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PEEFACE 


TO 

THE  SEVENTH  EDITION. 

This  Edition  of  the  ‘ Institutes  ’ has  been  carefully  re- 
vised and  corrected,  but  scarcely  any  additions  have  been 
made  beyond  that  of  giving  at  the  end  of  the  Introduc- 
tion a chronological  list  of  the  chief  laws  and  legal  changes 
noticed  in  the  ‘ Institutes 

The  object  of  the  work  is  to  aid  those  who  desire  to  use 
the  ‘ Institutes  ’ as  an  introduction  to  the  study  of  Roman 
law,  or  who  wish  to  find  in  one  volume  the  means  of 
gaining  a general  acquaintance  with  the  history,  principles, 
and  contents  of  Roman  law. 

In  the  Introduction  I have  endeavoured  to  give  such  a 
general  sketch  of  Roman  law  and  its  history  as  will  prepare 
readers  for  the  details  of  the  work  itself.  The  translation 
aims  at  rendering  the  text  in  language  intelligible  to  those 
who  have  not,  as  well  as  to  those  who  have,  a long  ac- 
quaintance with  Latin.  The  notes  are  intended  to  embody 
such  information  as  is  necessary  to  elucidate  the  text,  or 
to  give  the  results  of  successive  legal  changes.  In  the 
Summary  at  the  end  of  the  volume  I have  attempted  to 
arrange  in  a methodical  form  the  principal  contents  of 
the  text  and  the  notes. 

The  value  of  the  ‘ Institutes  ’ is  that  of  an  elementary 
work,  and  the  value  of  an  elementary  work  is  destroyed 
if  it  is  made  too  long  and  difficult.  I have,  therefore. 
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avoided  controverted  points  of  law  and  history  as  much 
as  po.ssible,  and  where  it  was  not  possible  to  avoid  them,  I 
have  stated  what  seemed  to  me  the  soundest  conclusion, 
without  attempting  to  defend  it. 

The  original  edition  was  in  the  main  founded  on  the 
works  of  Ortolan,  Ducaurroy,  and  Puchta.  In  subsequent 
editions  1 was  greatly  aided  by  the  elaborate  commentaries 
of  Demangeat,  to  which  those  who  wish  to  find  in  the  ‘ In- 
stitutes ’ something  more  than  an  elementary  work  may  be 
confidently  referred.  Lastly,  I have  derived  assistance, 
which  it  is  impossible  to  acknowledge  too  freely,  from 
Mr.  Poste’s  learned  edition  of  ‘Gains,’  and  from  Mr. 
Hunter's  admirable  and  exhaustive  work  on  ‘ Roman 
Law  ’ ; while  in  revising  the  translation,  I have  had  the 
great  advantage  of  consulting  the  careful  and  accurate 
translation  of  Messrs.  Abdy  and  Walker. 

The  text  adopted  is,  with  few  variations,  that  of 
Huschke  (Leipzig,  1868). 


INTRODUCTION. 

1.  The  lejjislation  of  Justinian  belongs  to  the  latest  period  of 
the  historj^  of  Roman  law.  During  the  long  space  of  o^ea<ffthe 
preceding  centuries  the  law  had  undergone  as  many  I’niroductioK. 
changes  as  the  State  itself.  The  Institutes  of  Justinian  embody 
principles  and  ideas  of  law  wjiich  had  been  the  slow  growth  of 
ages,  and  which,  dating  their  origin  back  to  the  first  beginning  of 
the  Roman  people,  had  been  only  gi-adually  unfolded,  modified, 
and  matured.  It  is  as  impossible  to  understand  the  Institutes, 
without  having  a slight  knowledge  of  the  position  the  work 
occupies  in  the  history  of  Roman  law,  as  it  is  to  understand  the 
history  of  the  Eastern  Empire  without  having  studied  that  of  the 
Western  Empire  and  of  the  Republic.  Many,  also,  of  the  leading 
principles  of  Roman  law  contained  in  the  Institutes  are  unfamiliar 
to  the  English  reader,  and  though  they  may  be  learned  by  a perusal 
of  the  work  itself,  the  reader,  to  whom  the  subject  is  new,  may  be 
glad  to  anticipate  the  study  of  details  by  having  placed  before  him 
a general  sketch  of  the  part  of  law  on  which  he  is  about  to  enter. 
It  is  pro[K)sed,  therefore,  in  this  Introduction,  to  give  first  an  out- 
line of  the  history  of  Roman  law,  and  then  an  outline  of  Roman 
private  law.  Each,  however,  will  only  be  given  with  the  very 
moderate  degi-ee  of  fulness  proper  to  a sketch  intended  to  be 
merely  a preliminary  to  the  study  of  the  Institutes. 


HISTORY  OF  ROMAN  LAW. 

2.  However  obscure  may  be  the  history  of  early  Rome,  we 
cannot  doubt  that  Roman  citizens  were,  from  a very 
early  period,  composed  of  two  distinct  bodies,  the  ^riy  Rome, 
populus  and  the  pleba,of  which  the  first  alone  origi- 
nally  possessed  all  political  power,  and  the  members  of  which 
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were  bound  together  by  peculiar  religious  ties.  Nor  can  we  have 
any  reasonable  doubt  about  the  general  features  of  the  constitution 
of  the  popxdus.  Whatever  mky  have  been  their  origin,  it  con- 
sisted of  three  tribea  Each  tribe  was  divided  into  ten  cwrioR,  and 
each  curia  into  ten  decurioe ; another  name  for  a decuria  was  a 
gens,  and  it  included  a great  number  of  distinct  families,  united 
by  having  common  sacred  rites,  and  bearing  a common  name.  In 
theory,  at  least,  the  members  of  the  same  gens  were  descended 
from  a common  ancestor,  and  the  families  of  the  gens  were  sub- 
divisions of  the  same  ancestral  stock,  but  both  individuals  and 
groups  were  occasionally  admitted  from  outside.  A pure  unspotted 
pedigree  was  claimed  by  every  member  of  a gens,*  and  there  was 
a theoretical  equality  among  all  the  members  of  the  whole  tribe. 
The  heads  of  the  different  families  in  these  gentes  met  together  in 
a great  council,  called  the  council  of  the  curies  (comitia  cariata). 
A smaller  body  of  three  hundred,  answering  in  number  to  the 
gentes  in  each  of  the  three  tribes,  and  called  the  Senate,  was 
charged  with  the  office  of  initiating  the  more  important  questions 
submitted  to  the  great  council ; and  a king,  nominated  by  the 
senate,  but  chosen  by  the  curies,f  presided  over  the  whole  body, 
and  was  charged  with  the  functions  of  executive  government. 

3.  The  populus  was  also  bound  together  hy  strong  religious 
Reiigiout  religion  of  Rome  was  intimately  connected 

Sj/stm.  with  the  civil  polity.  The  heads  of  religion  were  not 
a priestly  caste,  but  were  citizens,  in  all  other  respects  like  their 
fellows,  except  that  they  were  invested  with  peculiar  sacred  offices. 
The  king  was  at  the  head  of  the  religious  body ; and  beneath  him 
were  augurs  and  other  functionaries  of  the  ceremonies  of  religion. 
Tlie  whole  body  of  the  populus  had  a place  in  the  religious  system 
of  the  State.  The  mere  fact  of  birth  in  one  of  the  familice  form- 
ing part  of  a gens  gave  admittance  to  a sacred  circle  which  was 
closed  to  all  besidea  Those  in  this  circle  were  surrounded  by 
religious  ceremonies  from  their  cradle  to  their  grave.  Every  im- 
portant act  of  their  life  was  sanctioned  by  solemn  rites.  Every 
division  and  subdivision  of  the  State  to  which  they  belonged  had 

*6entilet  sunt,  qui  inter  te  eodem  nomine  tunt;  non  eet  aatie ; qui  ab 
ingenuit  oriundi  tunt ; ne  id  quidem  satis  est ; quorum  majorum  nemo 
servitulem  servivit;  abest  etiam  nunc:  qui  capite  non  sunt  deminuti.— 
Cicero,  Topic.  6. 

+ Quiritee,  regem  create ; ita  Patribus  visum  est. — Liv.  L 17.  Mommsen  ’ 
argues  from  the  analogy  of  the  mode  in  which  the  magistrates  who  replaced 
the  king  were  appointed,  that  the  king  must  have  been  nominated  by  hia 
predecessor  {Hist.  Rome,  Dickson's  Trans.,  i.  65^ 


w. 


Digitized  by  Coogle 


INTRODUCTION. 


XI 


ita  own  peculiar  sacred  ceremonies.  The  fndividual,  the  family, 
the  gens,  were  all  under  the  guardianship  of  their  respective  tute- 
lary deities.  Every  locality  with  which  they  were  familiar  was 
sacred  to  some  patron  god.  The  calendar  was  marked  out  by  the 
services  of  religion  ; the  pleasure  of  the  gods  arranged  the  times 
of  business  and  leisure ; and  a constantly  superintending  Provi- 
dence watched  over  the  councils  of  the  State,  and  showed,  by  signs 
which  the  wise  could  understand,  approval  of,  or  displeasure  at,  all 
that  was  undertaken. 

4.  By  the  side  of  this  associated  body  there  was  another  ele- 
ment of  the  State,  occupying  a position  very  different 
from  that  which  was  occupied  by  this  privileged  com- 
munity. The  plebs  was  probably  formed  by  the  inhabitants  of 
conquered  towns  being  brought  to  Rome,  by  the  influx  of  voluntary 
settlers,  and  by  freedom  being  accorded  to  slaves.*  The  plebeians 
were  in  a position  of  dependence  on  the  king  or  on  members  of 
the  popxdus,  and  were,  as  strangers,  outside  the  political  circle  of 
members  of  the  gentes.  They  belonged  to  no  gens,  had  no  place 
in  the  comitia,  no  share  in  the  legislative  or  executive  government; 
as  little  had  they  any  share  in  the,jits  sacrum.  They  were  as  much 
excluded  from  the  pale  of  the  peculiar  divine  law  as  from  that  of 
the  peculiar  public  law  of  the  ruling  body.  Even  the  Servian 
constitution,  and  the  formation  of  the  thirty  local  tribes,  laid  the 
foundation  of  future  change,  rather  than  altered  in  early  times  the 
basis  on  which  existing  institutions  were  founded.  The  centuries 
opened  to  ihb  plebs  a door  to  political  power  by  making  the  two 
orders  meet  on  the  common  ground  of  a graduated  scale  of  pro- 
perty ; and  the  constitution  of  the  thirty  tribes  marked  off  the 
inhabitants  of  the  town  and  country  into  small  local  divisions,  in 
the  comitia  of  which  the  plebs  had  of  course  the  preponderance, 
if  it  is  to  be  supposed  that  the  tribes  had  any  recognised  comitia 
before  the  institution  of  tribunes  at  the  beginning  of  the  Republi- 
can period.  But  though  the  comitia  centuriata  took  away  ulti- 
mately almost  all  political  power  from  the  comitia  cv/riata,  still 
the  old  relations  of  the  different  members  of  the  body  politic 
remained,  in  theory  at  least,  long  unimpaired.  The  curies  alone 
could  give  the  religious  sanction  which  was  indispensable  to  the 
validity  of  the  resolutions  of  the  centuries,  and  the  plebs  was  as 
much  as  ever  excluded  from  admission  into  the  body  of  the  popu- 


* Mommsen  considers  that  the  plebeians  were  simply  the  clientes,  looked 
at  as  deprived  of  political  rights  (Hist.  Home,  Dickson's  Trans.,  L 90). 
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liLS,  fenced  round  with  its  impassable  wall  of  religious  privileges, 
although  the  plebs  and  the  populus  were  governed  for  the  most 
part  by  the  same  rules  of  private  law. 

5.  There  could  be  very  little  direct  law-making,  except  to  meet 
LrgUlation  in  temporary  emergencies,  in  such  a community  as  early 
tariy  Borne.  Rome.  What  laws  were  made,  were  first  proposed^ 
arranged,  and  determined  on  by  the  Senate,  under  the  guidance  of 
its  chief  magistrate,  the  king,  and  then  submitted  to  the  highest 
source  of  power,  the  comitia  curiata.  After  the  institution  of 
the  centuries,  the  comitia  centuriata  gradually  succeeded  to  the 
political  power  of  the  curiata,  and  the  curies  only  met  to  give  a 
formal  religious  sanction  to  the  re.solutions  of  the  centuries.  The 
king  published  regulations  on  matters  that  fell  exclusively  within 
his  province  as  pontifex  mcuzimus,  and  a collection  of  these  leqcs 
regia:,  which  were  probably  nothing  more  than  by-laws  for  the 
conduct  of  religious  ceremonies,  was  made,  or  said  to  be  made, 
by  Papirius,  who  lived  in  the  time  of  Tarquinius  Superbus.* 

6.  The  king  was  the  supreme  judge  in  all  case.s.  But  if,  in 

a criminal  trial,  the  accused  was  a member  of  the 
populus,  he  could  appeal  from  the  king  to  the  comitia 
curiatcL  If  the  accused  was  a plebeian,  he  had  no  tribunal  to 
which  he  could  appeal,  until,  shortly  after  the  expulsion  of  the 
kings,  the  Valerian  laws  (B.c.  508)  transferred  appeals  to  the  comitia 
centuriata,  of  which  the  plehs  formed  a part.  Civil  causes  were 
decided  by  the  king  in  his  quality  of  pontifex  maximus  or  by  the 
subordinate  pontifices  acting  under  him,  as  all  the  private  law  of 
the  populus  was  so  mixed  up  with  the  sacred  law,  that  it  was  part 
of  the  duty  of  a pontifex  to  know  and  guard  its  provisions. t 

7.  After  the  expulsion  of  the  kings  the  plebeians  were  admit- 

ted to  the  comitia  curiata  and  the  Senate,  and  were 
allowed,  within  limits  which  practically  were  very 
narrow,  to  form  gentes  of  their  owaj  But  the  old 
antagonism  remained,  and  the  struggle  between  the 
plebs  and  the  popwiits  became  gradually  more  and  more  serious. 
Besides  the  right  of  appeal  to  the  centuries  secured  by  the  lex 


* There  is  no  reason  to  doubt  that  Papirius  was  a real  person  (Diokts. 
ii.  86).  But  when  Pomponius  speaks  of  his  collection  as  the  jus  civile  Papi- 
rianum  (D.  i.  2.  2.  2),  be  probably  uses  the  term  not  with  reference  to  the 
real  work  of  Papirius,  but  to  a work  composed  towards  the  end  of  the  re- 
public by  Granius  Flaccus,  De  Jure  Papiriano  (D.  1.  16.  144). 
t D.  i.  2.  2.  6. 

1 Mommsen,  Hist.  Pome  (Dickson’s  Trans.),  i.  267. 
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Valeria  in  every  case  when  a citizen  was  condemned  to  death,  the 
secession  to  the  Aventine  in  B.c.  493  wrung  from  the  patres  the 
extinction  of  existing  debts,  and  tiie  creation  of  tribunes,  at  first 
two  in  number,  then  five,  and  afterwards  ten,  to  defend  the  pleba. 
These  champions  of  the  lower  order  of  the  State  gave  great  addi- 
tional importance  and  a new  character,  or  perhaps  a beginning, 
to  the  comitia  tributa,  which  now  had  to  elect  magistrates,  who- 
were  protected  themselves  by  a sacred  character,  and  were  specially 
commissioned  to  maintain  the  interest  of  their  fellow-tribesmen. 
But  the  plebs  had  to  struggle  with  an  evil  which  no  partial  reme- 
dies could  meet.  There  was  no  body  of  laws  to  which  they  could 
appeal  in  case  they  were  wronged.  The  whole  administration  of 
the  laws  was  in  the  hands  of  the  patricians,  and  there  was  no  ap- 
peal from  the  decision  of  the  magistrate  except  in  cases  where  life 
was  at  stake,  or  unless  the  injury,  inflicted  by  wilful  perversion  of 
the  law,  was  great  enough,  as  in  the  memorable  instance  of  Virginia, 
to  rouse  the  wronged  to  the  redress  of  physical  force.  Many  of 
the  rights  which  theoretically  belonged  to  the  plebeians  as  having 
the  same  private  law  with  the  populas,  were  practically  denied 
them.  At  last,  a successful  revolution  enabled  the  plebs  to  insist 
on  a changed  form  of  political  government,  which  might  open  the 
door  of  power  and  oflBce  to  the  members  of  their  own  body,  and 
supply  a machinery  for  the  preparation  of  a fixed  and  permanent 
body  of  law.  The  Decern virate,  superseding  and  incorporating 
into  itself  every  other  magistracy,  and  composed  of  an  equal 
number  of  patricians  and  plebeians,  was  formed  (b.c.  451)  for  the 
purpose  of  collecting  and  embodying  in  the  shape  of  written  law 
all  those  portions  of  the  customary  law  which  it  was  most  essential 
for  the  due  administration  of  justice  to  place  on  an  indisput- 
able footing,  and  publish  for  the  benefit  of  the  whole  body  of 
citizens. 

8.  The  lavish  praises  bestowed  on  the  laws  of  the  Twelve 
Tables  by  the  later  writers  of  Rome,  and  the  story  of  ^ Twelve 
the  deputation  sent  to  learn  the  laws  of  Greece,  would  Tables,  b.c. 
give  us  an  idea  of  a very  different  body  of  laws  from 
that  which  these  Tables  actually  presented.  We  should  expect  to 
find  a systematic  exposition  of  Roman  public  and  private  law  as 
it  existed  in  the  times  previous  to  the  Gallic  invasion;  and  to 
find,  also,  that  the  whole  body  of  law  was  at  least  coloured  by 
the  infusion  of  a foreign  element.  We  should  naturally  think 
that  there  was  something  new  and  original  in  a legislation  which 
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Cicero  considers  as  almost  the  perfection  of  human  wisdom.* 
The  fragments  of  the  Twelve  Tables  which  remain  to  us  show  how 
erroneous  are  these  conceptions  of  their  contents.  There  is  nothing 
whatsoever  which  we  can  decidedly  pronounce  to  be  borrowed 
from  a foreign  origin,  except  possibly  some  provisions  respecting 
the  law  of  funerals,  taken  from  the  laws  of  Solon.  These  Tables 
contained,  for  the  moat  part,  short  enunciations  of  those  points  of 
law  which  the  conduct  of  the  affairs  of  daily  life  required  to  be 
settled  and  publicly  announced.  The  law  had  existed  before,  but 
in  a floating,  vague,  traditionary  shape,  only  some  very  few  laws 
having  been  engraved  on  tablets  and  publicly  displayed.  The 
Twelve  Tables  left  to  the  decision  of  the  magistrate,  and  the 
interpretation  of  those  skilled  in  law,  the  application  and  exposi- 
tion of  these  principles ; they  also  left  many  parts  of  the  custo- 
mary law  wholly  untouched  on.  But  what  the  exigencies  of  the 
time  required  deciding,  they  decided ; and  they  laid  a firm  foun- 
dation on  which  the  structure  of  private  law  would  rest  for  the 
future.  It  is  not  difficult  to  understand  how  this  was  esteemed  .so 
great  a gain  to  the  large  body  of  the  citizens,  that  these  laws  were 
spoken  of  by  the  ancients  as  the  creations  of  a new  legislation. 

' The  following  are  the  chief  provisions  of  the  Twelve  Tables,  so 
far  as  they  are  known.f — 1.  The  First  Table  related  to  the  pro- 
ceedings in  a civil  suit.  If  the  person  summoned  before  the 
magistrate  would  not  come,  he  was  to  be  forced  to  go,  but  for  an 
old  or  sick  man  a beast  of  burden  was  to  be  provided.  If  the 
adversaries  could  agree  on  the  way,  they  were  to  be  allowed  to  do 
so.  If  not,  the  statements  of  both  were  to  be  heard  before  midday 
in  the  Comitium  or  the  Forum,  and  then,  after  midday,  the  magi.s- 
trate  was  to  adjudge  the  thing,  but  every  process  was  to  be  stopped 
at  sunset.  2.  The  Second  Table  fixed  the  amount  to  be  deposited 
in  the  action  by  wager,  and  provided  that  the  affair  might  be  put 
oft’  if  necessary,  as  if,  among  other  things,  the  judge  or  arbiter 
appointed  by  the  magistrate  was  ill;  and  pointed  out  how  witnesses 
might  be  summoned.  3.  The  Tliird  Table  was  apparently  made 
in  favour  of  debtors,  for  though  it  left  them  ultimately  at  the 
mercy  of  the  creditor,  it  gave  them  new  means  of  averting  their 


* See  especially  De  Oral.  i.  43,  44. 

t This  summary  is  taken  from  the  arrangement  of  the  supposed  contents 
of  the  Twelve  Tables  adopted  by  Ortolan  ; but  in  many  points,  and  especially 
in  the  assignment  to  a particular  Table  of  a fragment,  this  arrangement  is 
necessarily  conjectural. 
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fate.  They  were  to  have  thirty  days  before  any  steps  could  be 
taken  against  them  on  a debt  confessed  or  decided  to  be  due. 
They  might  then  be  brought  before  a magistrate,  and  unle.ss  pay- 
ment was  made  or  a surety  (vindex)  found,  the  creditor  might 
put  them  in  irons,  but  not  of  more  than  fifteen  pounds  weight, 
and  must  give  them  a pound  of  flour  a day.  This  could  last  for 
.Mxty  days  only,  and  the  debtor  had  meanwhile  to  be  produced 
Ijefore  the  magistrate  to  show  he  was  alive ; and  notice  of  the 
amount  of  the  debt  must  be  given  on  three  market-days  by  the 
creditor,  so  that  an  opportunity  of  ransoming  the  debtor  might  be 
given.  Then,  but  not  till  then,  the  debtor  was  at  the  mercy  of 
the  creditor,  who  could  sell  him  as  a slave  beyond  the  Tiber  or  kill 
him,  and  if  there  were  several  creditors,  they  might  hew  him  in 
pieces,  and  although  any  of  them  took  a part  of  his  body  larger 
in  proportion  than  his  claim,  he  was  not  to  be  punished.  4.  The 
Fourth  Table  referred  to  the  father  of  the  family,  who  was  bidden 
to  destroy  deformed  children,  and  whose  absolute  power  over  the 
life  and  liberty  of  his  children  was  established,  while  it  was  pro- 
vided that  if  he  sold  his  son  three  times,  the  son  should  be  freed 
from  his  power.  5.  The  Fifth  Table  related  to  inheritances  and 
tutorships.  Women  were  to  be  in  perpetual  tutorship,  except  the 
vestal  virgins.  As  a man  disposed  by  testament,  so  was  the  law 
to  be ; but  if  he  died  intestate,  and  without  a sutu  herea,  his 
nearest  agnati,  or,  in  default  of  agnati,  the  gentiles,  were  to  take. 
In  default  of  appointment  by  testament,  the  agnati  were  to  be 
tutors,  and  have  the  custody  of  madmen  who  had  no  curators. 
(3.  The  Sixth  Table  referred  to  ownership,  and  provided  that  the 
words  spoken  in  the  solemn  form  of  transfer,  a nexum  or  man- 
cipium,  should  be  held  binding ; that  he  who  denied  them  should 
pay  double  ; that  two  years’  possession  for  immoveables,  and  one 
for  moveables,  should  be  the  time  necessary  for  usucapion,  and 
that  a year  should  suflBce  for  the  usucapion  of  a wife  by  her 
liusband,  unless  she  absented  herself  for  three  consecutive  nights 
in  the  time ; that  no  one  not  a Roman  citizen  should  acquire  by 
usucapion ; and  that  materials  built  into  a house  should  not  be 
reclaimed  by  their  owner,  at  least  until  the  building  was  taken  or 
fell  down.  The  property  in  a thing  sold  was  not  to  pass  to  the 
purchaser  until  the  vendor  was  satisfied.  The  fictitious  suit  for 
the  transfer  of  property  called  in  jure  ceaaio,  and  mancipation, 
w'ere  confirmed.  7.  The  Seventh  Table  contained  provisions  as 
to  buildings  and  plots  of  land,  as  to  the  width  of  way  to  be  left, 


Digitized  by  Google 


XVI 


INTRODUCTION. 


as  to  overhanging  trees,  and  so  fortli ; and  in  case  of  disputes  as 
to  boundaries,  the  magistrate  was  to  appoint  arbitrators.  8.  The 
Eighth  Table  dealt  with  delicts.  It  prescribed  capital  punishment 
for  libellous  songs  and  outrages.  A limb  was  to  be  given  for  a 
limb,  three  hundred  asses  for  the  breaking  of  a bone  of  a free 
man,  and  one  hundred  and  fifty  for  the  breaking  of  a bone  of  a 
slave ; for  an  injury  or  minor  outrage,  twenty-five  asses  ; a four- 
footed  beast  doing  injury  might  be  given  up  to  whomsoever  it 
injured,  in  lieu  of  compensation.  The  nocturnal  devastation  of 
crops  or  the  incendiarism  of  a building  was  punished  with  death. 
Theft,  if  the  thief  was  caught  red-handed,  was  to  be  punished  by 
the  thief,  if  a freeman,  being  beaten  and  given  over  to  the  person 
robbed,  and,  if  a slave,  by  his  being  beaten  and  thrown  from  the 
Tarpeian  Rock  ; while  various  other  provisions  were  made  as  to 
theft,  fixing  minor  penalties,  where  the  circumstances  were  not  so 
grave.  The  rate  of  interest  was  fixed  at  one  per  cent,  per  month 
{centesimce  usv/rce),  and  the  usurer  who  exceeded  this  was  to  be 
fined  quadruple.  The  false  witness  was  to  be  thrown  from  the 
Rock,  and  the  witness  in  a solemn  form  who  refused  his  testimony 
was  to  be  infamous ; and  the  enchanter  and  poisoner  were  to  be 
punished  capitally.  9.  The  Ninth  Table  related  to  public  law, 
and  provided  that  there  were  to  be  no  privilegia,  or  laws  affecting 
individuals  only ; that  the  centuries  alone  could  pronounce  capital 
sentence ; that  the  judge  or  arbiter  taking  a bribe  should  be 
punishable  capitally ; that  there  should  be  an  appeal  to  the  people 
from  every  penal  sentence ; and  that  death  should  be  the  punish- 
ment of  leaguing  with,  or  handing  over  a citizen  to,  the  enemy. 
10.  The  Tenth  Table  related  to  funerals,  limiting  the  ceremonies 
and  display  attending  them.  11.  The  Eleventh  Table  prohibited 
the  marriage  of  patricians  and  plebeians ; and  12.  The  Twelfth 
Table  had  reference  to  some  miscellaneous  matters;  as  that  a 
slave  who  had  done  an  injury  might  be  abandoned  to  the  person 
injured,  in  lieu  of  compensation.  The  seizure  of  anything  belong- 
ing to  the  debtor  {pignoris  capio)  was  permitted  when  the  debt 
had  been  contracted,  or  the  sum  due  was  to  be  expended,  for 
sacrificial  purposes. 

It  will  be  observed  that  the  Twelve  Tables  recognise  four  of 
the  actions  of  law,  the  nature  of  which  will  be  noticed  in  a later 
part  of  the  Introduction,  viz.,  sacramentum,  judicis  postulatio 
(in  the  shape  of  the  arbitration  to  be  given  to  settle  boundaries), 
manus  injection  and  pignoris  capio.  They  further  recognise  the 
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distinction  between  the  magistrate  and  the  judex,  which  was  the 
characteristic  feature  of  Roman  procedure  ; and  probably  these 
actions  of  law  and  this  distinction  between  the  judge  and  the 
magistrate  date  from  a time  much  earlier  than  the  Twelve  Tables. 
Most,  too,  of  the  characteristic  points  of  Roman  civil  law  are  to 
be  found  in  the  Twelve  Tables.  The  patria potestas,  usucapion, 
tutelage,  testamentary  and  intestate  succession,  the  nexwrn,  man- 
cipaiio,  all  are  enforced,  and  evidently  formed  part  of  the  ancient 
customary  law  of  Rome. 

9.  The  Decemvirate  was  nominally  intended  to  be  a means  of 
removing,  as  far  as  was  then  thought  pos.sible,  the 
political  distinction  between  the  orders.  How  little 
the  object  was  really  accomplished  is  notorious.  Al- 
though half  the  decemvirs  were  plebeians,  the  suppres- 
sion of  the  meetings  of  the  comitia  tributa,  &nd  the  loss  of  tribunes, 
were  poorly  compensated  by  the  presencp  of  magistrates  who  acted 
in  conjunction  with  patricians,  and  readily  yielded  deference  to 
their  colleagues.  Besides,  the  Two  Tables  added  in  the  year  of 
the  second  Decemvirate  contained  provisions  which  later  writers 
considered  manifestly  unjust ; * and  we  have  seen  that,  among 
other  things,  they  expressly  refused  the  connubium  to  the  plebs. 
The  Twelve  Tables,  as  fi.xing  and  proclaiming  the  law,  were  un- 
doubtedly a source  of  great  strength  to  the  plebeians,  and  enabled 
them  to  maintain  a much  more  secure  position  in  their  future 
struggles;  but  the  Decemvirate,  regarded  as  a crisis  in  their 
political  history,  was  certainly  unfavourable  to  them.  Nothing 
shows  more  completely  that  this  was  so  than  the  progress  they 
made  immediately  after  the  downfall  of  Appius  Claudius  and  his 
colleagues.  The  laws  of  Horatius  and  Valerius  not  only  forbad 
the  constitution  of  any  magistracy  from  which  there  should  be  no 
appeal,  but  provided  that  the  ordinances  of  the  comitia  tributa 
should,  if  sanctioned  by  the  senate  and  the  curies,  be  binding  on 
all  Roman  citizens ; and  in  B.c.  444,  only  four  years  after  the 
abolition  of  the  Decemvirate,  the  Canuleian  law  gave  the  connu- 
bium to  the  plebs,  and  the  marriage  of  a patrician  with  a plebeian 
was  no  longer  forbidden  by  law.  This  change  was  imjwrtant,  not 
only  as  removing  a distinction  mortifying  to  many  individuals  and 
embarra.ssing  many  of  the  relatioirs  of  private  life,  but  as  breaking 
through  one  of  the  barriei's  which  the  jus  sacrum  had  hitherto 
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interiKised  in  tlie  way  of  the  plebs*  The  obstacle  of  a religious 
disqualification  was  the  reason  generally  assigned  by  the  piopidus 
for  the  exclusion  of  plebeians  from  public  offices ; f and  it  was  a 
great  step  towards  political  equality  that  the  objection  urged  to 
marriages  between  the  two  orders — that  it  would  disturb  the  sacra 
of  the  gentes — should  be  overcome.  The  advance  of  the  plebs  to 
political  equality  was,  however,  very  slow ; and  it  was  not  until 
a century  and  a half  had  elapsed  from  the  pa.ssing  of  the  Canuleian 
law  that  the  two  orders  were  placed  on  an  equal  footing.  We 
may  take  the  year  B.c.  287,  the  date  of  the  lex  Hortensia,  as 
the  period  when  we  can  first  pronounce  that  the  distinction  of  the 
two  orders  was  really  done  away.  When  that  law  had  been 
passed,  the  plebeian  had  a full  share  in  the  jus  publicum  and  the 
jus  sacrum.  The  ordinances  of  the  comitia  tributa  required  no 
confirmation  of  the  curies,  no  sanction  of  the  senate ; they  were 
binding  on  the  whole  Roman  people  directly  they  were  passed. 
The  equality  between  the  two  orders  was  so  complete  that  the 
plebeian  could  become  consul,  censor,  pimtor,  curule  iedile;  he 
could  enter  the  senate,  ho  could  administer  justice;  he  was 
excluded  from  none  of  the  privileges  of  the  jus  sacrum ; he  couW 
become  pontifex  and  augur ; and  though  he  could  not  of  course 
take  part  in  any  of  the  sacra  belonging  to  particular  gentes,  go 
through  certain  religious  ceremonies,  or  l>e  engaged  in  the  service 
of  particular  gods,  these  exceptions  did  not  lower  his  political 
position.  As  far  as  the  hi.story  of  law  is  concerned,  we  may 
henceforward  lose  sight  of  the  distinction  between  plebeian  and 
patrician. 

10.  From  the  writings  of  the  later  jurists,  and  especially  from 

those  of  Gains  and  Cicero,  and  from  the  fragments  of 

The  jus  civile,  1 

the  1 welve  lables  that  have  come  down  to  ns,  we  can 
collect  the  essential  features  of  the  private  law  of  Rome  in  its 
earliest  peidod,  before  a general  advance  in  civilisation  had  modified 
it.  This  early  law,  which  rested  on  custom  as  its  foundation,  and 
the  elements  of  which,  except  so  far  as  appeared  in  the  laws  of  the 
Twelve  Tables,  were  only  known  by  tradition,  was  called  in  sub- 
sequent times  the  j^is  civile,  the  peculiar  law  of  the  Roman  State. 
The  history  of  Roman  law  is  the  history  of  the  changes  introduced 


' Idrnqtte  decemviros  connubhtm  direviisae,  ne  inccrUi  prole  auapicia 
turharridur. — IjIV.  iv.  6. 

\ Inlerriignnti  trihuno,  cur  idrbeinm  eo)imdnn  fieri  non  uportcret  f . . . 
rcapundil,  quod  nemo  plcbeius  auapicia  haberet. — Liv.  iv.  6. 


Digitized  by  Coogle 


INTRODUCTION. 


XIX 


into  this  law,  of  the  additions  made  to  it,  and  of  the  method 
adopted  in  the  process.  The  notion  of  a body  of  customary  law, 
in  part  unwritten,  which  was  not  abrogated,  but  was  evaded  or 
amplified  by  persons  acting  under  the  ideas  of  later  times,  is  the 
notion  which,  above  all  others,  must  be  embraced  clearly  by  any 
one  who  wishes  to  understand  Roman  law.  The  ju8  civile  must 
always  be  taken  as  the  starting  point,  and  in  tracing  the  history 
of  the  later  law  we  have  always  to  trace  how,  while  the  jus  civile 
still  remained  in  force,  the  law  was  made  to  suit  the  requirements 
of  different  periods  by  evading  or  adding  to  the  jus  civile.  It  was 
only  in  the  later  days  of  the  Empire  that  the  jus  civile  began  to 
be  swept  away.  When  we  come  to  speak  of  the  contents  of  Roman 
private  law,  we  shall  have  occasion  to  notice  what  were  the  leading 
features  of  the  jus  ciiyile.  We  need  not  at  present  do  more  than 
say  that,  when  a student  of  Roman  law  has  made  himself  acquainted 
with  its  elementary  doctrines,  he  will  find  that  the  chief  of  these 
peculiar  principles,  dating  from  an  unknown  antiquity,  and  affect- 
ing the  whole  body  of  later  jurisprudence,  are  tho.se  which  determine 
the  position  of  a father  of  a family,  the  succession  to  his  estate,  and 
the  contracts  and  actioas  relating  to  the  chief  po.ssessions  of  an 
agricultural  proprietor. 

11,  The  conquest  of  Italy  and  the  gradual  spread  of  Roman 
conquest  materially  altered  the  character  of  the  legal  conquest  of 
system.  A branch  of  law  almost  entirely  new  sprang 
up,  which  determined  the  different  relations  in  which  the  con- 
quered cities  and  nations  were  to  stand  with  reference  to  Rome 
itself.  As  a general  rule,  and  as  compared  with  other  nations  of 
antiquity,  Rome  governed  those  whom  she  had  vanquished  with 
wi.sdom  and  moderation.  Particular  governors,  indeed,  abused 
their  power ; but  the  policy  of  the  State  was  not  a severe  one, 
and  Rome  connected  herself  with  her  subject  allies  by  conceding 
them  privileges  proportionate  to  their  importance  or  their  .ser- 
vicea  The  jus  Latinum  and  the  jus  Italicum  are  terms  familiar 
to  all  readers  of  Roman  history.  The  first  expressed  that,  with 
various  degrees  of  completeness,  the  rights  of  Roman  citizenship 
were  accorded  to  the  inhabitants  of  different  towns,  some  having 
the  coramercium  only,  some  also  the  connuhium  ; but  after  the 
Social  War  (b.c.  90),  the  lex  Julia  (b.C.  90)  and  the  lex 
Plautia  (B.C.  89)  gave  the  full  rights  of  citizenship  to  Italy 
l)el<>w  the  Po,  and  the  Italians  were  distribiiteil  among  the  thirty- 
five  tritjcs.  The  jits  Italicum  expre.ssed  a certain  amount  of 
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municipal  independence  and  exemption  from  taxation,  attached  to 
the  different  place.s  on  wliicli  the  rijjht  waa  be.stowed  The  citizens 
of  some  particular  places  in  Italy  above  the  Po  and  in  the  provinces 
posse.ssed  what  was  termed  Latinitas,  i.e.  the  statv^  of  Iwing  a 
Latin,  and  those  posse.ssingin  tin  itas  were  termed  L{it  inicoloniari’L 
They  had  the  commercium,  but  not  the  connubitim,  and  therefore 
their  children  were  not  in  their  |X)wer,  and  they  could  not  vote  for 
or  fill  public  offices ; and  the  jiis  Italicmn  was  attached  to  certain 
privileged  cities;  but  the  provinces  generally  had  no  participation 
in  either  right.  They  were  subject  to  a proconsul  or  proprietor, 
paid  taxes  to  the  treasury  of  Rome,  and  had  a.s  much  of  the  law  of 
Rome  imposed  ujxin  them,  and  were  made  to  conform  as  nearly  to 
Roman  political  notions,  as  their  conquerors  considered  exjiedient.* 
1*2.  But  the  contact  of  Rome  with  foreign  nations  produced  a 
much  more  remarkable  effect  on  Roman  law  than  the 
Aaiff  introduction  of  a new  branch  of  law  regulating  the 
position  of  subject  nations.  It  wrought,  or  at  least  con- 
tributed largely  to  work,  a revolution  in  the  legal 
notions  of  the  Roman  people.  It  forced  them  to  compare  other 
systems  with  their  own.  In  the  language  of  the  jurists,  it  brought 
the  jm  gentium,  that  is,  the  law  a.scertained  to  obtain  generally  in 
other  nations,  side  by  side  with  the  jus  civ  ile,  the  old  law  of  Rome. 
The  prtttor  peregrinue,  who  was  appointed  (n.c.  2-Ki)  to  ad- 
judge suits  in  which  {lemons  who  were  not  citizens  were  parties, 
could  not  bind  stranger’s  within  the  narrow  and  technical  limit.s 
in  wind!  Romans  were  accustomed  to  move.  Many  of  the  most 
imiHU’tant  parts  of  Roman  law  were  such  that  their  provisions 
could  not  be  extended  to  any  but  citizens.  No  one,  for  instance, 
except  a citizen,  could  have  the  peculiar  ownei-ship  termed  domi- 
nium ex  jure  Quiritium.  But  when  justice  and  rea.son  pronounced 
a .stranger  to  lie  an  owner,  it  was  inn>o.ssible  for  a prietor  not  to 
recognise  an  ownership  different  from  that  which  a citizen  would 
claim ; and  what  magistrates  were  obliged  to  do  iu  the  case  of 
strangers,  the  reiiuirements  of  advancing  civilisation  soon  induced 
them  to  do  in  the  case  of  citizeiia  They  recognised  and  gave 
effect  to  principles  different  from  tho.se  of  the  municipal  law  of 
Rome.  This  municipal  law  remained  in  foi’ce  wherever  its  pro- 
visions could  give  all  that  was  requirwl  to  do  substantial  justice; 
but  when  they  could  not,  the  pnutor  apjiealed  to  a wider  law,  and 


♦See  WarnkienIo,  Hist,  du  droit  roiiiatH  cxterw,  p.  70.  Saviony,  Ge- 
tehichte  d.  rom.  Kechts,  voL  i.  ch.  2. 
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soii^flit.  in  the  principles  of  equity  a remedy  for  the  deficiencies  of 
the  Jim  civile.  He  pronounced  decrees  (edicla),  layin<;  <lown  the 
law  as  he  conceived  it  ought  to  l>e,  if  it  was  to  regulate  aright 
the  case  before  him.  In  process  of  time  it  became  the  custom  for 
tlie  praetor  to  collect  into  one  edictum  the  rules  on  which  he  in- 
tended to  act  during  his  tenure  of  office,  and  to  publish  them  on 
a tablet  (in  albo)  at  the  commencement  of  his  official  year.  The 
eilict,  put  forward  at  the  beginning  of  the  year  of  office,  and 
running  on  from  one  praetor  to  another,  was  termed  the  edictum 
perpetuum.  How  much  the  praetor  was  aided  in  the  formation 
of  a broader  and  more  comprehensive  system  of  law  by  a change 
in  the  form  of  actions,  will  appear  when  we  come  to  speak  of  the 
system  of  civil  proce.ss.  By  degrees  such  a system  was  introduced 
an«l  fully  established,  and  the  jua  honorarium,  the  law  of  the 
praetors  * (jpui  honores  (jerebant),  was  spoken  of  as  having  a dis- 
tinct place  by  the  side,  and  as  the  complement,  of  the  jus  civile. 

The  praetors  gave  the  formula  of  an  action  to  the  judge.  For 
many  centuries  senators  alone  were  judges  until  the 
l^x  Sempronia  (B.C.  123)  took  away  the  right  of 
l>eing  judges  from  the  senators,  and  gave  it  to  the  knights. 
After  a series  of  contests  the  right  was  shared  by  the  two  orders, 
and  extended  even  to  persons  of  inferior  rank,  so  that  the  300 
of  the  senatorial  times  had  become  4000  by  the  time  of  Augustas. 
Besides  the  judges  placed  on  the  annual  list  {in  albo  relati)  there 
were  the  recuperatores,  who  at  first  were  appointed  to  determine 
causes  to  which  peregrini  were  parties,  but  at  a later  period  ha(I 
jurisdiction  in  the  causes  of  citizena  They  were  taken  from  every 
rank  for  the  special  occasion,  sat  three  or  more  together,  and  were 
Tised  in  cases  requiring  despatch.  And  there  were  also  the 
centumviri,  taken  so  many  from  each  tribe,  and  who  judged  of 
CJises  of  starts,  Quiritary  property,  and  testamentary  and  intestate 
successioa 

13.  The  progress  of  law  was  also  much  facilitated  by  the 
gi-owth  of  a body  of  men  termed  juris  consulti  or  nejurupru- 
juris  prudentes,  men  who  studied  the  forms  and,  in 
time,  the  principles  of  law,  and  expounded  them  for  the  benefit 
of  their  friends  and  dependents.  They  were  generally  among 
the  first  men  of  the  State,  and  the  employment  was  considered 
a natural  part  of  a life  of  public  service  and  magisterial  honoura 


* The  term  alHO  included  the  edicts  of  the  iediles,  who  issued  decrees  in 
matters  that  came  specially  within  their  province. 
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In  the  earlier  times  of  the  republic  the  patricians  alone  knew  the 
ilays  on  which  it  w:is  or  Wiis  not  lawful  to  transact  le^'al  business, 
and  the  forms  in  which  actions  were  to  be  brouj^ht.  The  story  of 
the  publishing  of  a collection  of  these  forms,  and  of  a list  of  the 
days  on  which  business  could  be  transacted,  by  Cneius  Flavius,  is 
familiar  to  all  readers  of  Livy.*  But  although  to  a certain  extent 
the  study  of  the  law  became  open  to  all,  whether  patricians  or 
plebeians,  yet  itdoes  not  seem  to  have  been  ever  undertaken  except 
by  men  of  eminence.  Such  men  used  to  instruct  and  protect  the 
persons  who  .sought  their  advice,  explain  the  steps  neces.sary  for 
the  succeasful  conduct  of  an  action,  and  write  out  the  neces.sary 
forms. f They  gave  answers  when  asked  as  to  the  law  on  a par- 
ticular point ; and  though  they  professed  only  to  interpret  the 
Twelve  Tables,  not  to  make  laws,  their  notion  of  interpretation 
was  so  wide  that  it  included  whatever  could  be  brought  within  the 
spirit  of  anything  which  the  Twelve  Tables  enacted.  Such  answei's 
{responsa)  were  of  course  of  no  legal  authority  ; but  as  the  sage 
would  frequently  accompany  his  client  J (as  the  questioner  was 
called)  before  the  magistrate,  and  announce  his  opinion,  it  had 
frequently  all  the  etlcct  upon  the  magistrate . which  a positive 
enactment  would  have  had,  and  thus  the  responsa  prudentum 
came  to  be  enumerated  among  the  direct  sources  of  law.  The 
names  of  some  of  these  sages  have  been  handed  down  to  us.  Cato 
the  censor,  and  Severus  Sulpicius,  the  contempoi’ary  of  Cicero,  are 
those  otherwise  best  known  to  us.§  In  the  latter  days  of  the 
republic  the  juris  prudentes  were  men  acquainted  with  some  por- 
tion at  least  of  Greek  philosophy,  men  of  learning  and  general 
cultivation  ; and  it  is  not  difficult  to  understand  how  powerfully 
their  authority,  acting  almost  directly  on  judicial  decisions,  must 
have  contributed  to  the  change  which  the  law  underwent  towards 
the  end  of  the  republic. 

14.  By  far  the  most  important  addition  to  the  system  of 
The  law  of  Koman  law  which  the  jurists  introduced  from  Greek 
nature,  philosophy,  was  the  conception  of  the  lex  naturae. 
We  learn  from  the  writings  of  Cicero  whence  this  conception 


* Liv.  ix.  46. 

t The  duty  of  a jurisprudent  was  reapondere,  agere,  cavere. — Cic.  de  Oral. 
1.  48. 

J Clienli  promere  jura. — Hor.  Epist.  Bk.  ii.  Ep.  i.  104.  Clieng  uicans 
literally  ‘ a listener 
§ Gibbov,  viii.  81. 
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came,  and  what  was  understood  by  it.*  It  cjime  I'rom  the  Stoics, 
and  esiMjcially  from  Clirysippu-s.  Hy  natura,  for  which  (3icero 
sometimes  substitutes  mundiia,  was  meant  the  universe  of  things, 
and  this  universe  the  Stoics  declared  to  be  guided  by  reason. 
But  as  reason  is  thus  a directive  power,  forbidding  and  enjoining, 
it  is  called  law  (lex  eat  ratio  summa  inaita  in  natura,  quasjuhet  ea 
qudi  facienda  aunt,  prokibetque  contraria).  But  nature  is  with 
the  Stoics  both  an  active  and  a passive  principle,  and  there  is  no 
source  of  the  law  of  nature  beyond  nature  itself.  By  lex  naturw, 
therefore,  was  meant  primarily  the  determining  force  of  the  uni- 
verse, a force  inlierent  in  the  univ'erse  by  its  constitution  (lex  eat 
naturoB  via).  But  man  has  reason,  and  as  reason  cannot  be  two- 
fold, the  ratio  of  the  universe  must  be  the  same  as  the  ratio  of 
man,  and  the  lex  natura  will  be  the  law  by  which  the  actions  of 
man  are  to  be  guided,  as  well  as  the  law  directing  the  universe. 
V'irtue,  or  moral  excellence,  may  be  described  as  living  in  accord- 
ance with  roa.son,  or  with  the  law  of  the  universe.  These  notions 
worked  themselves  into  Roman  law,  and  the  practical  shape  they 
took  was  that  morality,  so  far  as  it  could  come  within  the  scope 
of  judges,  was  regarded  as  enjoined  by  law.  The  jurists  did  not 
draw  any  sharp  line  between  law  and  morality.  As  the  ic*  ?iaturce 
was  a lex,  it  must  have  a place  in  the  law  of  Rome.  The  prmtor 
considered  himself  bound  to  arrange  his  decisions  so  that  no 
strong  moral  claims  should  be  disregardcci  Ho  had  to  give  effect 
to  the  lex  natura,  not  only  because  it  was  morally  idght  to  do  so, 
but  also  because  the  lex  natura  was  a lex.  When  a rigid  adhe- 
rence to  the  doctrines  of  the  jua  civile  threatened  to  do  a moral 
wrong,  and  produce  a result  that  was  not  equitable,  there  the  lex 
nutura  was  supjwsed  to  operate,  and  the  pnetor,  in  accordance 
with  its  dictates,  provided  a remedy  by  means  of  the  pliant  forms 
of  the  praetorian  actions.  Gradually  the  cases,  as  well  as  the 
modes  in  which  he  would  thus  interfere,  grew  more  and  more  cer- 
tain and  recognised,  and  thus  a body  of  ecjuitablo  principles  was 
introduced  into  Roman  law.  The  two  great  agents  in  modifying 
and  extending  the  old,  rigid,  narrow  system  of  the  jits  civile  were 
thus  the  jua  gentium  and  the  lex  natura ; that  is,  generalisations 
from  the  legal  systems  of  other  nations,  and  morality  looked  on 
according  to  the  philosophy  of  the  Stoics  as  sanctioned  by  a law. 

* The  most  iinportiuit  passjigoa  in  Cicero  with  reference  to  the  lex  nature- 
are  De  I^eg.  L 6-12;  l)e  Nat.  Dear.  L 14,  ii  14.  31  ; De  Fin.  iv.  7.  The 
expressions  used  in  the  text  are  from  De  T.eg.  i.  6. 
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But  as,  on  the  one  hand,  the  generalisjvtions  from  exporionce  had 
in  tliemselvc-s  no  hiniling  force,  atid  as,  on  the  other,  the  best 
index  to  ascertain  what  morality  commanded  was  to  examine  the 
contents  of  other  legal  systems,  the  jus  gentium  and  the  lex 
natv/rce  were  each  the  complement  of  the  other,  and  were  often 
looked  on  by  the  jurista  as  making  one  whole,  to  which  the  term 
jus  gentium  was  generally  applied.* 

15.  The  centuries  met  to  decide  questions  of  war  and  piaco, 
.Source* ^ choose  the  higher  magistrates;  but  the  laws 
itguUUton.  after  the  lex  Uortensia,  were  paased  to  effect 

any  real  change  in  the  body  of  Roman  law,  were  almost  all 
plebiscita.  The  comitia  tributa  were  recognised  as  almost  the 
exclusive  centre  of  legislative  power ; but  in  the  later 
times  of  the  republic  a continually  increasing  import- 
ance was  attached  to  the  ordinances  of  the  senate.  Gains 
says  that  it  had  been  questioned  whether  the  senatusconsulta 
had  the  force  of  law.f  Perhaps  they  had  not  exactly  the  force 
of  law  at  any  time  under  the  republic,  excepting  when  they 
related  to  matters  which  it  was  the  peculiar  province  of  the  senate 
t«>  regulate ; but  they  were  probably  of  little  less  weight  than 
enactments  recogni.sed  as  constitutionally  binding. 
The  senate  successfully  maintained  a claim  J to  exer- 
cise a dispensing  power,  and  to  relea.se  individuals  from  obedience 
to  particular  laws.  It  was  generally  able  to  reject  a law,  either 
wholly  or  partly,  by  calling  in  the  aid  of  religious  scruples ; and 
if  it  added  a clause  to  a law,  the  new  portion  of  the  law  was  as 
binding  as  the  old.§  In  the  shape  of  directions  to  particular 
magistrates,  it  issued  injunctions,  of  which  the  force  was  felt 
by  all  thase  who  were  subject  to  the  magi.strate’s  power ; and 
it  made,  we  have  reason  to  think,  independent  enactments  in 
matters  belonging  to  religion,  police,  and  civil  administration,  and 
perhaps  even  in  matters  of  private  law.||  The  senate  comprised 
the  richest  and  most  influential  men  in  the  State ; the  disruption 
of  society  attending  the  civil  wars  strengthened  their  influence ; 
ami  the  Romans  of  the  days  of  Cicero  were  quite  prepared  for 
the  place  which  the  senate  held,  as  a legislative  body,  under  the 
early  C.aisars. 


The  Senate. 


* See  AnsTis,  Jurisprudence,  Lect.  xxi.  and  xxxi. 

+ Cicero  mentions  them  among  the  sources  of  law, — Topic.  S. 
J Ascon.  Argum.  in  Gomel.  (Orell.  p.  57). 

§ Ascos.  Enarratio  Cornel.  (Orell.  p.  67). 

11  PucHTA,  Instil,  sec.  75. 
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The  growth  of  law  during  the  time  that  elapse<l  between  the 
promulgation  of  the  Twelve  Tables  and  the  coimneucement  of  the 
empire  ia  marked  not  only  by  the  abolition  of  the  actions' of  law 
and  the  institution  of  prmtorian  actions,  but  by  the  development 
of  the  law  of  obligations,  the  old  conveyance  of  neocv/m  having 
expanded  into,  or  been  replaced  by,  verbal  and  literal  contracts, 
and  real  contracts  being  recognised  where  no  form  but  the  delivery 
of  the  thing  was  required ; and  foim  forms  of  purely  consensual 
contracts  being  admitted  as  part  of  the  civil  law ; to  all  which  the 
praitor  constantly  added  cases  in  which  he  announced  that  he 
would  recognise  and  enforce  an  obligation.  The  praetor,  too,  pro- 
tected and  regulated  poasession  as  apart  from  ownership ; and  his 
attention  was  bestowed  on  the  ties  of  blood,  the  father  being  to 
some  extent  restrained  from  disinheriting  his  children,  and  cog- 
nati  taking  the  place  of  gentiles  in  intestate  succession. 

16.  The  first  emperors  were  only  the  chief  magistrates  of  the 
republic.  Augustus  and  his  immediate  successors  ^ smperor 
united  in  their  own  persons  all  the  highest  offices  of 
the  State.  The  impenum,  or  supreme  command,  was  conferred 
on  them  by  the  lex  regia  pa.ssed  as  a matter  of  form  at  the  be- 
ginning of  their  reign,  and  by  which  the  later  jurists  supposed 
that  the  people  devolved  on  the  emperor  all  their  own  right  to 
govern  and  to  legislate.*  The  a.ssumption  of  despotism  was  veile<i 
under  an  adherence  to  republican  forms;  and,  at  any  rate  during 
the  first  century  of  our  era,  the  emperor  always  affected  to  con- 
sider himself  as  nothing  more  than  the  princeps  reipubliciv- 
Although  we  have  instances,  even  in  the  time  of  Augustus,  of 
edicts  intended  to  be  binding  by  the  mere  authority  of  the 
emperor,  yet  the  people  at  first,  and  the  senate  afterwards,  was 
recognised  as  the  primary  source  of  law.  By  degrees  the  em- 
peror usurped  the  sole  legislative  authority,  either  dictating  to 
the  senate  what  it  was  to  enact,  or,  in  later  times,  enacting  it 
himself.  The  will  of  the  prince  came  to  have  the  force  of  law.f 
Sometimes  this  will  decided  what  the  law  should  be  by  the  pub- 
Ucjttion  of  edicta  pronounced  by  the  emperor  in  his  magisterial 
capacity,  or  mandata,  orders  directed  to  particular  officers,  or 
epistolce,  addressed  to  individuals,  or  public  bodies ; sometimes  by 
decreta,  or  judicial  sentences  given  by  the  emperor,  which  served 
as  precedents ; at  other  times  by  resoripta,  that  is,  answers  given 


* D.  L 4. 1. 

t Imt.  L 2.  6 ■ Quod  principi  placuit  legis  habet  vigorem. 
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by  the  emperor  to  in.ij^istrates  who  reiiu(‘,sterl  his  iinnistance  in  tlie 
decision  of  doubtful  points. 

17.  The  people  did  not  cease  to  make  laws  for  a considerable 

time  after  the  commencement  of  the  empire.*  These 

Lnva.  • r 

laws  were,  of  course,  really  the  creations  of  the  em- 
peror’s will.  Augustus,  for  instance,  procured  the  sanction  of 
legislation  to  a series  of  measures  which  made  a considerable  in- 
novation in  private  law.  These  mcasuras  were  designed  to  re- 
prass  and  discourage  the  excessas  and  corruption  of  a demoralised 
society.  The  le.x  Julia  et  Papia  Poppaa  (a.d.  9),  and  others  of 
a similar  character,  attempted  to  rastore  virtue  to  private  life  by 
a system  of  rewards  and  penalties,  attached  to  the  fulfilment  or 
neglect  of  family  duties,  and  consisting  chielly  in  the  taking  away 
of  testamentary  benefits  from  the  unmarried  and  childlass,  and 
giving  them  to  those  married  with  children,  and,  in  default,  to  the 
treasury.  They  failed  in  their  object ; but  the  portion  of  law  to 
which  they  belonged,  and  aspecially  that  of  testaments  and 
legacies,  was  considerably  modified  by  their  provisions.  To  the 
time  of  Augustus  also  belongs  the  introduction  of  Jideicommissa 
and  codicils. 

18.  After  the  middle  of  the  first  century  of  our  era,  all  legis- 

lative enactments  of  which  we  know  are  senatuscon- 
sulta.  The  election  of  magistrates  was  ti-ansferred  to 
the  senate  from  the  cennitia,^  and  the  senate  was  entrusted  with 
the  cognisance  of  offences  against  the  emperor  and  the  State,  and 
the  d(^cision  of  appeals  from  inferior  tribunals.J  The  later  jurists 
said  that  the  senate  was  made  to  represent  the  whole  i)eople, 
because  the  number  of  the  citizens  became  too  great  to  permit  of 
their  acting  as  a political  body.§  However  historically  false  this 
may  be,  it  yet  is  so  far  true  that  the  senate  was,  in  the  earlier 
times  of  the  empire,  a body  distinct  from,  and,  in  a certain  very 
limited  degree,  opposed  to,  the  emperor.  We  have  some  few 
memorable  instances  in  Tacitus  of  senators  who  dared  to  speak 
what  they  thought, ||  and  who  showed  that  the  senate  was,  in  more 
than  name,  a remnantof  the  republic.  Gradually  the  very  notion 
of  independent  action  died  away,  and  the  senate  met  merely  to 
adopt  the  will  of  its  ma.ster. 

* Gaius  inentioiis  a lex  Claudia. — Gaio.s,  i.  157. 

t Tacit.  Annul.  L 16. 

J SuBT.  Calig.  2.  Nero,  17.  Tacit.  Annal.  xiii.  44. 

{ Imt.  i.  2.  6.  PoMPONius  in  J>ig.  i.  2.  2.  9.  Puciita,  Tnut.  sec.  106. 

II  Tacit.  Hist.  iv.  8. 
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The  jurists. 


19.  Tlie  edictum  perpetuum,  tlie  annual  edict  of  the  praetor,  a.s 
being  tlie  written  exposition  of  the  jus  honorarium, 

was  the  subject  of  many  of  the  treatises  of  the 
Homan  jurists.  In  the  time  of  Hadrian,  a jurist  of 
gi-cat  eminence,  Salvius  Julianus,  was  appointed  by  the  emperor 
to  draw  up  an  edict,  partly  from  existing  edicts,  partly  according 
to  his  own  opinion  of  what  was  necessary,  which  should  serve  jis 
the  guide  and  rule  of  all  succeeding  praetors.  The  edict  which  he 
drew  up,  and  to  which  the  sanction  of  Hadrian  gave  the  force 
of  law,  was  itself  termed  the  edictum  perpetuum,  the  word  per- 
petuum, instead  of  meaning,  as  before,  that  the  edict  ran  on  from 
year  to  year,  being  used  to  express  that  the  edict  was  permanent 
and  unchangeable.  The  different  magistrates,  who  had  to  apply  the 
edict,  would  thenceforward  use  their  own  discretion  only  when  the 
edict  drawn  up  by  Julianus  did  not  serve  as  an  express  authority. 

20.  The  writings  of  the  jurists,  the  authority  attached  to 
their  decisions,  and  the  admirable  manner  in  which 
they  developed  and  arranged  the  law,  formed  the 
most  marked  feature  of  the  legal  history  of  this  period.  Augustus 
found  the  position  which  the  great  sages  of  the  law  held  in 
public  opinion  too  important  a one  to  be  overlooked  in  his  scheme 
of  government.  He  formally  gave  to  their  decisions  the  weight 
which  usage  had  in  many  instances  given  them  already;  and  it 
was  enacted  that  their  answers  should  be  solicited  and  announced 
in  a formal  manner,  and  given  under  the  sanction  of  the  emperor. 
Hadrian  decided  that  they  should  have  the  force  of  law,  provided 
the  respondents  all  agreed  in  their  answer;  but,  if  they  differed, 
the  judge  was  at  liberty  to  adhere  to  whichever  opinion  ho 
preferred.*  Among  the  eminent  jurists  of  the  days  of  Augustus 
was  Trebatius,  whose  opinion,  as  the  Institutes  tell  us,  was 
specially  asked  by  Augustus  as  to  the  propriety  of  admitting 
codicils.  Two  others,  of  even  higher  ’authority, 

Antistius  Labeo  and  Ateius  Capito,  represented  in  Labeoand 
the  same  period  two  opposite  modes  of  regarding  law, 

and  were  the  founders  of  schools  which  maintained  and  handed 
down  their  respective  opinions.  Labeo,  in  whom  a wider  culture 
had  instilled  a love  of  general  principles,  did  not  hesitate  to 
make  such  innovations  as  he  conceived  reason  and  philosophy 
to  require : Capito  was  distinguished  by  the  fidelity  with  which 


* Gaids,  i.  7. 
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he  adhered  to  the  law  as  he  had  himself  received  it.*  A 
.succcs.siou  of  juri.sts  of  greater  or  less  renown  divided  them- 
selves under  the  banners  of  these  rival  authorities.  But  the 
schools  of  which  Labeo  and  Capito  were  the  first  authors  did  not 
derive  their  names  from  their  founders.  The  one  school  was 
termed  Proculians,  after  Proculus,  a distingui.shed  follower  of 
Labeo  ; the  other  Sabinians,  after  Sabinus,  a follower  of  Capito. 
Caius,  who  informs  us  that  he  was  a Sabinian,  gives  the  difi'ering 
opinions  of  the  two  schools  on  many  subtle  questions  of  law.  By 
the  labours  of  this  succession  of  jurists,  the  law  was  moulded  and 
prepared  until  it  came  into  the  hands  of  the  five  great  luminaries 
of  Roman  jurisprudence — Gaius,  Papinian,  Paul,  Ulpian,  and 
Mo<lestinus,  whose  writings,  as  we  shall  see,  were  subsequently 
made  a distinct  and  special  source  of  law. 

21.  Gaius,  or  Caius,  as  the  name  is  sometimes  written,  was 

^ probably  born  in  the  time  of  Hadrian,  and  wrote 

under  the  Antonines.  Of  his  personal  history  nothing 
is  known.  He  himself  tells  us  that  he  was  an  adherent  of  the 
school  of  Sabinus.  Besides  other  works  which  he  is  known 
or  supposed  to  have  written,  he  composed  a treatise  on  the 
edictum  provinciale  (the  edict  of  the  proconsul  in  the  pro- 
vinces) and  a commentary  on  the  Twelve  Tables.  But  the  work 
by  which  he  is  best  known  to  us  is  his  Institutes.  The  dis- 
cfjvery  of  the  manuscript  of  this  work  by  Niebuhr  in  1816  has 
contributed  greatly  to  the  modern  knowledge  of  Roman  law. 
The  manuscript  had  been  written  over  with  the  letters  of  St. 
Jerome,  and  its  existence  was  almost  entirely  unknown  until 
Niebuhr  brought  it  to  light  while  examining  the  qontents  of  the 
library  of  the  Chapter  at  Verona.  The  Institutes  of  Gaius  formed 
the  basis  of  those  of  Justinian,  who  has  followed  the  order  in 
which  Gaius  treats  his  subject,  and  adopted  his  exposition  of  law, 
so  far  as  it  was  applicable  to  the  times  in  which  the  Institutes  of 
Justinian  were  composed.  The  work  of  Gaius,  therefore,  showing 
us  what  was  common  to  the  two  periods,  and  also  where  the  law 
had  changed,  enables  us  to  understand  what  the  change  was,  and 
what  the  law  had  really  been  at  the  time  when  its  system  was 
most  perfect. 

22.  idiimilianus  Papinianus  was  the  intimate  friend  of  the 


* Ateius  Capito  in  his,  qua;  ei  Iradita  fuerant,  perseverabat.  Labeo 
ingenii  quaiitate  ei  fiducia  ductrinac,  qui  et  eieteris  operis  sapientiac  operam 
dederat,  plurima  innovate  instituit,~Dig.  i.  2.  2.  47. 
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Emperor  Scptimius  Severus,  and  held  under  him  the  office  of 
prajtorian  prajfect,  which  had  now  become  equivalent 
to  that  of  supreme  judge.  He  probably  accompanied 
Severus  into  Britain,  and  was  present  at  the  emperor’s  death  at 
York  in  A.D.  211.  Severus  commended  his  two  sons,  Geta  and 
Caracalla,  to  his  care.  Caracalla  dismis.sed  Papinian  from  his 
office ; and,  after  his  murder  of  Geta,  is  said  to  have  required 
Papinian  to  compose  his  vindication.  Papinian  refused,  and  was 
executed  by  the  orders  of  Caracalla.  He  was  considered  the  first 
and  greatest  of  jurists,  and  every  epithet  which  succeeding  writers 
could  devise  to  express  wisdom,  learning,  and  elo<iueucc,  was 
heaped  on  him  in  profusion.  We  know,  from  the  Digest,  of  hLs 
Books  of  Questions,  Books  of  Answers,  and  Books  of  Definitions. 
The  fragments  of  his  works  which  we  possess  amply  justify  his 
eminent  reputation. 

23.  Paul,  Ulpian,  and  Modastinus  are  all  said  to  have  been 
pupils  of  Papinian.  Julius  Paulus  was  a member  of 
the  imperial  council  and  prsetorian  pnefect  under 
Alexander  Severus  (a.D.  222).  Besides  numerous  fragments  in 
the  Digest,  we  possess  his  Recepke  SententuK,  which  was  long 
the  chief  source  of  law  among  the  Visigoths  in  Spain.  The  mast 
celebrated  of  his  works,  which  were  very  numerous,*  was  that  Ad 
Edictum  in  eighty  books. 

24.  Domitius  Ulpianus  derived  his  origin,  as  he  himself  tells 
us,  from  Tyre  in  Pha?nicia.f  He  wrote  several  works 
iluring  the  reigns  of  Septimius  Severus  and  Caractilla, 
and  perished  (A.D.  228)  by  the  hands  of  the  soldiers,  who  killeil 
him  in  the  presence  of  the  emj)eror,  Alexander  Severus.  He  wsis 
praetorian  praefect  at  the  time  of  his  death,  but  the  exact  time 
when  he  was  firat  appointed  to  the  office  is  unknown.  The  Dige.st 
contidns  a greater  number  of  extracts  from  his  writings  than  from 
those  of  any  jurist.  Besides  these  extracts,  we  also  po.s.sess  frag- 
ments of  his  compasition  in  twenty-nine  titles,  known  by  the  name 
of  the  Fragmenta  Ulpiani. 

25.  Heronnius  Modestinus  was  the  pupil  of  Ulpian  as  well 
as  of  Papinian.  He  was  a member  of  the  imperial  ^ 
council  in  the  time  of  Alexander  Severus,  but  hardly 
anything  is  known  of  his  history.  One  of  the  best  known  of  his 
writings  is  the  Excusationum  lAhri.  We  have  nothing  remaining 


Ulpian. 


* Wc  know  the  names  of  more  than  seventy,  embracing  an  extraordinary 
variety  of  sut>jecta.  tl).  1.  15.  1.  pr. 
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of  his  composition  except  the  extracts  from  his  works  <pvon  in 
the  Digest. 

26.  The  inlluence  of  Christianity  on  Roman  law  was  partly 
injiuence  of  direct,  partly  indirect.  The  establishment  of  a hier- 
ChrutxanUy.  archical  rank,  the  power  granted  to  religious  corpora- 
tions to  hold  property,  the  distinction  between  Christians  and 
heretics,  affecting  the  civil  position  of  the  latter,  the  creation  of 
episcopal  courts,  and  many  other  similar  innovations,  gave  rise  to 
direct  specific  changes  in  the  law.  But  its  influence  is  even  more 
remarkable  in  the  changes  which  were  suggested  by  its  spirit, 
rather  than  introduced  as  a necessary  part  of  its  system.  To 
the  community  which  citizenship  had  bound  together  * succeeded 
another  bound  by  the  ties  of  a common  religion.  The  tendency 
of  the  change  was  to  remove  the  barriers  which  had  formed  a 
part  of  the  older  condition  of  society.  If  we  compare  the  In.sti- 
tutes  of  Justinian  with  those  of  Gains,  we  find  changes  in  the  law 
of  marriage,  in  that  of  succession,  and  in  many  other  branches  of 
law,  in  which  it  is  not  difficult  to  recognise  the  spirit  of  humanity 
and  reverence  for  natural  ties,  which  Chri.stianity  had  inspired. 
The  disposition  to  get  rid  of  many  of  the  more  peculiar  features 
of  the  old  Roman  law,  observable  in  the  later  legislation,  was 
partly  indeed  the  fruit  of  secular  causes ; but  it  was  also  in  a 
great  measure  due  to  the  alteration  of  thought  and  feeling  to 
which  the  new  religion  had  given  birth.  But  it  was  not  only 
the  substance  of  the  law  that  was  changed  under  the  emperor. 
The  forms  of  procedure  became  different.  Even  under  the  formu- 
lary system  the  magistrate  had  occasionally,  instead  of  sending 
the  trial  of  an  action  to  the^’ueZea:,  disposed  of  it  him.self  {cognitio 
extraord inaria).  The  practice  grew  more  freipieiit  as  the  empire 
went  on,  and  in  A.D.  294  Diocletian  ordered  the  presidents  of  the 
provinces  themselves  to  try  all  cases.  The  formulary  system  atid 
the  exposition  of  the  law  by  the  praters  became  a thing  of  the 
past,  and  the  law  was  altered  by  the  enactments  of  the  emperor, 
and  administere<l  directly  by  the  magi.strates. 

27.  Before  we  pass  to  the  legislation  of  Justinian,  we  must 

I'h  i ■ II  * cursory  notice  on  the  efforts  made  by  J’heo- 

’ dosius  II.  to  determine  and  arrange  the  law,  and  to 

• The  value  of  citizenship  was  greatly  lessened  by  the  recklessness  with 
which  it  was  extended,  f'aracalla  (A.n.  212)  gave  the  citizenship  to  all 
persons  not  slaves,  who  were  then  subjects  of  the  empire,  leaving  it,  how- 
ever, [lossible,  that  slaves  imperfectly  manumitted  after  this  date  should  hold 
the  place  of  Lalini,  not  of  civea. 
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promote  its  study.  With  a view  to  keep  alive  and  increase  the 
knowledge  of  law,  he  founded  (in  A.D.  425)  a school  of  jurisprudence 
at  Constantinople.  He  and  Valentinian  also  constituted  the  works 
of  the  five  great  writei-s,  Gains,  Papinian,  Ulpian,  Paul,  and 
Sloilestinus,  into  a source  of  law  of  the  highest  authority,  enacting 
by  a con.stitution  (‘ the  Law  of  Citations’),  published  a.d.  426, 
that  the  judge  should  always  be  bound  by  the  opinion  expressed 
by  the  majority  of  these  writers ; if  those  among  them  who  ex- 
pre.ssed  an  opinion  on  the  point  were  equally  divided,  the  opinion 
of  Papinian  was  to  prevail : if  ho  was  silent,  the  judge  could  use 
his  own  di.scretion.  In  a.d.  438,  Theodosius  published  his  Code, 
containing  a collection  of  the  constitutions  of  the  emperors  from 
the  time  of  Constantine.  It  was  made  on  the  model  of  two 
earlier  collections  compiled  by  the  jurists  Gregorianus  (a.d.  306) 
and  Hermogenianus  (a.d.  365). 

28.  The  emperor  Justinian  was  of  Gothic  origin.  His  native 
name  was  Uprauda,  a word  said  to  mean  upright,  and 
thus  to  have  found  an  equivalent  in  the  Latin  Jus- 
tinianus.  He  was  born  at  Taurisium  in  Bulgaria,  about  the  year 
A.D.  482,  and  having  been  adopted  by  his  uncle,  the  Emperor 
Justin,  succeeded  him  as  sole  emperor  in  the  year  A.D.  527.  He 
died  in  a.d.  565,  after  an  eventful  reign  of  thirty-eight  years. 
Procopius,  the  secretary  of  his  general  Beli.sarius,  has  left  us  a 
secret  memoir  of  the  times,  which,  if  we  may  rely  upon  his 
accuracy,  would  make  us  believe  Justinian  to  have  been  a weak, 
avaricious,  rapacious  tyrant.  His  court,  wholly  under  the  influence 
of  his  wife  Theodora,  a degraded  woman,  whom  he  had  raised  from 
the  theatre  to  share  his  throne,  was  as  corrupt  as  was  customary  in 
the  empire  of  the  East.  Justinian  would  never  have  been  distin- 
guished from  among  the  long  list  of  eastern  emperors  had  it  not 
been  for  the  victories  of  his  generals  and  the  legislation  to  which 
he  gave  his  name.  The  succes.ses  of  Belisarius  and  Names  have 
shed  the  splendour  of  military  glory  over  his  reign.  But  his  prin- 
cipal claim  to  be  remembered  by  posterity  is  his  having  directed 
the  execution  of  an  undertaking  which  gave  to  Roman  law  a form 
that  fitted  it  to  de.scenfl  to  the  modern  world. 

25).  In  the  year  a.d.  528,  Justinian  issued  instructions  for  the 
compilation  of  a new  code,  which,  founded  on  that  of 
Theodosius,  and  on  the  earlier  codes  on  which  that 
co<Ie  was  baseil,*  should  embrace  the  im[>erial  constitutions  down 

* Shortly  before  the  time  of  .lustinian,  three  attempts  had  been  made  to 
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to  the  date  of  its  promulf^iition.  The  tiisk  was  entrusted  to  a body 
of  ten  commissioners,  who  completed  their  labours  in  the  following; 
year,  and  in  the  month  of  April,  A.D.  529,  the  emperor  gave  it  his 
sanction,  and  abolished  all  preceding  collections. 

30.  In  the  December  of  the  following  year,  Tribonian,  who 

had  been  one  of  the  commi.ssion  appointed  to  draw  up 

The  Digest.  , 1111  11?  xi* 

the  code,  aTid  who  had  recommended  himselr  to  tlio 
emperor  by  the  energy  and  abilitj^  he  had  shown,  was  instructed, 
in  conjunction  with  a body  of  coadjutors  whom  he  selected  to  the 
number  of  sixteen,  to  make  a selection  from  the  writings  of  the 
elder  jurists,  which  should  comprehend  all  that  was  most  valuable 
in  them,  and  should  form  a compendious  exposition  of  the  law. 
In  spite  of  the  foundation  of  schools  of  jurispnnlence,  of  which 
those  of  Rome,  Constantinople,  and  Berytus  wert^  the  most  famous, 
the  knowledge  which  the  lawyers  of  the  time  had  of  the  writings 
of  the  old  jurists  was  exceedingly  limitcsl.  Justinian  wished  not 
only  to  promulgate  a bixly  of  law  which  should  not  be  too  bulky 
and  voluminous  for  general  u.se,  but  also  to  provide  a work,  the 
study  of  whicli  should  form  a necessary  part  of  legal  education. 
The  commissioners  performed  their  task  in  the  short  space  of  three 
years,  and  on  the  30th  of  December,  a.d,  533,  the  emj^eror  gave 
to  the  result  of  their  lalwurs  the  force  of  law.  The  compilation, 
termetl  Digesta,  or  Pandectao,  from  its  comprehensive  character, 
was  divided  into  fifty  l)ooks,  and  was  arrangtsl  on  the  model  of 
the  perpetual  edict.  Ulpian’s  work  on  the  edict  had  been  a text- 
book in  the  schools  of  jurispruilenci%  and  proliably  it  was  this  that 
determined  the  commissioners  to  adopt  a model  • whicli  has  pre- 
vented their  work  having  anything  like  a scientific  arrangement. 
There  are  thirty-nine  jurists  from  whose  writings  the  Digest  con- 
tains literal  extracts,  those  from  Ulpian  and  Paul  constituting 
about  one  half  of  the  whole  work. 

31.  The  Digest  was  too  vast  a work,  and  also  required  for  its 

comprehension  too  great  a iirevious  knowleilgeof  law. 

The  InHUuta.  i ,i  • e c 

to  admit  of  its  being  made  the  opening  or  a course  of 


liraw  up  a fiody  of  law  for  tliu  use  of  tho  westuru  barbarians  and  thoir  Kunian 
subjects.  Tliese  wore — tho  edict  of  Thoodoric,  king  of  tho  O.strogoths  (a.i>. 
r>0O) ; tlio  Lex  Romann  BiCrgundiorum  (a.d.  BOO) ; and  the  Lex  Homatu\ 
Vi-iiijothomm  (a.d.  BOO).  'ITieso  names  aro  so  well  known  that  it  is  perhap.s 
hardly  proper  to  jiass  thoin  over  altogether  ; but,  a.s  thoir  a.ssiatanco  w.ls  not 
employed  in  the  construction  of  Jmstiniau’s  legi.Hlation,  a detailed  account  of 
them  is  unnocoasary  lioro. 

* Waknkckmc;,  Hist,  du  droit  romaia,  p.  182. 
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lc"al  stiuly.  Ju.stinian,  therefore,  determiner!  to  have  an  elemen- 
tary work  coni{)osed.  He  had  declared  his  intention  in  the  consti- 
tution of  December,  A.D.  530,  in  which  he  directed  the  compilation 
of  the  Digest ; and  Tribonian,  in  conjunction  with  Theophilus  anil 
Dorotheus,  respectively  professors  in  the  schools  of  Constantinople 
and  Berytus,  were  appointed  to  draw  it  up,  and  like  the  Digest  it 
became  law  on  the  30th  of  December,  a.d.  533.  This  elementary 
work  is  the  Institutes.  It  was  formed  on  the  basis  of  the  Institutes 
of  Gaius,  alterations  being  made  to  bring  it  into  harmony  with 
the  Digest  and  Code.  Theophilus,  shortly  after  the  promulgation 
of  the  Institutes,  published  a Greek  paraphrase  of  the  work,  which 
throws  much  light  on  many  passages  in  the  Latin,  and  which  be- 
came the  sole  form  in  which  the  Institutes  were  known  to  the 
Greeks  of  the  East. 

In  the  Eastern  Empire  the  works  compiled  by  order  of 
Justinian  were  only  known  by  Greek  paraphrases  and  abridg- 
ments. From  these  there  were  made  from  time  to  time  com- 
pilations in  which  the  constitutions  of  successive  emperors  were 
inserted.  Otherwise  the  knowledge  of  Roman  law  may  be  said  to 
have  died  out  of  the  12ast  altogether.  In  the  West  its  fate  was 
different  Justinian  in  554  ordered  that  his  different  works  should 
be  observed  as  the  law  of  Italy.  The  inroads  of  the  Lombards, 
however,  soon  confined  the  sphere  in  which  the  provisions  of  an 
emperor  of  the  East  could  take  effect  to  Rome,  Ravenna,  and  some 
districts  of  the  south  and  centre.  Here  the  knowledge  of  the 
legi.slation  of  Justinian  never  died  out,  until  in  the  twelfth  century 
there  was  established  at  Bologna  a school  of  commentators  (glos- 
salores),  who  brought  much  learning,  ingenuity,  and  industry  to 
the  study  of  the  old  law,  and  whasc  labours  formed  the  beginning 
of  moflem  researches  into  the  subject.* 

32.  There  were  still  some  points  which  had  been  debated  by 
the  oldjurists.and  to  whichthe  legislation  of  Justinian  xhe  Fifty  Dt- 
did  not  as  yet  furnish  any  answer.  To  determine  these,  «««>»». 
Justinian  published  a book  of  Fifty  Decisions  ; and  as  the  Code 
of  the  year  a.d.  529  was  a very  imperfect  work,  it  was  deter- 
mined to  revise  that  Code,  and  to  incorporate  the  Fifty  Decisions 
in  the  revised  edition.  Tribonian  was  appointed  to  superintend 

* Of  the  Digest  there  is  one  manuscript  of  unknown  antiquity,  but  cer- 
tainly prior  to  the  glossalores,  which  was  found  at  I’isa,  and  was  brought 
thence  to  Florence,  where  it  now  is.  Of  the  Institutes  there  is  no  manuscript 
of  an  earlier  date  than  one  of  the  tenth  century,  known  os  the  codex  Bam- 
bergen*i». 
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the  undertaking,  and  in  December,  a.D.  534,  the  new  code,  called 
The  second  codc  rcpctitcE  prcvlectionis , received  the  force  of 
Code.  Tliis  i.s  the  code  we  now  have  ; the  former 

code,  that  of  a.D.  529,  was  carefully  suppressed,  and  no  trace  of 
it  remains.  The  Code,  which  is  divided  into  twelve  books,  is 
arranged  nearly  in  the  same  manner  as  the  Digest. 

33.  But  Justinian  could  not  endure  that  his  having  systema- 
tised the  law  should  exclude  him  from  law-making. 
He  announced  in  the  Code  • that  any  legi.slative 

reforms  he  might  at  any  future  time  see  fit  to  make  should  be 
published  in  the  form  of  Novella}  Constitutiones.  Many  such 
Novella:  were  afterwards  published  ; the  first  in  January,  a.d. 
535,  the  last  in  November,  a.d.  564.  Altogether  they  amount  to 
165  ; but  no  collection  of  them  seems  to  have  been  made  in  the 
lifetime  of  Justinian.  Few  of  them  bear  a later  date  than  A.D. 
545,  the  year  of  Tribonian’s  death. 

34.  The  Institutes  of  Justinian,  after  a few  general  observa- 

. , tions  on  the  nature,  the  divisions,  and  the  sources  of 

Arrangement  ’ * 

of  the  Insli-  law,  proceed  to  treat,  first  of  persons,  then  of  things, 
then  of  succe.ssions  to  deceased  persons,  then  of  obli- 
gations, and  lastly  of  actions.  An  arrangement  as  nearly  similar 
as  possible  will  be  observed  in  the  following  outline  of  Roman 
private  law. 


ROMAN  PRIVATE  LAW. 


The  reader  of  Mr.  Austin’s  Treatise  on  the  Province  of  Juris- 
prudence will  remember  that  he  proposes,  in  the  outline  given 
in  the  Appendix,  to  treat  the  subject  of  I^aw,  by  examining,  first, 
the  science  of  General  Jurisprudence,  that  is,  of  the  legal  notions 
and  principles  which  enter  into  every  system  of  law  ; and  secondly, 
the  science  of  Particular  Law,  that  is,  as  he  explains  it,  ‘ The 
science  of  any  such  system  of  Positive  I.aw  as  now  actually  ob-' 
tains,  or  once  actually  obtained  in  a specifically  determined 
nation  ’ ; and  he  carefully  distinguishes  between  the  sciences  of 
general  and  particular  jurisprudence  and  the  science  or  sciences 
which  would  tell  us,  not  what  law  is,  but  what  law  ought  to  be. 

The  Roman  jurists  made  no  approach  to  a division  of  the  sub- 
ject so  accurate  and  so  exhaustive.  It  is  their  great  merit,  the 
real  source  of  their  value  to  modern  Europe,  that  they  apprehended 
and  elucidated  the  great  leading  principles  and  notions  of  general 


* Const,  de  Kviend.  Cod.  4. 
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jurisprudence;  but  theydid  notclearly  di-stinf^uishlKitween  general 
juri.sprudence  and  the  municipal  law  of  Koine,  or  between  law  and 
morality.  As  we  have  said  before,  they  assumed,  on  the  authority 
of  Greek  philosophy,  that  there  was  a lex  naturw  binding  on  them 
because  it  was  a lex,  and  they  endeavoured  to  work  up  the  dictate.s 
of  this  law  and  of  theyus  gentium  together  with  the  provisions  of 
the  old  jus  civile  into  a whole.  The  Institutes  of  Gaius  open 
with  a declaration  that  every  system  of  law  must  contain  the  two 
elements  of  general  and  municipal  law ; but  in  the  Institutes  of 
Justinian  there  are  prefixed  two  definitions  taken  from  j)fjinUiotu  o/ 
the  writings  of  Ulpian ; and,  while  the  definitions  them-  juatice  and 
selves  illustrate  the  inexactness  with  which  the  jurists 
determined  the  province  of  jurisprudence,  the  place  assigned  to 
them  in  this  compilation  shows  the  utter  want  of  anything  like 
philosophy  in  the  ago  when  the  Institutes  were  written.  The 
first  definition  defines  the  moral  virtue  of  justice  by  reference  to 
a legal  term  (jus),  which  it  leaves  unexplained:  the  second  pro- 
nounces jurisprudence  to  be  the  ‘ knowledge  of  things  human  and 
divine,’  a phra.se  which,  originally  referring,  perhaps,  to  the  dis- 
tinction between  pontifical  and  secular  law,  has  no  general  mean- 
ing, except  as  a summary  of  the  philosophy  which  thought  that 
law  was  the  expression  of  a reason  common  to  the  universe  and 
to  man.  _We  can  only  treat  the  Roman  notions  of  law  and  juris- 
prudence historically,  and  ascertain  what  they  were  and  whence 
they  came ; we  cannot  make  them  fit  into  the  more  accurate  shapes 
assigned  to  these  general  terms  by  the  modem  philosophy  of  law. 

35.  The  preceding  historical  sketch  will  have  sufficed  to  show 
what  were  the  sources  of  Roman  law:  (1)  There  was  ^ caofla 
the  old  jus  civile,  which  mainly  depended  on  custom 

as  its  basis.  (2)  There  were  the  judicial  decisions  of  the  prwtors, 
and  the  opinions  of  the  juris  prudentes,  supplementing  the_jw« 
civile  from  the  dictates  of  the  lex  natures  and  theyus  gentium; 
and  (3)  There  were  positive  enactments,  which  may  be  divided 
into  leges,  plebiscita,  senatusconsulta,  and  announcements  of  the 
will  of  the  emperor. 

36.  The  main  legal  term  with  which  we  have  to  start  in 
approaching  Roman  law  is  jus.  The  word  is  used  to 

signify  both  the  sum  of  rights  and  their  corresponding 
duties,  sanctioned  by  law,  and  also  any  group,  or  any  .single  one 
of  these  rights.  The  law  prescribes  difi'erent  relations  in  which 
the  members  of  a State  are  to  stand  to  things  and  to  each  other. 
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The  claim,  protected  by  legal  remedies,  which  each  man  has  to 
have  any  of  these  relations  observed  in  hLs  own  case 
Hujhu.  ^ right;  and  as  the  right  must  be  conceived  to 
belong  to  or  reside  in  a person,  we  speak  of  a right  being  the 
right  of  a person,  e.g.  my  right  to  have  that  book,  your  right  to 
have  that  house  (jits  meum,  jus  tuum).  When  we  exatnine  the 
ditlerent  rights  established  by  law  in  a State,  we  find  some  of  a 
public  character,  affecting  individuals  as  members  of  a body  poli- 
tic; others  of  a private  character,  aflecting  individuals  directly. 
It  is  only  of  the  private  rights  established  by  Roman  law  that  we 
now  propose  to  speak ; and  as  rights  are  either  rights  which  per- 
sons have  over  things,  or  rights  which  persons  have  against 
Division  0/  some  other  person  or  persons,  we  shall  treat,  firsti 
tho  subjecL  q£  mode  in  which  the  Roman  law  regarded  per- 
sons ; then  of  the  mode  in  which  it  regarded  things ; then  of  the 
rights  it  gave  to  persons  against  persons ; and,  lastly,  of  the 
method  by  which  the  State  enforced  private  rights  when  disputed 
or  disregarded,  that  is,  the  system  of  civil  process. 


L PERSONS. 

37.  The  word  persona  had,  in  the  usage  of  Roman  law,  a 
,,  , different  meaning  from  that  which  we  ordinarily  at- 

At  caning  of  * ^ 

the  word  per-  tach  to  the  word  person.  Whoever  or  whatever  was 
capable  of  having,  and  being  subject  to,  rights  was  a 
persona.  Slaves  were  personae  in  the  sense  that  they  were  not 
merely  things,  and  they  could  go  through  some  legal  forms  and 
were  entitled  in  later  times  to  a certain  amount  of  legal  protection ; 
hut  although  they  are  thus  treated  of  under  the  law  of  persons,  it 
is  chiefly  their  want  of  legal  capacities  that  attracts  attention. 
Many  persona,  however,  had  no  physical  existenca  The  law 
clothed  certain  abstract  conceptions  with  an  existence,  and  attached 
to  them  the  capability  of  having,  and  being  subject  to,  rights.  The 
law,  for  instance,  treated  the  State  as  a persona,  capable,  for  ex- 
ample, of  owning  land  or  slaves  {ager  publicus,  servi  publici). 
So,  a corporation,  or  an  ecclesiastical  institution,  was  a persona, 
quite  apart  from  the  individual  persona  who  formed  the  one  and 
administered  the  other.  Even  the  fiscus,  or  imperial  treasury,  as 
Indiig  the  symbol  of  the  ab.stract  conception  of  the  emperor’s 
claims,  was  spoken  of  as  u jursona. 

3d.  The  teclinical  term  for  the  position  of  an  iiulividual  re- 
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jjjardfd  as  a legal  person  was  status,  and  the  constitutive  elements 
of  his  statiia  were  liberty,  citizenship,  and  membership 
in  a family.  First,  he  must  be  free.  A slave  had  no 
rights.  In  the  earlier  days  of  Roman  law,  no  one  would  have 
conceived  this  to  be  unnatural  But  philosophy,  and 
the  study  of  morality,  taught  the  later  jurists  that 
the  condition  of  a slave  was  a violation  of  natural  law.  It  was 
not,  however,  necessary  that  the  person  should  have  been  born 
free  (ingenutis) ; for  the  process  of  manumission  placed  the  slave 
in  some  degree  on  a level  with  the  ingenuus  by  making  him  a 
freedman  (liberlinus,  or,  if  spoken  of  with  reference  to  his  patron, 
libertus*).  It  depended  on  the  mode  and  circumstance  of  his 
manumission  whether  he  became  at  once  a Roman  citizen ; but  in 
whatever  way  he  was  enfranchised  he  still  owed  certain  duties  to 
his  patron,  and  in  certain  cases  his  patron  was  his  heir. 

39.  The  second  element  of  the  stahis  was  citizenship.  The 
Roman  notion  of  the  State  was  that  of  a compact 
privileged  body  separated  off  from  the  rest  of  the 
world  by  the  exclusive  possession  of  certain  public  and  private 
rights.  In  the  early  times  of  Rome  the  civ6s,  or  members  of  the 
State,  were  divided  into  two  bodies  of  patres  and  plebeians,  the 
former  of  whom  had  a public  and  sacred  law  peculiar  to  themselves, 
while  they  shared  with  the  latter  the  system  of  private  law. 
Beyond  the  State  all  were  hostes  and  barbari.  But  as  civilisation 
advanced,  the  number  of  foreigners  who  resorted  to  Rome  for 
trade,  or  were  otherwise  brought  into  friendly  relations  with  citi- 
zens, was  so  great  that  they  were  looked  upon  as  a distinct  class, 
that  of  peregrini.  To  be  a citizen  was  thenceforward  not  to  be  a 
peregrinua,  the  force  of  the  one  idea  being  brought  out  by  the 
prominence  of  its  opposite.  A peregrinua  was  subject  to  the  jua 
gentium;  citizens  alone  could  claim  the  privileges  of  the  jus 
Quimitiv/m.  But  when  her  conquests  placed  Rome  in  new  and 
varying  relations  with  the  nations  of  Italy,  an  intermediate  position 
between  the  citizen  and  the  peregrinua  was  accorded  to  the  more 
privileged  of  the  vanquished.  Some  of  the  rights  of  the  citizen 
were  given  to  them,  and  some  were  withheld.  These  peculiar 
rights  of  the  citizen  were  summed  up  in  the  familiar  term  auffra- 
gium  et  honores,  the  right  of  voting  and  the  capacity  of  holding 
magisterial  offices,  and  in  the  terms  connubium  and  commercium. 


* TIjo  Latin  for  a frccdiuan  was  liberlinws ; but  liberlun  Titii  is  the  Latin 
for  the  freednian  of  Titius. 
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Connubium  is  a teiiii  whicli  explains  itself.  The  foundation  of 
tlie  Roman  family  was  a marriage  according  to  ih^jua  Quiriiium, 
and  not  to  have  tlie  connubium  was  to  be  incapable  of  entering 
into  the  Roman  family  system.  In  the  word  commercium  were 
included  the  power  of  holding  property  and  making  contracts 
according  to  the  Roman  law,  and  also  the  testamentif actio,  or  the 
power  to  make  or  witness  a will,  and  to  accept  property  under  one. 
By  the  jifcs  Latinum  and  the  jus  Italicum  various  modifications  of 
the  different  rights  implied  in  the  civiias  were  granted.  The  jus 
Latinum  gave  private  rights  to  individuals,  the^^^-s  Italicum  gave 
public  rights  to  towns.  In  some  cases  ihotjus  Latinum  gave  the 
connubium  and  commercium ; in  some  only  the  latter,  in  many 
only  a portion  of  the  latter,  the  testamenti  factio,  the  power  of 
making,  or  taking  under,  a testament,  being  withheld.  The  jus 
Italicumga.ye  certain  favoured. towns  a free  municipal  constitution, 
an  immunity  from  direct  taxation,  and  made  the  soil  subject  to 
Quiritarian  ownership  (see  sec.  58).  In  the  course  of  time  other 
shades  between  the  civis  and  the  peregHnus  were  introduced,  but 
all  distinction  between  them  was  gradually  swept  away  by  the 
increasing  recklessness  with  which  the  rights  of  citizenship  were 
bestowed.  At  last  Caracalla  made  all  the  free  subjects  of  the 
empire  citizens;  and  thenceforward  the  class  of  peregrini,  pro- 
perly speaking,  ceased  to  exist.  All  the  free  inhabitants  of  the 
civilised  world  were  cives,  and  beyond  were  nothing  but  barbam 
and  hastes. 

40.  The  Roman  family,  in  the  peculiar  shape  it  assumed  under 
the  j-RS  Quiritium,  was  modelled  on  a civil  rather  than 
The/amtly.  ^ natural  basis.  The  tie  which  bound  members  of 

the  same  family  was  not  that  of  blood ; it  was  their  common 
position  in  the  midst  of  a peculiar  sy.stem.  For  the  formation  of 
such  a family,  a legal  marriage  was  an  indispensable  preliminary  ; 
but  it  was  only  a preliminary,  and  the  peculiar  character  of  the 
family  did  not  in  any  way  How  from  the  tie.  The  head  of  the 
family  was  all  in  all.  He  did  not  so  much  represent  as  absorb  in 
himself  the  subordinate  members.  He  alone  was  sui' juris,  i.e. 
had  an  independent  will ; all  the  other  members  were  alieni  juris, 
their  wills  were  not  independent,  but  were  only  expressed  through 
their  chief.  The  paterfamilias,  the  head  of  the  family,  was  said 
to  have  all  the  other  members  of  his  family  in  his  power  ; and  this 
power  {jxitrla  polestas)  was  the  foundation  of  all  that  peciili.arly 
characterised  the  Roman  family.  At  the  head  of  the  family  stood 
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the  paterfamilias  alone.  Beneath  him  came  his  children,  sons 
anil  daufrhters,  and  his  wife,  who,  in  order  to  preserve  the  syininetry 
of  the  system,  was  treated  by  law  as  a daughter.*  If  a daughter 
married,  she  left  this  family,  and  passed  into  the  family  of  her 
husband,  but  if  a son  married,  all  his  chiMren  were  as  much  in 
the  power  of  the  paterfamilias  as  the  son  himself.  Thus  all  the 
de.scendants  through  the  male  line  were  in  the  power  of  the  same 
persoa  And  it  was  this  that  constituted  the  link  of  family  rela- 
tionship between  them,  not  the  natural  tie  of  blood.  When  the 
paterfamilias  died,  each  of  the  sons  became  in  his  turn  a pater- 
familias; he  was  now  sai  juris,  and  all  his  own  descendants 
through  the  male  line  were  in  his  power.  Each  of  the  daughters^ 
as  long  as  she  remained  unmarried,  was  also  sui  juris  ; but  directly 
.she  formed  a legal  marriage,  and  thereby  entered  into  her  husband’s 
family,  she  passed  into  the  |X)wer  of  another.  Hence  it  was  said 
that  a woman  was  at  once  the  beginning  and  end  of  her  family, 
caput  et  finis  familice  save,  for  directly  she  attempted  to  continue 
it,  she  pa.sscd  into  another  family. 

41.  Persons  who  were  under  the  jxiwer  of  another  could  not 
hold  or  aaiuiro  any  property  of  their  own.  All  belonged  to  the 
paterfamilias ; and  whatev'cr  the  son  acquired  was 
acquired  for  the  father.  In  matters  of  public  law  the  prr.wia  in 
filiusfamiiias  lalwured  under  no  incapacities ; he 

could  vote  or  hold  a magistracy,  but  in  all  the  relations  of  private 
law  he  Wits  absolutely  in  his  father’s  power.  He  could  not  make  a 
will,  for  he  had  no  property  to  dispose  of ; nor  bring  an  action,  for 
nothing  was  owing  to  him.  But  in  all  public  relations,  whenever 
this  incapability  of  possessing  property  was  not  in  question,  the 
filiusfamil ias  had  all  the  privileges  of  a citizen  ; he  had,  for  in- 
stance, the  connuhium,  ami  could  contract  a legal  marriage;  and 
the  commercium,  and  could,  therefore,  Ije  a witm-ss  in  a .sale  ly 
mancipation,  to  which  none  except  citizens  could  be  witne.s.se.s. 
The  indulgence  of  later  times  permitted  the  filiusfamiiias  to 
liolil  certain  property  apart  from  the  paterfamilias,  an  indulgence 
first  accorded  as  an  encouragement  to  military  service.  But  this 
was  always  treated  as  a notable  ileparture  from  the  strict  theory 
of  law. 

42.  The  distinction  Isitween  the  legal  and  the  natural  family 

*.Shu  was  tcclinically  said  to  bo  in  the  vtanus  of  her  iiiisbiuid ; and  |M!r- 
haps  manus  is  tiio  old  word  signifying  the  power  of  the  palt  rfainilias,  and 
juilrutas  is  only  an  expression  of  Inter  Latin. 
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is  illustrated  by  its  being  possible  for  a member  of  the  legal  family 
Emandpa-  to  quit  it  and  become  an  entire  stranger  to  it,  and  for 
tvm.  an  entire  stranger  to  be  admitted  to  it,  and  be  as 

completely  a member  as  if  he  were  a son  of  the  paterfamilias. 
Tlie  mode  by  which  the  change  in  either  case  was  accomplished 
was  by  a Bctitious  sale.  Every  Roman  citizen  could  sell  himself 
to  another  by  the  peculiar  form  of  sale  called  mancipatio  ; and  as 
the  father  possessed  over  the  son  the  rights  which  a person  sui 
juris  possessed  over  himself,  he  sold  the  filiusfamilias  to  a nomi- 
nal purchaser,  who  was  supposed  to  buy  the  son.  It  was  declared 
by  the  law  of  the  Twelve  Tables,  that  a son  thrice  sold  by  his 
father  should  be  free  from  his  power,  and  the  ceremony  was  therefore 
repeated  three  times,  and  the  son  was  then  emancipatua,  or  sold 
out  of  the  family.  When  a stranger,  being  himself  alieni  juris, 
wished  or  was  compelled  to  enter  a family,  the  process  was  etfected 
by  adoption.  Here,  again,  then,  was  another  sale,  the  pater- 
familias of  the  family  he  quitted  being  the  seller,  and  the  pater- 
familias of  that  he  entered  being  the  purchaser.  If  the  stranger 
was  sui  juris,  he  entered  his  new  family  by  arrogation,  which  in 
ancient  times  could  only  be  effected  by  a vote  in  the  comitia 
curiata,  it  being  considered  a matter  of  public  policy  to  keep  a 
watch  over  such  a proceeding,  lest  the  last  of  his  gens  should 
arrogate  himself,  and  its  sacra  be  lost.  Much  simpler  modes  for 
effecting  arrogation,  as  well  as  for  effecting  emancipation  and 
adoption,  were  employed  in  later  times ; and  one  of  the  most 
important  changes  in  law  introduced  by  Justinian  was  that  by 
which  he  altered  the  character  of  adoption,  and  decreed  that,  unless 
the  adopter  was  an  ascendant,  the  person  adopted  should  not  pass 
out  of  his  natural  family. 

43.  A person  might  be  sui  juris,  and  be  in  possession  of  every 
Tutors  and  right,  and  yet  be  unable,  through  some  imperfection, 
curators.  ^ cxercise  the  rights  he  posscased.  A cliild,  for  in- 
stance, was  not  only  not  able  to  conduct  his  affairs  with  discretion, 
but  he  was  unable  to  understand,  perhaps  to  speak,  the  forms 
necessary  to  be  expressly  pronounced  in  almost  every  legal  trans- 
action. A tutor  was  therefore  appointed,  who,  until  the  child 
attained  the  age  of  puberty,  supplied  this  defect  of  his  ward,  or, 
as  he  was  called,  his  pupil.  And  this  is  the  Roman  notion  of  a 
tutor : he  was  a person  who  supplied  something  that  was  wanting, 
who  filled  up  the  measure  of  his  pupil’s  persona.*  He  of  coui-so 

* Vertona  bad  in  Roman  law  a double  signification.  It  meant  a iiorson 
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took  caro  of  the  person  and  property  of  the  child  ; but  this  was 
only  an  accessory  of  his  position ; his  primary  office  was  to  supply 
by  his  auctoi'itas *  * what  the  pupil  fell  short  of.  So,  too,  in  the 
old  law,  unmarried  women,  of  whatever  age,  remained  in  the 
tutelage  of  their  relations.  Further,  a person  might  be  suijv/ris, 
and  be  of  an  age  to  exercise  his  rights,  and  yet  it  might  be  neces- 
sary to  insure  that  he  did  not  hurt  himself  and  his  family  by  the 
mode  in  which  he  exercised  them.  In  such  cases,  a curator  was 
appointed,  whose  duty  it  was  to  look  after  his  property.  This 
curator  had  a perfectly  different  office  from  a tutor ; in  technical 
language,  the  tutor  was  said  to  be  appointed  to  the  person,  the 
curator  to  the  property.  The  curator  was  only  appointed  as  a 
check  to  prevent  pecuniary  loss.  Curators  were  also  appointed  to 
watch  over  the  interests  of  insane  persons,  and  of  persons  noto- 
riously prodigal,  as  well  as  of  those  who  had  attained  the  age  of 
puberty,  but  were  under  the  age  of  twenty-five. 

44.  While  the  head  of  a family  lived,  all  those  who  were  in 
his  power  were  connected  together  by  the  tie  of 
subjection  to  the  power  of  the  same  person.  The 

tie  was  called  agnatio,  and  the  persons  so  mutually  connected 
were  agnati  to  each  other.  When  the  paterfamilids  died,  the  tie 
of  agnatio  still  subsisted.  Each  of  those  who,  by  his  death,  be- 
came mi  juris,  became  the  head  of  a new  family  ; but  still  they 
and  their  descendants  were  agnati  to  each  other  so  long  as  they  did 
not  by  emancipation  or  by  adoption,  or,  in  the  case  of  women,  by 
marriage,  leave  their  original  family.  All  those,  in  short,  who 
would  have  been  agnati  to  each  other  if  the  life  of  the  original 
paterfamilias  had  been  prolonged,  were  agnati  at  any  distance 
of  time,  however  great,  after  his  death.  A number  of  distinct 
families  might  thus,  when  looked  on  as  connected  by  agnatio, 
be  spoken  of  as  one  family ; for  they  were  all  portions  of  the 
family  of  a deceased  paterfamilias. 

45.  Beyond  the  circle  of  the  agnati,  the  ancient  patrician  had 
that  of  the  gens.  They  were  nearer  to  him  than  those  who  were 
only  related  to  him  by  blood.  If  a patrician  died  intestate,  in 


in  the  sense  used  above  in  sec.  87.  It  also  meant  oil  or  some  of  the  capacities 
attaching  to  a person.  The  persona  (taken  generally)  of  a person  was  thus 
the  sum  total  of  aU  his  legal  capacities,  and  the  same  person  as  a husband  or 
father  had  the  persona  mariti  or  patris. 

* The  derivation  of  auctoritas  should  never  be  lost  sight  of.  When  one 
person  increased,  augchat,  what  another  had,  so  as  to  lill  up  a deficiency, 
this  increasing  or  filling  up  was  called  auctoritas. 
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default  of  a(/nati,  his  gentiles,  the  men  of  his  gens,  were  his  heirs. 

He  was  placed  in  the  niid.st  of  two  artificial  circles, 
shuttiiiff  out  the  natural  circle  of  blood  relations;  while 
the  plebeian,  unless  ho  happened  to  belong  to  one  of  the  few  ple- 
beian gentes,  and,  when  the  system  of  gentes  had  faded  away,  the 
patrician  also,  acknowledged  the  ties  of  blood  as  next  to  that  of 
agnutio.  All  those  who  were  connected  together  by 
Co^nait.  blood  were  cognati.  It  was  the  tendency 

of  the  later  Roman  legislation  to  give  greater  and  greater  weight 
to  the  ties  of  blood,  and  to  substitute  a natural,  for  an  artificial, 
system  of  family  relationship.  Lastly,  the  cognati  of 
Afirun.  parties  to  a marriage  were  said  to  be 

ajffines  to  the  other  party. 

46.  We  have  spoken  as  if  the  wife  had  been  always  in  the 
Position  of  ffianus,  or  power,  of  her  husband.  And  this  wiis  so, 
iht  wife.  probably,  in  the  strict  theory  of  the  Roman  family, 
and  in  the  practice  of  early  times.  The  tie  of  marriage  was 
formed  among  the  patricians  by  the  ceremony  of  confarreatio,  in 
which  none  could  partake  except  those  who  had  the  privileges  of 
thejws  sacrum ; and  apparently  the  mere  fact  of  going  through 
the  ceremony  placed  a wife  in  the  manus  of  her  husband.  The 
plebeians  had  no  corresponding  ceremony ; and  in  order  that,  when 
two  {persons  came  together  in  marriage,  the  wife  should  be  in  the 
power  of  the  husband,  she  was  sold  to  the  husband  by  the  father, 
a process  which  was  termed  coemptio,  or  if  she  remained  with  her 
husband  a year,  then  the  power  over  her  was  acquired  by  usiw, 
that  is,  by  the  uninterrupted  lapse  of  time.  If,  however,  she 
absented  herself  for  three  consecutive  nights  in  the  year,  this 
prevented  her  falling  into  the  hu.sband’s  power.  Perhaps,  at  all 
times,  at  least  in  plebeian  families,  a woman  could  so  marry  as 
not  to  fall  into  the  manus  of  her  husband ; and  in  later  times 
such  marriages  formed  the  rule.  It  made  no  difference  in  other 
relations  of  the  family  whether  the  wife  was  in  the  power  of  the 
husband  or  not.  Supposing  she  and  her  husband  had  the  con- 
nuhium,  that  is,  were  capable  of  intermaiTying,  all  the  usual 
incidents  of  a marriage,  such  as  the  patria  potestas,  attached  to 
the  connection.  If  a man  and  a woman  entered  into  a i^ermanent 
connection  without  marriage  (concubinatus),  their 
Concubinage.  -^yere  naluralcs  I'iheri,  and  were  so  far 

favoured  by  the  later  law  as  to  bi;  capable  of  being  placed  in  the 
position  of  children  sprung  from  a legal  marriage,  by  the  process 
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of  legitimatio.  After  the  time  of  Con.stantine  they  might  be 
made  legitimate  by  the  subse(juent  marriage  of  their  parents.  In 
all  unions  of  the  sexes,  other  than  a legal  marriage,  the  children 
followed  the  condition  of  their  mother:  being  free,  that  is,  if  she 
was  free,  and  slaves  if  she  was  a slave.  The  union  of  slaves  was 
called  conlithernium ; but  however  solemnly  entered  into,  and 
however  faithfully  its  natural  tie  acknowledged,  it  was  never  in 
the  eye  of  the  law  regarded  as  anything  better  than  promiscuous 
intercoui'so. 

47.  It  was  possible  that  any  one  who  possessed  a complete 
status  should  undergo  a change  of  stains,  and  this  DeminuHo 
change  might  happen  in  any  one  of  the  three  com- 

ponent  parts  of  the  status.  The  capability  of  exercising  all  those 
rights  implied  in  a perfect  status  was  frequently  spoken  of  as  a 
man’s  caput,  and  the  change  in  each  of  these  component  parts  was 
said  to  be  a deminutio  capitis,  a lessening  or  impairing  of  the 
caput.  First,  a man  might  lose  his  freedom  ; he  might  be  taken 
prisoner  by  an  enemy,  or  undergo  a very  severe  criminal  sentence. 
The  loss  of  this  element  of  the  status,  called  capitis  deminutio 
maxima,  involved  the  loss  of  the  remaining  two,  the  person  who 
ceased  to  be  free  ceasing  also  to  have  the  rights  of  citizenship  or 
family  rights.  Secondly,  he  might  lose  his  rights  of  citizenship, 
and  this  loss,  called  capitis  deminutio  media,  involved  the  loss 
of  family  rights,  but  still  left  him  free.  Thirdly,  by  what  was 
called  capitis  deminutio  minima,  he  might  lose  his  position  in 
his  family  by  emancipation  or  arrogation.  In  early  times  there 
were  rights,  principally  those  forming  part  of  the  jus  sacrum, 
which  a person  who  passed  out  of  his  family  really  lost ; but  in 
later  times,  as  in  every  case  the  person  who  underwent  this  capitis 
deminutio  either  entered  another  family,  or  became  the  head 
of  his  own  family,  his  status  was  really  not  made  at  all  less 
perfect  by  the  change.  Of  course  this  capitis  deminutio  involved 
the  loss  of  neither  of  the  two  other  component  parts  of  the 
status. 

48.  When  a person  was  possessed  of  a perfect  status,  he  was 
considered  to  enjoy  a high  dignity  and  reputation  in 

,the  eyes  of  othera.  This  reputation  {existimatio)  the 
Romans  considered  as  one  of  the  chief  possessions  of  a person. 
It  was  even  to  a certain  extent  regulated  by  law.  If  a pei*son 
ceiised  to  be  fi  ee,  his  existimalio  w.is  gone.  Certain  ofi’ences  were 
treated  by  law  as  impairing  it.  If  the  oHence  was  so  grave  its  to 
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impair  the  existiviatio  very  seriously,  its  rliminiition  was  said  to 
amount  to  infamia.  For  example,  a partner,  or  a mandatary, 
condemned  in  an  action  'pro  socio  or  mandato,  was  stamped  with 
infamy.  The  consequences  of  infamy  were,  that  the  guilty  per- 
son could  not  vote,  could  not  receive  public  honours,  and  could 
not  bring  a public  prasccution.  If  the  offence  was  rather  less 
grave,  the  consequence  was  turpitudo ; and  if  the  person  was  in 
some  inferior  position,  as,  for  instance,  an  actor,  he  was  said  to  be 
marked  with  a levis  nota,  a slight  brand  of  disgrace. 

49.  It  only  remains  to  be  observed  that,  although  persons 
Endofihtt  were  the  mere  creations  of  law,  as  corporations, 

existence  of  ceased  to  exist  when  the  law  in  any  way  put  an  end 
persons.  ^ their  existence,  as  by  the  dissolution  of  the  corpo- 
ration, yet  the  person  of  individuals,  that  is,  their  legal,  as  opposed 
to  their  natural  being,  did  not  become  extinct  by  their  death.  At 
the  moment  of  death  it  was  shifted  to  those  who  represented  them. 
The  son  was  clothed  with  the  person  of  the  father,  the  heir  with 
that  of  the  testator.  What  we  mean  by  saying  that  the  deceased 
is  represented,  that  is,  again  made  present  and  brought  before  us, 
the  Roman  jurists  expressed  by  saying  that  his  pei-son  had  been 
shifted  to  those  who  succeeded  in  his  place. 


n,  THINGS. 

50.  The  word  thing  {res)  has,  in  Roman  law,  a sense  as  arti- 
Use  of  the  filial  and  as  wide  as  the  word  person.  • As  person  com- 
ujord  res.  prehends  every  legal  being  that  has  rights  and  is  sub- 
ject to  them,  so  thing  comprehends  all  that  can  be  considered  as 
the  object  * of  a right.  The  object  of  a right  may  be  incorporeal, 
or  the  pure  creation  of  law,  and  need  not  be  limited  to  things  cor- 
poreal and  visible.  The  law  can  separate  the  right  to  possess  a 
field  and  the  right  to  walk  in  it,  and  the  object  of  each  right  is 
called  indifferently  a thing.  When  we  attempt  to  classify  these 
objects  of  rights,  we  are  unable  to  select  any  one  principle  of 
division  according  to  which  we  may  distribute  them.  The  aspects 
in  which  we  may  view  them  are  too  various  to  admit  of  a simple 
arrangement ; we  may,  however,  make  a division  approximately 
accurate  by  considering,  first,  those  heads  of  things  which  we 
arrive  at  by  examining  the  nature  of  the  things  themselves ; and 
secondly,  those  which  we  arrive  at  by  inquiring  into  the  interest 
which  persons  have  in  tboni. 

* Tliis  word  is  hero  usod  in  the  sense  of  the  German  writers  and  corre- 
sponds with  Austin’s  ‘subject*. 
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61.  I’irsf.,  then,  thin<^  may  be  corporeal  or  incorporeal ; or, 
as  the  jiirLsts  c.xpreased  it,  tangi posswnt  or  langi  non 
poHHunt.  We  see  a house  or  a field;  we  do  not  see 
a right  to  inhabit  the  one  or  reap  the  fruits  of  the  C^rporfoland 
other.  The  physical  tangible  object  of  sense  is  a 
corporeal  thing ; the  intangible  abstraction  of  the  mind  is  an  in- 
corporeal thing.  Incorporeal  things  always  consist  in  a right; 
if  we  see  a stream  flowing,  or  a path  "winding  through  a field,  the 
mind  sees,  as  something  distinct  from  the  object  of  sense,  the 
power  of  using  the  water  or  of  following  the  path.  This  power 
is,  in  the  language  of  the  law,  an  incorporeal  thing ; and  a person 
may  have  a right  to  possess  it  just  as  he  may  have  a right  to  pos- 
sess a house  or  field.  Strictly  speaking,  the  right  to  own  a field, 
and  not  the  field  itself,  is  what  the  law  takes  cognisance  of,  and 
this  is  as  much  incorporeal  as  the  right  to  walk  over  it.  But 
Roman  law  has  adopted  or  introduced  the  popular  way  of  speaking, 
according  to  which  we  say, ' I have  a field  ’ ; ‘ I have  a right  of  way 
over  a field  ’. 

52.  We  may  again  speak  of  corporeal  things  as  moveable  and 
immoveable  (res  mobiles,  se  moventes,  and  res  soli,  res  . 

^ , , * Iningsmavf' 

immobiles),  a distinction  so  obvious  that  it  needs  no  and  im- 
other  remark  than  that  some  moveable  things  are  so 
incorporated  with  immoveables,  or  so  constantly  associated  with 
their  use,  that  the  law  treats  them  as  immoveables,  as  for  instance 
a house,  each  brick  of  which  is  a moveable,  is  itself  an  immove- 
able, because  attached  to  the  soil. 

53.  Things  are  also  either  divisible  or  indivisible.  We  cannot 
divide  a slave  or  a horse  so  that  the  several  parts  xhituisdim- 
have  the  same  value  which  they  had  when  they  were  tH>u  'and  in- 
parts  of  a whole ; but  if  we  divide  a field  into  four,  we 

have  four  small  fields. 

54.  They  are  also  principal  or  accessory ; that  is,  they  are 
the  direct  object  of  rights,  or  are  only  so  as  forming  xhings}>rin- 
a portion  of,  or  being  intimately  connected  with,  dpaiandae- 
something  that  is;  thus  a tree  is  a principal  thing, 

its  fruit  an  accessory. 

55.  Another  distinction  relating  to  things  familiar  to  the 
Roman  jurists  was  that  between  the  genus  and  the  omns  and 
species.  By  the  genus  was  meant  a whole  class  of 

objects,  such  as  horses,  or  the  general  name  for  an  object,  such 
as  wine,  oil,  wheat.  Species  was  the  particular  member  of  the 
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class,  or  particular  [xirtion  of  the  object  comprehended  under  the 
ijenus,  as  this  horse,  or  the  wine  in  this  Ixjttle.  If  a purchaser 
bouglit  a horse,  or  a certain  quantity  of  oil,  the  thing  bought  was 
said  to  be  determined  genere ; if  he  bought  a particular  horse  or 
the  oil  in  a certain  vase,  the  thing  bought  was  said  to  be  deter- 
mined specie.  All  things  which  are  included  under  a general 
name,  such  as  oil  or  wheat,  are  commonly  divided  by  being 
weighed,  numbered,  or  measured,  and  were  therefore  spoken  of  by 
the  jurists  as  being  those  things  qua:  pondere,  numero,  mensa- 
rave  constant. 

56.  We  may,  lastly,  regard  things  as  particular,  or  as  collected 
under  some  head,  when  the  whole  collection  is  a thing 
in  law.  Thus  a sheep  is  a particular  thing  {res 

a flock,  composed  ex  distantihus  uni 
nomini  subjectis,  is  a collection  of  things,  or,  as  the 
jurists  expressed  it,  is  a rerum  universitas  (or  simply  universitas). 
As  also,  of  course,  are  such  comprehensive  things  as  an  inheritance, 
a marriage  portion,  the  peculium  of  a slave. 

57.  In  proceeding  to  the  second  division  of  things  according 
to  the  persons  who  have  rights  over  them,  and  to  the  extent  of 
those  rights,  we  must  first  notice  the  distinction  in  things  cause<l 

by  certain  things  having  a sacred  character  (res  divini 
juris).  These  were  res  sacroe,  consecrated  to  the 
superior  gods ; or  res  religiosa;,  such  as  tombs  or  burial-grounds, 
consecrated  to  the  infernal  gods  ; or,  lastly,  res  sanctee  (hallowe<l), 
things  human,  but  having  a sort  of  sacredness  attaching  to  them, 
such  as  the  walls  and  gates  of  cities. 

58.  The  State,  again,  impressed  on  some  things  a peculiar- 
character.  All  things  which  were  held  by  peregrini  and  not  by 
citizens  were  peregrina.  The  soil  which  was  included  in  the  terri- 

tories  of  the  early  State,  the  ager  Romanus,  was  dis- 
Rumanus.  tinguishcd  from  all  other-land  by  being  alone  capable 
of  being  the  subject  of  sale  by  mancipation  and  being  alone 
held  by  the  special  tenure  of  the  jits  Quiritium.*  In  later  times 
a greater  portion  of  the  soil  of  Italy  was  placed  on  the  same 
footing  with  the  soil  of  the  ager  Romanus,  and  solum  Italicum 
came  to  be  the  name  of  all  soil  wherever  situated  to  which  the 
privileges  of  the  old  ager  Romanus  were  accorded,  as  opposed  to 
solum provinciale,  which  always  remained,  at  least  in  theory,  the 
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property  of  the  St«te,  and  of  which  a perfect  ownership  conld  not 
he  ac<|uircd.*  This  difrcrence  in  the  tenure  of  the  soil,  which  had 
in  reality  disappeared  by  the  time  of  Diocletian,  was  formally 
abolished  by  Justinian. 

59.  In  the  older  law  there  also  prevailed  a distinction, 
abolished  by  Justinian,  between  res  mancipi  ami  res  ^ 
necmancipi.  We  know  from  a fragment  of  Ulpian.f  mannpi. 
what  things  were  res  mancipi.  They  were  pradia  in  Italico  solo, 
whether  in  the  country  or  the  city,  servitudes  (a  term  to  be 
explained  presently)  over  these  proedia,  when  in  the  country, 
slaves  and  four-footed  animals,  as  oxen  and  horses,  tamed  for  the 
service  of  man.  All  other  things  were  nec  mancipi.  We  also 
know  that  property  in  res  mancipi  could  only  be  transferred  by 
in  jure  cessio  (see  sea  73),  and  by  mancipatio,  that  is,  by  a form 
of  sale,  in  which  the  purcha.ser  took  hold  with  his  hand  of  the 
thing  purchased,  and,  claiming  it  to  be  his,  struck  the  scal&s  with 
a piece  of  copiKsr,  which  he  then  tendered  to  the  seller.^  Tlie  list  of 
res  mancipi  is  evidently  a list  of  the  posse.ssions  of  an  early  agri- 
cultural community,  and  there  can  be  scarcely  any  doubt  that  the 
form  of  sale  required  to  transfer  the  property  in  them  was  the 
ordinary  form  of  sale  in  such  a community.  At  some  period,  and 
in  some  manner  of  which  we  have  no  knowledge,  these  possessions 
of  an  early  agricultural  community  were  contrasted  with  other 
forms  of  wealth,  and  the  mode  of  transfer  customary  in  the  one 
case  was  found  not  to  be  customary  in  the  other.  The  law,  sanc- 
tioning and  embodying  the  custom,  made  the  form  of  mancipatio 
neces.sary  to  pass  res  mancipi,  and  declared  it  not  to  be  necessary 
to  pass  other  things.  Manus,  as  signifying  power, § is,  probably, 
the  root  of  the  phrases  mancipi  and  mancipatio.  Thus  res 
mancipi  meant  originally  things  in  the  hand,  or  taken  by  the 
hand,  of  the  owner,  and  the  taking  by  the  hand  in  the  form  of 
transfer  was  symbolic  of  the  purchaser  holding  or  acquiring  the 
thing  in  the  way  in  which  the  seller  had  held  or  acquired  it. 

60.  If  we  look  at  things  according  to  the  persons  by  whom 
they  are  owned,  we  have  a division  into  res  co-tnmuncs,  as  the  sea 

* Ulv.  Jteg.  xix.  1 ; Cicebo,  Pro  Flacco,  82;  Gaius,  ii.  27. 

+ Ulp.  Re.g.  xix.  1. 

J The  form  of  mancipatio  will  be  more  fuUy  noticed  in  sec.  81. 

§ How  manus  signifies  power  is  a further  question  ; it  may  be  that  the 
hand  is  merely  a metaphor,  as  we  say  ‘ in  the  hands  ’ for  ‘ in  the  power  ’ of  a 
person ; or  it  may  mean  the  hand  of  a conqueror  or  plunderer,  and  thug 
originally  things  manu  capta  would  be  the  booty  of  plunderers. 
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and  tlie  air,  wliich  cannot  bo  appropriated  by  any  particular  indi- 
commune*. 5 public<j(!i,  tliiiij^s  which  belong  to  the 
Rsspuhlka.  State,  as  the  State  land  {ager  publicum),  navigable 
rivers,  roads,  &c. ; res  universitatis,  things  which  belong  to 
aggregate  bodies,  as  to  corporations;  and  res 
JUs  privaia.  which  belong  to  individuals ; and  these  were 

said  to  be  m nostro  patrimonio^  i.e.  we  could,  in  one  way  or 
In  nostro  another,  have  a property  in  them:  whereas  things 
patrimonio.  common,  or  public,  or  dedicated  to  the  gods,  were 
extra  patrimonium,  i.e.  could  not  become  the  subject  of  private 
property.  Lastly,  there  were  res  nulluts,  things  of 
which  no  one  has  acquired  the  ownership,  as  wdld 
animals,  or  unoccupied  islands  in  the  sea. 

61.  Having  thus  given  a sketch  of  the  position  of  persons  in 
Roman  law,  as  also  of  the  divisions  of  things,  we  now 
proceed  to  speak  of  that  connection  between  pci*sons 
and  things  with  what  are  termed  rights  express.  The  necessities 
of  his  physical  position  oblige  man  to  exert  his  power  over  the 
world  of  things.  At  first  property  is  held  by  the 
tribe  or  community,  then  by  the  family,  and  lastl^’^  by 
the  individual ; and  when  society  has  reached  this  last  stage,  which 
it  had  reached  in  the  earliest  known  times  of  Roman  law,*  his 
special  interests  prompt  each  man  to  claim,  as  against  his  fellows^ 
an  exclusive  interest  in  particular  things.  Sometimes  such  a 
claim  sanctioned  by  law  is  urged  directlj' : the  owner,  as  he  is  said 
to  be,  of  the  thing  publishes  this  claim  against  all  other  men,  and 
asserts  an  indisputable  title  himself  to  enjoy  all  the  advantages 
which  the  possession  of  the  thing  can  confer.  Sometimes  the 
claim  is  more  indirect ; the  claimant  insists  that  there  are  one  or 
more  particular  individuals  who  ought  to  put  him  in  possession  of 
something  he  wishes  to  obtain,  or  do  something  for  him,  or  fulfil 
some  promise,  or  repair  some  damage  they  have  made  or  caused. 
Such  a claim  is  primarily  urged  against  particular  persons,  and 
not  against  the  world  at  large.  On  this  distinction  between  claims 
to  things  advanced  against  all  men,  and  those  advanced  primarily 
against  particular  men,  is  based  the  division  of  rights  into  real 
and  personal  expressed  by  writers  of  the  middle  ages,f  on  the 


How  divided. 


* We  have,  however,  such  expressions  as  sui  heredes  appUed  to  children 
who,  after  the  death  of  the  paterfamilias,  took  the  inheritance  as  something 
belonging  to  themselves,  and  this  is  obviously  a survival  from  the  times  when 
the  family  rather  than  the  individual  was  regarded  as  the  owner  of  property. 
tThe  termjiw  in  r§  appears  in  the  summary  of  law  bearing  the  name  of 
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analogy  of  tenns  found  in  tho  writings  of  the  Roman  jurists,  by 
the  phrases  jwra  in  re  and  jura  ml  rem.  A real  right,  a jus  in  re, 
or,  to  use  the  equivalent  phrase  preferred  by  some  later  commen- 
tators, jus  in  rem,*  is  a right  to  have  a thing  to  the  exclusion  of 
all  other  men.  A pei-sonal  right,  jus  ad  rem,  or,  to  use  a much 
more  correct  expression,  jus  in  personam,  is  a right  in  which 
there  is  a person  who  is  the  subject  of  the  right,  as  well  as  a 
thing  as  its  object,  a right  which  gives  its  possessor  a power  to 
oblige  another  pei-son  to  give  or  procure,  or  do  or  not  do  ^me- 
thiiig.  It  is  true  that  in  a real  right  the  notion  of  persons  is 
involveil,  for  no  one  could  claim  a thing  if  there  were  no  other 
persons  against  whom  to  claim  it ; and  that  in  a personal  right  is 
involved  the  notion  of  a thing,  for  the  object  of  the  right  is  a 
thing  which  the  possessor  wishes  to  have  given,  procured,  done,  or 
not  done.  ’But  the  leading  principle  of  the  distinction  is  simple 
and  intelh'gible ; and  though  it  has  not  been  fonnally  adopted  in 
the  system  of  the  Institutes  or  of  the  leading  jurists,  yet  the 
cla.ssifications  of  the  ditl'erent  relations  of  persons  and  things 
which  they  actually  employed  are  so  capable  of  being  assimilate<l 
to  that  which  this  distinction  suggests  that  we  need  not  hesitate 
to  adopt  it 


III.  RIGHTS  OVER  THINGS. 

62.  Tlie  most  complete  right  over  a thing  Is  of  course  that 
po.sse.ssed  by  the  ab.solute  owner  of  the  thing,  the  , . . 

^ • 1 1-1  ” 1 Dumintiini. 

pel-son  wno  has  power  to  dis|K»se  of  it  as  he  likes,  and 
who  hoMs  it  by  a title  recognised  as  valid  by  law.  This  owner- 
ship was  in  Roman  law  expressed  by  the  word  dominium,  some- 
times by  proprietas.  The  dominus  was  entitled  to  use  the  thing 
(usus),  to  enjoy  all  its  products  (fracUus),  and  to  consume  the 
thing  entii-cly  if  it  was  capable  of  consumption  (ahustes).  lie 
could  also  dispose  of  or  alienate  it  at  will.  In  the  ancient  system 
of  private  law,  the  owner  was  .said  to  be  owner  ea;  jure  Quiritium. 


the  BrachylogUB,  which  belongs  to  the  twelfth  century ; both  phrases  occur 
in  the  pontifical  constitutions  of  the  thirteenth  century.  (See  Lib.  Sextus 
Vecret.  iii.  7,  8,  in  quibusjtis  non  esset  quirsitum  in  re.,  licet  ad  rem.) 

* The  objection  to  using  the  term  jus  in  re  is  that  the  expression  occurs 
in  the  classical  jurists  as  meaning  an  interest  in  a thing  short  of  ownership, 
as  the  interest  of  a mortgagee  in  the  thing  pledged,  and  on  this  ground  the 
term  jus  in  rem,  which  in  this  sense  is  not  found  in  the  classical  jurists,  but 
is  supported  by  the  analogy  of  the  famiUar  term  actio  in  rem,  seems  pre- 
ferable. 
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Nor  did  the  old  law  recognise  any  dominium  other  than  that 
which  was  enjoyed  ex  jure  Quiritium.  But  the  praetors  found 
occasions  when  tliey  wished  to  give  all  the  advantages  of  owner- 
ship but  were  prevented  by  the  civil  law  from  giving  the  legal 
dominium.  Another  kind  of  dominium  came  therefore  to  be 
spoken  of ; and  the  term  in  bonis  habere  was  used  to  express  an 
ownership  which  was  practically  absolute  because  it  was  protected 
by  the  praetor’s  authority,  but  which  was  not  technically  the  sjime 
as  ownership  ex  jure  Quiritium.  Commentators  have  called  this 
ownership  the  dominium  bonitarium,  a term  not,  however,  used 
by  the  jurists.  The  distinction  between  the  dominium  boni- 
tarium and  that  ex  jure  Quiritium  entirely  disappeared  under 
Justinian. 

63.  To  the  notion  of  dominium  was  opposed  that  of  possessio. 

A person  might  be  owner  of  a thing  and  yet  not  jtos- 

ossaaia.  possess  it  without  being  the  owner.  Pos- 

se.ssion  implied  actual  physical  occupation,  or  detention,  to  use  the 
technical  term,  of  the  thing;  but  it  also  implied  something  more 
in  the  sense  in  which  it  was  used  by  the  Roman  lawyers.  It 
implied  not  only  a fact,  but  an  intention ; not  only  the  fact  of 
the  thing  being  under  the  control  of  the  possessor,  but  also  the 
intention  on  the  part  of  the  possessor  to  hold  it  so  as  to  reap 
exactly  the  same  benetit  from  it  as  the  real  owner  would,  and  to 
exercise  the  same  rights  over  it,  even  though  he  might  be  well 
aware  that  he  was  not  the  real  owner,  and  had  no  claim  to  be  so. 
The  posseasor  was  entitled  to  have  his  posse.ssion  protected  against 
every  one  but  the  true  owner,  and  length  of  po.ssession  would, 
under  certain  conditions  fixed  by  law,  make  the  possessor  really 
become  the  owner  of  the  thing  possessed. 

64.  As  the  rights  over  a thing  may  be  very  numerous,  it  is 
perfectly  possible  to  separate  them,  and  to  give  some  to  one 
person  and  some  to  another.  VVe  can,  for  instance,  separate  the 
right  of  walking  in  a field  from  the  right  of  digging  under  the 
surface,  and  give  the  right  of  doing  the  one  to  this  person  and  of 
doing  the  other  to  that.  In  this  way  each  right  that  is  separated 
otf  may  be  considered  as  a fragment  of  the  whole  dominium 
ciipable  of  being  given  away  from  the  proprietor.  The.se  frag- 
mentary rights,  these  portions  of  the  whole  right  comprised  in  the 


ScrvHuUs. 


absolute  ownership,  were  termed  servitutes,  because 
the  thing  was  under  a kiml  of  slavery  for  the  benefit 


of  the  person  entitled  to  exercise  over  it  this  separate  right.  In 
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some  servitudes,  the  rif^ht  over  the  thinjj  subject  to  the  servitude, 
res  serv-iens,  was  attached  to  the  ownership  of  another  thin;'  (res 
dominans) : the  servitudes  were  then  sjioken  of  a.s  servitutes 
rerum  or  preediorum,  and  a distinction  was  made  in  tliese  servi- 
tudes according  as  the  light  given  by  them  referred  to  the  soil 
itself,  as  the  right  to  go  or  to  drive  over  it,  when  the  servitudes 
were  said  to  be  rusticorum  privdiorum,  or  to  the  .soil  as  support- 
ing some  superstructure,  as  a house,  when  the  servitudes  were  said 
to  be  urbanorwm  pnediorum.  In  other  servitudes,  the  right  was 
given  to  particular  jxirsons ; and  the  servitudes  were  then  termed 
servitutes  personarum.  The  most  important  of  these  latter  .servi- 
tudes were  umsfriu-tus  and  twu«.  Ususfructus  was  the  right  to 
enjoy  a thing  belonging  to  another  person  so  as  to  reap  all  the 
pnaluce  derivable  from  it,  a.s,  for  instance,  all  the  fruits  of  the 
soil ; ustis  was  the  right  to  ase  and  enjoy  a thing  belonging  to 
another  |)ei-son,  only  without  reaping  any,  or  oidy  a small  {wrtion, 
of  its  produce.  Only  immoveable  property  was  subject  to  the 
servitutes  pnediorum;  both  moveable  and  immoveable  to  the 
servitutes  personarum. 

65.  There  were  two  other  rights  over  things  which  had  .some- 
thing of  the  nature  of  servitudes,  but  which  received  ^ ^ 

a particular  name.  These  were  emphyteusis  and  amlsujirr- 
superficies.  The  former  was  an  alienation  of  all  rights 
except  that  of  the  bare  ownership  for  a long  term,  in  considera- 
tion of  the  proprietor  receiving  a yearly  rent  (pensio);  the  latter 
was  the  alienation  l>y  the  owner  of  the  surface  of  the  soil  of  all 
rights  necessary  for  building  on  the  surface,  a yearly  rent  being 
generally  reserved 

66.  Lastly,  there  was  the  right  given  over  a thing  by  pledge 
or  mortgage,  piynus,  hypotheca ; the  former  term 
being  used  to  express  the  case  of  the  thing,  over  which 
the  right  was  given,  being  placed  in  the  posse.ssion  of  the 
creilitor,  the  latter  to  express  the  ca.se  of  it  being  left  in  the 
pas.session  of  the  debtor.  The  right  was  given  to  secure  a creditor 
the  payment  of  his  debt;  and  he  ultimately  had  jxjwer  to  sell 
the  thing,  and  to  satisfy  his  claim  out  of  the  proceeds,  or,  if  he 
could  find  no  purchaser,  to  have  him.self  made  owner  of  the 
thing. 

67.  VV'e  may  now  proeeeil  to  spi'ak  of  the  mode  in  which  rights 
over  things  are  aeiiuired.  We  find  at  the  outset  an  obvioas 
dill'erence  between  aeiiuiring  rights  over  a particulai'  thing  and 
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acquiring  rights  over  the  entirety  of  a number  of  things  comprised 
. ....  , in  such  a term  as  an  inheritance,  which  includes  the 

jtcqutsUtan  of  * 

rights  over  entirety  of  the  rights  belonging  to  a deceased  person, 

both  over  things  and  against  persons.  We  may  thus 
divide  the  subject  of  the  acqui.sition  of  rights  into  two  parts : the 
first  comprising  the  modes  in  which  rights  are  acquired  over  par- 
ticular things ; the  second  comprising  the  modes  in  which  an 
entirety  (universitas)  of  rights,  both  over  things  and  against 
persons,  passed  from  one  person  to  another. 

68.  We  may  mention,  as  the  first  of  the  modes  of  acquiring 
particular  things,  occupation,  i.e.  the  seizing  on  a thing  which  is 
a res  niMius,  i.e.  without  an  owner : land  in  an  unoccupied 
Acquisition  of  Country  is  a res  nullius,  so  is  a wild  animal ; if  we 
rights  over  seize  On,  OT,  as  we  should  say,  occupy  the  land,  or 

catch  the  wild  animal,  we  gain  our  right  over  the 
soil  or  the  animal  by  having  been  the  first  to  seize  it. 

69.  Accession  is  the  general  term  for  the  acquisition  of  rights 

either  over  things  which  are  added  by  the  forces  of 
nature  to,  and  become  an  inseparable  part  of,  another 
thing  regarded  as  the  principal  thing,  or  over  things  which  by 
the  operation  of  man  are  united  with  other  things  so  as  to  form 
an  indivisible  product.  The  owner  of  the  principal  thing,  by 
virtue  of  his  being  owmer,  is  the  owner  also  of  the  accessory 
thing. 

70.  A contract  or  gift,  by  which  one  person  promised  to  give  a 

T adit  ■ to  another,  did  not  make  that  other  the  owner 

of  the  thing.  A further  step  was  nece.ssary.  Tlic 
thing  must  be  handed  over  to  the  person  who  was,  under  the 
terms  of  the  contract,  to  become  the  owner  of  it.  This  handing 
over  was  called  traditio  and  a perfect  traditio  implied,  first, 
that  it  was  a real  absolute  owner,  capable  of  alienating  the  thing, 
and  having  the  intention  of  pa-ssing  the  property  in  it,  who  trans- 
ferred it ; secondly,  that  he  placed  the  transferee  in  actual  posses- 
sion of  the  thing;  and  thirdly,  that  the  transferee  received  it  with 
the  intention  of  holding  it  as  owner. 

71.  The  above  are  termed  natural  modes  of  acquisition  ; but 

there  are  some  which  are  said  to  derive  their  force 
only  from  the  civil  law.  One  is  acquisition  by  gift. 
Strictly  speaking,  gift  is  not  a peculiar  mode  of  acquisition,  but 
an  acquisition  by  delivery  with  a particular  motive  for  the 
transfer.  Probably  it  was  on  account  of  the  solemnities  with 
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which  under  Justinian  had  to  be  made  that  gifts  are  treated 
in  tlie  Institutes  as  a special  inode  of  ac<|uisition.  One  special 
kind  of  gift  was  a donatio  mortis  causa,  a gift  made  in  contempla- 
tion of  death,  and  to  take  effect  in  case  of  the  death  of  the  donor 
in  the  lifetime  of  the  recipient. 

72.  The  law  also  gave  the  ownership  of  a thing  by  usucapio, 
that  is,  by  quiet  possession,  bona  fide,  and  founded  on 
some  mode  of  acquisition,  recognised  by  law,  which 
sufficed,  under  the  civil  law,  to  transfer  the  dominium,  or  legal 
ownership,  if  maintained  during  one  year  over  moveable  things, 
or  during  two  years  over  immoveable.  The  operation  of  usucapio 
was  of  great  importance  in  Roman  law ; for  by  it  the  interest  of 
a person  to  whom  a res  mancipi  was  transferred  otherwise  than 
by  mancipation  and  the  interests  of  all  persons  who  held  things 
in  bonis  (see  sec.  62)  were,  after  a short  lapse  of  time,  converted 
into  full  Quiritarian  ownership.  Prescription,  before 
the  time  of  Justinian,  was  not  a means  of  acquiring 
rights:  it  merely  gave  a means  of  repelling  actions  brought  to 
regain  rights  which  had  long  been  held  by  another  than  the 
alisolute  owner.  It  was  applicable  to  immoveables  in  the  pro- 
vinces, they  being  not  affected  by  usucapio,  which  regarded  all 
moveables,  but  only  such  immoveables  as  were  in  Italy.  Justinian 
made  considerable  alterations  in  the  law  with  respect  to  acquisi- 
tion of  ownership  by  length  of  possession.  The  same  law  was 
made  to  prevail  throughout  the  empire,  and  possession  during 
three  years  gave  the  ownership  of  moveables,  and  possession 
during  ten  years,  if  the  parties  had  inhabited  the  same  province 
during  the  time,  or  possession  during  twenty  years  if  they  had 
not,  gave  the  ownership  of  immoveables. 

73.  The  ownership  was  also  transferred  when  things  were 
surrendered  by  the  fictitious  proce.ss  of  in  jure  cessio, 
that  is,  a suit  in  which  the  defendant  gave  up  to  the 
plaintiff  all  he  claimed,  orwhen  things  wereadjudged(ad;'u.<iicatio) 
in  certain  actions,  such  as  those  for  assigning  boundaries,  and 
dividing  a family  estate,  when  the  judge  had  a power  to  assign  the 
respoctive  portions  to  the  different  parties. 

74.  The  entirety  of  rights  was  acquired  when  one  person 
succeeded  to  the  persona,  or  legal  existence,  of  ^ejuMUmof 
another,  and  thereby  succeeded  to  all  his  rights,  on  etUireiy  qf 
whether  over  things  or  against  persons.  The  cases 

in  which  this  most  naturally  occurred  were  that  of  arrogation 
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(for  when  a p<'rson  wa.s  aiTorrated,  he,  of  coui’se,  tran.sferred  all 
tliat  lie  had  to  the  person  whose  family  he  entered), 
Arrogaiim.  succcssion  to  the  inheritance  of  testators 

and  intestates. 

7.5.  Testaments  were  orijrinally  made  hy  being  proclaimed  in 
the  comitia  cxiriata,  or  by  a fictitious  sale,  in  which 
testators  transfciTcd  their  property  to  a purcha.ser 
(familial  emptor)  who  was  him.self  heir,  or  who  was,  after  their 
death,  to  distribute  it  according  to  their  wishes.  In  later  times 
a testament  was  matle  in  the  prasence  of  seven  witnesses,  who 
affixed  their  seals  to  it,  and  the  witnesses  and  the  te.stator  .sub- 
scribed the  testament.  In  order  to  make  a testament,  it  was 
nece-ssary  to  have  the  testamenti  factio,  a term  implying  such  a 
participation  in  the  law  of  private  Roman  citizens  as  to  make  a 
person  bo  considered  capable  of  making,  taking  under,  or  being 
witness  to,  a testament. 

76.  The  testator  was  obliged  to  disinherit  by  name  every 
one  who,  being  among  tho.se  in  his  own  power,  h.ad 
a natural  claim  on  his  property ; and  if  he  failed  to 
do  so,  the  whole  testament  was  set  aside.  The  great  peculiarity 
of  a Roman  testament  was  the  institution  of  the  heir,  that  is,  of 
inMiiutvm  of  the  person  who  was  to  succeed  to  the  persona  of  the 
the  heir.  testator.  Unless  there  was  such  a person,  no  other 
disposition  of  the  testament  could  take  effect,  for  there  was  no 
continuation  of  the  testator's  legal  existence.  The  heir  was,  there- 
fore, properly  appointed  at  the  beginning  of  the  testament ; in  case 
of  the  heir  accepting,  he  placed  himself  exactly  in  the  position 
of  the  testator,  received  all  his  property,  and  was  answerable  for 
all  his  debts ; in  receiving  his  property  he  was,  however,  bound 
to  give  effect  to  the  subsequent  dispositions  of  the  testament. 
Various  provisions  were  made  at  different  times  to  protect  the  heir, 
and  e-specially  he  was  secured  by  the  lex  Falcidia(a.C.  40)  in  a clear 
fourth  of  the  inheritance;  and  under  Justinian  his  position  was 
altogether  altered,  and  he  could  take  the  property  of  the  testator 
apart  from  his  own.  In  order  that  the  testament  might  not  fail 
because  the  heir  was  not  willing  to  enter  on  the  inheritance,  it  was 
customary  to  name  one  or  more  persons  to  whom  in  succession  it 
might  be  open  to  take  upon  them  the  office  of  heir  (sabstitutio). 
And  a testator  could  alw.ays  secure  an  heir  by  naming,  as  the  last 
of  the  list,  one  of  his  own  slaves,  whom  the  law  did  not  permit  to 
refuse  the  office  (heres  necessarkis).  When  some  of  the  conditions 
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necessary  to  create  jui  heir,  or  ^ivc  a legacy,  were  wanting;  in  a 
will,  still  the  expressions  of  the  tesUitor’s  wishes  were  binding  jis 
trusts  upon  the  heir  under  the  will,  or  heir  ah  in-  Fideicam- 
testato.  Such  trusts  (fideicommiasa)  were  first  made 
obligatory  by  Augustus,  who  also  first  gave  effect  to  codicils,  that 
is,  writings  purporting  to  deal  with  property  in  the  Q^didU 
manner  of  a testamentary  disposition,  but  not  executed 
with  the  solemnities  which  were  required  to  make  a tesbiment  valid 

77.  If  there  was  no  tesbiment  to  determine  the  succession  to 
tlie  particular  property,  the  law  prescribed  the  order  Successum  to 
in  which  it  was  to  devolve.  The  first  claimants  were 
the  aui  heredes,  that  is,  all  persons  in  the  power  of  the  deceased, 
and  who,  on  his  death,  bec.ame  themselves  aui  juria.  Thus,  a 
son  in  poteatate  was  a atiits  herea  of  the  deceased,  but  not  a 
grandson  until  the  son  was  dead  These  persons  were  termed 
aui  heredea  as  having  an  interest  of  their  own  in  the  family  pro- 
perty. If  there  were  no  aui  heredea,  the  next  heirs  were  the 
affuati,  i.e.  all  members  of  the  same  civil  family;  and  then,  in 
<lefault  of  ar/nati,  the  law  of  the  Twelve  Tables  gave  the  in- 
heritance to  the  members  of  the  same  gena,  an  enactment  which 
could  of  course  only  take  etiect  when  the  deceased  was  a member 
of  a gena.  What  was  the  course  of  devolution  beyond  the  agnati 
under  the  old  civil  law,  when  the  deceased  was  not  a member  of 
a gena,  we  do  not  know ; but  probably  the  blood -relations  suc- 
ceeded. In  default  of  agnati,  under  the  prajtorian  legislation,  the 
claims  of  the  natural  family  were  attended  to,  and  the  cognati,  or 
blood-relations,  succeeded  to  the  inheritance.  In  the  later  times 
of  the  Roman  law  the  claims  of  blood-relations  were  more  and 
more  favoured,  and  in  many  important  points  were  gradually  pre- 
ferred to  those  of  merely  civil  kinship. 

The  Institutes  also  notice  tliree  other  modes  of  minor  import- 
ance by  which  univeraitatea  rerum  were  acquired,  other  mottos 
(1)  Bonomm  addictio,  the  giving  over  of  the  property  ^uiSrs^UaUs 
of  a deceased  person  to  a slave  to  whom  the  deceased 
had  given  his  freedom.  (2)  Bonorum  venditio,  the  compulsory 
sale  of  the  whole  property  of  an  insolvent  to  a person  who  would 
undertake  to  pay  most  to  the  creditors.  (3)  Ex  aenatuscoTumlto 
Claudiano,  which  gave  over  a woman  with  all  her  property,  who 
had  cohabited  with  a slave,  to  the  slave’s  master. 
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IV.  BIGHTS  AGAINST  PERSONS. 

78.  A personal  right  is,  as  we  have  said  before,  a right  which 

one  person  has  against  another ; a right  to  constrain 
Rights  agaimi  other  to  give  something  to,  or  do  something  for, 

persont,  ® . 

or  make  something  good  to,  the  possessor  of  the  right 
The  person  to  whom  the  right  belonged,  and  the  person  again.st 
whom  it  existed,  were  said  in  Roman  law  to  be  bound  by  an 
obligation,  the  notion  of  an  obligation  being  that  of  a tie  between 
two  parties  of  such  a nature  as  to  confer  on  the  one  a power  of 
compelling  by  action  the  other  to  give,  do,  or  make  good  some- 
thing. The  obligation  did  not  give  any  interest  in  a thing,  to 
get  which  might  be  the  ultimate  object  of  the  proceeding,  but 
only  gave  a means  of  acquiring  it,  or,  under  the  praetorian  system, 
its  value. 

79.  The  three  words,  dare,  facere,  proeatare,  were  used  to 

embrace  all  the  possible  duties  an  obligation  could 
Dare  facm,  gj-eate.  Either  the  person  bound  by  the  obligation 

pT(KsUlTt.  ^ ^ ^ ® , 

was  obliged  dare,  i.e.  to  give  the  absolute  ownership 
or  the  possession  of  a thing ; ov  facere,  that  is,  to  do  or  not  to  do 
some  act ; or  praistare,  that  is,  to  make  good  something,  as  to 
make  good  a loss,  or  to  furnish  any  advantage  or  thing,  the  yield- 
ing of  which  could  not  be  included  in  the  limited  sense  of  the 
word  ‘ dare  ’.  Every  person  who  possessed  a personal  right  against 
another  was  termed  a creditor,  and  every  one  who  owed  the  satis- 
faction of  a claim,  or  was  the  subject  of  a personal  right,  was  a 
debitor.  The  word  creditor,  of  course,  points  to  those  transactions 
in  which  the  possessor  of  the  right  trusted  the  person  who  was 
the  subject  of  it ; but  the  application  of  the  terms  was  perfectly 
general,  and  must  not  be  confounded  with  the  English  usage  of 
the  words  creditor  and  debtor. 

80.  According  to  the  theory  of  Roman  law,  all  obligations 
Division  gf  owed  their  origin  cither  to  the  consent  of  the  parties 
obiigaiioHt.  (contractus),  or  to  injuries  (delicta)  done  by  one  per- 
son to  another,  which  gave  the  injured  party  a right  to  recom- 
pense. Contracts  did  not,  however,  include  all  cases,  when  an 
obligation  arose  from  the  mutual  consent  of  the  parties.  The 
general  name  for  such  an  obligation  was  conventio,  pactum, 
conventum.  A contract  was  properly  an  obligation  arising  by 
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mutual  consent,  and  made  in  one  of  the  forms  recognised  by  the 
civil  law  ; but  all  obligations  arising  from  mutual  consent  are 
spoken  of  as  arising  from  contracts,  because  in  the  old  law  no 
other  mode  of  expressing  mutual  consent  was  recognised,  and 
mere  agreements  were  not  binding. 

81.  The  mode  of  transferring  res  mancipi  was,  as  we  have 
said  in  sec.  59,  called  mancipatio.  Gains  (i.  119) 

thus  describes  the  form  of  transfer  of  a slave  : ‘ Man- 
cipation is  eiTected  in  the  presence  of  not  less  than  five  witnesses, 
who  must  be  Roman  citizens  of  the  age  of  puberty,  and  also  in  the 
presence  of  another  person  of  the  same  condition,  who  holds  a 
pair  of  scales,  and  hence  is  called  libripena.  The  purchaser, 
holding  in  his  hand  a piece  of  copper,  says : “ This  slave  is  mine 
ex  jure  Quiritium,  and  he  is  purchased  by  me  with  this  piece  of 
copper  and  these  scales  ” He  thep  strikes  the  scales  with  the 
piece  of  money,  and  gives  it  to  the  seller  as  a symbol  of  the  price.’ 
But  the  generic  term  for  this  mode  of  sale  was  not  mancipatio, 
but  nexum,*  for  this  form  was  used  not  only  when  a sale  was  its 
real  object,  but  when  under  the  form  of  a sale  the  parties  intended 
to  effect  a contract  of  deposit  or  pledge.  The  purcliaser  took  the 
thing  handed  over  to  him  upon  the  condition  of  restoring  it  under 
certain  specified  circumstances,  and  thus  a form  of  transfer  came 
to  be  a form  of  contract  where  part  of  the  eontract  was  still  to  be 
executed. 

82.  In  the  time  when  the  civil  law  had  assumed  its  full 
shape,  and  apart  from  the  alterations  it  received  from  contracts 
the  praetorian  system,  the  nexum  was  used  chiefly  as  ”• 
the  mode  of  transferring  res  mancipi,  as  contracts  of  deposit  and 
pledge  were  ordinarily  made,  as  it  was  termed  re.  That  is,  by 
the  mere  delivery  of  the  thing,  the  person  to  whom  it  was 
delivered,  and  who  accepted  it,  was  bound  by  an  obligation  to 
hold  it  for  the  purposes  for  which  it  had  been  delivered.  There 
were  four  heads  of  contracts  recognised  by  the  civil  law,  and  this 
of  contracts  made  re  is  the  first  noticed  in  the  In.stitutes,  although 
historically  the  recognition  of  such  contracts  was  probably  pos- 
terior to  that  of  the  more  formal  contracts  verbis  and  litteria. 
Under  contracts  re  were  classed  four  kinds  of  contract,  namely, 
the  contracts  of  mutuum  when  the  receiver  had  to  return  as  much 
of  the  same  kind  of  the  thing  he  received,  commodatum  when  he 

* Nexum  est,  q uodcumque  per  as  el  libram  geritur,  idque  necti  dicitur. — 
Festdb. 
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h.id  to  return  the  specific  thing  itself,  deponitwm  wlien  tlie  receiver 
was  bound  to  keep  safe  a thing  committed  to  his  charge,  and 
pignus  when  the  receiver  took  a thing  in  pledge. 

83.  The  second  head  of  contract  under  the  civil  law  was  that 
Oonir(uis  of  contracts  made  verbis,  of  executory  contracts,  that 
made  verbu.  made  in  a prescribed  form  of  solemn  words.  One 
of  the  parties  put  to  the  other  a formal  question  {stipulatid),  to 
which  the  other  gave  a formal  answer  (responsio,promis8io).  To 
the  validity  of  the  contract  it  was  necessary  that  the  question 
should  be  couched  in  the  form  ‘ spondee  ? ’ and  the  answer  in  that 
of  ‘ spondeo  Do  you  engage  ? I do  engage.  It  was  long 
Ixjfore  equivalent  words,  such  as  promitto  or  daijo,  were  admitted 
as  substitutes.  A contract  made  by  the  pronunciation  of  these 
solemn  words  was  said  to  be  made  verbis. 

84.  A third  head  of  contract  under  the  civil  law  was  that  of 
Cemiraeu  Contracts  made  litteris.  An  engagement  having  Ijecn 
made  liUerit.  mafje  to  give  a definite  amount,  the  parties  agreed  to 
make  a memorandum  of  the  terms  of  the  contract.  The  creditor 
placed  in  his  book  of  domestic  accounts  {tabulcB  or  codex)  the 
name  of  the  debtor,  and  the  sum  as  pecunia  expensa  lata,  weighed 
out  and  given  to  the  debtor ; and  the  debtor  entered  in  his  tabulcB 
the  same  sum  as  pecunia  accepta  relata.  Either  party  could  call 
on  the  other  to  produce  his  tabulae,  which  it  was  considered  .so 
incumbent  on  a Roman  citizen  to  keep  carefully  and  accurately, 
that  any  wilful  error  was  discoverable  without  much  difficulty. 
The  debtor,  in  fact,  furnished  the  creditor  with  a means  of  proving 
that  the  debtor  had  on  a certain  day  received  the  money,  and  even 
if  the  debtor  had  not  set  the  sum  down  in  his  tabulae,  the 
creditor  could  show  his  own  tabulce  as  a proof  of  the  contract. 
These  contracts  were  peculiar  to  Roman  citizens.  Peregrini  had 
as  a substitute  syngraphee,  signed  by  both  parties,  or  chirographa, 
signed  only  by  the  debtor ; and  on  those  documents  an  action 
could  be  brought. 

85.  There  were,  also,  four  particular  contracts,  for  the  forma- 

C6?uraet3  which  the  civil  law  required  no  formalities 

made  eoti-  whatever,  but  which  were  made  merely  consensu,  by 

the  consent  of  the  parties.  These  four  contracts  were — 
sale  (emptio-venditio),  hiring  (locatio-conductio),  partnership 
fsocietas)  and  bailment  (mandatum).  The  four  modes,  then,  in 
which  contracts  might  be  entered  into  under  the  civil  law,  were 
— re,  verbis,  litteris,  and  consensu. 
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86.  When,  however,  the  old  law  of  contracts  fell  unilcr  the 
manipulation  of  the  praetors,  many  chanfjes  were  in-  Prertm-ian 
trodneed.  The  ten  fonns  of  contract  recofjnised  hy 

tlie  civil  law,  that  is,  the  four  heads  of  contract  made  re,  the  four 
liead-s  of  contract  ina<le  eoneensu,  and  contracts  made  verbis  and 
liUeris,  .still  remaimsl  the  ha.sis  of  the  whole  law  of  contract.s;  but 
the  praetors,  while  nominally  adheriiiff  to  the  civil  law,  intro<lueed 
chaiitjes  that  had  a great  practical  etfect.  The  nature  of  thi.s 
change  can  only  be  understood  by  studying  the  details  of  the 
Homan  law  of  contracts,  and  it  would  be  out  of  place  in  a general 
introduction  to  attempt  to  notice  them.  But  there  are  three  ways 
in  which  the  prastors  wrought  a change,  which  were  so  imjKirtant 
that  they  may  be  briefly  stated  here.  By  an  extension  of  the 
theory  of  the  civil  law  contract  re,  the  prietors  permitted  an 
action  to  be  brought  to  enforce  every  contract  that  was  in  part 
executed;  secondly,  agreements  (pacta)  that  would  not  furnish 
a cause  of  action  were  permitted  to  be  set  up  by  way  of  defence 
to  an  action  with  which  they  were  inconsistent ; and  thirdly, 
there  were  a few  specified  particular  cases  in  which  the  praetor 
jH3nidtted  pacts  to  be  enforced  by  action. 

87.  Obligations  might,  however,  very  well  ari.se,  without  any 
fault  on  the  part  of  any  one,  and  yet  without  having 

their  origin  in  mutual  consent.  The  mere  fact  of  </««-«  « <>*■ 
occupying  a certain  position  will  .sometimes  involve 
duties,  the  performance  of  which  may  be  enforced  by  an  action, 
and  which  give  rise  to  a personal  right  which  the  person  interested 
in  their  performance  has  against  the  peraon  bound  to  perfonn 
them.  An  heir,  for  in.stance,  was,  by  the  mere  fact  of  accepting 
the  inheritance,  bound  to  pay  the  legacies  given  by  the  testament. 

Such  obligations  were  siiid  to  bo  quasi  ex  contractu,  not  that  they 
really  rested  on  any  contract,  but  there  was  an  analogy  between 
the  obligation  thus  arising  and  that  arising  from  the  formation  of 
a contract.* 

88.  It  was  not  every  wiong  <leed  for  which  cfunpensation  could 
be  obtained  that  gave  rise  to  an  obligation  ejc  delicto ; obUgaiUmi 
there  were  certain  particular  wrong  deeds,  such  as 

tlieft  and  robbery  with  violence,  which  the  law  expreasly  charac- 
terisfsl  as  delicta,  and  to  procure  reparation  for  which  the  law 
j)rovided  a .special  action.  It  w’as  onl}^  when  a person  suffere<l  by 
one  of  the.se  wrong  deeds  that  an  obligation  ex  delicto  arase. 

* See  Austin,  Jurisjmuirnci-  (ed.  1H09),  p.  944. 
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When  any  wrong  dcefl  was  done  not  thu.s  expreasly  designated  by 
law  ius  a delict  wm,  ami  when  no  particular  and  appropriate  form 
of  action  was  provided,  the  obligation  was  said  to  arise  quasi  ex 
delicto.  Among  the  instances  given  in  the  Institutes  is  that  of 
dangerous  things  being  placed  so  as  to  fall  into  a public  way.  If 
any  one  was  hurt  by  the  fall,  the  author  of  the  injury  would  be 
Oblioatums  t)ound  to  make  reparation  by  an  obligation  qumi  ex 
qwdi ex  de-  delicto'  there  being  this  point  of  analogy  between  this 
obligation  and  that  in  the  case  of  a delict,  that  the 
person  liable  to  be  sued  had  done  harm  to  the  person  or  property 
of  another.  The  division  of  obligations  adopted  in  the  Institutes 
is  therefore  into  those  ex  contractu,  those  quasi  ex  contractu, 
those  ex  delicto,  and  those  quasi  ex  delicto. 

89.  The  ancient  law  considered  an  obligation  as  existing  until 
DiMnhuim  of  the  ti<?  of  law,  the  vinculum  juris,  was  loosed  hy  the 
ohligaiione.  thing  being  given,  furnished,  or  done,  or  by  a new 
tie  being  formed  in  place  of  the  old;  this  loosening  of  the  tie 
was  termed  solutio.  If  payment  was  made,  i.e.  if  the  contract 
was  carried  out,  this  at  once  put  an  end  to  the  contract.  But  it 
might  happen  that  the  parties  wished  to  put  an  end  to  the  contract 
before  it  was  carried  out.  Each  mode  of  forming  a contract  by 
the  civil  law  was  accompanied  by  a corresponding  mode  of  dis- 
solving it.  When  the  contract  had  been  formed  re,  it  was  enough 
that  the  thing  should  be  restored ; when  it  had  been  formed  verbis, 
a question  and  answer  again  furnished  the  means  of  accomplishing 
the  desired  object.  Hahesne  asceptum  f Habeo,  sufficed  to  put 
an  end  to  the  contract.  The  parties  made  an  entry  of  payment 
in  their  codices,  if  the  contract  had  been  litteris ; and  mutual  con- 
sent dissolved  those  contracts  which  it  had  sufficed  to  form.  The 
solutio  verbis  was  most  frequently  employed,  and  it  was  easy  to 
employ  it  on  every  occasion : for  in  whatever  way  the  contract 
might  originally  have  been  entered  into,  its  terms  could  be  repeated 
in  the  form  of  a stipulation,  and  then  this  stipulation  could  be 
dissolved  by  a solutio  verbis.  The  stipulation  extinguished  the 
original  contract.  For  contracts  were  extinguished  not  only  hy 
payment,  but  by  what  was  called  novatio : that  is,  by 
making  a new  contract,  and  substituting  it  in  the 
place  of  the  original  one.  The  law  required  that  the  new  contract 
should  be  always  made  verbis  or  litteris.  When  strict  adherence 
to  the  rule  of  law,  requiring  a jiarticular  mode  of  payment,  would 
work  injustice,  the  praetor  would  always  provide  a remedy  by 
means  of  his  equitable  jurisdiction. 
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V.  SYSTEM  OF  CIVIL  PROCESS. 

90.  An  action  is  the  process  by  which  a right  is  enforced. 

tJnless  a means  of  enforcing  it  was  provided,  the  right  ,,  . . 

would  be  a mere  inoperative  abstraction.  Directly  it  Uu  mord  ae- 
was  disputed,  it  would  cease  to  have  any  real  exist- 

ence ; but  in  order  that  it  may  have  a real  existence,  the  State 
uses  its  powers  to  insure  a free  exercise  of  it,  as  soon  as  it  is  made 
certain  to  the  magistrate,  who  is  entrusted  with  the  authority  of 
the  State,  that  the  right  claimed  does  really  belong  to  the  claimant. 
The  proceeding  by  which  this  is  made  evident  to  the  magistrate, 
and  the  machinery  set  in  motion  by  which  the  State  exerts  its 
power  of  compulsion,  is  caUed  an  action.  The  word  ‘ action  ’ 
Ls  not,  however,  always  used  exactly  in  this  sense;  for  it  is 
also  employed  to  mean  sometimes  the  right  • to  institute  such 
a proceeding,  and  sometimes  the  form  which  the  proceeding  takes. 

91.  There  are  three  great  epochs  in  the  history  of  the  Roman 
system  of  civil  process.  First,  that  of  the  system  of 

the  legis  actiones,  certain  hard,  sharply  defined  forms 
which  a rude  civili.sation  prescribed  for  all  proceedings,  mim^sumof 
Secondly,  that  of  the  system  of  formula;,  by  which  the 
praetor,  adopting  a most  flexible  form  of  organising  the  proceedings, 
was  enabled  to  give  a means  of  enforcing  every  right  which  the 
more  enlarged  views  of  an  advancing  civilisation  pronounced  to 
be  founded  on  equity  ; and  thirdly,  that  of  the  extraurdinaria  ju- 
dicia,  by  which,  under  the  later  emperors,  the  supreme  authority 
took  the  whole  conduct  of  the  proceeding  into  its  own  hands, 
and  arrived  at  what  seemed  to  it  to  be  just  in  as  direct  and 
speedy  a manner  as  it  found  possible. 

92.  In  enforcing  rights  two  very  different  functions  have  to  be 
exercised  by  those  to  whom  the  powers  of  the  State  magis- 
are  delegated.  First,  there  must  be  some  one  invested  trau  and  the 
with  magisterial  authority,  giving  the  sanction  and 
solemnity  of  his  position  to  the  whole  proceeding,  who  .shall 
represent  the  law  and  say  what  the  law  is,  and  who  shall  have 
power  to  employ  the  force  which  the  State  places  at  the  disposal 
of  those  it  selects  to  administer  Justice.  Secondly,  an  inquiry  has 


* hut.  iv.  6.  pr. 
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to  be  made  into  particular  facts,  evidence  has  to  be  received  and 
weighed,  and  an  opinion  formed  and  pronounced  as  to  the  real 
merits  of  the  case.  The  person  who  exercised  the  one  function 
was  spoken  of  by  the  Romans  as  magistratus ; the  person  who 
exercised  the  other  sm  judex.  To  the  law,  represented,  pronounced, 
vindicated,  by  the  magistrate,  they  applied  the  term  jics ; to  the 
examination  of  contested  facts  by  the  judge,  the  term  ^’ucZic mm. 
It  is  perfectly  possible  that  the  same  person  .should  act  as  magis- 
trate and  judge ; but  it  is  also  po.ssible  that  the  two  provinces 
should  be  separated  and  placed  in  the  hands  of  different  persons. 
Among  the  Romans  the  magistratus  was  a ditlerent  person  from 
the  judex,  until  the  introduction  of  the  system  of  extraordinaria 
judicia.  The  two  functions  were  kept  almost  entirely  apart  under 
the  system  of  formulce,  and,  from  a comparatively  early  period  of 
Roman  history,  the  notion  of  a judge  distinct  from  the  magistrate 
was  familiar  to  the  national  mind.  After  the  expulsion  of  the 
kings,  and  during  the  time  of  the  first  period  of  the  system  of 
civil  process,  first  the  consuls,  then  the  greeter  urhanus,  and  in 
some  cases  the  wdiles,  acted  as  the  magistrate,  and  the  magistrate 
was  said  to  have  two  functions,  (1  ),/t6risc/ic^io,  the  elements  of  which 
were  summed  up  in  the  three  solemn  words  by  which  the  proitor 
announced  that  he  was  exercising  his  authority  on  one  of  the  dies 
fasti,  when  alone  legal  business  could  be  done  (Ov.  Fast.  i.  47): 
do,  I give  an  action  or  possession  of  goods  ; dico,  I express  the  law, 
issue  edicts  or  interdicts;  addico,  I give  ownership;  and  (2)  Im- 
perium,  the  power  of  using  the  public  forces  to  insure  obedience  to 
his  orders.  As  judex,  any  member  of  the  senatorial  body,  so  long 
as  senators  alone  were  qualified  to  act  as  judges,  could  act  who  was 
chosen  by  the  mutual  consent  of  the  parties : if  they  could  not 
agree,  the  choice  was  determined  by  lot.  There  was  also  a stand- 
ing body  of  plebeian  judges  dating  from  a remote  antiquity,  the 
centumvirs,  elected  annually  by  the  coruitia,  three  from  each  local 
tribe,  and  constituting  a collegium  divided  into  sections.  They  had 
special  jurisdiction  over  questions  of  status,  of  dominium  ex  jure 
Quiritium,  and  of  successions,  and  a spear  (hasta),  the  special 
symbol  of  Quiritian  ownership,  was  set  up  in  front  of  the  place 
where  they  met.  In  cases  involving  any  question  into  which  the 
centumvirs  were  the  proper  pei-sons  to  iii(|uire,  it  was  not  open  to 
the  parties  to  ask  for  a judge,  and  the  whole  proceedings  were 
Ciirried  on  before  the  centumvirs.  Lastly,  in  cases  wlu're  the 
interests  of  peregrini,  and  afterwards  even  where  the  interests  of 
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citizeus,  were  involved,  recuperatores,  i.e.  persons  not  on  any  list, 
were  invited  to  act,  and,  so  acting,  furni.shed  the  body  who  were 
to  act  the  part  of  the  judex.  It  may  be  added  that 
where  the  circumstances  of  the  case  demanded  that 
the  judge,  in  pronouncing  his  opinion  on  the  facts,  should  exercise 
a wider  discretion  than  was  ordinarily  open  to  him,  or  decide  from 
8j>ecial  knowledge,  he  was  spoken  of  as  an  arbiter ; and  although 
there  could  never  be  more  than  one  judex,  there  were  aometimas 
several  arbitri,  but  the  arbiter  was  chosen  from  the  same  class  as 
the  judex. 

93.  All  judicial  proceedings,  whether  before  a magistrate  or 

a judge,  were  conducted  publicly  at  Rome.  The  pro-  charadtrof 
ceedinirs  besian  with  the  in  jus  vocatio,  or  summons  to  /"■»■ 

® ® tttdingt  at 

come  before  the  magistrate.  If  the  adversary  would  Home  inmrly 
not  come,  the  summoner  called,  by  touching  them  on 
the  ear,  bystanders  to  witness  that  he  had  made  the  summons ; 
but  ascendants  and  patrons  could  not  be  summoned  except  by  pre- 
vious authorisation  of  the  magistrate.  When  before  the  magis- 
trate the  parties  had  to  give  security  for  their  further  appearance 
(vadimonium),  called  witnesses  to  testify  that  the  litigation 
had  duly  begun  {litis  contestatio).  In  early  times,  the  magistrate 
sat  in  the  forum,  and  openly  dispensed  justice  to  all  comers. 
Nothing,  perhaps,  conveys  a more  correct  picture  of  the  ideas  and 
feelings  that  lay  at  the  bottom  of  the  public  life  of  a Roman 
citizen,  while  Rome  was  still  the  rival  of  the  Vol.scians  or  the 
.^lijuians,  than  the  mode  in  which  the  actions  of  law  were  con- 
ducted. The  magistrate  and  the  judge  of  the  patrician  order,  the 
distinction  of  days  fasti  and  nefasti,  the  key  to  which  only  those 
who  knew  the  j us  sacrum  possessed,  the  solemn  and  indispensable 
form  of  words  by  which  every  stage  of  the  proceeding  must  be 
accompanieil,  would  throw  over  the  conduct  of  the  action  much  of 
the  same  character  which  the  existence  of  a privileged  and  partly 
sacerilotal  order  impressed  on  the  whole  body  politic. 

94.  The  most  ancient  and  most  important  of  the  actions  of  law, 
the  actio  sacrament  i,*  brings  before  us,  in  the  mast 

markeil  manner,  the  delight  in  appeals  to  the  external 

senses,  and  the  use  of  symbolical  acts,  sanctioned  by  -fuiiotaaa- 

long  usage  and  expre.ssive  m themselves,  which  belongs 

to  the  early  times  of  so  many  nations.  It  was  originally  the 


* Uaius,  iv.  18-17, 
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only  form  of  action ; and  every  species  of  right  could  be  enforced 
by  it.  When  it  was  employed  to  enforce  a right  over  things, 
the  proceedings  opened  by  the  thing  being  brought  before  the 
magistrate  (injure) ; the  claimants  appeared,  each  touched  it  with 
a rod  (vindicta  or  festuca),  and  said,  ‘ Hwnc  ego  hominem  (the  in- 
stance given  in  Gaius  is  that  of  a claim  to  a slave)  ex  jure  Quiri- 
tium  meurn  ease  aio  secundum  suam  causam,  aicut  dixi.  Ecce 
tibi  vindictam  imposui.’  His  adversary  repeated  the  same  words. 
At  the  same  time  that  the  words  were  spoken  each  party  seized 
hold  of  the  thing  claimed ; this  was  termed  the  manuum  consertio, 
representing  a combat  which  was  supposed  to  take  place  in  the 
presence  of  the  magistrate  before  he  would  interpase,  and  the 
imposing  the  rod  was  termed  vindicatio.  If  the  thing  was  one 
that  could  not  be  brought  into  court,  a portion  of  it  was  brought 
to  represent  the  whole.  A piece  of  turf,  a twig,  a brick,  or  one 
sheep,  stood  in  place  of  a held,  a hou.sc,  or  a flock.*  When  the 
vindicatio  and  manuum  consertio  were  over,  the  magistrate  said 
to  the  parties,  mittite  amho  hominem ; both  were  to  place  their 
claims  in  his  hands.  Then  came  the  wager,  the  sacramentum, 
each  party  challenging  his  adversary  to  deposit  a certain  sum, 
which  the  loser  of  the  cause  was  to  forfeit  to  the  treasury  of 
the  people  (cerarium),  to  be  applied  to  the  expenses  of  sacrifices. 
The  law  of  the  Twelve  Tables  fixed  the  amount  of  the  wager  at 
500  or  50  asses,  according  as  the  value  of  the  thing  contested  fell 
above  or  below  1000  asses.  The  formal  words  by  which  this  was 
done  are  thus  given  by  Gaius  He  who  had  first  gone  through 
the  vindicatio  asked  his  adversary  why  he  claimed  it.  Pus- 
tule anne  dicas,  qua  ex  causa  vindicaveris.  The  other  replied 
that  it  was  in  conformity  with  right  and  law  that  he  had  made 
his  claim.  Jusperegi  sicut  vindictam  imposui:  the  firet  answered, 
Quando  tu  injuria  vindicasti,  D.  ceria  Sacramento  te  provoco,  ‘ I 
challenge  you  to  a deposit  of  500  asses  ’ ; and  the  other  accepted 
the  challenge  by  saying.  Similiter  ego  te.  The  magistrate  then 
awarded  the  po.ssession  of  the  thing  contested,  until  a decision 
was  pronounced,  to  the  party  that  appeared  to  have  the  best 
right  to  it,  requiring  him  to  furnish  security  that  it  would 
be  forthcoming  at  the  proper  time.  These  sureties  were 

* If  the  thing  wa.s  an  immoveable,  there  appears  to  have  been  an  old 
ceremony  of  the  parties  going  to  the  land  or  other  immoveable  thing,  and 
one  expelling  the  other  from  it,  and  leading  him  before  a magistrate  (deduc- 
Ito).  See  Aulus  Geluus,  Noct.  All.  xx.  10;  Cicebo,  Pro  Murama,  o.  12. 
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called  prmlcs  litvi  cl  virKliciaritm — lis  sitin' fyiiij;  the  tliiii}' con- 
k'«ted  itsolf,  and  iniidiciic  the  fruits  or  pi-ofits  which  inif^ht  arise 
from  it  before  the  final  sentence  was  given.  After  a cerkiin  delay, 
a judge  was  appointed  to  examine  the  facts;  he  informed  the 
magistrate  what  his  ilecision  was,  and  the  magistrate  gave  effect 
to  this  decision  by  using  the  force  placed  at  his  disposaL  When 
the  right  to  be  tried  was  a personal  one,  there  was  of  course 
nothing  that  could  be  claimed  by  viiidicatio,  and  the  action  began 
at  once  with  the  w'ager. 

95.  The  details  of  the  actio  sacramenti  furnish  so  lively  a 
picture  of  the  actual  working  of  early  Roman  law,  . . 

‘ . . 1 1 •!  1 «■  M !•  Aciw  prr  jU’ 

that  it  18  worth  while  to  set  them  lully  before  us;  didjt }n^ula- 
but  the  other  actions  of  law  may  be  passed  over  with 
a much  more  cur.sory  notice ; * indeed,  our  knowledge  of  them  is 
very  deficient,  as  the  portion  of  the  manuscript  of  Gaius  which 
contained  a sketch  of  the  proceedings  is  imperfect.  Perhaps  the 
action  called  judic  is  post  was  employed  in  complicated  cases, 

o.g.  where  the  rights  of  several  persons  to  a common  object  had 
to  be  settled,  as  in  the  settlement  of  Iwumlaries  (see  sec.  103) ; 
the  machinery  of  the  actio  sacramenti  being  obviously  but  very 
ill  ailapted  for  enforcing  rights  of  this  kind.  We  know  little 
more  than  that  the  magi.strate  was  asked  to  allow  the  appointment 
of  a judge,  or  arbiter,  to  decide  the  matter  in  (juestion ; and  that 
the  form  of  action  was  probably  adopted,  not  where  some  eei-tain 
thing  was  asked  for  as  the  fulfilment  of  the  engagement,  but 
where  a greater  uncertainty  in  the  circumstance.s  of  the  case 
allowed  a greater  latitude  of  ojiinion,  and  where  an  appearance  of 
good  or  bad  faith  would  naturally  colour  the  whole  cau.se.  + In 
the  year  B.C.  243  (as  it  is  conjectured)  the  lex  Silia  instituted  a 
new  form  of  action  where  the  obligation  was  for  the 

, ^ 1 » » • tonaidu). 

^ivin^  rt  (iennite  sum  oi  money,  and  a Lex  Calparma 
(ac.  233)  extendeil  the  scope  of  the  action  to  all  obligations  for 
any  certain  definite  thing.  J This  action  was  called  condictio, 
because  the  plaintiff  gave  notice  (condicere)  to  the  defendant 
that  he  must  appear  before  the  magistrate,  at  an  interval  of  thirty 
daj-H,  to  receive  a judge.  Prolwvbly  its  institution  completed  the 
withdrawal  of  the  enforcement  of  obligations  from  the  .scope  of  the 


* Gaius,  iv.  12. 

t Vra’clnrum  n rrinjorihus  nerrpimus  morrm  rofinndi  puliris,  si  I’um 
Irnrri’mus,  qiur  salva  fule  facerc  posset. — Oickro,  J>e  Off.  iii.  10. 

J Gaius,  iv.  19. 
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actio  sacramenti.  The  judicis  postulatio  mnj’  have  left  to  the 
sphere  of  the  actio  sacramenti  the  deitiaml  for  things  certi,  and 
then  the  condictio  took  that  also  away. 

96.  There  were  two  other  actions  of  law,  that  per  manns 
injectionem,  and  that  per  pignoris  capionem*  These 
manu3  injec-  Were,  however,  not  really  actions  so  much  as  methods 
tionem.  obtaining  execution.  If  it  was  a right  over  a thing 

that  was  claimed,  then,  if  the  sentence  was  in  favour  of  the  claim- 
ant, the  magistrate  at  once  put  the  claimant  in  possession  of  the 
thing,  having  recourse  to  force,  manus  militaris,  if  necessary. 
But  when  a right  against  a person  had  to  be  enforced,  there  was 
nothing  which  could  be  thus  handed  over ; the  remedy  was  against 
the  person,  the  liberty  of  the  defeated  adversary,  and  the  action 
per  manus  injectionem  was  the  means  by  which  the  successful 
litigant  exerted  his  power.  He  laid  hands  on  him,  manus  injecit, 
and  brought  him  before  a magistrate,  stating  that  he  had  been 
cast  in  the  previous  suit ; if  this  was  denied,  a judex  was  appointed, 
and  inquiry  made  whether  judgment  had  really  been  given  against 
him  as  alleged.  If  this  was  found  to  be  the  case,  he  was  adju- 
dicatus  to  the  claimant,  who  kept  him  prisoner,  and  then  being 
brought,  after  sixty  days,  before  the  magistrate,  was  addictus,  or 
a.ssigned  over,  and  became  the  slave  of  his  creditor. 

To  the  principle  that  the  person,  and  not  the  property,  of  the 
debtor  was  bound,  an  exception  was  made  when  the  debt  was  due 
to  a soldier  for  military  service,  to  the  fund  for  sacrifices,  or  the 
public  treasury .f  The  creditor,  in  such  cases,  might  seize  on  any- 
Aaio  er  belonging  to  the  debtor,  and  take  it  as  a pledge 

punwri.1  for  the  payment  of  a debt.  This  pignoris  capio  was 
capionem.  only  gpoken  of  as  an  actio  because  it  was  conducted 
with  certain  solemnities,  and  accompanied  by  the  repetition  of  a 
peculiar  form  of  words. 

The  following  are  some  of  the  marked  features  of  actions  of  law, 
in  respect  of  which  great  differences  were  gradually  introduced 
under  the  later  systems.  (1)  The  procedure  in  the  actions  of 
law  was  one  open  only  to  Roman  citizens.  (2)  The  parties  were 
almost  always  obliged  to  appear  personally,  but  an  assertor  liber- 
tatis  could  appear  to  claim  the  freedom  of  a person  wrongly  treated 
as  a slave.  (3)  So  rigid  was  the  neceasity  of  adherence  to  the 
prescribed  forms,  as  Gains  informs  us  (iv.  11),  that  if,  in  an  action 

* Gaius,  iv.  21-25. 

+ Gaiuh,  iv.  20-29.  (See  also  ante,  sec.  8.) 
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for  ilamagc  to  a vineyard,  the  plaintiff  used  the  word  vit.ps  instead 
of  the  general  word  arhores,  employed  in  the  law  of  the  Twelve 
Tables,  he  lost  his  action.  (4)  If  the  action  was  once  brought,  it 
was  exhausted,  or  if  it  failed,  even  on  the  most  technical  ground, 
the  plaintiff  had  no  further  remedy.  (5)  The  sentence  was  ordi- 
narily to  give  the  thing  demanded,  not  a pecuniary  equivalent. 

97.  The  legis  actiones  were  neceasarily  replaced  by  other  forms 
of  actions  more  convenient  as  Rome  advanced  in  civilisation. 
They  were  in  a great  measure  suppressed  by  the  lex  ^hutia 
(about  B.C.  180),  and  afterwards,  in  the  time  of  suppression 
Augu-stus,  by  the  leges  Julia.  They  were,  however,  of  the  actions 
long  retained  in  cases  where  the  centumviri  were  the 

proper  }‘udice«,  that  is,  in  questions  of  status,  Quiritian  ownership, 
and  disputed  succession,  the  praetor  presiding  personally  over  the 
deliberations  of  the  centumviri,  and  not  instructing  them  by  a 
formula ; and  a fictitious  process,  termed  injure  cessio,  which  was 
nothing  else  than  an  undefended  action  at  law,  in  which  a disputant 
gave  up  [cessit)  before  the  magistrate  {in  jure)  the  thing  in  dis- 
pute, was  retained  as  a ready  means  of  many  legal  changes,  such 
as  manumission  or  adoption,  long  after  the  actions  of  law  had 
fallen  into  disuse.  Before  the  actions  of  law  were  suppressed,  the 
praetor  peregrinus  had  for  years  been  administering  justice 
through  forms  of  action  devised  by  him  where  peregrini  were 
concerned. 

98.  The  changes  wrought  by  intercourse  with  foreign  nations, 
the  new  duties  of  extended  dominion,  and  the  stimulus  .... 

Second  ef>och, 

given  to  the  national  mind  by  the  long  internal  The  system  of 
struggles  which  had  now  subsided, produced  by  degrees 
a general  change  in  the  mode  in  which  justice  was  administered. 
A new  system  succeeded  the  old  leqis  actiones  ; the  - . 

^ * JudgM  in 

magistrate  was  more  strongly  marked  off  from  the  themond 
judex,  and  it  was  the  directions  which  the  former  gave 
the  latter  that  constituted  the  important  feature  of  the  new  system 
of  procedure.  At  home  the  praetors,  of  whom  there  were  eighteen 
in  the  days  of  Pomponius,*  and  one  or  two  other  magistrates  ; and 
in  the  provinces  the  preesides  or  praefects,  who  held  conventus  or 
assizes  in  the  principal  towns  at  stated  intervals,  sat  as  magustrates. 
At  Rome  the  long  struggle  between  the  senate  and  the  equitesiov 
the  exclusive  right  to  furnish  the  judges  ended,  as  has  been  already 
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said  (sec.  12),  in  the  judges  ceasing  to  be  taken  entirely  either 
from  the  senate  or  the  eqnites  ; and  two,  at  lea.st,  out  of  the  five 
dccuries  of  judges  appearing  in  the  album  were  taken  from  a com- 
paratively humble  class.  The  recuperatores  and  centumviri  still 
continued  to  act  in  the  cases  which  properly  fell  within  their 
province. 

99.  The  directions  which  the  magistrate  sent  to  the  judge 

were  always  conveyed  in  a formal  shape,  and  the  word 

formulce  was  used  to  express  the  different  forms  in 
which  directions  were  given.  These  formulce  were  preserved  and 
collected,  and  it  became  the  great  object  of  the  contending  par- 
ties that  the  right  formula  should  be  used  in  their  case,  the  judge 
not  being  allowed  to  depart  from  the  instructions  he  received.  As 
there  was  no  legal  form  to  bind  the  magistrate,  he  could  easily 
vary  the  formula  so  as  to  render  substantial  justice,  and  had  thus 
a ready  means  of  availing  himself  of  any  equitable  doctrine,  which 
a more  refined  jurisprudence  or  his  own  sense  of  what  was  right 
suggested  to  him.  These  formulce,  so  flexible  in  their  general 
character,  yet  couched  in  terms  always  precise  and  simple,  furnish 
one  of  the  many  admirable  instances  of  the  power  of  the  Romans 
to  express  correctly  the  subtlest  legal  ideas ; and  it  was  by  this 
machinery  that  the  praetors  principally  introduced  their  gi’eat 
legal  changes.  But  it  may  be  observed  that,  although  the  old 
actions  of  law  became  obsolete,  traces  of  them  are  to  be  found  in 
the  praetorian  system.  Thus,  in  certain  actions  the  parties  entered 
into  a wager,  sponsio  pcenalis,  evidently  a relic  of  the  old  actio 
sacramenti,  by  which  each  stipulated  with  the  other  for  a sum  of 
money  to  be  paid  as  a penalty  by  the  loser  in  the  action  to  the 
successful  party. 

100.  To  show  what  these  formulce  were,  it  will  perhaps  be 
Exam-pie  of  best  to  give  at  length  one  of  those  we  find  in  Gains, 
a formula.  ^nd  then  to  explain  its  ditterent  parts.  One  which 
we  may  collect  from  different  sections  of  the  Fourth  Book  runs 
thus ; — 

Judex  esto : Quod  Aulus  Agerius  Numerio  Negidio  hominem 
vendidit ; siparet  Numerium  Negidium  Aulo  Agerio  sestertium 
X.  millia  dare  oportere,  judex  Numerium  Negidium  Aulo  Agerio 
sestertium  X.  millia  condemna  ; si  non  paret,  absolve* 

Judex  esto  is  merely  the  order  for  the  appointment  of  the 


* Gaius,  iv.  40-43 
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judge,  and  is  not,  strictly  speaking,  a part  of  the  formula.  From 
‘ q'iu)d  ’ to  ‘ vendidit  ’ is  what  is  called  the  demonstratio ; from 
‘si  paret’  to  ‘dare  oportere’  is  the  intentio ; and  from  ‘judex’ 
to  the  end  is  the  condemnatio.  The  formula  ordinarily  con- 
sisted of  these  three  parts — the  demonstratio,  the  intentio,  and 
the  co-ndemnatio. 

101.  The  demonstratio  is  the  statement  of  the  fact  or  facts 
which  the  plaintiff  alleges  as  the  ground  of  his  case.* 

Aulus  Agerius,  the  plaintiff,  says  that  he  has  sold  a 
slave  to  Numerius  Negidius.  The  demonstratio  varied,  of  course, 
with  each  particular  case. 

102.  The  intentio  was  the  really  important  part  of  the/ormufa.f 
It  was  a precise  statement  of  the  demand  which  the 
plaintiff  made  against  {tendebat  in)  his  adversary. 

It  was  necessary  that  it  should  exactly  meet  the  law  which  would 
govern  the  facts  alleged  by  the  plaintiff,  if  true.  Whether  Aulus 
Agerius  has  sold  this  slave  to  Numerius  Negidius  at  the  price  he 
alleges,  and  whether  the  debt  is  still  owing,  this  is  what  the  judex 
has  to  determine  ; if  the  judge  thinks  he  has  (si  paret),  then  the 
judge  is  instructed  to  pronounce  his  judgment  against  him  ; if  he 
thinks  he  has  not  (si  non  paret),  he  is  to  be  absolved. 

103.  The  condemnatio  is  the  direction  to  condemn  or  absolve 
according  to  the  true  circumstances  of  the  case.  J The 
judex  was  only  a private  citizen,  and,  unless  specially 
authorised  by  a magistrate,  could  have  no  power  to  pronounce  a 
judicial  sentence.  It  is  to  be  observed  that  the  condemnatio  was, 
under  the  formulary  system,  always  pecuniary  ; the  judge  was 
always  directed  to  condemn  to  a payment  of  money,  never  to  do 
or  give  a particular  thing.  In  three  particular  actions,  however, 
and  perhaps  in  more,  the  judge  was  directed  to  ‘adjudicate’  a 
thing,  in  the  sense  of  dividing  it  out  among  several  litigants. 
'Tliese  three  actions  were  those  brought  to  divide  a family  inherit- 
ance, to  divide  property  held  in  common,  and  to  settle  boundaries. 
In  these  actions  there  was  a part  of  the  formula  running  thus : 
quantum  adjudicari  oportet,  judex  Titio  adjudicate.  This  was 
called  the  adjudicatio  ; so  that  in  these  actions  the  parts  of  the 
formulae  might  be  four — demonstratio,  intentio,  adjudicatio,  and 
condemnatio.^  Of  course  when  a thing,  and  not  a sum  of  money. 


Condemnalio. 


* Gaios,  iv.  40.  t Gaius,  iv.  41.  J Gaiuh,  iv.  43. 

§ The  jnclge  might  think  it  right,  in  order  to  equalise  the  division,  to 
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was  claimed,  it  wa.s  not  passible  for  the  magistrate  always  to  fix  a 
precise  sum  in  which  the  defendant  was  to  be  condemned.  Some- 
times, therefore,  the  condemnatio  merely  fixed  a maximum  sum, 
and  ran  duntaxat  X.  millia  condemna.  Sometimes  the  direction 
was  still  more  indefinite,  and  the  sum  was  left  to  the  discretion 
of  the  judge.  Qimnti  ea  res  erit,  tantam  pecuniam,  &c.,  con- 
demna. Sometimes,  too,  as  when  the  action  wm  real,  i.e.  brought 
to  claim  a thing,  the  actio  was  arbitraria,  and  the  words  nisi 
restituat  were  inserted  in  the  condemnatio.  The  defendant  was 
ordered  to  give  up  the  thing,  and  then  was  condemned  to  pay  the 
money  if  he  did  not  restore  the  thing,  in  accordance  with  the 
order  (arbitrium)  of  the  judge,  or  if  the  thing  was  in  his  posses- 
sion, he  was  forced  to  give  it  up. 

104!.  The  intentio  sometimes  stood  quite  alone,  as  in  what  was 
/'rc^udicialu  Called  a prcejudicialis  formula ; * when  the  object  of 
Pirmuia.  the  action  was  merely  to  establish  a point  which  it  was 
nece-ssary  to  have  settled  with  a view  to  a future  action.  The 
decision  of  such  a preliminary  point  was  called  a prcejudicium. 
Of  course  the  intentio  took  any  form  that  best  suited  the  case ; 
and  accordingly  it  was  the  intentiones  that  were  so  carefully  pre- 
served as  precedents,  and  so  keenly  debated  by  the  contending 
parties.  Sometimes  the  grounds  of  the  defence  made  part  of  the 
intentio.  The  defendant  might  admit  the  plaintiff’s  statement, 
but  say  that  there  were  special  circumstances  to  take  thisparticular 
case  out  of  the  general  rule  of  law  under  which  it  would  naturally 
fall.  He  might  own,  for  instance,  that  he  had  bought  a slave  at  the 
price  alleged,  but  say  that  he  had  been  induced  to  do 
so  by  fraud.  This  plea  was  called  an  exceptio  (i.e.  a 
taking  out),  and  was  made  to  form  part  of  the  intentio,  some  such 
words  as  these  being  added : si  in  ea  re  nihil  dolo  malo  Auli 
Agerii  factum  sit  neque  fiat.  The  plaintiff,  again, 
might  have  something  to  urge  as  an  exception  in  reply 
to  this  plea : his  answer  was  called  replicatio  ; if  the  defendant 
had  a further  answer,  it  was  called  a duplicatio,  the  plaintiff’s 
further  reply  a triplicatio,  and  so  on.  There  was  also  sometimes 
an  accessory  part  of  the  formula  called  the  praiacriptio,  placed,  as 
its  name  denotes,  at  the  beginning  of  the  whole  formula  for  the 
purpose  of  limiting  the  inquiry.  As  employed  by  the  defendant, 
it  answered  the  purpose  of  the  ex^ceptio,  and  belongs,  probably,  to 

order  that  some  of  the  parties  slioidd,  iu  rceeivin;'  their  sliare,  make  a money 
payment  to  others,  and  for  this  tlicre  would  be  a condemiialw. 

* Gaius,  iv.  4-4,  133. 
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a time  Ixjfore  the  exceptio  had  its  regular  place  in  the  formula. 
A well-known  example  of  its  use  is  that  by  which  the  defendant 
stopped  an  action  for  the  possession  of  provincial  lamls,  by  raising 
the  (juestion  whether  he  had  not  been  in  possession  for  a particular 
period,  which  is  the  origin  of  the  familiar  term  ‘ prescription  ’• 
(See  sea  72.)  But  the  plaintiff  also  might,  in  the  early  days  of 
the  formulary  system,  have  occasion  to  resort  to  a proBScriptio. 
He  might,  for  instance,  wish  that,  in  enforcing  a security  on  which 
payments  were  due  from  time  to  time,  the  action  brought  to  try 
whether  this  security  was  valid  should  only  atlect  his  claim  to 
payments  already  due,  so  that  if  he  failed  he  might  have  a further 
action  for  future  payments.  In  such  a case  some  such  words  as 
ea  res  agatur  cujus  rei  dies  fu it  (let  the  inquiry  only  be  made  as 
to  the  sum  for  the  payment  of  which  the  time  has  arrived)  were 
prefixed  to  the  furmida.  Gradually,  however,  the  pnescripiio 
fell  into  di.su.se,  and  tha  intentio  mul  exceptio  were  so  constructed 
as  to  serve  every  purpose  for  which  it  had  been  employed. 

10.5.  In  the  Roman  system  of  civil  process  the  time  when  a 
contested  right  was  to  bo  considered  as  really  made  amten- 
the  subject  of  litigation,  was  very  carefully  marked. 

It  was  very  neces-sary  that  this  should  be  clearly  ascertaineil. 
'Die  claimant  in  whose  favour  the  ultimate  decision  was  given 
was  entitled  to  all  that  accrued  to  the  thing  claimed  from 
this  moment ; and  when  once  a point  had  been  submitted  to 
litigation,  it  could  not  be  again  litigated,  both  parties  surrender- 
ing all  their  interest  into  the  hands  of  the  court,  which  assigned 
to  the  succe.ssful  claiinant  such  a frash  intere.st  in  the  thing 
claimed  as  might  appear  to  be  due  to  him.  This  time  was 
marked  by  each  party,  at  the  end  of  the  proceedings  before  the 
magistrate,  calling  bystanders  to  witiioss  that  they  .submitted  the 
matter  to  the  decision  of  the  judge.*  This  was  called  the  litis 
contcstttfio,  as  has  been  said.  (See  sec.  9.3.)  In  process  of  time  the 
ceremony  might  be  omitted,  or  at  any  rate  become  a mere  form, 
but  the  conclusion  of  the  proceedings  before  the  magistrate  (in 
jure),  i.e.  in  the  formulary  system,  the  time  when  the  praitor 
delivered  the  formula,  still  formed  the  crisis  at  which  the  claims 
of  the  ditt’erent  parti&s  were  considered  to  be  finally  submitted 
to  the  decision  of  the  law.  Up  to  the  litis  contestatio,  the  pro- 
ceedings in  an  action  under  the  formulary  .sy.stem  were  as  follows. 
The  plaintiff  applied  to  the  pnetor  for  a summons  to  make  thi; 

• Fbstus,  sub  voce  t’ontestari. 
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defendant  appear  (in  jus  vocatio).  If  the  defendant  on  appearing 
would  not  come  to  any  compromise  (transactio),  the  plaintiff 
announced  that  he  would  go  on  with  legal  proceedings.  This  was 
termed,  edere  actionem.  He  had  to  announce  the  kind  of  action 
to  which  he  proposed  to  resort.  He  then  called  on  the  defendant 
to  give  bail  {vadari)  that  he  would  appear  in  court.  The  plaintiff 
on  the  day  fixed  submitted  the  formula  as  he  thought  it  ought  to 
be  drawn  up ; the  defendant  proposed  the  exceptions  on  which  he 
relied,  and  the  praetor  settled  it.  The  plaintiff  then  asked  for  a 
judge  (postulatio  judicis),  and  when  the  praetor  gave  the  judge 
the  litis  conteatatio  took  place,  and  the  proceedings  in  jure  were 
finished.* 

106.  Actio  meant,  under  the  system  of  the  actions  of  law. 
Meaning  of  » particular  form  of  procedure;  under  that  of  the 
the  word  ue-  formula),  it  meant  the  right  granted  to  a plaintiff  by 
the  system  of  the  magistrate  to  seek  what  was  due  to  him  before  a 
formulae.  judge.  Sometimes,  however,  the  formula  by  which 
the  judge  was  to  determine  the  right,  and  sonietimes  i\\&  judicium, 
the  proceedings  by  which  the  judge  determined  the  right,  were 
spoken  of  as  if  formula,  judicium,  and  actio  were  synonymous 
terms.  Of  the  divisions  under  which  the  formulary  actions  may 
be  grouped,  the  following  were  the  most  important.  1.  The 
Divisions  of  ^rsf  division  turns  on  the  difterence  in  the  nature  of 
aeiioes.  the  thing  claimed,  and,  according  to  this  division, 
actions  were  in  rem  and  in  personam.  If  the  object  of  the  pro- 
ceedings was  to  enforce  a right  to  a thing,  then  the  formula  ran 
si  paret  hominem  Auli  Agerii  ease ; if  to  enforce  an  obligation, 
then  formula  ran  aiparet  Numerium  Negidium  Aulo  Agerio 
dare,  facere,  praestare  oportere ; and  it  was  according  to  this 
difference  in  the  intentio  that  actions  were  said  to  be  in  rem  or  in 
personam.  Vindicaiio  came  to  be  used  as  a generic  term  for 
actions  in  rem,  and  condictio  for  actions  in  personam.  2.  Another 
division  of  action  refers  to  the  modes  in  which  the  pnetor 
extended  or  modified  the  law  by  the  shape  he  gave  to  the  for- 
mula. In  shaping  actions,  the  praetor  introduced  changes  of  two 
kinds:  First,  he  gave  actions  for  the  enforcement  of  rights 
outside  the  old  civil  law,  and  this  he  principally  effected  by 
giving  an  actio  in  factum  concepta,  in  which  the  demonstratio  and 
intentio  were  blended,  and  the  praetor  directed  that,  if  a given 
state  of  facts  wjis  found  to  l)o  true,  the  defeinlant  was  to  be  con- 

* See  note  in  Appondii:  (page  453)  to  AbUy  and  tV  ulker's  Gaius. 
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dcinned,  the  action  being  tlms  contrasted  with  one  in  jus  con- 
cepta,  i.o.  given  to  try  an  issue  by  the  rules  of  law.  Secondly, 
the  pnetor  extended  existing  actions  {actiones  directce)  by  giving 
actions  (actiones  utiles)  to  suit  cases  and  persons  outside  the 
limits  of  the  direct  actions;  and  this  he  did  either  by  means 
of  actions  in  factum,  which  could  be  ased  for  these  purjxi.ses 
equally  well  as  to  give  new  reniedi&s,  or  by  giving  a fictitious 
action,  i.e.  an  action  in  which  the  plaintiff  was  allowed  to  feign 
that  he  was  within  the  scope  of  the  unextended  action.  When 
there  was  a contract  not  falling  under  the  old  heads,  but  executed 
on  one  side,  the  prietor  enforced  it  by  an  action  in  factum  priv- 
scriptis  verbis,  an  action  to  meet  the  case  with  the  circumstances 
set  forth  at  the  loginning ; but  such  an  action,  as  it  was  to  try 
an  issue  according  to  known  rules  of  law,  was  in  jus  concepta. 
3.  A further  division  de|)ended  on  the  varying  amount  of  latitude 
given  to  the  .judge.  The  actions  depending  on  the  old  civil 
law  were  stricti  juris,  and  the  judge  had  merely  to  decide  the 
question  submitted  to  him,  without  taking  into  account  considera- 
tions of  equity.  Otlier  actions  were  bona;  fidei,  i.e.  the  judges  were 
allowed  to  take  such  considerations  into  account.  In  real  actions, 
and  in  some  few  special  actions,  the  judge  had  always  a particular 
kind  of  latitude  given  him.  as  the  action  was  arbitraria  (.see  sec. 
103),  i.e.  he  could  order  the  thing  claimed  to  be  given  up,  and,  if 
it  was  not,  could  condemn  the  defendant  in  as  much  as  he  thought 
equitable  ; and  if  the  thing  was  in  the  possession  of  the  defendant, 
he  was  made  to  give  it  up.  Among  personal  actions  which  were 
arbitrarice  was  one  termed  ad  exhibendum,  which  was  used  in 
order  to  make  a pei-son  in  possession  of  a thing  produce  it,  so  that 
its  existence  in  his  hands  and  the  state  in  which  it  was  might  bo 
ascertained,  or  pay  damages  for  not  so  producing  it. 

107.  In  connection  with  actions  under  the  system  of  formula} 
we  have  to  notice  tlie  interdicts  of  the  pnetor.*  An 

. IrUtTihcls. 

interdict  was  an  order  is.sucd  by  the  prajtor,  and  was 
in  fact  an  edict  addressed  to  some  person  or  persons  with  reference 
to  a particular  thing.  Vim  fieri  veto,  exhibeas,  restituas,  ‘ I for- 
bid you  to  have  recourse  to  violence ; you  arc  to  produce,  you 
are  to  restore ; ’ such  were  the  forms  in  which  these  commands 
were  couched.  Interdicts  were  granted  where  some  danger  was 
apprehended,  or  some  injury  was  being  done  to  sometliing  to  which 
a public  character  atbiched,  as,  for  instance,  if  a road  was  stopjH'tl 
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up  ; but  they  were  also  granted  to  protect  private  interests,  and 
especially  to  protect  or  regulate  possession.  If  the  person  to 
whom  the  interdict  was  addressed  acquiesced  and  obeyed  the 
praetor’s  injunction,  nothing  remained  to  be  done ; but  if  he 
refused  to  obey,  the  magistrate  then  referred  to  the  decision  of  a 
judge,  whether  the  terms  of  the  interdict  ought  to  be  complied 
with.  For  instance,  an  interdict  ordering  a thing  to  be  restored 
might  have  been  issued  ; but  the  person  to  whom  it  was  directed 
might  deny  that  by  law  he  was  bound  to  restore  the  thing.  On 
his  stating  this  to  the  magistrate,  the  magistrate  would  give  an 
action  to  try  the  question,  shaping  the  terms  of  the  interdict  into 
the  irtlenlio  of  the  formula,  si  paret  A.  A.  rem  restituere  opor- 
tere,  &C.  And  it  is  thus  that  interdicts  are  connected  with  actionsi 
as  their  validity  depended  on  no  action  being  brought  to  contest 
them,  or  the  result  of  an  action  being  to  support  them.  Gradually 
the  action  superseded  the  interdict,  which  was  no  longer  used  as  a 
preliminary  step,  and,  by  the  time  of  Justinian,  the  interdict  had 
become  obsolete. 

108.  There  were  under  the  system  of  formulas  certain  cases 
Exiraordin-  which  the  magistrate  decided  without  sending  to  a 
anajudiaa.  judge.  In  these  cases  the  magistrate  was  said  extra 
ordinem  cognoacere,  and  the  proceedings  were  termed  extra 
ordinem  cognitiones,  judicia,  or  actiones.  Among  the  cases  in 
which  the  magistrate  proceeded  in  a summary  way,  were  restitu- 
tionea  in  integrum  (that  is,  certain  cases  in  which  he  restored  a 
person  suffering  from  something  from  which  he  ought  not  by  law 
to  suffer,  to  the  same  position  as  he  had  occupied  before  the  injury 
was  sustained),  and  cases  relating  to  Jideicommissa.  But  he  was 
called  upon  most  frequently  to  proceed  in  this  way  in  order  to  give 
execution  to  the  sentence  of  a judge.  The  proper 
remedy  of  the  creditors  was  still  against  the  person  of 
the  debtor  until  a lex  Julia,  probably  of  the  time  of  Augustus,* 
permitted  a debtor  to  avoid  arrest  by  giving  up  all  his  goods 
(^ceasio  bonorum).  If,  however,  the  debtor  could  not  be  found, 
then  the  prsetor  protected  the  creditors  by  what  was  termed  a 
venditio  bonorum  or  compulsory  sale.  The  creditors  were  placed 
in  full  possession  of  all  that  the  debtor  had  belonging  to  him ; 
his  persona  was,  in  fact,  transferred  to  them.  This  was  termed 
the  miaaio  in  bonorum  poasesaionem.  After  a certain  delay,  the 
creditors  sold  their  interest  in  the  debtor’s  property  to  the  person 

• Gajus,  iii.  78. 
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who  would  offer  to  pay  the  largest  proix>rtion  of  the  sums  they 
claimed.  He  became  the  purchaser,  and  this  emptio  bonorum 
transferred  to  him  the  persona,  or  legal  existence,  of  the  debtor, 
who  thereby  suffered  a capitis  derainutio,  and  became,  in  the 
language  of  the  law,  * infamous  It  was  in  the  exercise  of  his 
‘ extraordinary  ’ jurisdiction  that  the  magistrate  gave  this  mode  of 
execution. 

In  the  times  of  the  Republic  there  was  no  fixed  tribunal  of 
appeal,  but  the  authority  of  one  magistrate  might  be 
suspended  by  the  veto  of  another  magistrate.  Under 
the  empire  the  emperor  acted  as  a supreme  judge  whenever  he 
chose  to  interfere ; but  Hadrian  ordered  that  appeals  might  be 
brought  to  the  Senate,  and  that  the  decision  of  the  Senate  should 
be  final. 

109.  In  the  third  period  of  the  Roman  system  of  civil  process, 
the  period  of  exiraordinaTHa  judicia,  his  summary  Third  period 
jurisdiction  was  the  only  jurisdiction  the  magistrate 
exercised.  There  was  no  longer  any  distinction  between 
jtis  and  judicium;  the  magistrate  and  the  judge 
were  the  same  person,  so  that  in  the  language  of  the 
Institutes  judex  means  a magistrate  deciding  a cause.  By  a 
constitution  published  A.D.  294,  Diocletian  directed  all  magistrates 
in  the  provinces  to  decide  causes  themselves.  The  practice  was,  in 
course  of  time,  extended  throughout  the  whole  of  the  empire ; and 
in  the  days  of  Justinian  it  was  possible  to  speak  of  the  ordinaria 
judicia  as  quite  obsolete.* 

110.  In  the  days  of  the  later  emperors,  the  provinces  were 
classed  together  into  prefectures.  Over  each  province 
was  a prcBses,  who  had  a vicarius,  or  vice-president, 
under  him,  and  who,  either  himself  or  by  his  vicarius,  tried  all 
cases  above  a certain  amount,  fixed  by  Justinian  at  300  solidi; 
cases  below  that  amount  were  tried  by  inferior  judges,  called 
judices  pedanei,  or  by  the  defensores  of  provincial  towns.  The 
great  cities,  such  as  Constantinople  and  A lexandria,  were  under  a 
separate  jurisdiction.  The  praetorian  prmfect  was  the  head  judge 
of  appeal. 

111.  Under  the  system  of  extraordinuria  judicia,  an  action 
was  begun  by  the  plaintiff  announcing  to  a magistrate  Mode  o/pro- 
that  he  wi.sbod  to  bring  an  action,  and  furnishing  a 

short  sbitemeiit  of  his  ca.se.  No  written  statement  was  neceasary, 


Judtju. 
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but  one  was  often  made,  and  then  this  statement,  called  the  Uhellua 
conventionis,  was  sent  by  a bailiff  of  the  court  (inafor,  executor) 
to  the  defendant.  The  parties  or  their  procurators  appeared  before 
the  magistrate,  and  the  magistrate  decided  the  case.  Exceptio 
was  still  used  as  the  term  to  express  the  plea  of  the  defendant, 
which  ho  often,  but  not  necessarily,  reduced  to  writing.  There 
was  no  marked  stage  in  the  proceedings,  like  the  conclusion  of  the 
proceedings  injure  under  the  formulary  system,  to  show  when 
the  action  had  really  begun.  But  the  beginning  of  the  action,  to 
describe  which  the  term  litis  conteatatio  was  still  used,  was  said 
to  take  place  when  the  magistrate  had  heard  the  plaintiff  open  his 
case,  at  the  time  when,  all  preliminaries  having  been  gone  through, 
the  real  hearing  began.  The  condemnation  was  no  longer  merely 
a pecuniary  one,  and  the  judge  gave  sentence  for  the  thing  asked  for, 
and  not  for  its  equivalent.  Constantine  had  abolished  imprison- 
ment for  debt  unless  the  debtor  could  pay,  but  would  not.  But 
already,  before  the  system  of  extraordinaria  judicia  began,  in  the 
time  of  Antoninus  Pius,  the  simple  process  of  levying  executions 
on  so  much  of  the  debtor's  property  as  was  re(]uisite  had  been 
introduced. 

So  many  of  the  rules  of  Roman  law  relating  to  evidence 

which  are  known  to  us,  date  from  the  period  in  which 

Bvidefict.  , . . . , . . . ^ 

the  extraordinaria  judicia  prevailed,  that  it  may  be 
convenient  to  give  here  a brief  statement  of  what  the  chief  of  these 
rules  were.  W ritten  evidence  was  not,  as  a rule,  necessary,  but  when 
existing  wasalone  admissible, unle.ss  the  writing  waslost.  Twowit- 
nesses  were  necessary  to  prove  a fact,  and  among  those  who  could  be 
witnesses  great  consideration  was  paid  to  the  relative  character  and 
position  of  witnesses.  But  many  persons  could  not  be  witne-sses, 
sucli  as  persons  below  the  age  of  puberty,  criminals,  women  guilty 
of  adultery,and, under  Justinian, pagans, and  some  heretics.  Slaves 
could  only  be  admitted  to  complete  other  testimony.  The  parties 
to  the  suit  and  their  near  relations  were  excluded.  The  burden  of 
proof  rested,  as  a rule,  on  him  whowould  fail  if  no  evidence  was 
given,  and  therefore  on  him  who  affirms,  not  on  him  who  denies. 
Ijcgal  presumptions  (praeaumptionea  juris)  \rere  recognised,  .such 
as  that  a formal  transaction  like  emancipation  has  been  properly 
carried  through.  Witnesses  were  made  to  appear  by  summons 
from  the  judge,  and  were  put  on  their  oath.  The  torture  of 
slaves,  even  in  civil  cjises,  if  they  were  supjKXSed  to  be  keeping  back 
material  evidence,  was  a very  ancient  practice,  and  appears  to  have 
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lieen  ro€o<jinso(l  in  tlic  t ime  of  Ju.stinian.  Eaeli  of  <hc  jiartiiw  wa.s 

put  on  his  oath  that  lie  wa.s  not  hriiitriiijr  or  defomlin" 

\ . 11  Oalhs. 

the  action  except  on  fjrounds  that  lie  believed  to  bo 
ffood,  and  in  the  last  resort  either  party  could,  as  it  were,  com- 
promise the  action  by  challenoinfr  the  other  to  swear  to  the  true 
state  of  the  facts,  and  was  then  bound  by  what  was  so  deposed. 
Justinian  also  enacted  that  the  costs,  according  to  a fixed  .scale, 
should  bo  determined  by  the  oath  of  the  successful  litigant ; and 
the  advocates  of  the  parties  had  to  take  a preliminary  oath  that 
they  would  not  pervert  justice.* 

112.  Although  the  subject  of  crimes  and  criminal  procedure 
does  not  fall  properly  within  the  scope  of  the  In.sti- 
tutes,  which  is  a treatise  on  Private  Law,  yet  as  the 
subject  is  slightly  noticed  at  the  end  of  the  In.stitutes  and  is 
connected  with  the  general  history  of  Roman  law,  it  may  be 
convenient  to  give  some  slight  account  of  it  here.  Criminal 
jurisdiction  was  under  the  kings  an  attribute  of  the  king  himself, 
but  there  was  an  appeal  in  capital  cases  to  the  comitia  curiaUi. 
After  the  e.stablishment  of  the  republic  thecomitiaeenturiataa\oini 
could  judge  capital  case.s.  Thecomitiatributa  exercised  a criminal 
jurisdiction  (but  without  the  power  of  inflicting  death)  for  political 
oflences,  .such  as  those  committed  by  a magistrate  during  his  year 
of  office.  Before  both  these  comitia  the  accu.sation  had  to  be  made 
by  the  presiding  magistrate.  I'he  senate  also  exercised  a special 
power  of  judging  offenders  in  times  of  public  danger,  and  some- 
times under  such  circumstances  inflicted  death  as  punishment,  but 
it  did  not  properly  belong  to  the  senate  to  deal  with  capital  ca.ses, 
and  the  senate  also  exercised  an  ordinary  jurisdiction  and  dealt 
with  such  crimes  as  it  thought  proper  to  notice.  But  all  these 
authorities,  the  king,  the  comitia,  and  the  senate,  while  they  some- 
times discharged  them-selves  the  functions  of  the  judge,  were  in 
the  habit  of  delegating  their  powers  to  others  charged  to  make  an 
investigation  (quaestio)  of  the  crime.  At  first  each  deleqatio  was 
made  to  try  one  particular  offence,  and  when  the  case  had  been 
tried  the  quwstio  was  at  an  end.  These  quccstioncs,  the  term  being 
transferred  from  tlie  inquiry  to  the  persons  making  it,  were  subse- 
quently appointed  to  try  all  offences  of  a particular  kind  that  it 
might  be  neces-sary  to  inquire  into,  while  the  delegated  persons  held 
their  authority.  I^astly,  t he  quastiones  began  to  be  made^ierpcltKC, 
the  first  of  these  Ixung  probably  the  qurvatio  pccunim  repetamhe 
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established  by  the  lex  Calpurnia  (n.C.  233),  an<l  this  chanfje  was 
accompanied  by  the  introduction  of  something  like  a body  of 
criminal  law.  When  a qiicestio  was  made  perpetua,  the  crimes 
it  was  to  try  were  in  some  degree  defined,  and  the  punishment  pre- 
scribed ; whereas  previously,  the  body  exercising  criminal  jurisdic- 
tion or  its  delegates  had  been  bound  by  no  rules  of  law  as  to  the 
nature  «of  the  crime  or  its  punishment,  except  that  the  comitia 
centuriata  could  alone  inflict  death.  Each  queestio  consisted  of  a 
number  of  judges  varying  according  to  the  regulations  laid  down 
in  the  law  creating  it ; sometimes  of  thirty-two,  or  of  fifty,  or  of 
a hundred — the  judges  being  appointed  for  a year  and  taken  from 
the  same  list  as  that  from  which  judges  in  civil  suits  were  selected, 
so  that  the  history  of  the  contests  between  the  senatorial  and 
equestrian  orders  for  the  right  of  being  judges  already  referred  to 
(see  sec.  12)  applies  to  criminal  and  civil  judges  equally.  Before 
the  quoEstiones  pei'petuce  any  citizen  might  be  an  accuser.  He  had 
to  swear  that  his  charge  was  not  false,  and  he  had  to  prove  the 
guilt  of  the  accused — so  that  the  system  under  which  a criminal 
trial  is  regarded  as  a suit  between  parties  was  thus  introduced  into 
Roman  law.  Private  persons  had  from  an  early  time  of  Roman 
law  recovered  penalties  in  a civil  action  for  delicts  committed  to 
their  injury,  and  so.  too,  the  criminal  proceeding  took  the  form  of 
an  action  between  the  private  person  accusing  and  the  accused. 
The  judges  were  under  the  guidance  of  a president  (prieses),  and 
each  judge  pronounced  that  he  condemned,  ab.solved,  or  that 
there  was  not  proof  either  way,  by  dropping  into  an  urn  one  of 
three  tablets,  bearing  respectively  the  words  condemno,  ahsolvo, 
non  liquet.  If  the  accused  was  condemned,  he  received  the  preci.se 
punishment  provided  by  the  law  creating  the  queestio  perpetua. 
During  the  last  century  of  the  republic,  and  in  the  early  days  of 
the  empire,  a great  number  of  laws,  each  handing  over  a special 
head  of  oflence  to  a queestio  perpetua,  were  passed,  and  thus  some- 
tliing  like  a system  of  criminal  law  and  criminal  procedure  was 
established.  Under  the  empire,  as  time  went  on,  exactly  what 
happened  in  civil  suits  happened  in  criminal  proceedings.  The 
magistrates  had  exercised  a power  of  dealing  with  some  offences 
in  a summary  manner  (extra  ordinem),  and  the  sphere  of  their 
authority  was  gradually  enlarged  until  itsuperseded  the  queestiones 
perpetuee  altogether,  as  the  formulary  system  of  actions  was  super- 
seded by  the  extraordinary  jurisdiction  of  the  magistrate  in  civil 
suits. 
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ra  NOKINE  DOMINI  NOSTBI 
JE80  CHRISTI. 

Imperatob  C^esab  Flavius  Justi- 
NIANU8  ALAMANNIOCS  GoTHICUS 
Fbancicus  Gkrmanicus  Anticos 
Alanicus  Vandaucus  Afbicanus 

MU8  FELIX  INCLYTUS  VICTOB  AC 
TBIUHPHATOB  SKMPEB  ACQUBTUS 
CUPID*  LEOUM  JUVKNTUTI. 


Imperatoriaiu  luajoBlatem  uou 
Bolnm  amiis  dccoralain,  sed  etiaiii 
lu^buB  oj>ortet  esse  arinatara,  ut 
utrumque  teiiipus  et  bellorum  ct 
pacig  recto  possit  gubemari  et 
princeps  Uomanus  victor  exiatat 
non  solum  in  hostilibus  pra-liis,  sed 
ctiam  per  Icgitinios  trainites  calum- 
niantiuin  iniquitates  expellens,  ot 
tiat  tain  juris  religiosissimus  quam 
victis  hostibus  triuinphator. 

1.  Quorum  utramque  viam  cum 
summis  vigiliis  et  summa  provi- 
dentia  adnuente  Deo  perfecimus. 
Et  bellicos  quidem  sudores  nostros 
barbaricie  gentes  sub  juga  nostra 
deduettt!  cognoscimt  et  tarn  Africa 
quam  aliie  innumerosie  provincis 
post  tanta  teniponim  spatia  nostris 
victoriis  a cailesti  numine  pra-stitis 
iteruin  dicioni  Komante  nostroque 
additie  imperio  protestantur.  Om  nes 
vero  populi  legibus  jam  a nobis 
promulgatis  vel  compositis  regun- 
tur. 

2.  Etcurasocratissimasconstitu- 
tioncs  antea  confusas  in  luculentam 
creximus  consonautiain,  tunc  nos- 
trani  extcndiinus  curam  ct  ad  iin- 


IN  THE  NAME  OF  OUB  LOBU 
JESUS  CHRIST. 

The  Empbbob  C*sab  Flavius  Jus- 
TINIANUS,  VANQUISHES  OF  TUB  Ala- 
MANi,  OoTHS,  Francs,  Germans, 
Antes,  Alani,  Vandals,  Africans, 

PIOUS,  HAPPY,  glorious,  TRIUMPHANT 
CONQUEBOR,  EVER  AUGUST,  TO  THE 
YOUTH  DESIROUS  OF  STUDYING  THE 
LAW,  GREETING. 

The  imperial  majest)^  should  be 
not  only  made  glorious  by  arms,  but 
also  strengthened  by  laws,  that,  alike 
in  time  of  peace  and  in  time  of  war, 
the  state  may  be  well  governed,  and 
that  the  emperor  may  not  only  be 
victorious  in  the  field  of  battle,  but 
also  may  by  every  legal  means  re|iel 
the  iniquities  of  men  who  abuse  the 
laws,  and  may  at  once  religiously 
uphold  justice  and  triumph  over  his 
conquered  enemies. 

1.  By  our  incessant  labours  and 
great  care,  with  the  blessing  of  God, 
we  have  attained  this  double  end. 
The  barbarian  nations  reduced  under 
our  yoke  know  our  efforts  in  war ; to 
which  also  Africa  and  very  many 
other  provinces  bear  witness,  which, 
after  so  long  an  interval,  have  been 
restored  to  tbe  dominion  of  Rome  and 
our  empire,  by  our  victories  gained 
through  the  favour  of  heaven.  All 
nations  moreover  are  governed  by 
laws  which  we  have  already  either 
promulgated  or  compiled. 

2.  When  we  had  arranged  and 
brought  into  perfect  harmony  the 
hitherto  confused  mass  of  imperial 
constitutions,  wc  then  extended  our 
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incnsa  prudenti®  veteris  ct 

opus  desperatum,  quasj*  per*ihedium 
profundum  eunteSj.'cs^Jeati  favore 
jam  adiniplevimus, ** 

• *.  • 

• • ft 

3.  Cumqne  h6(5  Deo  pjopitio 
peractuni«€st,*^riboniano,  viro  mag- 
nilico,  jIiAglqtrb  et  ex  qujestore  sacri 
palatii  ijpetri,  nec  non  Theophilo  et 
Dprotheo,  viris  illustribus,  anteces- 

.^sorlbus,  quorum  omnium  sollertiam 
.iBtMe{Tum  scientiam  et  circa  nostras 
‘.jussiones  fidem  jam  ex  multis  renim 
argumentis  accepimus,  convocatis, 
specialiter  mandavimus,  ut  nostra 
auctoritate  nostrisque  suasionibus 
componant  institutiones : ut  liceat 
vobis  prima  legurn  cunabula  non 
ab  antiquis  fabulis  disccrc,  sed  ab 
impcriali  splendore  appetere,  et 
tarn  aures  quam  animjB  vestrae  nihil 
inutile  nihihjue  perperam  positum, 
sed  quod  in  ipsis  rerum  optinet  ar- 
gumentis,  accipiant  et  quod  in  priore 
tempore  vix  post  triennium  in- 
ferioribus  contingebat,  ut  tunc  con- 
stitutioncs  impcratorias  legerent, 
hoc  VOS  a primordio  ingrediamini, 
digni  tanto  honore  tantaque  reperti 
felicitate,  ut  et  initimn  vobis  et 
finis  legum  .eruditionis  a voce  prin- 
cipal! procedat. 

4.  Igitur  post  libros  quinquaginta 
digestorum  seu  pandectarum,  in 
quos  omne  jus  antiquum  collatum 
est  (quos  per  eundem  \drum  excel - 
sum  Tribonianum  nec  lion  ceteros 
viros  illustres  et  facundissimos  con- 
fecimus),  in  hos  quattuor  libros  eas- 
dcm  institutiones  partiri  jussimus, 
ut  sint  totius  legitimae  scientiae  prima 
elemcnta. 

5.  Quibus  breviter  expositum  est 
et  quod  antea  optinobat,  et  quod 
postca  desuetudine  inumbratum  ab 
impcriali  remedio  illuminatum  est. 

6.  Quas  ex  omnibus  antiquorum 
institutionibus  et  praecipue  ex  com- 
mentariis  Gaii  nostri  tarn  institu- 
tionum  quam  rerum  cottidionarmn, 
aliisque  multis  commentariis  com- 
positas  cum  tres  praidicti  viri  pru- 
dentes  nobis  optulermit,  et  legimus 
et  cognovimus  et  plenissimum  nos- 
trarum  constitutionum  robur  eis  ac- 
commodavimus. 


care  to  the  vast  volumes  of  ancient 
law ; and,  sailing  £is  it  were  across 
the  mid-ocean,  have  now  completed, 
through  the  favour  of  heaven,  a work 
that  once  seemed  beyond  hope. 

8.  When  by  the  blessing  of  God 
this  task  was  accomplished,  we  sum- 
moned the  most  eminent  Tribonian, 
master  and  ex-quaestor  of  our  palace, 
together  with  the  illustrious  Theo- 

{)hilus  and  Dorotheus,  professors  of 
aw,  all  of  whom  have  on  many  occa- 
sions proved  to  us  their  ability,  legaJ 
knowledge,  and  obedience  to  our 
orders  ; and  we  have  specially  charged 
them  to  compose,  under  our  authority 
and  advice.  Institutes,  so  that  3"ou  may 
no  more  learn  the  first  elements  of  law 
from  old  and  erroneous  sources,  but 
apprehend  them  by  the  clear  light  of 
imperial  wisdom ; and  that  your  minds 
ana  ears  may  receive  nothing  that  is 
useless  or  misplaced,  but  only  what 
obtains  in  actual  practice.  So  that, 
whereas,  fonnerly,  the  junior  students 
could  scarcely,  after  three  years’ 
study,  read  the  imperial  constitutions, 
you  may  now  commence  your  studies 
by  reading  them,  you  who  have  been 
thought  worthy  of  an  honour  and  a 
happiness  so  great  as  that  the  first 
and  last  lessons  in  the  knowledge  of 
the  law  should  issue  for  you  from  the 
mouth  of  the  emperor. 

4.  When,  therefore,  by  the  assist- 
ance of  the  same  eminent  person 
Tribonian  and  that  of  other  illustrious 
and  learned  men,  we  had  compiled 
the  fifty  books,  called  Digests  or 
Pandects,  in  which  is  collected  the 
whole  ancient  law,  we  directed  that 
these  Institutes  should  be  divided  into 
four  books,  which  might  serve  as  the 
first  elements  of  the  whole  science  of 
law. 

6.  In  these  books  a brief  exposi- 
tion is  given  of  the  ancient  laws,  and 
of  those  also  which,  overshadowed  by 
disuse,  have  been  again  brought  to 
light  by  our  imperial  authority. 

6.  These  four  books  of  Institutes 
thus  compiled,  from  all  the  Institutes 
left  us  by  the  ancients,  and  chielly 
from  the  commentaries  of  our  Gains, 
both  in  his  rn.stitutes,  and  in  his  work 
on  daily  affairs,  and  also  from  many 
other  commentaries,  were  firesented  to 
us  by  the  three  learned  men  we  have 
above  named.  We  have  rejul  and  ex- 
amined them  and  have  accorded  to 
them  lUl  the  force  of  our  constitutions. 
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7.  Siminia  itaquo  oi>e  et  alacri 
Btiulio  has  leRCS  nostras  accipite  et 
vosniet  ipsos  sic  crmlitos  ostendite, 
ut  spes  VOS  pulcherrima  foveat,  toto 
logitimo  opere  perfecto,  posse  etiani 
nostrain  rem  publicam  in  partibus 
ejus  vobis  credendis  gubemare. 


Data  undccuuo  kalendas  Decem- 
bres  Constantinopoli  domino  nostro 
Justinianoperpetuo  Augusto  tertium 
cotisule. 


7.  Receive,  therefore,  with  eager- 
ness, and  study  with  cheerful  dili- 
gence, these  our  laws,  and  show  your- 
selves persons  of  such  Icarnuig  that 
you  may  conceive  the  flattering  hope 
of  yourselves  being  able,  when  your 
course  of  legal  study  is  completed,  to 
govern  onr  empire  in  the  different  por- 
tions that  may  be  entrusted  to  your 
care. 

Given  at  Constantinople  on  the 
eleventh  day  of  the  calends  of  De- 
cember, in  the  third  consulate  of  the 
Emperor  Justinian,  ever  August  (533;. 
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Tit.  L DE  JUSTITIA  ET  JURE 

JusTiTiA  est  constans  et  per-  Justice  is  the  constant  and  perpetual 

petua  voluntas  jus  suum  cuique  wish  to  render  every  one  his  due. 
tribuens. 

D.  I 1.  10. 

The  term  ju8,  in  its  most  extended  sense,  was  taken  by  the 
Roman  jurists  to  include  all  the  commands  laid  upon  men  that 
they  are  bound  to  fulfil,  both  the  commands  of  morality  and  of 
law.  The  distinction  between  commands  which  are  only  enforced 
by  the  sanction  of  public  or  private  opinion,  and  those  enforced 
by  positive  legal  sanctions,  may  seem  clear  to  us ; but  the  Roman 
jurists,  in  .speaking  of  the  elementary  principles  and  divisions  of 
jurisprudence,  did  not  keep  law  and  morality  distinct.  Celsus 
defines  yiw  as  ars  honi  et  cequi.  (D.  i.  1.  1.)  This  extension  of 
the  term  would  sink  positive  law  in  morality ; that  only  would  l>e 
suppased  to  be  commanded  which  ought  to  be  commanded.  'J’he 
confusion  arose  principally  from  the  view  of  the  law  of  nature, 
liorrowed  from  Greek  philosophy  by  the  jurists.  (See  Introd. 
.sec.  14.) 

Jus,  used  in  its  strictly  legal  sense,  has  two  principal  meanings. 
It  either  signifies  law,  that  is,  the  whole  mass  of  rights  and  duties 
protected  and  enforced  by  legal  remedies,  or  it  means  any  single 
right,  that  is,  any  faculty  or  privilege  accorded  by  law  to  one  man 
accompanied  by  a correlative  duty  imposed  on  another  man.  J^is 
itineriSy  for  in.stance,  is  the  right  given  to  one  man  of  going 
through  the  land  of  another  who  is  placed  under  a duty  to  let  him 
pass.  Neither  a right  nor  a duty,  at  any  rate  in  the  sphere  of 
private  law  with  which  alone  the  Institutes  deal,  can  exist  with- 
out the  other.  (See  Introd.  sec.  36.) 

1.  Jurisprudentia  est  divinarnm  1.  Jurisprudence  is  the  knowledge 
atqne  humanarum  rerura  notitia,  of  things  divine  and  human ; the  sci- 
justi  atque  injusti  scientia.  ence  of  the  just  and  the  unjust. 

D.  i.  1.  10.  2. 
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Jurispritdentia  i.s  t,ho  knowledge  of  what  is  jws,  and  jus,  ac 
cording  to  the  theory  of  the  law  of  nature,  laid  down  what  is  com- 
inaniled  by  riglit  reason,  this  right  reason  being  common  to  the 
divine  .scheme  of  things  and  to  man.  On  this  gi-ound,  and  also 
becau.se  public  law  ha,s  to  deal  with  religious  worship,  the  know- 
ledge of  divine  things  was  nece-s.sary,  as  well  as  the  knowledge 
of  human  things,  to  .say  what  were  the  contents  of  jus.  Both 
this  and  the  preceding  ilefinition  are  taken  at  random  out  of  the 
writings  of  iJlpian.  (See  Introd.  sec.  24.) 


2.  His  goneralitor  cognitis  et 
incipientibus  nobis  exponere  jura 
populi  Itomani  ita  ni.axinie  viden- 
tiir  |)OhSO  tradi  coiniiiodissiiue,  si 
primo  levi  ac  siinplici,  post  deindc 
diligcntissinia  atquc  exactissima 
interpretatione  singula  tra<lantur. 
.Mioquin  si  statim  ab  initio  rudeiu 
odhuc  et  infirmuni  aniinuni  studiosi 
multitudine  ac  varietate  rerum 
oneraverimus,  duorimi  altcrum  aut 
desertorein  studiomin  efficiein\ig  aut 
cum  niagno  labore  ejus,  sajpe  etiain 
cum  diffidentio,  quic  plorunKpio 
juvenes  avertit,  serius  ad  id  perdu- 
ccimis,  ad  quod  Icnioro  via  ductus 
sine  magno  labore  et  sine  ulla  diffi- 
dentia  maturius  perduci  potuisset. 


8.  .Juris  pripcepta  sunt  hiec : 
honcste  vivere,  altcrum  non  Isedere, 
suuni  cui<pie  tribuere. 

4.  Hujus  studii  dn®  sunt  posi- 
tiones,  publicum  ot  privatum.  Pub 
licum  jus  est,  quod  ad  statum  rci 
Romanic  spectat,  privatum,  quod 
ad  singulorum  utilitatem  jicrtinet. 
l)icen<lum  cst  igitur  de  jure  pri- 
vato,  quod  trijxsrtitum  cst  ; col- 
Icctuin  cst  cnim  ex  naturalibus 
jincccjitis  aut  gentium  aut  civilibus. 


2.  Having  explained  these  general 
terms,  wo  think  we  shall  commence 
our  exposition  of  the  law  of  the  Ro- 
man people  most  oilvantageously,  if  our 
explanation  is  at  first  plain  and  easy, 
and  is  then  carried  on  into  details 
with  the  utmost  care  and  exact- 
ness. For,  if  at  the  outset  we  over- 
load the  mind  of  the  student,  while 

et  new  to  the  subject  and  unable  to 

ear  much,  with  a multitude  and 
variety  of  topics,  one  of  two  things  will 
happen — we  sliall  either  cause  him 
wholly  to  abandon  his  studies,  or,  after 
great  toil,  and  often  after  great  distrust 
of  himself  (the  most  frequent  stum- 
bling-block in  the  way  of  youth),  we 
shall  at  last  conduct  him  to  the  point,  to 
which,  if  he  hod  been  led  by  a smoother 
rood,  he  might,  without  great  labour, 
and  without  any  distrust  of  his  own 
powers,  have  been  sooner  conducted. 

3.  The  maxims  of  law  ore  these : 
to  live  honestly,  to  hurt  no  one,  to  give 
every  one  his  due. 

4.  The  study  of  law  is  divided  into 
two  branches ; that  of  public  and  that 
of  private  law.  Public  law  is  that 
which  regards  the  government  of  the 
Roman  Empire ; private  law,  that 
which  concerns  the  interests  of  indi- 
viduals. We  are  now  to  treat  of  the 
latter,  which  is  compo.sed  of  throe  ele- 
ments, and  consists  of  precepts  belong- 
ing to  natural  law,  to  the  law  of 
nations,  and  to  the  civil  law. 


n.  L 1.  1.  2. 


Both  the^iM  puhlicum  and  the  jus  privatum  fall  under  muni- 
cipal law,  that  i.s,  the  law  of  a particular  state.  Puhlicum  jus  in 
sacris,  in  sacerdotihus,  in  magistralibus  consistit.  (1).  i.  1.  1. 
2.)  Public  law  regulates  religious  worship  and  civil  admini.stra- 
tion  ; privatt'  law  determine.s  the  rights  and  duties  of  individuals. 
The  threefold  division  of  private  law  given  in  the  text  is  di,scu.s.scd 
in  the  next  si'Ction. 
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Tit.  II.  I)E  JURE  NATURALI,  GENTIUM  ET  CIVILI. 


Jus  naturole  est,  quod  uatura 
omnia  animalia  docuit.  Nam  jus 
istud  non  human!  Rencris  proprium 
est.  Bed  omnium  aniinalium,  quoe  in 
coelo,  qusp  in  terra,  qme  in  rnari  nas- 
cuntur.  Hinc  desccndit  marisatque 
femin®  conjucatio,  quam  nos  matri- 
monium  appellamus,  hinc  liberorum 
procreatio  et  ediicatio : videmus 

etcnim  cetera  quoqnc  animedia  istius 
juris  peritia  censeri. 


The  law  of  nature  is  that  law  which 
nature  teaches  to  all  animals.  For  this 
law  does  not  belong  exclusively  to  the 
human  race,  but  belongs  to  all  animals, 
whether  of  the  air,  the  earth,  or  the  sea. 
Hence  comes  that  yoking  together 
of  male  and  female,  which  we  term 
matrimony  ; hence  the  procreation  and 
bringing  up  of  children.  We  see,  in- 
deed, that  all  the  other  animals  besides 
man  arc  considered  as  having  know- 
ledge of  this  law. 


D.  i,  1.  1.  8. 


In  the  Introduction  (sec,  14)  a sketch  has  been  given  of  what 
the  jurists  meant  by  the  lex  naturcB.  It  was  the  exprc.ssion  of 
right  reason  inherent  in  nature  and  man,  and  having  a binding 
force  as  a law.  It  was  contrasted  with  thejtts  civile,  the  old  strict 
law  of  Rome  (Introd.  sec.  10),  and  also  with  the  jus  gentium,  the 
sum,  that  is,  of  the  law  found  to  obtain  in  other  nations  besides 
the  Romans,  as  well  as  in  Roman  law.  (Introd.  sec.  12.)  There 
thus  arose  the  threefold  division  of  law  adopted  in  the  last  para- 
graph of  the  last  title ; but  the  jus  gentium  and  the  jtis  naturnle 
were  often  placed  in  the  same  head  of  division,  for  the  law  com- 
mon to  all  nations  was  but  the  embodiment  and  indication  of  what 
right  reason  was  supposed  to  command  to  all  men.  Thus  while 
the  threefold  division  of  law  was  adopted  by  some  jurists,  a two- 
fold division  was  adopted  by  others,  and  is  adopted  in  the  next  and 
the  eleventh  paragi-aphs  of  this  title,  Justinian  lirst  borrowing  from 
Ulpian,  who  adopted  the  threefold  division,  and  then  from  Gains, 
who  adopted  the  twofold. 

Unfortunately,  in  order  to  give  a notion  oi  jus  ruifum/e,  Jus- 
tinian has  borrowed  a passage  from  Ulpian,  in  which  that  jurist 
runs  otf  into  a suV)sidiary  and  divergent  line  of  thought.  It  is 
easy  to  see  that  if  we  begin  to  make  inherent  reason  the  foumla- 
tion  of  law,  we  may  tind  it  nece-ssary  to  take  into  account  the 
community  of  actions  which,  in  some  of  the  primary  features  of 
physical  life,  reason  or  instinct  .suggests  to  man  and  animals.  If 
jus  is  that  which  nature  commands,  nature  may  Ije  said  to  com- 
mand the  propagation  of  the  species  in  animals  as  much  as  in 
man,  and  thus  there  would  be  a jus  common  to  animals  and  to 
men.  A jurist  to  whom  the  theory  of  the  lex  naturw  was 
familiar,  might  easily  pursue  the  .subject  to  a point  in  which  men 
and  animals  seemed  to  meet.  But  the  main  theory  had  nothing  to 
do  with  animals,  as  it  looked  only  to  the  reason  inherent  in  the 
universe  and  in  man,  and  in  considering  what  the  Roman  jurists 
meant  by  jus  nnturale  this  fragment  of  Ulpian  may  be  dismissed 
almo.st  entirely  from  our  notice. 
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1.  Jus  auteni  civile  vel  gentium 
ita  (lividitur : oiiines  populi,  qui 
legihus  et  morihus  re^umtur,  partiiu 
8UO  proprio,  partiin  coininuni  om- 
nium hominum  jure  utuntur  : uam 
quod  quisque  populus  ipse  sibi  jus 
constituit,  id  ipsius  proprium  civi* 
tatis  est  vocaturque  jus  civile, 
quasi  jus  proprium  ipsius  civitatis  : 
quod  vero  naturalis  ratio  inter 
ornnes  homines  constituit,  id  apud 
omnes  populos  peraeque  custoditur 
vocaturque  jus  gentium,  quasi  quo 
jure  omnes  gentes  utuntur.  Et 
populus  itaque  liomanus  partim  suo 
proprio,  partim  communi  omnium 
hommum  jure  utitur.  Quae  singula 
qualia  sunt,  suis  loois  proponemus. 

Gai. 


1.  Civil  law  is  thus  distingiiished 
from  the  law  of  nations.  Every  com- 
munity governed  by  laws  and  cu.Htoms 
uses  partly  its  own  law,  partly  laws 
common  to  all  mankind.  The  law  which 
a people  makes  for  its  own  govern- 
ment belongs  exclusively  to  that  state, 
and  is  colled  the  civil  law,  as  being  the 
law  of  the  particular  state.  But  the 
law  which  natural  reason  appoints  for 
all  mankind  obtains  equally  among  all 
nations,  and  is  called  the  law  of  nations, 
because  all  nations  make  use  of  it.  The 
people  of  Rome,  then,  are  governed 
partly  by  their  own  laws,  and  partly 
by  the  laws  which  are  common  to  aU 
mankind.  What  is  the  nature  of  these 
two  component  parts  of  our  law  w’e 
will  set  forth  in  the  proper  place, 
i.  1. 


2.  Sed  jus  qnidem  civile  ex  nna- 
quoque  civitate  appellatur,  veluti 
Atheniensium : nam  si  quis  velit 
Solonis  vel  Draconis  leges  appellare 
jus  civile  Atheniensium,  non  erra- 
verit.  Sic  enim  et  jus,  quo  populus 
Romanus  utitur,  jus  civile  Roma- 
norum  appellamus  vel  jus  Quiri- 
tium,  quo  Quirites  utuntur  ; Romani 
enim  a Quirino  Quirites  appellan- 
tur.  Sed  quotions  non  a^dimus, 
cujus  sit  civitatis,  nostnun  jus  sig- 
niheamus:  sicuti  cum  poetam  dici- 
mus  nec  addimus  nomen,  subauditur 
apud  Gr®cos  egregius  Homerus,  apud 
nos  Vergilius.  autem  gentium 
Omni  humano  generi  commune  est. 
Nam  usu  oxigente  et  humanis  nc- 
cessitatibus  gentes  human®  qu®- 
dam  sibi  constituerunt : bella  etenim 
orta  sunt  et  captivitates  secut®  et 
servitutes,  qu®  sunt  juri  naturali 
contrari®  (jure  enim  naturali  ab 
initio  omnes  homines  liberi  nasce- 
bautur);  ex  hoc  jure  gentium  et 
omnes  p®ne  contractus  introducti 
sunt,  ut  emptio  venditio,  locatio 
conductio,  societas,  depositum,  mu- 
tuum et  alii  innumerabiles. 

D. 


2.  Civil  law  takes  its  name  from  the 
state  which  it  governs,  as,  for  instance, 
from  Athens  ; for  it  would  bo  very 
proper' to  speak  of  the  laws  of  Solon  or 
Draco  as  the  civil  law  of  Athens.  And 
thus  the  law  which  the  Roman  people 
make  use  of  is  called  the  civil  law  of  the 
Romans,  or  that  of  the  Quirites,  as  be- 
ing used  by  the  Quirites ; for  the  Ro- 
mans are  called  Quirites  from  Quirinus. 
But  whenever  we  speak  of  civil  law, 
without  adding  of  what  state  we  are 
speaking,  we  mean  our  own  law : just  as 
when  ‘ the  poet  ’ is  spoken  of  without 
any  name  being  expressed,  the  Greeks 
mean  the  great  Homer,  and  we  Ro- 
mans mean  Virgil  The  law  of  nations 
is  common  to  all  mankind,  for  nations 
have  established  certain  laws,  os  occa- 
sion and  the  necessities  of  human  life 
required.  Wars  arose,  and  in  their  train 
followed  captivity  and  then  slavery, 
which  is  contrary  to  the  law  of  nature ; 
for  by  that  law  all  men  are  originally 
born  free.  Further,  from  this  law  of 
nations  almost  all  contracts  were  at 
first  introduced,  as,  for  instance,  buy- 
ing and  selling,  letting  and  hiring, 
partnership,  deposits,  loans  returnable 
in  kind,  and  very  many  others, 
i.  4.  5. 


The  term  jus  civile,  as  used  here,  entirely  depends  for  its 
meaning  on  the  contrast  between  it  and  the  jus  gentium.  When 
the  jurists  came  to  examine  different  systems  of  laws,  they  found 
much  in  each  that  was  common  to  all.  This  common  part  they 
termed  the  jus  gentium;  and  the  residue,  the  part  peculiar  to 
eacli  state,  they  called  jus  civile.  The  contracts  of  sale,  hiring, 
and  the  others  mentioned  in  the  text,  were,  they  found,  carried 
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0!i  niuch  in  the  same  way  in  every  country,  and  they  therefore 
UH.si;infd  tln'iii  to  the  head  of  jus  fieniitiin,  and  contra.sted  them 
wit  h forms  of  contract  wliich  were  peculiar  to  tlie  ohl  Roman  law, 
and  were  therefoi’e  considered  part  of  the  jus  civile.  In  the  usual 
sense  of  jus  civile,  in  which  it  means  the  old  law  of  Rome  prior 
to  the  jus  honoranum  (see  Introd.  sec.  10),  these  contracts  were 
part  of  the  jus  civile,  that  is,  they  were  part  of,  and  were  recog- 
nised by,  the  old  law,  but  they  were  also  part  of  the  general  law 
of  nations,  and  no  forms  p>eculiar  to  Roman  law  were  necessary  for 
their  creation. 


3.  Constat  antem  jus  nostnim 
ant  cx  Boripto  aut  ex  non  acripto, 
ut  apud  Griecos  : ruv  yoftuv  ot 

oi  3c  aypfUpol.  Scriptuni 
jus  eat  lex,  plebiacita,  senatuacon- 
Hulta,  principum  placita,  mafpstra- 
tuum  edicta,  responsa  prudentinm. 

4.  Lex  est,  quod  popnlus  Boma- 
niis  senatorio  niagiatratu  intcrro- 
Cantc,  vohiti  consule,  conatituebat. 
I’lebiacitiim  est,  quod  plebs  plcbeio 
inagistratu  interroganto,  veluti  tri- 
buno,  conatituebat.  Plebs  autem 
a populo  eo  dilTcrt,  quo  species  a 
penere : nain  ap[>ellatione  populi 
universi  cives  signiCeantur,  con- 
nuineratis  etiam  patriciia  et  sena- 
toribus : plebis  autem  appellatione 
sine  patriciia  et  senatonbus  oeteri 
cives  significantur.  Sed  et  plebi- 
acita,  lege  Hortensia  lata,  non  minus 
valcrc  quam  leges  coeperunt. 

Qai 


8.  Our  law  is  written  and  un- 
written, just  as  among  the  Greeks 
some  of  their  laws  were  written  and 
others  not  written.  The  written  part 
consists  of  laws,  plebiiciia,  senatut- 
comulta,  enactments  of  emperors, 
edicts  of  magistrates,  and  answers  of 
jurisprudents. 

4.  A law  is  that  which  was  enacted 
by  the  Koman  people  on  its  being  pro- 
posed by  a senatorian  magistrate,  as  a 
consul.  A ptehiscitum  is  that  which 
was  enacted  by  the  plebs  on  its  being 
proposed  by  a plebeian  magistrate,  as  a 
tribune.  The  plebs  differs  from  the 
people  ns  a species  from  its  genus  ; for 
all  the  citizens,  including  patricians 
and  senators,  are  comprehended  in  the 
people  ; but  the  plebs  only  includes 
citizens,  not  being  patricians  or  sena- 
tors. But  plebiscita,  after  the  Hor- 
tensian  law  had  been  passed,  began  to 
have  the  same  force  as  laws. 

. L 3. 


A lex  or  populi  scitum,  to  use  a word  made  by  the  commen- 
tators on  the  analogy  of  plebiscitum,  was  paased  originally  only 
in  the  comitia  curiata ; after  the  establishment  of  the  comitia 
centuriata  in  both  these  comitia ; but,  excepting  in  the  case  of 
conferring  the  imperium,  almost  always  in  the  centuriata.  (See 
Introd.  sec.  5,  15.) 

The  lex  Hortensia,  b.C.  287,  had  been  preceded  by  the  lex 

Valeria  Horatia,  B.C.  449,  and  the  lex  Puhlilia,  B.c.  339,  by 

lx)th  of  which  it  was  provided  that  plebiscita  should  bind  the 
whole  people.  Either  the  effect  of  their  provisions  had  been 

disputed,  or  e.xccptions  had  been  made  to  them,  or  perhaps  the 

extension  of  the  authority  of  the  plebiscitum  which  they  gave  was 
not  so  complete  as  their  terms  would  seem  to  imply.  (Nieb.  ii. 
3(56.)  The  term  lex  is  very  frequently  applied  to  plebiscita  as 
well  as  to  populi  scita.  (See  Introd.  sec.  9.) 

6.  SenatuBconsultum  est,  quod  G.  A senatus-consiiltum  is  that 
Bcnatiis  jubel  atque  constituit.  Nam  which  the  senate  commands  and  ap- 
cum  auctus  est  populus  Komanus  points : for,  when  the  Koman  people 
ill  cum  modum,  ut  difficile  sit  in  was  so  increased  that  it  was  diflicult  to 
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unum  eum  eonvocari  lepB  sanciends  assetnblo  it  together  to  pass  laws,  it 
causa,  (cquuin  vi.sum  est  senatuin  seemed  right  that  the  senate  should  he 
vice  populi  consult.  consulted  in  the  place  of  the  people. 

Oil.  i.  4 ; D.  i.  2.  2.  9. 


Senatus-consulta  had  in  some  instances  the  force  of  a law 
even  in  the  times  of  the  republic,  for  we  have  a few  preserved  of  a 
date  antecedent  to  the  Csasars,  which  undoubtedly  had  the  force  of 
law  ; but  they  all  relate  to  matters  of  social  administration,  such 
as  forbidding  burial  within  the  city,  or  the  importation  of  wild 
beasts.  (See  Introd.  sec.  15.)  But  we  cannot  speak  of  senatus- 
consulta  as  a substantial  part  of  the  general  legislation  till  the 
times  of  the  emperors,  when  they  superseded  every  other  except 
the  emperor’s  enactments.  The  appeal  of  the  emperor  to  their 
authority  dwindled  down  into  a mere  form.  (Cod.  i.  14.  12.  1, 
in  praesenti  leges  condere  soli  imperatori  concessum  est.) 


6.  That  which  seems  good  to  the 
emperor  has  also  the  force  of  law ; for 
the  people,  by  the  lex  regia,  which  is 
passed  to  confer  on  him  his  power, 
make  over  to  him  their  whole  power 
and  authority.  Therefore  whatever  the 
emperor  ordains  by  rescript,  or  decides 
in  adjudging  a cause,  or  lays  down  by 
edict,  is  unquestionably  law ; and  it  is 
these  enactments  of  the  emperor  that 
are  called  constitutions.  Of  these, 
some  are  jiersonal,  and  are  not  to  be 
drawn  into  precedent,  such  not  being 
the  intention  of  the  emperor.  Sup- 
posing the  emperor  has  granted  a 
favour  to  any  man  on  account  of  his 
merits,  or  inflicted  some  punishment, 
or  granted  some  extraordinary  relief, 
the  application  of  these  acts  does  not 
extend  be3'ond  the  particular  indi- 
vidual. But  the  other  constitutions, 
being  general,  are  undoubtedly  bind- 
ing on  all. 

Oai.  i.  6;  I),  i.  4.  1. 

The  imperial  constitutions,  though  known  in  the  time  of  the 

Croviou.s  emperors,  first  atbiined,  unilor  Hadrian,  the  po.sition  of 
cing  in  reality  the  only  source  of  law.  They  were  of  three 
kiu(Ls : first,  epistolw,  letters  or  answers  to  letters  addres.sed  by 
the  emperor  to  different  individuals  or  public  bodies,  or  mandata, 
orders  given  to  particular  officers,  and  rescripta,  answers  given  by 
tlie  em|>eror  to  magistrates  who  requested  his  a.s.si.stancc  in  the 
decusion  of  doubtful  jxiints  (Bk.  i.  Tit.  8.  2);  secondly,  judicial 
sentences,  decreta,  given  by  the  em]>erors  (Bk.  ii.  Tit.  15.  4) ; lx)th 
these  kinds  having  force  only  by  serving  as  a precedent  in  similar 
ca.se.s;  and  thirdly,  wfiefa,  or  laws  binding  generally  on  all  the 
subjects  of  the  emperor.  (See  Introd.  .sec.  1(5.) 


6.  Sed  et  quod  principi  placuit, 
legis  habet  vigorem,  cum  lege  regia, 
qufcdc  imperio  ejus  lata  est,  populus 
ei  ot  in  eum  omne  suum  uuperium 
et  potestatem  concessit.  Quodcura- 
que  igitur  iun>orator  per  epistulam 
oonstituit  vel  cognoscens  decrevit 
vel  edicto  praecepit,  legem  esse  con- 
stat : bae  sunt,  qu®  constitutionea 
ap|>ellantur.  Plano  ex  his  quaidam 
sunt  personalea,  qu®  nec  od  cxera- 
plum  trahimtur,  quoniam  non  hoc 
princepa  vult;  nam  quod  olicui  ob 
merita  indulsit,  vel  si  cui  poenam 
irrogavit,  vel  si  cui  sine  exemplo 
subvenit,  personam  non  egreditur. 
Ali®  autein,  cum  generales  sunt, 
omnes  procul  dubio  tenent. 
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It  i.s  here  .'wid,  on  the  authority  of  Ulpian  (1>.  i.  -t.  1),  th<at 
tlte  emperor  derives  his  autliority  From  the  lexri'tfia.  This  refei's 
to  the  law  of  the  roinitia  curiata  by  which  tlie  imperium  was 
conferred.  Gaiu.s  .says,  1.  5,  nec  unqiham  ditbitatum  est  quin 
principia  constitutio  leqis  vicem  optineat,  cum  ipse  imperalor 
per  leqe.m  imperium  accipiat.  This  law  w'as  a relic  of  that  by 
which  the  kin<^  had  been  invested  w’ith  the  royal  authority,  in- 
trusted to  him  by  the  curia  represontinfj  the  populus ; and  it 
was  considered  that  the  emperor  w;ls  in  like  manner  invested 
with  all  the  power  of  the  Homan  people  transferred  to  him  on  his 
receivinji  the  imperium.  (Sec  Introd.  sec.  16.) 


7.  IVajtormn  qiioque  odicta  non 
inndicaiu  juris  optinont  auctori- 
tateni.  H®o  ctiain  jus  lionorariuin 
solciiiuB  api>ellarc,  quod  qui  honor- 
cm  gerunt,  id  c.st  inagiatratua,  auc- 
toritatcni  huic  juri  dcdenint.  I’ro- 
ponchant  et  sediles  eurulcs  edictuni 
dr  quihusdain  casibus,  quod  edictum 
juris  honorarii  j»rtio  est. 


7.  The  edicts  of  the  pr»tors  are 
also  of  great  •authority.  These  ediets 
are  called  Ihe  jus  honorarium,  because 
those  who  bear  honours  in  the  slate, 
that  is,  the  magistrates,  have  given  it 
their  sanction.  The  cunile  ajdiles  also 
used  to  publish  on  edict  relative  to  cer- 
tain subjects,  which  edict  also  became 
part  of  the /us  honorarium. 


Qai.  i.  6 ; D.  xxi.  1.  1. 


Papinian  says  (D.  i.  1.  7),  that  the  jus  2’>ra}torum  was  intro- 
duced by  the  pi-netors,  adjuvandi  vel  supjdendi  vel  corriqcndi 
juris  civilis  gratia.  New  circumstances,  new  habits  of  thinking, 
and,  in  the  ca.se  of  the  prwtor  peregrinus,  a new  scojic  for 
authority,  compelled  the  prietor  to  use  an  equitable  power,  and 
frcipiently  eijuitable  fictions,  to  extend  the  narrow  limits  of  the 
old  civil  law.  (See  Introil.  sec.  12.)  The  decisions  by  which  he 
did  this  were  called  edicta.  At  the  beginning  of  his  year  of  office, 
the  praetor  published  a list  of  the  i-ulcs  by  which  he  intended  to 
be  Iwund,  and  this  was  called  the  edictum  perpetuum,  as  it  ran 
on  from  year  to  year  under  succe.ssive  prretors,  each  making  such 
additions  and  changes  as  he  thought  nece.ssary.  Edictum  repen- 
tinum  was  one  made  to  meet  a particular  case.  Tlie  Ifx  Cornelia 
(B.c.  67)  forbad  a praetor  to  depart  during  his  term  of  office  from 
the  edict  he  had  promulgated  at  its  commencement.  In  the  time 
of  Hadrian,  a jurist  named  Salvius  Julianus,  who  filled  the  office 
of  praetor,  systematised  and  condensed  the  edicta  of  preceding 
praetors  into  a final  edictum  perpetuum,  which,  if  further  annual 
edicts  were  iasued  at  all,  which  is  doubtful,  served  ais  their  ba.sis, 
and  is  specially  known  as  the  edictum  perpetuum.  (See  Introd. 
sec.  19.) 


8.  Besponaa  prudentium  sunt 
BententisE  et  opiniones  eorum,  qui- 
buB  perraiBsuin  erat  jura  condere. 
Nam  antiquitUH  inatitutum  erat,  ut 
esBont  qui  jura  publice  intcrjireta- 
rentur,  ipiibus  a Csaare  juB  respon- 
dendi  datum  est,  qui  jurisconsulti 
appellal)ant\ir.  Quorum  omnium 


8.  The  anawers  of  the  jurispru- 
dents are  the  decisions  and  opinions 
of  persona  who  were  authori.sed  to  de- 
termine the  law.  For  anciently  it  was 
provided  that  there  should  bo  persons 
to  interpret  publicly  the  law,  who 
were  permitted  by  the  emperor  to  give 
answers  on  questions  of  law.  They 
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sentontiie  et  opiniones  pum  anctor-  were  coHed  jiiriRconsults  ; and  the  au- 
itatein  Wnebaiit,  ut  jiuHci  rccedere  a thoritj  of  their  deei»ions  an<l  i>i)itiinnR, 
reaponso  eorutu  non  licoret,  ut  est  when  they  were  all  unaniinuuR,  wa.s 
constitntum.  such,  that  the  judge  could  not,  accord- 

ing to  tile  constitutions,  refuse  to  be 
guided  by  their  answers. 

Qai.  i.  7. 

It  18  to  the  change  in  tlie  position  of  the  jurists  effected  by- 
Augustus  (Introd.  sec.  20)  that  reference  is  made  in  the  words 
quilms  a Ccesare  jus  respondendi  datum  est,  and  it  i.s  to  the 
constitutions  of  Hadrian  (sec.  20)  and  Theodosius  (sec.  27)  that 
tJie  words  judici  recedere  a responso  eorum  non  liceret  ut  est 
constitutum,  refer. 

9.  Ex  non  scripto  jug  venit,  quod  9.  The  unwritten  law  is  that  which 

usus  coniprobavit.  Nam  diutumi  usage  has  established ; for  ancient  ciis- 
inores  consensu  utentium  compro-  toms,  being  sanctioned  liy  the  consent 
buti  legem  imitantur.  of  those  who  adopt  them,  are  like  laws. 

D.  L 8.  8‘i. 

Quid  interest  suffragio  populus  voluntatem  suam  declnret 
an  rebus  ipsis  et  factis  f (D.  i.  3.  32.)  The  Roman  jurists  did 
not  trouble  themselves  to  ascertain  very  accurately  whence  laws 
derive  their  binding  force.  The  vague  expre.ssion  in  the  text 
mores  legem  imitantur,  &nd  the  question  asked  in  these  words  of 
the  Digest,  leave  undecided  the  que.stion  of  the  relation  of  cus- 
toms to  law.s.  The  Roman  law  held  that  customs  could  not  only 
interpret  law  (optima  legum  intetpres  co7isucludo,  D.  i.  3.  37), 
but  also  abrogate  it.  In  the  eleventh  section  of  this  Title  it  is 
said  that  the  enactment  of  a state  may  be  changed  tacito  con- 
sensu populi,  and  in  the  Digest  (i.  3.  32.  1)  it  is  expre.ssly  stated 
that  leges  tacito  consensu  omnium  per  desuetudinem  abrogan- 
tur.  The  Code,  certainly,  la^’^s  down  (viii.  53)  that  the  authority 
of  a custom  is  not  so  great  that  it  can  ‘ conquer  reason  or  law  ’ ; 
but  this  is  said  of  particular  not  general  customs.  A law  fallen 
into  desuetude  might  be  abrogated  by  general  custom,  but  a 
particular  custom,  of  only  local  force,  would  not  be  suffered  to 
prevail  against  the  general  law. 

10.  Et  non  inelcganter  in  duas  10.  The  civil  law  is  not  improperly 
species  jus  civile  dislributum  vide-  divided  into  two  kinds,  for  the  divi- 
tur.  Korn  origo  ejus  ab  institutis  sion  seems  to  have  ha<l  its  origin  in 
duarum  civitatium,  Athenarum  sci-  the  customs  of  the  two  states  Athens 
licet  et  Lacedffiinonis,  fliixisse  vide-  and  Lacedtemon.  For  in  these  states 
tur : in  his  enim  civitatibus  ita  agi  it  used  to  be  the  case,  that  the  Lace- 
solitum  erat,  ut  Laccdieraonii  qui-  dffimonians  rather  committed  to  me- 
dem  magis  ea,  qute  pro  legions  mory  what  they  were  to  observe  as 
observarent,  memoriaj  mandarent,  law,  while  the  Athenians  rather  kept 
Athcnienscs  vero  ea,  qua:  in  legibus  safely  what  they  had  found  written  in 
scripts  reprehendissent,  custodi-  their  laws. 

rent. 

It  is  hardly  necessarj’  to  say,  that  the  distinction  between 
written  and  unwritten  law  must  always  exist  where  laws  are 
written  at  all  and  where  no  attempt  has  been  made  to  cxpre.ss  all 


Digitized  by  Coogle 


LIB.  I.  TIT.  III. 


13 


law  in  positive  terms;  and  that  this  Greek  origin  for  the  two 
branches  of  Roman  law  is  quite  imaginary. 

11.  Sed  natiiralia  quidem  jura,  11.  The  laws  of  nature,  which  all 
qua*  apud  omnes  gentes  peneque  nations  observe  alike,  being  established 
serv'ajitur,  divina  quadain  providen*  by  a divine  providence,  remain  ever 
tia  constituta,  semper  6rma  atque  fixed  and  immutable.  But  the  laws 
immutabilia  permanent : ea  voro,  which  every  state  has  enacted,  undergo 
quae  ipsa  sibi  quaeque  civitas  con-  frequent  cnanges,  either  by  the  tacit 
stituit,  sfepe  mutari  solent  vel  consent  of  the  people,  or  by  a new  law 
tacito  consensu  populi  vel  alia  being  subsequently  passed. 

postea  lege  lata. 

D.  L 8.  82.  1. 

Justinian,  abandoning  the  threefold  division  of  Ulpian,  which 
he  had  adopted  in  the  earlier  paragraphs  of  this  chapter,  now 
follows  the  twofold  division  of  Gains  (i.  1),  into  jits  naturale  and 
jiw  civile. 

12.  Omne  autem  jus,  quo  utimur,  12.  All  our  law  relates  either  to 

vel  ad  personas  pertinet  vel  ad  res  persons,  or  to  things,  or  to  actions, 
vel  ad  actiones.  Ac  prius  de  per-  Let  us  first  speak  of  persons ; as  it  is 
sonis  videamus.  Nam  parum  est  jus  of  little  purpose  to  know  the  law,  if  we 
uosse,  si  persome^  quarum  causa  do  not  know  the  persons  for  whom  the 
statutum  est^  ignorentur.  law  was  made. 

Gal  L 8. 

In  Gains,  and  in  the  Institutes  of  Justinian,  obligations  are 
treated  of  under  the  head  of  thin^.  The  division  of  law  which 
compels  them  to  be  so  treated  is  (mviously  inaccurate,  for  action.s 
themselves  are  just  as  much  things  as  obligations;  and  if  obliga- 
tions were  classed  under  the  head  of  things  because  they  are  a 
mode  of  obtaining  things,  there  is  the  objection  to  the  classificii- 
tion,  that  the  obtaining  of  a thing  is  only  an  ultimate  and  acci- 
dental result,  not  a nece.s.sary  part,  of  an  obligation. 

Tit.  III.  DE  JURE  PERSONARUM.. 

Summa  itoquc  divisio  de  jure  The  chief  division  in  the  rights  of 
personamm  hsec  est,  quod  omnes  persons  is  this : men  are  all  either  free 
homines  aut  liberi  sunt  aut  servi.  or  slaves. 

Gai.  i.  9. 

Every  being  capable  of  having,  and  being  subject  to,  rights  was 
ciilled  in  Roman  law  a persona.  (See  Introd.  sec.  37.)  Thus 
not  only  was  the  individual,  when  looked  at  as  having  this  capacity, 
a persona:,  but  so  also  were  corporations  and  public  Indies.  Slaves 
were  personae  in  the  sense  that  they  were  not  merely  thing.s,  and 
they  could  go  through  .some  legal  forms,  and  were  entitled  in  later 
times  to  a certain  amount  of  legal  protection  ; but,  although  they 
are  thus  treated  of  under  the  law  of  persons,  it  is  chiefly  their  want 
of  legal  capacities  that  attracts  attention.  The  word  persona 
has  also  another  sense.  It  was  u.sed  not  only  for  the  being  who 
had  the  capacity  of  enjoying  rights  and  fulfilling  duties,  but 
also  for  the  ditlei’ent  characters  or  parts  in  which  this  capacity 
showed  itself;  or,  to  borrow  the  metaphor  suggested  by  the 
etymology  of  the  word,  for  the  diflerent  masks  or  faces  which  the 
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actor  wore  in  playing  his  part  in  the  drama  of  civic  and  social  life. 
Thus,  for  instance,  the  same  man  might  have  tlie  persona  patris, 
or  tutoriSy  or  mariti  ; that  is,  might  be  regarded  in  his  character 
of  father,  tutor,  or  husband. 

Status  is  the  position  which  a persona  occupies  in  the  eye 
of  the  law.  (D.  i.  5.)  In  the  possible  position  of  a persona  the 
Roman  law  recognised  three  main  heads  {capita),  viz. : libertas, 
the  capacity  to  have  and  be  subject  to  the  rights  and  obligations 
of  a freeman  ; civitas,  the  capacity  to  have  and  be  subject  to  the 
rights  and  obligations  of  a Roman  citizen ; and  familia,  the 
capacity  to  have  and  be  subject  to  the  rights  and  obligations  of  a 
person  belonging  to  a Roman  family.  These  three  ‘ heads  ’ were 
again,  by  an  expression  borrowed  from  that  applied  to  citizens 
when  appearing  as  ‘heads’  in  the  censor’s  list,  summed  up  in  the 
singular  ‘ caput' ; the  ‘ head  ’ of  a persona  thus  meaning  the  sum 
of  tlie  person’s  legal  capacities.  The  status  of  a free  Roman  citizen 
was  that  of  having  this  caput.  The  status  of  a slave  was  that 
of  having  no  caput.  Since  freeborn  members  of  a Roman  family 
ac(|uired,  as  such  members,  the  position  of  cives,  modern  jurists 
sometimes  use  status  in  the  sense  of  family  position.  (See  Introd. 
sec.  38,  39,  40.) 

The  extent  and  meaning  of  each  of  the  capacities  summed  up 
in  caput  may  be  illustrated  by  contrasting  it  with  its  corresponding 
negative,  that  is,  with  the  absence  of  the  capacity  spoken  of.  In 
order  to  determine  the  capacity  of  freemen,  we  may  speak  of  the 
po.sition  of  (freedmen  and)  slaves ; in  order  to  determine  the 
capacity  of  a citizen,  we  may  speak  of  the  position  of  a Latinus 
and  a peregrinus ; in  order  to  determine  the  capacity  of  persons 
having  the  amplest  family  position,  i.e.  being  sui  juris,  we  may 
speak  of  persons  having  a less  ample  position,  and  being  either 
under  the  power  of  others  {alieni  juris)  or  under  the  authority 
or  guidance  of  others,  i.e.  under  tutors  or  curators.  This  is  the 
method  a<lopted  in  the  Institutes,  and  the  discussion  of  the  points 
thus  suggested  occupies  the  remainder  of  the  first  book. 

1.  Et  libertas  quidem  est,  ex  1.  Freedom,  from  which  is  derived 

qua  etiam  liberi  vocantur,  uaturalis  the  term  free  as  ai)plied  to  men,  is  the 
facultas  ejus,  quod  cuique  facere  natural  power  of  doinj'  each  wliat  we 
libet,  nisi  si  quid  aut  vi  aut  jure  pro-  please,  unless  prevented  either  by  force 
hibetur.  or  by  law. 

2.  Servitus  autem  est  constitu-  2.  Slavery  is  an  institution  of  the 
tio  juris  gentium,  qua  quis  dominio  law  of  nations,  by  which  one  man  is 
alieno  contra  naturam  subicitur.  mode  the  property  of  another,  con- 
trary to  natural  right. 

D.  i.  5.  4.  1. 

The  institution  of  slavery  was  the  one  thing  in  which  the  jus 
gentium  seemed  to  be  irreconcilable  with  the  n at  urate  ; and 

it  w'HS  this,  probably,  more  than  anything  else,  that  made  some 
of  the  jurists  adopt  the  threefold  division  of  law^. 

Servi  autem  ex  eo  appellati  3.  .Slaves  are  denominated  servi, 
sunt,  quod  imperatores  captivos  ven-  because  generals  order  their  captives 
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dere  jubent  ac  per  hoc  Hcrvare  nec 
occidere  sclent : qui  etiain  inoncipia 
diet!  sunt,  quod  ab  hostibus  inanu 
capiuntur. 

4.  Sen'i  autem  aut  nascuntur  aut 
fiont.  Nascuntur  ex  anciUis  nostris : 
Hunt  aut  jure  gentium,  id  est  ex 
captivitate,  aut  jure  oivili,  veluti 
cuiu  homo  liber  major  viginti  annis 
ad  pretium  participandum  sese  ve- 
numdari  passus  est. 


to  be  sold,  and  thus  preserve  llieiu, 
and  do  not  put  them  to  deatli.  Slaves 
are  also  called  mancipia,  because  they 
are  taken  from  the  enemy  by  the 
strong  band. 

4.  Slaves  either  are  born  or  beconic 
so.  They  are  bom  so  when  their 
mother  is  a slave ; they  become  so 
either  by  the  law  of  nations,  that  is, 
by  captivity,  or  by  the  civil  law,  as 
when  a free  person,  above  the  age  of 
twenty,  sufTers  himself  to  be  sold,  that 
he  may  share  the  price  given  for  him. 


U.  i.  5.  5.  1. 


Children  born  out  of  the  pale  of  lawful  marriafre  alwa^'s  fol- 
lowed the  condition  of  the  mother  ; and  as  slaves  were  incapable 
of  contractiiifr  a lawful  marriage,  in  the  peculiar  setise  of  ‘ lawful  ’ 
adopted  by  Roman  law,  the  children  of  a female  slave  were  neces- 
sarily slaves.  They  were  called  vemie  when  bom  and  reared  on 
the  property  of  the  owner  of  their  mother.  (See  Introd.  sec.  4(i.) 

In  order  to  prevent  a fraud,  by  which  a person,  havirifr 
allowed  himself  to  be  sold  in  order  to  share  the  price  with  the 
vendor,  turned  round  on  the  purchaser  and  claimed  his  liberty  as 
beini;  freeborn, a law,  perhapis  the aenatiLsconaultum  Claudianum, 
A.D.  52  (D.  xl.  3.  5),  enacted  that  the  perpetrator  of  the  fraud  should 
be  bound  by  his  statement,  and  be  held  to  be  a slave.  In  the  early 
law  of  Rome,  it  may  be  observed,  a citizen  could  really  sell  him- 
self so  as  to  lose  his  freedom  ; but  he  always  retained  a right  of 
redemption. 

There  were  other  modes  by  which  slavery  could  arise  under 
the  Roman  law,  as  (1)  when  a free  woman  had  commerce  with  a 
slave,  or  (2)  when  malefactors  were  condemned  to  the  amphi- 
theatre or  the  mines,  the  guilty  parties  were  held  in  law  to  be 
slaves.  Tlie.se  latter  modes  of  legal  slavery  were  abolished  by 
Justinian.  (Bk.  iii.  Tit.  12.  1.  Nov.  22.  cap.  8.)  Lastly  (3)  an 
eruancipjitcd  slave,  if  guilty  of  any  gross  act  of  ill  Injluiviour 
towards  his  patron,  Le.  his  late  owner,  such  as  a violent  attack 
on  his  reputation  or  person,  might  be  reclaimed  to  slavery.  (I). 
XXV.  3.  6.) 

In  the  older  law,  addictio,  that  is,  delivery  of  the  person  to 
a creditor  by  way  of  execution  for  a debt,  the  lieing  detecte<l  in 
furtum  manifeatum,  and  the  omitting  to  be  inscribed  in  the 
tables  of  the  census  in  order  to  defraud  the  revenue,  were  each  a 
cause  of  slavery  ; but  these  causes  had  become  obsolete  long  before 
the  time  of  Justinian. 


5.  In  servoruin  condicione  nulla  5.  In  the  condition  of  slaves  there 
differentia  est.  In  liheris  nmltse  is  no  distinction  ; hut  there  are  many 
differentim  sunt : aut  enim  ingenui  distinctions  among  free  persons ; for 
sunt  aut  lihcrtini.  they  are  either  horn  free,  or  have  been 

set  free. 

D.  i.  5.  5.  5. 
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In  the  later  empire  there  wa.s  introduced  an  important  novelty 
in  the  condition  of  slaves  by  the  institution  of  coloni,  that  is,  serfs 
attached  to  the  soil,  ascripti  glehce,  passing  with  it,  and  bound  to 
remain  on  it,  but  having  much  of  the  position  of  freemen.  They 
were  of  two  kinds : if  coloni  inquilini  or  liberi,  they  were  entitled 
to  retain  for  their  own  use  all  they  could  gain  from  the  soil 
beyond  the  value  of  a yearly  paj^ment,  wliich  they  had  to  make 
to  the  owner  of  the  soil ; if  coloni  adsenptitii  or  censiti,  they 
had  no  rights  of  property  as  against  their  masters.  (C.  xi.  47  et 
seq.) 


Tit.  IV.  DE  INGENUIS. 

A person  is  inyenuut  who  is  free 
from  the  moment  of  his  birth,  by 
being  bom  in  matrimony,  of  parents 
who  have  been  either  both  born  free, 
or  both  made  free,  or  one  of  whom 
has  been  born  and  the  other  made 
free ; and  when  the  mother  is  free, 
and  the  father  a slave,  the  child  never- 
theless is  bora  free  ; just  as  he  is  if  his 
mother  is  free,  and  it  is  uncertain  who 
is  his  father ; for  he  has  been  conceived 
promiscuously.  And  it  is  suflicient  if 
the  mother  is  free  at  the  time  of  the 
birth,  although  a slave  when  she  con- 
ceived ; and  on  the  other  hand,  if  she 
be  free  when  she  conceives,  and  is  a 
•slave  when  she  gives  birth  to  her  child, 
yet  the  child  is  held  to  be  bom  free  ; 
for  the  misfortune  of  the  mother  ought 
not  to  prejudice  her  unborn  infant. 
The  question  hence  arose,  if  a female 
slave  with  child  is  mode  free,  but 
again  becomes  a slave  before  the  child 
is  bora,  whether  the  child  is  bom  free 
or  a slave.  Marcellus  thinks  it  is  bora 
free,  for  it  is  sufficient  for  the  unborn 
child,  if  the  mother  has  been  free,  al- 
though only  in  the  intermediate  time ; 
and  this  also  is  true. 

Oal  i.  11,  82,  89,  90 ; D.  i.  5.  6. 

If  a child  was  born  in  matrimonio , a tie  which  could  only,  in 
the  e3’es  of  the  civil  law,  be  contracted  between  two  free  person.s, 
the  child  wa.s  free  from  the  moment  of  conception.  If  it  wa.s  not 
lH>rn  in  matrimonio,  then  it  followed  the  condition  of  the  mother ; 
and  it  was  her  condition  at  the  time  of  birth,  not  at  that  of  con- 
ception, which  decided  the  status  of  the  child.  It  was  only  by  a 
departure  from  the  strict  theory  of  law  that  the  enjojTiient  of 
liberty  by  the  mother  before  the  birth  was  allowed  to  make  the 
child  free.  (Gai.  i.  89.) 

1.  Cum  autcra  ingenuus  aliquis  1.  When  a man  has  been  bora  free, 
natus  sit,  non  olBcit  illi  in  servitute  he  does  not  cease  to  be  inyemim  b<y 
fiiisse  ct  postea  manumissum  esse : cause  he  has  been  in  the  position  of 


Ingenuus  is  est,  qui  statim,  iit 
natus  est,  liber  est,  sive  ex  duobus 
ingenuis  matrimonio  editus,  sive  ex 
libertinis,  sive  ex  altero  libertino, 
altero  ingenuo.  Sed  et  si  quis  ex 
matre  libera  nascatur,  patre  servo, 
ingenuus  nihilo  minus  nascitur  : 
quemadmodum  qui  ex  matre  libera 
et  incerto  patre  natus  est,  quoniam 
vulgo  conceptus  est.  Sufficit  autem 
libenuu  fuisse  matrem  eo  tempore, 
quo  nascitur,  licet  ancilla  ooncep- 
erit.  Et  ex  contrario  si  libera  con- 
ceperit,  deinde  ancilla  facta  pariat, 
placuit  eum,  qui  nascitur,  liberum 
nasci,  quia  non  debet  calamitas 
matris  ei  nocere,  qui  in  utero  est. 
Ex  his  et  illud  queesitum  est,  si 
ancilla  pnegnans  iiianumissa  sit, 
deinde  ancilla  postea  facta  peperit, 
lilienmi  an  servum  pariat?  Et 
M arcellus  probat,  liberum  nasci : 
sufficit  enim  ei,  qui  in  ventre  est, 
liboram  matrem  vel  medio  tempore 
habuissc  : quod  et  verum  est. 
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Hirpinsiiiic  cniin  constiUitiim  est,  na-  a slave,  and  has  subsequently  been 
talibus  lion  oHicerc  imuiumissioneni.  eiirrancliiBed  ; fur  it  bus  been  often 

settled  that  enfraiicbiseineiit  docs  not 
prejudice  the  rights  of  birth. 

In  aervitute  fuisse.  This  does  not  mean  to  have  been  a slave, 
blit  to  have  been  in  the  position  of  one.  As  if  a freeborn  eliild 
wa.s  considered  erroneously  to  be  a slav'e,  and  was  maniiinitted, 
and  then  his  free  birth  was  discovered,  his  status  would  be  that 
of  an  ingenuus,  and  not  of  a libertinus. 


Tit.  V.  DE  LIBERTINIS. 


Liliertini  sunt,  qui  ex  jiista  scr- 
vitute  iiianmuissi  sunt.  Manumis- 
sio  aiitein  est  datio  libertatis ; nani 
quaindiu  qiiis  in  servitute  est,  manui 
ct  potcstati  suppositus  est,  et  inanii- 
niissiis  liberatiir  potestate.  Qiiffi  res 
a jure  gentium  originein  suuipsit, 
utpote  cum  jure  naturali  omnes 
lilieri  nascerentur,  nec  esset  nota 
nianumissio,  cum  servitus  esset  in- 
cognita: sod  posteaijuain  jure  gen- 
tium servitus  inv^isit,  sccutum  est 
beneficium  manuinissionis.  Kt  cum 
uno  naturali  nomine  homines  appel- 
larcinur,  jure  gentium  tria  genera 
hominiim  esse  cieperiint,  liberi  ct  his 
contrarium  servi  et  tcrtiiini  genus 
libertini,  <pii  desierant  esse  servi. 


Freedmen  are  those  who  have  been 
manumitted  from  legal  servitude.  Ma- 
numission is  the  ‘ giving  of  liberty  ’. 
For  while  any  one  is  in  slavery,  he  is 
under  ‘ the  hand  ' and  jiower  of  another, 
but  by  mammiission  he  is  freed  from 
this  i>ower.  This  institution  took  its 
rise  from  the  law  of  nations ; for  by 
the  law  of  nature  all  men  were  born 
free ; and  manumission  was  not  heard 
of,  as  slavery  was  unknown.  But 
when  slavery  came  in  by  the  law  of 
nations,  the  boon  of  manumission 
followed.  And  whereas  we  all  were  de- 
nominated by  the  one  natural  name  of 
‘ men,’  the  law  of  nations  introduced 
a division  into  three  kinds  of  men, 
namely,  freemen,  and  in  opixisition  to 
them,  slaves ; and  thirdly,  freedmen 
who  had  ceased  to  be  slaves. 


Gai.  L 11 ; D.  i.  1.  4. 


In  some  few  ca.scs  a slave  could  obtain  liberty  without  manu- 
mis.sion.  Many  of  these  case.s  are  enumerated  in  tbe  Di<re.st 
(xl.  8).  A slave,  for  in.stance,  who  wa.s  abandoned  by  his  master 
on  account  of  di.sea.se  or  infirmity  (ob  gravem  injirniitatem),  was 
pronounced  free  by  an  edict  of  Claudius. 

1.  Multisaiitcm  modis  manumis-  1.  Manumission  is  eflccted  in  va- 
sio  procedit : aut  enim  ex  sacris  rions  ways ; either  in  the  face  of  the 
oonstitutionibus  in  saorosanctis  ec-  Church,  according  to  the  imperial  eon- 
clesiis  aut  vindicta  aut  inter  ami-  stitutions,  or  by  vindicla^  or  in  the 
cos  nut  per  epistulara  aut  per  tea-  presence  of  friends,  or  by  letter,  or 
tamentum  aut  aliam  quamlibet  by  testament,  or  by  any  other' expres- 
ultimam  voluntatem.  Sed  et  aliis  sion  of  a man’s  last  will.  And  u slave 
multis  modis  libcrtas  servo  com-  may  also  gain  his  freedom  in  many 
petere  potest,  qui  tarn  ex  veteribiis  other  ways,  introduced  by  the  consti- 
quam  nostris  constitutionibus  intro-  tutions  of  former  emperors,  and  by  our 
uucti  sunt.  own. 

Gai.  i.  17  ; D.  xl. ; C.  i.  13 ; vii.  6.  1.  1. 

A manumissio  was  .said  to  be  legitima  when  made  in  one  of 
the  three  ways  recofrnised  by  the  old  law.  'J'hese  three  modes  of 
efi'ectini;  a Irgitima  manumissio  w'ere  census,  vindicta  and  testa- 
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mi'ntum.  K hrjitima  manumisftio 'w&fi  m&Ae : 1st,  ccusu,  i.e.  by 
tlie  iiuustcr  aii<l  the  .slave  appcarin:;  before  the  censor  at  the  time 
of  the  cen.su.s  l)einy  token,  and  tlie  .slave’s  name  being,  at  the 
master’s  desire,  enrolled  on  the  census  list.  This  moilo  became 
obsolete  in  the  time  of  the  empire  (Ulp.  Reg.  i.  8 ; Gai.  i.  140), 
the  census  having  been  rarely  token  under  the  early  emperors, 
and  not  at  all  after  Decius,  a.d.  249.  2nd,  vindicta,  i.c.  by  means 
of  a fictitious  suit  called  causa  liberalis  (D.  xl.  12),  in  which  a 
person,  termed  the  assertor  lihertatis,  that  is,  a friend  of  the  slave, 
or  in  his  place  a lictor,  asserte<l  before  the  praetor  that  the  slave 
was  free,  by  touching  him  on  the  head  with  a wand  (which  repre- 
.sented  the  hasta  or  symbol  of  proprietorship),  and  thus  claiming 
him  as  agaimst  the  master.  In  token  of  his  con.sent,  the  ma.stcr 
turned  him  round  and  then  let  him  go,  and  the  magistrate  pro- 
nounced him  free.  3rd,  testamento  (1).  xl.  4),  i.e.  by  testament. 
Freedom  might  be  given  by  te.stoment,  either  as  a legacy  to  the 
slave  himself,  in  which  case  the  slave  was  called  orcinm,  because 
his  patron,  i.e.  the  pei-son  to  whom  he  owed  his  liberty,  was  dead 
when  he  gained  it ; or  the  heir  might  be  charged  to  grant  or 
procure  the  liberty  of  the  slave,  in  which  civse  the  heir  would  be 
the  patron.  If  a slave  was  made  by  te.stament  conditionally  free, 
he  was  said  to  be  statu  liber — statu  liber  est,  qui  statutam  et  drsti- 
natam  in  tempus  vel  conditionem  libertatem,  habef.  (D.  xl.  7.  1 .) 
The  solemnities  attached  to  manumission  by  the  vindicta  ceased  to 
be  .strictly  observed  long  before  the  time  of  Justinian.  Although 
the  magistrate  was  at  his  country  seat  (D.  xl.  2.  8),  no  lictors 
pre-sent,  or  the  master  silent,  the  manumission  was  still  held  good. 

By  manumissio  legitima  the  slave  became  a Roman  citizen, 
and  the  state,  therefore,  was  represented  in  the  proceedings  by 
the  censor  and  by  the  praetor  in  the  two  first-mentioned  modes 
of  emancipation,  and  in  the  third  case  by  the  Roman  testament 
having  always,  theoretically,  a public  character  attached  to  it; 
and  it  was  when  the  state  was  so  represented  that  the  manumis- 
sion was  legitima.  But  manumission  was  not  always  legitima. 
Usage  and  the  praetor's  authority  established  gradually  many 
other  less  formal  methods  of  accomplishing  the  same  object,  and 
the  imperial  constitutions  added  others.  Of  those  mentioned  in 
the  text,  that  in  presence  of  the  Church  was  established  long 
liefore  the  time  of  Constantine,  as  we  gather  from  a constitution 
dated  A.D.  316.  (C.  i.  13.)  The  ceremony  was  generally  per- 

formed at  some  one  of  the  great  feasts,  and  it  was  neco.ssary  it 
should  take  place  before  the  bishops.  Freedom  could  also  be 
given  by  a ma.ster  writing  to  a slave  (per  cpistolam),  or  declaring 
before  his  friends  (inter  amicos),  that  he  gave  the  slave  liberty,  or 
by  hismakinga  codicil  to  that  eft’ect  (per  quamlibet  aliam  ult  imam 
voluntatem),  witneases,  however,  being  necessary  in  each  of  the.se 
cases.  (C.  vii.  G.  1 ; C.  vii.  6.  2 ; C.  vi.  36.  8.  3.)  Other  methoils 
are  noticed  in  the  Code  (vii.  6.  3-12),  all  based  upon  an  implied 
wish  of  the  master  to  free  the  slave.  Until  the  time  of  Justinian, 
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however,  the  slave  emancipated  by  any  of  the.se  private  modes  wixs 
only  thereljy  placed  in  the  position  of  a Latirias  or  a dcditiciiis, 
and  not  in  that  of  a Roman  citizen. 

2.  Servi  vero  a doniinis  semper  2.  Slaves  may  be  manumitted  by 
mamimitti  solent,  adeo  ut  vel  in  their  masters  at  any  time  ; even  when 
transitu  inanumittantur,  veluti  cum  the  magistrate  is  only  passing  along, 
prietor  aut  proconsul  aut  pnesos  in  as  when  a praetor,  or  proconsul,  or 
balneum  vel  in  theatrum  cat.  prxses,  is  going  to  the  baths  or  the 

theatre. 

8.  Libertinomm  autcm  status  tri-  8.  Frecdmen  were  formerly  divided 
pertitiis  antes  fuerat : nam  qui  ma-  into  three  classes.  For  those  who  were 
numittebautur,  raodo  majorein  et  manumitted  sometimes  obtained  acom- 
justam  libertatom  cousoquebantur  plete  liberty,  and  became  Roman  citi- 
et  fiebant  cives  Romani,  modo  min-  sens  ; sometimes  a less  complete,  and 
orem  et  Latini  ex  lege  Junia  Nor-  became  Latins  under  the  lex  Juiiia 
bana  fiebant,  modo  inferiorcm  et  iVorhana;  and  sometimes  a liberty  still 
fiebant  ex  lego  iElia  Sentia  dediti-  inferior,  and  were  ranked  ns  dediticii, 
ciorum  nuniero.  Sed  dediticiorum  by  the  lex  Mlia  Sentia.  But  this 
quidem  pessima  condicio  jam  ex  lowest  class,  that  of  the  dediticii,  has 
multis  temporibus  in  dcsuctudinem  long  disappeared,  and  the  title  of 
abiit,  Latinorum  vero  nomen  non  fre-  Latina  become  rare;  and  so  in  our 
quentabatur : ideoqne  nostra  pietas,  benevolence,  which  leads  us  to  cora- 
omnia  augere  et  in  meliorcm  statum  plete  and  improve  everything,  we 
reducers  desiderans,  in  duabus  con-  have  introduced  a great  reform  by  two 
stitutionibus  hoc  emendavit  et  in  constitutions,  which  re-established  the 
pristinum  statum  reduxit,  quia  et  ancient  usage ; for  in  the  infancy  of 
a priinis  urbis  Romee  cunabulis  una  the  state  there  was  but  one  liberty,  the 
atque  simplex  libertas  competebat,  same  for  the  enfranchised  slave  os  for 
id  est  eadem,  quam  habebat  inanu-  the  person  who  manumitted  him  ; ex- 
missor,  nisi  quod  scilicet  libertinus  ceptmg,  indeed,  that  the  person  manu- 
sit,  qui  manumittitur,  licet  manumis-  mitted  was  a freedman,  while  the 
sor  ingenuus  sit.  Et  dediticios  qui-  maniimittor  was  freeborn.  We  have 
dem  per  constitutionem  expulimus,  abolished  the  class  of  dediticii  by  a 
quam  promulgavimus  inter  nostras  constitution  published  among  our  dc- 
dccisiones,  per  quas,  suggerente  no-  cisions,  by  which,  at  the  suggestion  of 
bis  Triboniano,  viro  excelso,  qufes-  the  eminent  Tribonian,  qiia;stor,  we 
tore,  ontiqui  juris  altcrcationes  pla-  have  put  an  end  to  difficulties  arising 
cavimus  ; Latinos  autem  Juniauos  from  the  ancient  law.  We  have  also, 
et  omnem,  qua:  circa  eos  fuerat,  ob-  at  his  suggestion,  done  away  with  the 
servantiam  alia  constitutione  per  Lathti  Juniani,  and  everj-thing  re- 
ejusdem  queestoris  suggestionem  lating  to  them,  by  another  constitii- 
correximus,  qu®  inter  imperiales  tion,  one  of  the  most  remarkable  of 
radiat  sanctiones,  et  omnes  libertos,  our  imperial  ordinances.  Wo  have 
nuUo  nee  ®tatis  manumissi  nee  made  all  freedmen  whatsoever  Roman 
dominii  manumissoris  ncc  in  manu-  citizens,  without  any  distinction  ns  to 
missionis  modo  discrimine  habito,  the  age  of  the  slave,  or  the  interest  of 
sicuti  antea  observabatur,  civitate  the  manuinittor,  or  the  mode  of  manu- 
Romana  donavimus : midtis  additis  mission.  We  have  also  introduced 
modis,  per  qiios  possit  libertas  servis  many  new  methods,  by  which  liberty 
cum  civitate  Romana,  qu®  sola  in  may  be  given  to  slaves,  together  with 
pr®senti  est,  pr®stari  Roman  citizenship,  the  only  kind  of 

liberty  that  now  exists. 

Gai.  i.  12-17  : C.  vii.  6,  6. 

For  a complete  emancipation  it  wa.s  onijinally  nece.«wary  that 
the  owner  should  have  quiritary,  i.e.  complete,  ownership  (see 
Introd.  sec.  62)  of  the  .slave,  and  that  the  manumissio  should  tw 
leyitima.  If  the  ownership  was  less  full,  or  the  ceremony  pri- 
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vate,  the  slave  lived  in  a stjite  of  freedom,  and  the  praetor  forbad 
the  ma.st(‘r  to  exert  hi.s  strictly  le;jal  power  of  nstssertine;  his  rij^ht 
to  the  services  of  the  slave ; hut  the  condition  of  the  slave  as 
re^jarded  the  state  was  not  that  of  a citizen,  and  at  his  death  his 
master  took  all  his  property. 

By  the  lex  ^iia  Sentia,  A.D.  4,  it  was  enacted  that,  tp  make 
the  emancipation  complete,  that  is,  to  make  the  slave  a citizen,  a 
third  requisite  should  be  added.  He  was  to  be  thirW  years  old 
(Gai.  i.  18) ; or  else,  if  he  was  under  that  age,  the  ceremony  was 
to  be  performed  by  vindicta,  after  the  rca.son  for  the  emancip.ation 
had  l)cen  held  good  by  a cotutilium,  consisting,  at  Rome,  of  tivc 
senatoi-s  and  five  equites;  in  the  provinces  of  twenty  recuperafores, 
i.e.  judges  specially  appointed,  and  who  were  nece.ssarily  Roman 
citiz(!ns.  This  council  sat  under  the  presidency  of  the  praetor  at 
Rome,  and  of  the  proconsul  in  the  provinces.  (Gai.  i.  20.) 

The  lex  Junia  Norbana  was  made  A.D.  19 ; and  the  effect  of 
its  provisions,  coupled  with  that  of  the  lex  /Elia  Sentia,  was  to 
place  those  whose  emancipation  was  defective  in  any  one  of  these 
three  requisites  on  the  footing  of  Latinicoloniarii.  CGai.  i.  17;  see 
Introd.  .sec.  38,  39.)  The  olil  relation  of  the  Latini  in  the  sense 
of  dwellers  in  Latium  to  Rome,  some  of  whom  enjo^’ed  the 
connubiurn  and  others  did  not,  was  terminated  by  the  lex  Julia, 
H.C.  90,  by  which  all  such  Latini  were  made  Roman  citizens. 
But  the  status  of  being  a Latin  (Latinitas),  but  without  the 
connubiurn,  was  pre.served  as  an  artificial  creation  of  the  law,  and 
was  liestowed  on  towns  or  peoples.  The  Transpadani,  for  example, 
received  the  Latinitas  in  H.C.  89.  Tho.se  receiving  the  Latinitas 
were  Latini  coloniarii,  and  such  Latin  colonies  seem  to  have 
existed  in  the  days  of  Gains.  (Gai.  i.  28.)  The  effect  of  the  lex 
Junia  Norbana  was  to  place  the  liberti  Latini  to  whom  it  applied 
nearl}'^  but  not  quite  on  the  footing  of  Latini  coloniarii. 

Lat  ini  {liberti)  Juniani,  as  having  this  Latinitas,  might  trade 
with  Romans  on  the  footing  of  Roman  citizen.s,  but  could  not  vote 
at  elections  or  HU  public  offices,  and  had  not  the  connubiurn, 
and  therefore  their  children  were  not  in  their  power,  'fhey  could 
not  make  a testament,  or  become  heirs,  legatees,  or  guardians  under 
a testament,  although  they  could  receive  the  benefit  of  fideicom- 
niissa  (Gai.  i.  24) ; and  at  their  death  their  original  owner  took 
their  property  exactly  as  if  they  had  never  ceased  to  be  slaves. 
(See  Bk.  iii.  Tit.  7,  sea  4,  ipso  ult  imo  spiritu  simul  animam  atque 
libertatem  amittebant.)  Rut  there  were  many  ways  in  which  a 
libertus,  in  this  position,  could  attain  citizeiuship  : as  by  an  imperial 
re-script ; by  holding  a magistracy  in  a Latin  colony  ; by  proving 
Indore  a magistrate  his  marriage!  with  a Roman  or  Latin  wife,  or  a 
person  he  believed  to  be  a Roman  or  Latin,  and  the  birth  of  a 
son  who  was  a year  old ; or  by  going  through  the  ceremony  of 
emancipation  again  and  fulfilling  the  three  conditions  requisite 
(this  was  ciilleel  ite.ratio)',  or  by  the  modes  noticed  by  Ulpian 
{Req.  3.  1)  in  the  words  militia,  nave,  arlificio,  pistrino,  that  is, 
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by  military  service,  building  a ship  and  carrying  wheat  for  six 
yeai’S,  making  a building,  or  e.stablishing  a bakeshop.  (Gai.  i. 
22,  23,  24-28,  31 ; ii.  275  ; iii.  56,  et  seq.) 

The  lex  j£lia  Sentia  (a.d.  4)  provided  that  slaves  who  had  been 
guilty  of  a crime  for  which  they  had  been  put  in  chains,  branded, 
or  put  to  the  torture,  should,  by  emancipation,  be  only  raised  to 
the  level  of  dediticii,  that  is,  of  people  who  have  surrendered  them- 
selves to  their  conquerors  in  war.  They  enjoyed  personal  liberty, 
but  that  was  all.  They  could  not  trade  except  on  the  footing  of 
strangers;  could  not  make  a testament;  were  forbidden  to  live 
within  a hundred  miles  of  Rome,  on  pain  of  being  themselves  sold, 
together  with  all  their  property;  they  could  never  become  citizens; 
and  at  their  death  their  master  took  all  their  property  by  right  of 
succes.sion  if  the  emancipation  had  been  complete ; and,  if  not,  by 
the  right  an  owner  always  had  to  the  slave’s  peculium.  (Gai.  i. 
12-15,  25-27 ; iii.  74-76.)  The  children  of  the  Latini  Juniani 
w'ere  Latini,  and  those  of  the  dediticii  were  peregrini,  and  the 
patron  had  no  rights  over  them.  (Demangeat,  i.  194.) 

Where  above  we  speak  of  a Latin  libertus  holding  a magistracy 
in  a Latin  colony,  or  marrying  a Latin,  i.e.  a member  of  a Latin 
colony,  it  mu.st  be  understood  that  we  are  speaking  of  the  law  as 
it  stood  before  the  time  of  Caracalla,  when  all  the  free  iidiabi- 
tants  of  the  empire  received  the  civitas,  and  consequently  the 
position  of  Latini,  other  than  Latini  Juniani,  was  swept  away; 
and  in  the  same  way,  after  the  legislation  of  Caracalla,  there 
were  no  peregrini  (see  Introd.  sec.  39),  but  the  children  of  liberti 
in  the  position  of  dediticii  were  treated  as  peregrini. 

There  were  thus  three  classes  of  freedmen ; — 1.  Those  who 
were  citizens  ; 2.  Those  who  were  in  the  position  of  Latini ; 3, 
Those  in  the  position  of  dediticii.  (Gai.  i.  12.)  But  these  dis- 
tinctions were  abolished  by  J ustinian,  nullo  nec  cetatis  manumisai 
nee  dominii  manumittentis  nec  in  manumissionis  modo  discri- 
mine  habito  (C.  vii.  5 and  6) ; and  under  his  legislation  a slave  be- 
came at  once  completely  free  by  any  act  of  the  owner  signifying 
his  intention  to  bestow  liberty.  By  a Novel  (78.  1)  Justinian 
abolished  all  distinction  between  libertini  and  retaining, 

however,  the  jus  patronatus.  The  libertus  owed  his  patronus 
reverence  (Dig.  xxxvii.  15),  and  also  in  many  cases  had  to  discharge 
certain  services  (Dig.  xxxvii.  14)  for  him;  but  the  chief  feature 
of  the  jus  patronatus  was  the  right  of  the  patron  to  succeed  to 
the  inheritance  of  his  libertus  ; for  if  the  libertus  died  childless, 
the  patron  succeeded  to  his  whole  inheritance,  supposing  he  left 
no  te.stament ; aiid  if  he  left  one,  still  the  patron  toqk  a third  part 
of  the  property,  where  it  exceeded  one  hundred  aurei.  (Bk.  iii. 
Tit.  7.  3.) 
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Tit.  VI.  QUI  QUIBUS  EX  CAUSIS  MANUMITTERE  NON 

POSSUNT. 


Non  tamen  otiiounqae  volenti  It  is  not,  however,  every  master 
nianumittero  licet.  Nam  in,  qui  who  wishes  that  may  manumit,  for  a 
in  fraiideiii  creditonmi  maiiuiuittit,  manumission  in  fraud  of  creditors  is 
nihil  a^it,  quia  lex  i£lia  Sentia  void,  the  lex  xKlia  Sentia  restraining 
impedit  libertutem.  the  jKJwer  of  enfranchisement. 

Gai.  L 87. 

A person,  as  the  third  section  informs  us,  manumitted  liis 
slaves  in  fraud  of  creditors,  who  knew  that  he  was  insolvent,  or 
that  by  the  mamiinission  he  would  make  himself  unable  to  pay 
bis  debts  ; and  in  such  a case,  as  the  Roman  law  held  that  liberty 
once  given  could  not  be  revoked,  the  lex  xElia  Sentia  (A.D.  4)  pro- 
vided that  the  act  of  manumis-sion  was  entirely  void  (nihil  a<jit): 
the  freedom  was  considered  never  to  have  been  given.  The  slave 
would  indeed  be  treated  as  free  until  tbe  creditors  attacked  the 
manumission  as  fraudulent;  but  directly  they  did  so  successfully, 
he  was  exactly  in  the  position  in  which  he  would  have  been  if 
never  enfranchised.  If,  however,  though  the  master  was  insol- 
vent at  the  time  of  manumi.ssion,  his  debts  were  paid  before  the 
manumission  was  attacked,  the  creditors  could  no  longer  impugn 
the  manumiasion,  and  the  slave  was  considered  to  have  l)cen  free 
from  the  date  of  the  manumi.ssion.  Probably  there  was  a time 
limited,  beyond  which  creditors  were  not  allowed  to  attack  the 
manumission.  We  learn  from  the  Digest  that  if  the  manumission 
was  made  in  fraud  of  the  fiscus,  it  must  be  impugned  within  ten 
years ; and  it  is  not  probable  that  the  private  creditor  would  have 
had  a longer  time  allowed  him.  (Dig.  xl.  9.  11.) 


1.  Licet  autem  domino,  qui  sol- 
vendo  non  eat,  in  teatamento  ser- 
vum  suum  cum  libertate  heredem 
iiiBtituerc,  ut  fiat  liber  heresque 
ei  solus  ct  necessariuB,  si  modo 
nemo  alius  ox  eo  testamento  heres 
extiterit,  aut  quia  nemo  beres  scrip- 
tug  sit,  aut  quia  is,  qui  scriptus  est, 
quabbet  ex  causa  heres  non  extit- 
erit. Idque  eadem  lego  diilia  Sentia 
provisum  est,  et  recto : valde  enim 
prospiciendum  erat,  ut  egentes  ho- 
mines, quibus  alius  heres  extaturus 
non  esset,  vel  servum  suum  neces- 
sarium  heredem  habcant,  qui  satis- 
facturus  esset  creditoribus,  aut,  hoc 
CO  non  faciente,  creditores  res  here- 
ditarias  servi  nomine  \ endant,  nec 
injuria  defunctus  afliciatur. 


1.  A master,  who  is  insolvent,  may, 
however,  by  his  testament,  institute  a 
slave  to  be  his  heir,  at  the  same  time 
giving  him  his  liberty,  so  that  tbe 
slave  becoming  free  may  be  his  only 
and  necessary  heir,  provided  that 
there  is  no  other  heir  under  the  same 
testament,  which  may  happen,  cither 
because  no  other  person  was  instituted 
heir,  or  because  the  person  instituted, 
from  some  reason  or  other,  does  not 
become  heir.  This  was  wisely  estab- 
lished by  the  above-mentioned  lex 
Ailia  SeiUia : for  it  was  very  necessary 
to  provide  that  men  in  insolvent  cir- 
cumstances, who  cotdd  get  no  other 
heir,  should  have  a slave  as  necessary 
heir,  in  order  that  he  might  satisfy 
their  creditors  ; or  that  if  he  failed  to 
do  so,  the  creditors  might  sell  the  pro- 
perty forming  part  of  the  inheritance 
m the  name  of  the  slave,  so  as  to  pre 
vent  the  deceased  suffering  disgrace. 


Gai.  ii.  154. 
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Tlie  hfirs  uiulor  a Koiiuui  te.stamcnt  accepted  all  the  liabilities 
of  the  deceased.  When,  therefore,  the  debts  exceeded  the  value 
of  the  inheritance,  the  heir  named  in  the  testament  would  probably 
refu.se  the  inheritance  ; and  if  no  one  would  accept  the  heirship, 
the  creditors  stejiped  in  and  had  the  estate  sold  for  their  benefit. 
As  this  W!is  thoujfht  a fp-eat  stifpna  on  the  memory  of  the  deceased, 
a slave  wiis  fret(uently  enfrancliised  by  the  testator  and  named 
heir ; and  as  the  slave  could  not  refuse  to  take  the  office  upon 
fiiin  (being  thence  called  heres  necesaarius),  the  sale  of  the  effects, 
if  necessary,  was  made  in  his  name,  and  not  in  that  of  his  miister. 
Of  course  this  could  only  take  place  when  the  slave  was  the  sole 
heir.  If  there  was  any  other  heir,  the  slave  would  not  be  heir  by 
necessity  ; and  hence,  in  the  text,  the  expression  solus  et  neces- 
aariaa  heres  is  used.  A slave  so  emancipated  became  a Roman 
citizen.  (Gai.  i.  21.) 


2.  Idviuquc  juriB  cat  ct  si  sine 
libertatc  eervus  lierea  inatitutus  est. 
Quod  nostril  constitutio  non  boIuiu 
in  domino,  qui  solveiido  non  eat,  aed 
generalitcr  constituit  nova  huniani- 
tutia  ratione,  ut  ex  ipsa  acriptura 
inatitntionis  etiain  libcrtas  ci  coni- 
petere  videatur,  cuui  non  est  veri- 
aimile,  eum,  qiiein  heredem  aibi 
elegit,  si  prtEtemiiserit  libertatis 
dationein,  servuiu  rcinanere  volu- 
isao  et  neminem  aibi  heredem  fore. 


3.  In  fraudem  autein  ereditorum 
manumittere  videtur,  qui  vel  jam  eo 
tempore,  quo  manumittit,  aolvendo 
non  eat,  vel  qui  datis  libertatibua 
deaitUTUB  est  aolvendo  ease.  Pree- 
valuisse  tamen  videtur,  nisi  aui- 
mum  quoqne  fraudandi  manumisaor 
babuit,  non  impediri  libertatem, 
quamvis  bona  ejua  creditoribus  non 
sutbeiant : aeepe  enim  de  facidtati- 
bua  Buis  amplius  quom  in  hia  cat 
aperant  bomines.  Itaque  tunc  in- 
tellegimus  impediri  bbcrtiitem,  cum 
utro<|ue  modo  fraudantur  creditorea, 
id  est  et  consilio  manumittentis  et 
ipsa  re,  eo  quod  bona  non  auflectura 
aunt  creditoribus. 


2.  The  law  is  the  same  also  when 
a slave  is  instituted  heir,  nltlinugh 
his  freedom  be  not  expressly  given 
him ; for  our  constitution,  in  a new 
spirit  of  humanity,  decides  not  only 
with  regard  to  an  insolvent  master, 
but  generally,  that  the  mere  insti- 
tution of  a slave  implies  the  grant  of 
liberty.  For  it  is  highly  improbable, 
that  a testator,  although  he  has  omit- 
ted an  express  gift  of  freedom,  should 
have  wished  that  the  person  he  has 
selected  as  heir  should  remain  a slave, 
and  that  he  himself  should  have  no 
heir. 

.3.  A person  manumits  in  fraud  of 
creditors,  who  is  insolvent  at  the 
time  that  he  manumits,  or  becomes 
BO  by  the  manumission  itself.  It  has, 
however,  been  settled  that  utdess  the 
manumittor  intended  to  commit  a 
fraud,  the  gift  of  liberty  is  not  in- 
validated, although  his  goods  are 
insufficient  for  the  payment  of  his 
creditors  ; for  men  often  hope  their 
circumstances  are  better  than  they 
really  are.  The  gift  of  liberty  is  then 
invalidated  only  when  creditors  are 
defrauded,  both  by  the  intention  of 
the  mammiiltor,  and  in  reality ; that 
is  to  say,  by  the  insufficiency  of  the 
c.iccts  to  meet  their  claims. 


D.  xl.  9,  10 ; xlii.  8.  15. 


Fraudia  interprelatio  semper  in  jure  civili  non  ex  eventu 
duntaxat,  sed  ex  consilio  quoque  desideratur.  (D.  1.  17.  79.) 
Gains  informs  us  (i.  47)  that  pereqrini  wore  prcveiitcil  from  en- 
francbisiiig  slaves  in  fraiui  of  creditors,  though  the  other  pro- 
visions of  the  lex  Jiiia  Sentia  did  not  affect  them. 
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4.  Kadem  lege  J51ia  Seiitia  do- 
mino minori  anniB  viginti  non  aliter 
nianumittere  porinittitur,  quatu  si 
vindicta  apud  cousiliuiu  jiista  causa 
manuniissionis  adprobata  fuerit  ma- 
numissi. 


4.  liy  the  same  lez  Ailin  Senlia, 
again,  a master,  under  the  age  of 
twenty  j'ears,  cannot  manumit,  unless 
by  vindicta,  and  imless  this  proceeding 
in  regard  to  the  Mrson  manumitted 
has  been  approved  of  by  -the  council 
on  some  legitimate  ground. 


Gai.  i.  3H. 


This  consilium  was  heltt  on  certain  days  at  Rome,  and  in  the 
provinces  sat  dnrino  a session,  on  the  last  day  of  which  Cii.scs 
such  as  fchase  referred  to  in  the  te.\t  were  determined.  (Gai.  i.  20.^ 


5.  Jiists}  auteiu  mamnnissionis 
causte  sunt,  veluti  si  quis  patrem 
aut  matrem  aut  filium  tiliamve 
aut  fratrem  sororemve  naturales 
aut  paidagogum,  nutricem,  educa- 
torem  aut  alumnum  alunmamvc 
aut  collactancum  manumittut,  aut 
servuin  procuratoris  habendi  gratia, 
aut  oucillam  matrimonii  causa,  dum 
tamcn  intra  sex  menses  uxor 
duetttur,  nisi  justa  causa  impediat, 
ct  qui  manumittitur  procuratoris 
habendi  gratia,  ne  minor  scptcin 
et  decern  annis  manumittatur. 


Gai.  i.  19.  39 


5.  Legitimate  grounds  for  manu- 
mission are  such  as  these  : that  the 
person  to  be  manumitted  is  father  or 
mother  to  the  manumittor,  his  son  or 
daughter,  his  brother  or  sister,  his 
preceptor,  his  nurse,  his  foster-father, 
nis  foster-child  of  either  sex,  or  his 
foster-brother ; that  the  person  is  a 
slave  whom  he  wishes  to  make  his  pro- 
curator, or  female  slave, whom  he  in- 
tends to  marry,  provided  the  marriage 
be  perfonued  within  six  months,  unless 
prevented  by  some  lawful  cause  ; and 
provided  that  the  slave  who  is  to  be 
made  a procurator,  be  not  manumitted 
imder  tbe  age  of  seventeen  years. 

D.  xl.  2.  11-13. 


The  most  common  case  of  a person  emancipating  his  father 
and  mother,  and  other  near  relations,  would  bo  when  a slave  was 
made  heir.  Theophilus  (paraphr.  on  this  paragraph)  gives  as  an 
instance  of  a person  enfranchising  his  brother,  the  case  of  a man 
having  a child  by  a slave  and  then  a son  by  a legal  marriage. 
The  former  would  be  the  slave  of  the  latter. 

If  the  marriage  was  in  any  way  impossible,  the  minor  would 
not  be  allowed  to  enfranchi.se  liLs  female  slave  ; and  it  was  requi- 
site that  it  should  be  he  him.self  who  intended  to  marry  her. 

A procurator  (i.e.  agent)  below  the  age  of  seventeen  could  not 
repre.sent  his  principal  in  any  action  (D.  iii.  1.  1.  3),  and  it  is  this 
probably  that  makes  Justinian  here  require  that  the  slave  should 
be  seventeen  years  of  age  in  order  to  be  emancipated  by  a minor. 


6.  Semel  autem  causa  adprobata, 
give  vera  sive  falsa  git,  non  retrac- 
tatur. 

7.  Cum  ergo  certus  modus  ma- 
numittendi  minoribus  viguiti  annis 
dominis  per  legem  Alliam  Sentiam 
ooiistitutuB  sit,  eveniebat,  ut,  qui 
quattuordecim  annos  ajtatis  explev- 
erit,  licet  testamentum  faeero  possit 
el  in  eo  hercdeiii  sibi  institucro  Icg- 
ala<pic  relinqucre  possit,  tamcn,  si 


6.  The  approval  of  a ground  of 
manumission  once  given,  whether  the 
rea.sons  on  which  it  is  based  be  true  or 
false,  cannot  be  retracted. 

7.  Certain  limits  being  thus  as- 
signed by  the  lex  Mlia  Sentia  to  the 
power  of  persons  under  the  age  of 
twenty  to  manumit  slaves,  the  result 
w'as  that  any  one,  who  had  completed 
his  fourteenth  year,  might  make  a 
testament,  institute  an  heir,  smd  give 
legacies,  and  yet  that  no  person, 
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adhnc  minor  sit  annis  viginti,  liber- 
tatein  servo  dure  non  poterat.  Quod 
non  erat  fercnduin,  si  is,  cui  totoruin 
bonoruiu  in  testaiiiento  dispositio 
data  erat,  uni  servo  libertateiu  dare 
non  permittebatur.  Quare  nos  si- 
militer ei  queiuadmodum  alias  res 
itu  et  servos  suos  in  ultima  vo- 
luntate  disponere,  qucmadmodum 
voluerit,  permittimus,  ut  et  liberta- 
tem  eis  possit  priestare.  Sed  cum 
libcrtas  ineestimubilis  est  et  propter 
hoc  ante  vicesiraum  tetatis  annum 
antiquitas  libcrtatem  servo  dari 
rohibebat : ideo  nos,  inediam  quo- 
aiiuuodo  viani  eligentcs,  non  uliter 
luinori  viginti  annis  libertatem  in 
testaraento  dare  servo  suo  conce<li- 
inus,  nisi  septiinum  et  deciniuin 
annum  iinpleverit  et  octavum  doci- 
mum  tetigerit.  Cum  cnim  antiqui- 
tas hujusmodi  s>tati  et  pro  aliis  pos- 
tulare  concessit,  cur  non  etiam  sui 
judicii  stabilitas  ita  eos  adiuvare 
crcdatur,  ut  et  ad  libertates  dandas 
servis  suis  possint  provenire  ? 


under  twenty,  could  give  liberty  to 
a slave.  This  seemed  intolerable  : 
that  a man,  permitted  to  dispose  of 
all  his  effects  by  testament,  could 
not  enfranchise  one  single  slave.  AVe 
therefore  give  him  the  power  of  dis- 
posing, by  testament,  of  his  slaves, 
as  of  all  his  other  property,  exactly 
as  he  pleases,  so  as  to  be  able  also  to 
give  tlxem  liberty.  But  as  liberty  is 
of  inestimable  v^ue,  and  our  ancient 
laws,  therefore,  prohibited  any  per- 
son, under  twenty  years  of  ago,  to 
give  it  to  a slave,  we  adopt  a middle 
course,  and  only  permit  a person, 
under  twenty  years  of  age,  to  confer 
freedom  on  his  slaves  by  testament, 
if  he  has  completed  his  seventeenth 
and  entered  on  his  eighteenth  year. 
For  since  the  ancient  law  permitted 
persons  at  eighteen  years  of  age  to 
plead  for  others,  why  should  not  their 
judgment  be  considered  sound  enough 
to  enable  them  to  give  liberty  to  then- 
own  slaves  ? 


GaI.  i.  40. 


The  lex  yElia  Sentia  (a.D.  4)  required  the  manumiasion  given 
by  a minor  to  be  given  by  the  form  of  vindicta.  This  was  lield  to 
exclude  the  minor  from  giving  it  by  testament.  Manumission  wa.s 
something  more  than  tlie  dispasal  of  a piece  of  prop>erty ; it  was 
the  creation  of  a citizen,  and  thus  might  consistently  be  denied  to 
minors  whose  power  of  tlisposing  of  property  was  unfettered. 
Justinian,  nine  years  after  the  Institutes  were  published,  aboli.shed 
the  distinction  he  establishes  in  the  text,  and  allowed  the  minor 
to  give  liberty  by  testament  at  any  time  when  he  could  make  a 
testament  at  all,  by  a Novel  (119.  2),  containing  the  words  sanci- 
mus  ut  licentia  jtnteat  minoribus  in  ipso  tempore,  in  quo  eis  de 
reliqua  eorum  substantia  disponere  permittitur,  etiam  servos 
suos  in  ultimis  voluntatibus  manumittcre. 


Tit.  VII.  DE  LEGE  FURIA  CANINIA  SUBLATA. 


Lege  Furia  Cuninia  certus  modus 
constitutus  erat  in  servis  testaiueuto 
manumittendis.  Quam  quasi  liber- 
tutibus  impedientem  et  quodammodo 
invidam  tollcndam  esse  censuimus, 
cum  satis  fuerat  inhumannm,  vivos 
quidem  licentiam  habere  totam  suam 
familiam  libertate  donare,  nisi  alia 
causa  impediat  libertati,moricntibns 
autem  hujusmodi  licentiam  adimerc. 


The  lex  Furia  Caninia  imposed  a 
limit  on  the  number  of  slaves  who 
could  be  manumitted  by  testament ; 
but  we  have  thought  right  to  abolish 
this  law  as  invidiously  placing  obsta- 
cles in  the  way  of  liberty.  It  seemed 
very  unreasonable  to  allow  persons, 
in  their  lifetime,  to  manumit  all  then- 
slaves,  if  there  is  no  special  reiison 
to  prevent  them,  and  yet  to  deprive 
the  dying  of  the  like  power. 


Gai.  L 42-40 ; C.  vii.  3. 
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The  lex  Furia  Caninia  was  made  in  the  year  a.d.  8,  four 
yeurti  ahtv  the  lex /Elia  Sentia.  (SuET.  Au;/.  iO.)  Its  object  was 
to  prevent  the  manunii.s.sion  of  crowds  of  slaves  enfranchised  in 
order  to  gratify  the  vanity  of  testators,  who  wished  their  funeral 
train  to  be  swollen  with  these  witne.sses  to  their  liberality.  It 
provided  that  the  owner  of  two  slaves  might  enfranchise  both  ; of 
from  two  to  ten.  half ; of  from  ten  to  thirty,  one-third  ; of  from 
thirty  to  one  hundred,  one-fourth;  and  of  a larger  number,  one- 
fifth  ; hut  in  no  case  was  the  number  enfranchised  to  exceed  one 
hundred.  The  slaves  to  be  manumitted  were  re(juired  to  be  de- 
signated by  name.  The  citizenship  was  so  wortliless  in  the  days 
of  Justinian,  that  it  mattered  little  how  many  slaves  were  made 
free ; but  in  the  days  of  Augustus,  the  distinction  made  between 
the  living  and  the  dying  master,  which  Justinian  calls  satis  inhu- 
manum,  was  far  from  unreasonable.  A master  might  well  be 
trusted  not  to  impoverish  himself  by  reckle.ss  manumi.s.sion  during 
his  life,  and  yet  bo  denied  the  power  of  gratifying  his  vanity  at 
the  expense  of  his  heir. 


Tit.  VIII.  DE  HIS,  QUI  SUI  VEL  ALIENI  JURIS  SUNT. 


Sequitur  de  jure  personanim  alia 
divisio.  Nam  qua'daiu  persona!  siii 
juris  Bunt,  quajdam  alieno  juri  sub- 
jecta!  sunt:  rursns  eamm,  quie  alieno 
juri  Bubjectee  Bunt,  alioe  in  poteatate 
parentimi,  aJiie  in  potestate  doiuin- 
oruni  sunt.  Videamus  itaque  de  bis, 
qua)  alieno  juri  subjccta!  sunt : narn 
si  cognoveriinuB,  qua;  iste  pcrsonie 
Bint,  Biuiul  intclles'emns,  qua)  sui 
juris  sunt.  Ac  prius  diqpiciamus 
dc  his,  qui  in  potcslute  dominorum 
sunt. 


We  now  come  to  another  division 
relative  to  the  rights  of  persons ; for 
some  persons  arc  sui  juris,  some  are 
subject  to  the  power  of  others.  Of 
those,  again,  who  are  subject  to  others, 
some  are  in  the  power  of  ascendants, 
others  in  that  of  masters.  Let  us, 
then,  treat  of  those  who  are  subject  to 
others  ; for,  when  we  have  ascertained 
who  these  are,  we  shall  at  the  same 
time  discover  who  are  sui  juris.  And 
first  let  us  consider  those  who  are  in 
the  power  of  masters. 


Gai.  i.  48.  51. 


Justinian  now  passes  to  the  division  of  persons  as  members  of 
a family.  The  head  of  a Roman  family  exercised  supreme  autlio- 
rity  over  his  wife,  his  children,  his  children’s  children,  and  his 
slaves.  (See  Introd.  sec.  40.)  He  was  their  owner  as  well  as 
their  master.  He  alone  was  sui  juris,  and  all  the  other  members 
of  the  family  were  alieni  juris,  for  they  belonged  to  him.  The 
whole  group,  that  is,  the  head  and  tho.se  in  his  power,  were  the 
familia.  The  head  was  i\\a  paterfamilias,  a term  not  expressive 
of  paternity  (D.  1.  IG.  195.  2),  but  merely  signifying  a person 
who  was  not  under  the  power  of  another,  and  who,  consequently, 
might  have  others  under  his  jxjwer.  An  unmarried  woman  whase 
father  was  dead,  was  .saiil  to  be  a materfamilias,  a term  wliich,  in 
this  sen.se,  is  only  t)ie  feminine  form  of  paterfauiilias.  She  wiis 
sui  juris,  ami  might  have  slaves,  though  of  course  she  could  have 
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no  power  over  perfioiis  freclxjrn.  For  if  she  married,  her  children 
were  in  her  hnsband’s  power,  not  in  hers.  (See  Introd.  sec.  40.) 

The  word  familia  wa.s  used  in  so  many  dill'erent  sense-s,  that 
it  may  be  as  well  to  collect  them  here,  before  entering  on  the 
subject  of  family  relations.  Familia  i.s  used  to  mean, — 1.  All 
persons  of  the  blood  of  the  same  ancestor;  2.  The  head  of  the 
family  and  all  those  in  his  power  whether  slaves  or  free  ; 3.  All 
connected  by  agnation  (see  Introd.  sec.  44) ; 4.  The  slaves  of  one 
man  ; 5.  The  property  of  a paterfamilias,  of  whatever  sort.  The 
woni  is  fully  explained  in  a fragment  of  Ulpian.  (D.  1.  16.  195.) 

Gaius,  from  whom  much  of  this  section  is  borrowed,  says, — 
liuraus  earum  personarum  qua:  alieno  juri  subjecta:  sunt,  alue 
in  potestate,  aha:  in  manu,  alia;  in  mancipio  sunt  (i.  49).  The 
persons  in  manu  were  those  wives  who  pa.sscd  through  the  parti- 
cular forms  of  marriage  which  placed  a wife  in  the  position  of  a 
ilaughter  to  her  own  husband;  that  is,  the  religious  ceremony  of 
confarreatio,  the  fictitious  sale  coemptio,  and  ustts,  or  cohabita- 
tion unbroken  by  an  absence  of  three  nights  in  the  year.  (See 
Introd.  sec.  46.)  Persons  in  mancipio  were  those  sold  by  the  head 
of  their  family,  or  by  themselves  with  the  form  of  mancipatio. 
(See  Gai.  i.  11(5-123,  and  Introd.  .sec.  42.)  They  were  said  to  be 
servanim  loco  (not  servi)  with  reference  to  the  purchaser,  but  as 
to  other  persons  they  were  free.  Such  sales  were  merely  fictitious, 
except  in  the  early  days  of  Home.  The  subjection  in  manu  had 
ceased  before  the  time  of  Justinian,  and  he  did  away  with  the  last 
traces  of  that  in  mancipio.  (See  Tit.  12.  6.) 

1.  In  potestate  itaqiicdominoruui  1.  Slaves  are  in  the  power  of  mas- 
sunt  servi.  Qua;  quidem  potestas  ters,  a power  derived  from  the  law  of 
juris  gentium  est ; nam  apud  omnes  nations  : for  among  all  nations  it  may 
peraujiie  gentes  animadvertere  pos-  be  remarked  that  masters  have  the 
sumus,  dominis  in  servos  vita;  necis-  power  of  life  and  death  over  their 
que  potestutem  esse,  et  quodcum-  slaves,  and  that  everything  acquired 
que  per  servum  adqniritur,  id  do-  by  the  slave  is  acquired  for  the  mas- 
mino  adquiritur.  ter. 

Gai.  i.  52. 


The  power  of  the  master  over  his  slaves  was  spoken  of  as  the 
dominica  potestas.  The  origin  of  this  power  has  been  .already 
ascribed  to  the  jus  gentium.  (Tit.  3.  2.) 


2.  Sed  hoc  tempore  nuUis  ho- 
minibus,  qui  sub  imperio  nostro  sunt, 
licet  sine  causa  legibus  cognita  et 
supra  modum  in  servos  suos  s®vire. 
Nam  ex  constitutione  divi  l*ii  An- 
tonini  qui  sine  causa  servum  suum 
Occident,  non  minus  puniri  jubetur, 
qiiani  qui  servum  alienum  Occid- 
ent. Ked  et  major  asperitas  do- 
minurum  ejus-dem  princi|>is  consti- 
tutione coercetur.  Niun  consultus 
a quibusdam  pnisidibus  proviii- 
ciarum  dc  his  servis,  qui  ad  u-clcm 
soenuu  vel  ad  statues  principum 


2.  But  at  the  present  day  no  per- 
sons under  our  rule  may  use  violence 
towards  their  slaves,  without  a reason 
recognised  by  the  law,  or  ever  to  an  ex- 
treme extent.  F or,  by  a constitution  of 
the  Emperor  Antoninus  Pius,  he  who 
without  any  reason  kills  bis  own  slave, 
is  to  be  punished  equally  with  one  who 
has  killed  the  slave  of  another.  The 
excessive  severity  of  masters  is  also  re- 
strained by  another  constitution  of  the 
same  emperor.  For,  when  consulted 
by  certain  governors  of  provinces  on 
the  subject  of  slaves,  who  tied  for 
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coiifiigiunt,  pnccepit,  ut  si  intoler-  refuRO  either  to  temples,  or  the  statues 
abilis  videatur  doiniiiorum  sievitia,  of  the  emperors,  he  decided  that  if 
cogantur  servos  bonis  condicioni-  the  severity  of  masters  should  appear 
bus  vendere,  ut  pretium  dominis  excessive,  they  might  be  compelled 
daretur  : et  recte  ; ex^jedit  enim  to  make  sale  of  their  slaves  upon 
rei  pubUosB,  ne  quis  re  sua  mole  equitable  terms,  so  that  the  masiers 
utatur.  Cnjus  rescripti  ad  i-Eliuiu  might  receive  the  value ; and  this  was 
Marciamnu  emissi  verba  hiec  sunt : a very  wise  decision,  as  it  concerns  the 

‘ iJominorum  quideui  ix>testatcm  in  public  good  that  no  one  should  niis- 
suos  servos  illibataiu  esse  opor-  use  his  own  prof>erty.  The  following 
tot  nec  cuiquam  hoininnm  jus  are  the  terms  of  this  rescript  of  Anto- 
suum  detrahi.  Sed  dominorum  ninus,  which  was  sent  to  jElius  Mar- 
interest,  ne  auxilium  contra  ssevi-  cianus;  ‘The  power  of  masters  over 
tiam  vel  famem  vel  iutolerabilem  their  slaves  ought  to  be  preserved  un- 
injuriom  denegetur  his,  qui  juste  impaired,  nor  ought  any  man  to  be  de- 
deprecantur.  Ideoiiue  cognosce  de  prived  of  his  right.  But  it  is  for  the 
querellis  eonun,  qui  ex  fiunilia  Julii  interest  of  all  masters  themselves, 
Sabini  ad  statuam  confugerunt,  ct  that  relief  prayed  on  good  grounds 
si  vel  durius  habitos  quam  s>quum  against  cruelty,  the  denial  of  susten- 
ost,  vel  infami  injuria  affectos  cog-  ance,  or  any  other  intolerable  in- 
noveris,  veuiri  jubc,  ita  ut  in  po-  jury,  should  not  be  refused.  Examine, 
testatein  domini  non  revertantur.  therefore,  mto  tlie  complaints  of  the 
Qiii  Sabinus,  si  meie  constitution!  slaves  who  have  fled  from  the  house 
fraudem  feccrit,  sciet,  me  admissum  of  Julius  Sabinus,  and  ttUcen  refuge 
severius  exsecuturum.'  at  the  statue  of  the  emperor ; and,  if 

yo>i  find  that  they  have  been  loo 
harshly  treated,  or  wantonly  disgraced, 
order  them  to  be  sold,  so  that  they 
may  nut  fall  again  under  the  power  of 
their  master ; and,  if  Sabinus  attempt 
to  evade  my  constitution,  1 would  have 
him  know,  that  I shall  severely  punish 
his  disobedience.’ 

G.\i.  i.  53 ; i).  i.  C.  2.  • 

The  lex  Cornelia  de  Sicariis,  pas.sed  by  Sylla,  B.C.  81,  made 
killin^r  the  slave  of  anotlier  person  punishable  as  homicide,  with 
death  or  exile  (D.  ix.  2.  23.  9);  and  the  text  tells  us  that  the 
j)rovisions  of  this  law  were  extended  by  the  Emperor  Antoninus 
Pius  to  the  case  of  a master  killing  his  own  slave.  The  lex  Pe- 
tronia  (D.  xlviii.  8.  11.  2),  passed  in  the  time  of  one  of  the  early 
emperors,  forbad  masters  to  expose  their  slaves  to  contests  with 
wild  beasts.  Hadrian  recpiired  the  sanction  of  a magistrate  in  all 
cases  before  death  was  indicted.  (Spaht.  in  Hadr.  CJip.  18;  1).  i. 
6.  2.)  Constantine  only  permitted  moderate  corporal  chastise- 
ment to  be  inflicted,  and  Justinian  in  the  Code  retains  his  enact- 
ment. (C.  ix.  14.) 

Justinian  does  not  notice  the  corresponding  changes  which  the 
clemency  of  later  times  worked  in  the  control  of  the  nuister  over 
the  slave’s  property  ; according  to  the  u.sage  of  those  times  this 
property,  called  peciUium,  lielonged  in  fact,  though  not  in  law, 
to  tne  slave,  and  he  often  purchased  his  liberty  with  it  (Tacit. 
Ann.  xiv,  42  ; D.  xv.  1.  53.) 
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Tit.  IX.  l)i:  PATRIA  I’OTE, STATE. 

In  potestute  nostra  simt  lilHiri  Our  cliildrou,  bcgotton  in  lawful 
noatri.  quos  ex  justis  nuptiis  pro-  marriage,  are  in  our  power, 
creaverimua. 

Gai.  i.  65. 

The  patria  potestas  differed  orif^nally  little,  if  at  all,  from 
the  dominica  potestm.  If  the  sense  of  ownership  was  not  so 
complete  in  the  fonner,  it  wa.s  proliably  limited  more  by  natural 
feeling  than  by  law.  The  father  could  sell,  expose,  or  put  to 
death  his  children.  (Twelve  Tables,  No.  4 ; see  Introd.  sea  8.) 
Time,  however,  ameliorated  the  position  of  the  child,  and  all  that 
w.as  left  was  a power  to  inflict  moderate  chastisement  (C.  viii.  47. 
31),  and  to  sell  at  the  time  of  birth  in  cases  of  extreme  nece.ssity. 
(C.  iv.  4.1.  1.)  Con.stantino  condemned  the  father  who  killed  his 
child  to  the  punishment  of  a parricide.  (C.  ix.  17.  1.)  The  sale 
of  a child  was  in  general  fictitiou-s,  and  only  formed  the  mode  by 
which  the  child  was  relea.sed  from  the  father’s  power. 

Like  that  of  the  slave,  the  child’s  property  was  only  a jjccu- 
Hum,  V>elonging  strictly  to  the  father  ; and  whatever  the  son  in 
poteatate  ac(juired  was  acquired  for  the  father,  although  the  .son 
could  not  make  his  father’s  position  worse,  and  the  father  was  not 
liable  for  the  debts  and  engagements  of  the  .son.  But  under  the 
early  emjxsrors  a change  was  maile,  and  the  son  had  complete 
ownei'ship  in  property  acquii-ed  in  war  (castrense  peculium) ; 
Con.stantine  made  a further  exception  of  projxirty  acquired  in 
employments  aliout  the  court  {quasi-castrcnae  peculium)  (see 
Bk.  ii.  9,  and  Introd.  sea  41) ; and  Justinian  only  p»'rmitted  the 
father  to  have  the  usufruct  during  his  life  of  everything  coming 
to  the  son  in  any  way  except  from  the  father  him.self.  (Bk.  ii. 
Tit.  9.  1.) 

The  meaning  of  justa;  nupticE  will  appear  in  the  next  Title. 

Neither  age  nor  marriage  ti-rminated  the  power  of  a father 
over  his  son.  As  we  learn  from  Tit  12.  4,  the  filiusfamilias 
might  rise  to  the  highast  public  dignities,  even  that  of  comsul,  and 
yet  he  would  remain  in  the  jxiwer  of  his  father.  If  a daughter 
married  in  manu,  she  pa.ssed  from  her  father’s  power  into  that 
of  her  husband.  The  modes  in  which  the  patria  poiestas  wiis 
ended  are  treated  of  in  Tit  12  of  this  Book. 

1.  Nuptia>  auteiii  give  niatrimo-  1.  Marriage,  or  matrimony,  is  a 
niiim  C8t  viri  et  mulieris  conjunctio,  joining  together  of  a man  and  woman, 
individuain  consuetudincni  vita;  con-  carrying  with  it  a mode  of  life  in  wliicli 
tinens.  they  ore  irisepiu-ahle. 

D.  xxiii.  2.  1. 

Nuptia;  are  properly  the  ceremonies  attending  the  formation  of 
the  legal  tie,  and  matrimonivm  is  the  tie  itself  ; but  the  jurists 
use  the  two  terms  quite  indifl'erently,  as,  for  instance.  Modest  inns 
s:iy.s,  ‘ nuptial  sunt  conjunctio  maria  et  feminw  ’.  (1).  xxiii.  2.  1.) 

The  individua  consuehido  vitie  implied  a community  of  rank 
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and  position,  and  of  sacred  and  lininan  law,  divini  et  humavi 
jwriscommxhnicatio  (I),  xxiii.  2.  1),  but  not  ncccs-siirily  of  property. 
Marriage  gave  neither  party  any  right  over  the  properly  of  the 
other,  except  when  the  wife  pa.s.sed  in  manum,  and  then  all  that  she 
had  belonged  to  the  husband.  For  the  meaning  of  individua  com- 
pare Tacitus,  ilrm.  vLlO,  ‘ apudCapreas  iTuiiritZui’  (never parted). 

2.  Jus  autem  potostatis,  quod  in  2.  The  power  which  we  liave  over 
libcroB  haiicraus,  proprimii  cst  ci-  our  children  is  peculiar  to  the  citizens 
vium  Roinanonim  ; nuUi  cniin  alii  of  Rome ; for  no  other  people  have  a 
sunt  homines,  qui  talein  in  liberos  power  over  their  children,  such  os  we 
habeant  potestatem,  quolcm  nos  have  over  ours. 

hal>emua. 

Gai.  i.  55. 

Gains  mentions  the  Galataa  as  Ixiing  reported  to  have  h.ad  a 
similar  institution.  (See  also  Galatians  iv.  1.) 

3.  Qui  igitur  ex  te  et  uxore  tun  3.  The  child  bom  to  you  and  your 

nascitur,  in  tun  potestate  est ; item  wife  is  in  your  power.  And  so  is  the 
qui  ex  tilio  tuo  et  uxore  ejus  nas-  child  born  to  your  son  of  his  wife,  that 
citur,  id  est  nepos  tuus  et  neptis,  is,  your  grandson  or  granddaughter  ; so 
teque  in  tua  sunt  potestate,  et  pro-  are  your  great-grandchildren,  and  all 
nepos  et  proneptis  et  deinceps  ce-  your  other  descendants.  Rut  a child 
tcri.  Qui  tamen  ex  filia  tua  nascitur,  born  of  your  daughter  is  not  in  your 
in  tua  potestate  non  est,  sed  in  patris  power,  but  in  the  power  of  its  own 
ejus.  father. 

If  a woman,  although  she  was  not  in  the  power  of  her  husband, 
had  children,  they  were  not  in  her  power ; and  hence,  as  she 
could  have  no  descendants  in  her  power,  it  wassiiid,mu( ier/ami- 
lire  sua  ct  caput  et  finis  est,  i.e.  her  family  ended  with  herself. 
(D.  1.  IG.  195.  5.) 

Tit.  X.  DE  NUPTIIS. 

Justas  autem  nuptias  inter  se  ci-  Roman  citizens  fornj  the  tie  of  law- 
vos  Romani  contrahunt,  qui  secun-  ful  marriage  w ith  each  other  when  they 
dum  pra>cepta  legum  coeunt,  mas-  are  united  according  to  law,  the  moles 
culi  quidem  puberes,  feminee  autem  having  attained  the  ago  of  puberty,  and 
viripotentes,  sive  patresfamilios  sint  the  females  a marriageable  age,  whether 
sivo  filiifamilias,  dum  tamen  filii-  ihoy  tae  patresfamilios  or filitfamHian; 
familias  ct  consensum  hal>eant  but,  if  the  latter,  they  must  first  obtain 
pnrentum,  quorum  in  potestate  the  consent  of  their  ascendants,  in 
sunt.  Nam  hoc  fieri  debere  et  whose  power  they  arc.  For  Ixith 
civilis  et  naturalis  ratio  suadet  in  natural  reason  and  the  law  require  tliis 
tantum,  ut  jussum  parentis  pr®ce-  consent;  so  much  so,  indeed,  that  it 
dcre  debeat.  Unde  qu®situm  est,  an  ought  to  precede  the  marriage.  Hence 
furiosi  filia  nubere  aut  furiosi  filius  the  question  has  arisen,  whether  the 
uxorem  ducere  possit?  Cumque  daughterof amadmanconldbemorried, 
su|ier  filio  variabatur,  nostra  pro-  or  his  sou  marry.  And  as  opinions 
ccKsit  decisio,  qua  pcnnissuiu  est  were  divided  os  to  the  son,  wo  decided 
ad  cxcuijilum  nliie  furiosi  filium  that  os  the  daughter  of  a madman 
(juoque  posse  et  sine  patris  inter-  might,  so  may  the  son  of  a madman 
vontu  matrimonium  sibi  copulare  marry  without  the  intervention  of  the 
secundum  datum  ex  constitutiono  father,  according  to  the  mode  cstab- 
modum.  lished  by  our  constitution. 

C.  V.  4.  25. 

In  the  carlic-st  times  of  Roman  law  there  were  three  mo<le.s  of 
funning  the  tie  of  marriage  : first,  confarreatio,  a religions  cere- 
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inony,  in  which  none  but  those  to  wliom  tlie  ju$  mrnim  was  open 
could  take  part ; secondly,  r.oeinptio,  a fictitious  .sale,  in  which  the 
wife  was  sold  to  the  liushai\d  ; and  huitly,  imus,  i.e.  cohaliitatiou 
with  the  intention  of  forininjf  a marriage.  (Gai.  i.  110-114.)  All 
three  modes  had  the  same  elibct  on  the  position  of  the  wife.  She 
always  passed  in  manum  viri.  (See  Introd.  sec.  46.)  This  in- 
cident of  marriage  was  attached  to  the  marriage  by  mere  cohabi- 
tation and  lapse  of  time,  on  the  analogy  of  the  ownership  which  was 
acquired  in  a thing  by  uninterrupted  pos-session.  It  wa.s,  however, 
open  to  the  wife  to  ‘ break  the  u.se  ’ ; to  prevent,  that  is,  her  hu.shand 
gaining  complete  jwwer  over  her  by  la[Kse  of  time  : tbe  law  of  the 
Twelve  Tables  declared  that,  if  the  wife  absented  her.self  from  her 
husband  for  three  nights  in  the  year,  the  msus  should  be  inter- 
rupted, and  she  should  remain  in  her  own  familia,  and  not  pass 
into  that  of  her  husband.  This  was  considered  so  much  more 
advantageous  to  the  wife,  as  by  paasing  into  the  manus  she  occu- 
pied the  position  of  a daughter  in  the  power  of  her  husband,  and 
all  her  property  belonged  to  him,  that,  even  in  the  latter  days  of 
the  republic,  almost  all  marriages  were  formed  without  the  wife 
passing  into  the  manus  of  her  husband.  In  the  time  of  Justinian 
she  never  did  so,  and  the  whole  distinction  of  the  effect  of  different 
modes  of  marriage  had  been  long  obsolete.  The  nuptiw  were 
equally  justce  whether  the  wife  passed  in  manum  or  not.  A wife 
wlio  dhd  not  pass  in  manum  and  who  was  not  emancipated  re- 
mained in  the  power  of  her  father,  and  so  she  remained,  except  in 
regard  to  the  sacred  rites  of  her  husband’s  family,  when  the 
marriage  was  by  con  farreatio  under  a law  passed  in  the  time  of 
Tiberius.  (Gai.  i.  136.)  The  wife  who  passed  in  manum  was 
termed  a materfamilias ; the  wife  not  in  manu  was  distinguished 
as  matrona  until  matrona  came  to  be  used  for  all  married  women. 
(Cic.  Top.  c.  3 ; Aul.  Gell.  Noct.  Attic.  18.  6.) 

At  no  time  did  these  .different  modes  of  being  married  form  part 
of  the  real'tie  of  marriage  ; they  only  decided,  when  the  tie  of  mar- 
riage was  formed,  what  should  be  the  position  of  the  wife.  Neither 
were  the  religious  ceremonies  nor  the  nuptial  rites  anything  more 
than  acce.s.sories  of  that  which  created  the  binding  relation  between 
the  parties.  The  tie  itself  was  constituted  by  the  con.sent  of  the 
parties — by  their  intention  to  become  man  and  wife — being  ex- 
preased  and  manifested ; and  the  mode  in  which  it  was  necessary 
the  manifestation  should  take  place  was  that  the  woman  should 
pass  into  her  husband’s  paasession.  A man  and  woman  were  not 
married  becau.se  they  lived  together,  unle.ss  they  had  the  inten- 
tion to  be  married.  Nuptias  non  concubitus  sea  consensus  facit. 
(D.  XXXV.  1.  15.)  Neither  was  the  mere  expression  of  a con.sent 
sufficient  to  constitute  a marriage.  There  must  be  an  actual  or 
constructive  passing  of  the  woman  into  the  po.ase.asion  of  the  man. 
The  ordinary  sign  of  this  was  that  she  was  received  into  the  hus- 
band’s house,  in  domum  dcduci ; but  this  was  only  the  usual  and 
most  patent  sign,  and  any  other  clear  indication  w;us  accepted.  If, 
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for  example,  the  partie.s  were  lx)th  personally  present  and  formally 
con.Heiit^Ml,  the  woman  was  taken  to  have  placed  henself,  or  heen 
placed  if  she  was  in  mnna,  in  the  pos-si^ssion  of  the  man  (C.  v. 
17.  11),  and  the  marriage  tie  was  formed;  while,  on  the  other 
hand,  a marriage  could  not  be  effected  by  a mere  written  consent 
between  persons  not  present  together,  as  by  letter  (D.  xxiii.  2.  5), 
without  the  woman  pa&sing  into  the  man’s  posse.ssion  by  .some 
separate  distinct  act,  such  as  being  received  into  his  house. 

In  order  that  the  marriage  might  have  the  ed'ect  of  jicstic 
nuptial,  it  was  necessary  that  three  conditions  should  be  fulfilled. 

1.  There  must  be  the  consent  of  the  parties  duly  manifested  ; 

2.  The  parties  must  be  puberes,  i.e.  the  man  must  be  fourteen  and 
the  woman  twelve  years  of  age  ; and  3.  They  must  have  the  con- 
nubium,  or  legal  power  of  contracting  marriage,  which  may  lie 
regarded  under  three  heads  : — 1.  Under  the  old  law  both  parties 
were  required  to  be  citizens,  or  to  have  had  so  much  of  citizenship 
given  them  as  would  enable  them  to  form  jusUe  ntipluv.  Various 
changes  were  made  on  this  head,  which  will  be  noticed  under  .sec- 
tion 11  of  this  Title.  2.  They  must  not  stand  within  the  prohi- 
bited degrees  of  relationship  ; what  these  were  is  discu,s.sed  in  the 
following  paragraphs  of  this  Title.  3.  If  under  the  power  of  any 
one,  they  must  have  obtained  that  person’s  consent,  'fhe  husband 
was  obliged,  even  though  in  his  grandfather’s  power,  to  obtain  his 
father’s  consent  also  (D.  xxiii.  2.  16. 1) ; otherwi.se  the  grandfather 
could  have  eventually  increased  the  number  of  the  father's  family 
without  consulting  him  (D.  i.  7.  7),  which  it  was  against  the  spirit 
of  the  law  to  allow,  as  no  one  could  have  a new  suits  heres  forced 
on  him  by  agnation  against  his  will.  (See  Tit.  11.  7.) 

The  same  reason  had  caused  the  doubt  adverted  to  in  the  text, 
whether,  even  if  the  father  was  incapable  of  giving  his  con.sent, 
the  son  could  introduce  new  members  into  his  father’s  family. 
This  did  not  apply  to  the  daughter,  who  could  not  introduce  new 
members  into  tier  father's  family.  Ju.stinian,  in  the  Code,  pre- 
scribed the  mode  in  which  marriage  might  be  validly  made  either 
by  the  son  or  daughter  of  a madman.  The  son  or  daughter  of 
the  madman  was  to  .submit  the  proposed  marri.age  to  be  approved, 
and  the  gift  to  the  wife  and  the  dos  to  be  fixed,  by  the  prafectus 
urbi  at  Constantinople,  by  the  prases  or  bishop  of  the  city  in  the 
provincas,  in  the  prasence  of  the  curator  of  the  madman  and  his 
prineipal  relations.  Marcus  Aurelius  had  previously  provided  for 
the  case  of  children  of  imbecile  persons,  dementes.  (C.  v.  4. 
2.5.)  Where  the  rights  of  the  paterfamilias  were  not  in  quc.stion, 
as  when  the  son  was  emancipated,  it  was  not  necessary  to  have 
the  father’s  consent.  (D.  xxiii.  2.  25.) 

If  the  persons,  whose  consent  was  necessary,  did  not  give  it,  the 
marriage  was  alxsolutely  void,  and  therefore  no  subsequent  consent 
could  ratify  it.  Thus  Justinian  .s.ays  here  that  the  consent,  juss-um 
(a  word  denoting  the  authority  of  the  paterfamilias),  must  precede 
the  marriage.  It  was  not,  however,  nece.s-sary  that  the  txinsent 
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should  be  expressly  given.  I f the  paterfamil ias  knew  of  the  mar- 
riage and  did  not  opiX)se  it,  his  a.ssent  was  presumed  (C.  v.  4.  5); 
and  if  he  was  absent  or  a captive  for  three  years,  his  children 
might  form  a marriage  which  he  couldnot  afterwardsdisapproveof. 
(D.  xxiii.  2.9.10.)  If  lx>th  or  either  of  the  parties  were  imjwfceres 
at  the  time  of  the  man-iage,  the  man-iago,  though  then  invalid, 
became  valid  by  their  living  together  with  the  intention  of  being 
married  after  puberty  was  attained.  (D.  xxiii.  2.  4.) 

1.  Ergo  non  omnes  nobis  uxores 
ducere  licet : nam  quarnndaiu  nup- 
tiis  abstinondmuest.  Inter  eas  onira 
personas,  quie  pareutum  liberorumve 
locum  inter  se  optinent,  nuptiie 
contrahi  non  pos.snnt,  veluti  inter 
patrem  et  filiain  vel  avum  et  nep- 
tem  vel  niatreiu  et  dliam  vel  aviam 
et  nepoteui  et  usque  od  infinitum  : 
et  si  tales  personce  inter  se  coierunt, 
nefarias  atque  incestas  nuptias  con- 
traxisse  dicuntur.  Et  hipc  adeo  ita 
sunt,  ut,  quamvis  per  adoptionem 
parentuiu  liberorumve  loco  sibi  esse 
Cffiperint,  noupossint  inter  sematri- 
monio  jungi,  in  tantum,  ut  etiam 
dissolute  adoptione  idem  juris  ma- 
neat : iteque  earn,  qua;  tibi  per  ad- 
optionem filia  aut  neptis  esse  cccpcrit, 
non  poteris  \ixorem  ducere,  quamvis 
earn  emancipaveris. 

Gai.  L 68,  59. 

When  two  persons  were  related  by  being  agrrfnfi  to  each  other, 
they  were  exactly  in  the  same  relative  position,  so  far  as  regarded 
the  power  of  marrying,  as  if  they  had  oeen  related  in  the  same 
degree  by  blood.  If  the  tie  of  a<jnatio  was  dissolved  by  emanci- 
ation,  the  tie  of  blood,  if  any,  would  of  course  remain,  and  be  a 
ar  to  marriage  ; but  if  there  was  no  tie  of  blood,  that  is,  if  one 
of  the  parties  had  entered  the  family  by  adoption,  then,  if  the 
emancipated  person  had,  while  the  a<jnatio  subsisted,  occupied 
the  position  of  ascendant  or  descendant  to  the  other  person,  mar- 
riage was  forbidden,  but  if  that  of  a collateral,  it  was  allowed. 


1.  We  may  not  marry  every  woman 
without  distinction:  for  with  some, 
marriage  is  forbiddea  Marriage  can- 
not be  contracted  between  persons 
standing  to  each  other  in  the  relation 
of  ascendant  and  descendant,  as  be- 
tween a father  and  daughter,  a grand- 
father and  his  granddaughter,  a mother 
and  her  son,  a grandmother  and  her 
grandson  ; and  so  on,  ad  infinitum. 
And,  if  such  persons  unite  together, 
they  only  contract  a criminal  and  in- 
cestuous marriage  ; so  much  so,  that 
ascendants  and  descendants,  who  are 
only  soby  adoption,  cannot  intermarry ; 
and  even  after  the  adoption  is  dissolved 
the  prohibition  remains.  You  cannot, 
therefore,  marry  a woman  who  has  been 
either  your  daughter  or  granddaughter 
by  adoption,  although  you  may  nave 
emancipated  her. 


2.  Inter  eas  quoque  personas,  quBB 
ex  transverso  gradu  cognationis  jun 
guntur,  est  qusedam  similis  observa- 
tio,  sed  non  tanta.  Sane  enim  inter 
fratrem  sororemque  nuptite  prohi- 
bits? sunt,  sive  ab  eodem  patre  ea- 
demque  matre  nati  fuerint,  sive  ex 
alterntro  eorum.  Sed  si  qua  per  ad- 
optionem soror  tibi  esse  cieperit, 
quamdiu  quidein  constat  adoptio, 
sane  inter  te  et  earn  nuptiie  consistero 
non  poBsunt : enm  voro  per  emauci- 
pationcm  adoptio  dissoluta  sit,  pot- 


2.  There  are  also  restrictions,  though 
not  so  extensive,  on  marriage  between 
collateral  relations.  A brother  and 
sister  are  forbidden  to  marry,  whether 
they  are  the  cliildren  of  the  some  father 
and  mother,  or  of  one  of  the  two  only. 
And,  if  a woman  becomes  your  sister 
by  adoption,  so  long  as  the  ailoption 
subsists,  you  certainly  cannot  marry 
her  ; but  if  the  adoption  is  destroyed 
by  emancipation,  you  may  marry 
her ; as  you  may  also,  if  you  your- 
self are  emancipated.  Hence  it  fol- 
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cris  earn  axorem  ducere : sed  et  si  lows,  that  if  a man  would  adopt  bis 
tu  emancipatus  fueris,  niliil  ost  im-  son-in-law,  he  ought  first  to  eiuaiioi- 
pcdimento  nuptiis.  Et  ideo  constat,  pate  his  daughter ; and  if  ho  would 
si  quis  generum  adoptare  velit,  adopt  his  daughter-in-law,  he  ought 
debere  eum  ante  filiam  suam  previously  to  emancipate  his  son. 
emanciparc : et  si  quis  velit  nunun 
adoptare,  debere  eiun  ante  filium 
emaucipare. 

Gai.  i.  60,  61 ; D.  xxiii.  2.  17.  L 

To  adopt  a son-in-law  would  be  to  make  him  brother  by  ag- 
nation of  hi.s  own  wife.  Should  therefore  the  adoption  take 
place  before  the  emancipation  of  the  daughter  the  previous  mar- 
riage would  be  invalidated.  (D.  xxiii.  2.  6.) 

3.  Fratris  vel  sororis  filiam  uxo-  3.  A man  may  not  marry  the 

rem  ducere  non  licet.  Bed  ucc  nep-  daughter  of  a brother  or  a sister,  nor 
tern  fratris  vel  sororis  ducere  c^uis  the  granddaughter,  although  she  is  in 
potest,  quamvis  quarto  gradu  sint.  the  fourth  degree.  For  when  we  may 
Cujus  enim  filiam  uxorem  ducere  not  marry  the  daughter  of  any  person, 
non  licet,  ejus  neque  neptein  per-  neither  may  we  marry  the  grand- 
mittitur.  Ejus  voro  mulieris,  quam  daughter.  But  there  does  not  appear 
pater  tuus  adopta>'it,  fiUam  non  to  be  any  impediment  to  marrying  the 
vidcris  impediri  uxorcra  ducere,  quia  daughter  of  a woman  whom  your 
neque  naturali  neque  civili  jure  tibi  father  has  adopted  ; for  she  is  not  con- 
oonjuugitur.  nected  with  you  either  by  natural  or 

civil  law, 

D.  xxiii.  2.  12.  4. 

In  the  direct  lino  every  degree  represents  a generation.  The 
eon  is  in  the  first  degree  with  respect  to  his  father  ; the  grandson 
in  the  second  with  respect  to  his  grandfather.  In  the  collateral 
line  the  generations  are  taken  first  up  to,  and  then  down  from,  the 
common  ancestors.  For  instance,  first  cousins  are  in  the  fourth 
degree.  From  either  cousin  to  his  father  is  one  degree,  from  the 
father  to  the  grandfather  is  another,  from  the  grandfather  to  the 
father  of  the  other  cousin  is  a third,  and  from  that  father  to  that 
cousin  is  a fourtli. 

The  marriage  of  a man  with  his  brother’s  daughter  had  been 
legalised  in  favour  of  Claudius  and  Agrippina  (SuET.  in  Claud.  26 ; 
Gai.  i.  62) ; but  prohibited  by  Constantine.  (Cod.  Theod.  i.  2.) 
Marriage  with  a sister’s  daughter  was  never  allowed. 

The  children  of  a lawful  marriage  never  followed  the  family  of 
the  mother,  and  therefore,  though  she  was  adopted,  remained  as 
they  were  before.  But  of  course  a daughter  could  not  have  mar- 
ried an  adopted  son’s  son. 

4.  Duorum  autem  fratrum  vel  4.  The  children  of  two  brothers  or 

Bororum  liberi  vel  fratris  et  sororis  two  sisters,  or  of  a brother  and  sister, 
jungi  poBsunt.  may  marry  together. 

D.  xxiii.  2.  3. 

The  marriage  of  first  cousins,  forbidden  by  preceding  emperors, 
had  again  been  legalised  by  Arcadius  and  Uonorius.  (C.  v.  4. 19.) 

r>.  Item  amitam,  licet  adoptivam,  5.  So,  too,  a man  may  not  marry 
uxorem  ducere  non  licet,  item  ma-  his  paternal  aunt,  even  though  she  is 
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terteram,  quia  parentuin  loco  ha- 
bentur.  Qua  ratione  verum  est, 
magnam  quoque  aiuitam  et  luater- 
teram  magnam  prohiberi  uxorem 
ducere. 


so  only  by  adoption  ; nor  hU  maternal 
aunt ; because  they  are  regarded  as 
being  in  the  place  of  ascendants.  For 
the  same  reason,  no  person  may  marry 
bis  great-aunt,  either  paternal  or  ma- 
ternal. 


Gai.  i.  62  ; D.  xxiii.  2.  17.  2. 


It  was  of  course  only  possible  to  be  in  the  same  family  with 
an  adopted  aunt  on  the  father’s  side.  A mother’s  sister  by  adop- 
tion would  be  in  the  family  to  which  the  mother  belonged  by 
birtb,  whereas  the  nephew  would  be  in  the  family  of  the  father, 
and  therefore  adoptivam  is  added  to  amitam  only,  not  to  mater- 
teram. 

Every  person  in  the  first  degree  from  a common  ancestor  was 
considered,  so  far  as  regarded  marriage,  in  the  position  of  that 
ancestor.  Thus  an  aunt,  being  in  the  first  degree  from  the  grand- 
father, the  common  ancestor,  was  looked  upon  as  standing  in  the 
place  of  that  grandfather  {.parentis  loco  habetur),  and  could  not 
therefore  marry  her  nephew.  A cousin  would  be  in  the  second 
degree  from  the  common  ancestor,  and  therefore  proximity  would 
not  be  a bar  to  the  union. 


6.  Adfinitatia  quoque  venera- 
tione  quanmdam  uuptiis  absti- 
nere  necesse  est.  Ut  ecce  privignam 
aut  nurum  uxorem  ducere  non  licet, 
quia  utrieque  fili«  loco  sunt.  Quod 
scilicet  ita  accipi  debet,  si  fuit 
nurus  aut  privigna  : nam  si  odhuc 
nurus  est,  id  est  si  adhuc  nupta 
eat  filio  tuo,  alia  rutione  uxorem 
earn  ducere  non  poteris,  quia  eadem 
duobus  nupta  esse  non  potest : item 
si  adhuc  privigna  tua  est,  id  est  si 
mater  ejus  tibi  nupta  est,  ideo  cam 
uxorem  ducere  non  poteris,  quia 
duas  uxores  eodem  tempore  habere 
non  licet. 


6.  There  are,  too,  other  marriages 
from  which  we  must  abstain,  from 
regard  to  the  ties  created  by  marriage ; 
for  example,  a man  may  not  marry  his 
wife’s  daughter,  or  his  son’s  wife,  for 
they  are  both  in  the  place  of  daughters 
to  him  ; but  this  must  be  understood 
to  mean  those  who  have  been  our  step- 
daughters or  daughters-in-law ; lor  if 
a woman  is  still  your  daughter-in-law, 
that  is,  if  she  is  still  married  to  your 
son,  you  cannot  marry  her  for  another 
reason,  as  she  cannot  bo  the  wife  of 
two  persons  at  once.  And  if  your  step- 
daughter is  still  your  stepdaughter, 
that  is,  if  her  mother  is  still  married 
to  you,  yon  cannot  marry  her,  because 
a person  cannot  have  two  wives  at  the 
same  tune. 


Oai.  i.  68. 


Affi/nitas  is  the  tie  created  by  marriage  between  each  person 
of  the  married  pair  and  the  kindred  of  the  other. 


7.  Socrum  quoque  et  uovercain 
prohibitum  est  uxorem  ducere,  quin 
matris  loco  sunt.  Quod  et  ipsum 
dissolutademum  adfinitate  procedit; 
alioquin  si  adhuc  noverca  est,  id 
est  si  adhuc  patri  tuo  nupta  est, 
commuui  jure  impeditur  tibi  nubere, 
quia  eadem  duobus  nupta  esse  non 
potest  : item  si  adhuc  socrus  est,  id 
est  si  adhuc  filia  ejus  tibi  nupta  est, 


7.  Again,  a man  is  forbidden  to 
marry  his  wife’s  mother,  and  his  father's 
wife,  because  they  hold  the  place  of 
mothers  to  him ; a prohibition  which 
can  only  operate  when  the  affinity  is 
dissolved  ; for  if  your  stepmother  is 
still  your  stepmother,  that  is,  if  she  is 
still  married  to  your  father,  slio  would 
bo  prohibited  from  marrying  you  by 
the  common  rule  of  law,  which  forbids 

o 2 
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ideo  imiwdiuntur  nuiiliic,  quia  duas  a woman  to  have  two  husbands  at  the 
uxores  liabero  non  polos.  same  time.  So  if  your  wife’s  mother 

is  still  your  wife's  mother,  that  is,  if 
her  daughter  is  still  married  to  you, 
you  cannot  marry  her,  because  you 
cannot  have  two  wives  at  the  same 
time. 

Gai.  i.  63. 

The  Institute.s  do  not  notice  the  marriage  of  a brotlier  and 
sister-in-law.  It  wa.s  permitted  up  to  the  time  of  Constantine, 
who  forbad  it.  (Cod.  Theod.  i.  2.)  The  prohibition  was  renewed 
by  Valentinian,  Theodosius,  and  Arcadius.  (C.  v.  5.  5.) 

8.  Mariti  tomen  filiuB  ex  alia  8.  The  son  of  a husband  by  a former 

uxore  et  uioris  filia  ex  alio  marito,  wife,  and  the  daughter  of  a wife  by  a 
vel  contra,  matrimonium  recte  con-  former  husband,  or  the  daughter  of  a 
trahunt,  licet  habeanl  fratreiu  so-  husband  by  a former  wife,  and  the  son 
roremve  ex  matrimonio  postea  con-  of  a wife  by  a former  husband,  may 
tracto  natOB.  lawfully  contract  marriage,  even  though 

they  have  a brother  or  sister  bom  of 
the  second  marriage. 

9.  Si  uxor  tua  post  divortium  ex  9.  The  daughter  of  a divorced  wife 

alio  filiam  procreaverit,  hsec  non  est  by  a second  husband  is  not  your  step- 
quidem  privigna  tua,  sed  Julianus  daughter  ; and  yet  Julian  says  wo 
liujusmodi  nuptiis  abstinere  debere  ought  to  abstain  from  such  a marriage, 
ait : nam  neo  sponsam  filii  nurum  For  the  woman  betrothed  to  your  son 
esse  nec  patris  sponsam  novercam  is  not  your  daughter-in-law  ; nor  is  the 
esse,  rectiuB  tamen  et  jure  facturos  woman  betrothed  to  you  your  son’s 
eos,  qni  hujusmodi  nuptiis  se  ab-  stepmother  ; and  yet  it  is  more  decent 
stinuerint.  and  more  in  accordance  with  law  to 

abstain  from  such  marriages. 

D.  xxiii.  2.  12.  1,  el  seq. 

The  sponsalia  constituted  in  no  way  a bindinfj  tie.  Tliey 
were,  as  far  as  law  went,  mutual  promise.s  to  contract  a tie. 
Sponsalia  sunt  sponsio  et  repromissio  nuptiarum  futurarum. 
(D.  .xxiii.  1.  1.)  All  that  was  necessary  was,  that  the  parties,  and 
their  respective  patresfamiiiaa,  shoulil  consent,  and  that  the  be- 
trothed should  have  attaitied  the  age  of  seven  years.  Either  party 
wishing  to  renounce  the  engagement,  which,  by  law,  was  always 
permissible,  could  do  so  by  announcing  the  wish  in  these  words — 
conditions  tua  non  utor,  and  forfeiting  the  ai~rhw,  i.e.  things 
given  as  earnest  or  security  that  the  promise  should  be  kept,  if 
any  had  been  given.  Hence  it  could  only  be  custom  founded  on 
a respect  for  boni  mores  that  prevented  a father  mariying  his 
son’s  betrothed,  or  a son  his  father’s. 

10.  lUud  certum  est,  servilcs  10.  It  is  certain  that  the  rclution- 

quuque  cognationes  impedimento  ships  of  slaves  are  an  impediment  to 
esse  nuptiis,  si  furto  pater  et  marriage,  if  the  father  and  daughter, 
filia  aut  frater  et  soror  manumissi  or  brother  and  sister,  as  the  case  may 
fuerint.  be,  have  been  enfranchised. 

D.  xxiii.  2.  14.  2. 

The  union  of  slaves,  rtnifwhcrniwm,  was  not  recf)gnised  in  law 
as  a marriage,  but  still  the  law  did  not  peniiit  natural  ties  to  be 
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violated  in  the  Civse  of  slaves,  any  more  than  in  the  case  of  the 

1. s.snc  of  conenhinaLje;  or  that  of  illicit  commerce.  (C.  v.  4.  4.) 
Uf  cour.se  a mamimi.ssion  must  have  taken  place,  or  there  could 
be  no  question  of  nupticB  ; hut  if  slaves  were  freed,  then,  althouj^h 
competent  to  contract  a marriage,  they  were  hound  by  the  ties  of 
blood,  and  could  not  marry  any  one  connected  with  them  by  clo.so 
natural  relationship. 

11.  Sunt  ct  all®  porsen®,  qu®  11.  There  are  other  persons  also 

propter  diversas  rationes  nuptias  between  whom  marriage  is  prohibited 
contrahero  prohibentur,  quaa  in  li-  for  different  reasons,  which  wo  liavo 
bris  digestorum  sen  pandectarum  ex  permitted  to  be  enumerated  in  the 
veteri  jure  onllectarum  enumerari  books  of  the  Digests  or  Pandects, 
permisimus.  collected  from  the  old  law. 

D.  xxiii.  2.  44.  pr.  and  1. 

The  rea.sons  referred  to  are  not,  like  the  preceding,  founded  on 
nearness  of  relationship  or  other  tie,  but  on  public  or  politiavl 
grounds.  Theprtfr'cs  and  ple.ha  could  not  intermarry  till  the  lex 
Canuleia.  (b.C.  444.)  (See  Jntrocl  sec.  9.)  Nor  the  freeborn  and 
freedmen  till  the  lex  Julia  et  Papia  Poppeea.  (A.D.  9.)  (D.  xxiii 

2.  23.)  This  law  prohibited  the  marriage  of  senators  with  freed- 
women,  but  allowed  that  of  other  freeborn,  forbidding  at  the  .same 
time  all  freeborn  to  marry  actresses  or  women  of  openly  bad  char- 
acter. (D.  xxiii.  2.  41.)  Constantine  extended  the  prohibition  a-s 
regarded  persons  of  high  rank  to  marrying  freewomen  of  the 
lowest  cla.ss, /iu.miZes«fyec<(cve  persona*.  (C.  v.  27.  1.)  This  was 
rep*;aled  by  Justinian.  (Nov.  117.  6.)  The  guardian  could  not 
marry  his  ward  before  she  was  twenty-six  years  of  age,  unless 
betrothed  or  given  to  him  by  her  father.  (I).  xxiii.  2.  Gti.)  The 
governor  of  a province  could  not,  while  he  held  his  office,  marry 
a native  of  that  province  (D.  xxiii.  2.  38.  57),  lest  he  should  abu.se 
his  authority.  The  ravisher  could  not  marry  the  woman  he  vio- 
lated. (C.  ix.  13.  2.)  Nor  the  adulterer  his  accomplice.  (Nov. 
134.)  Nor  a Jew  a Christian.  (C.  i.  9.  6.) 

While  the  distinction  between  Latini  (coloniarii)  and  civea 
remained  in  force,  a citizen  had  not  connubium,  and  therefore 
could  not  contract  justw  nuptice,  with  a Latina  or  a pereyrina 
unless  he  received  permission  from  the  emperor  to  contract  _;'usfcs 
nuptice  w'ith  such  a person,  a permission  which  Gains  tells  us  was 
often  accorded  to  Veterans.  (Gai.  I 57  ; Ulp.  Reg.  v.  4.)  But 
the  unauthorised  union  of  a citizen  with  a Latina  or  peregrina 
was  recognised  as  matrimonium,  though  not  as  justce  nuptia. 
The  wife  was  termed  in  such  a case  injuata  uxor.  None  of  the 
rules  of  law  as  to  patria  poteatas  and  dos  applied  to  such  a 
union,  but  the  breach  of  the  tie  would  be  looked  on  as  adultery. 
(D.  xlviil  5.  13.  pr.  1.) 

12.  Si  oilversuB  ea,  qu®  diximus,  12.  If  persons  unite  themselves  in 
aliqni  coicrint,  neo  vir  nec  uxor  contravention  of  the  rules  thus  laid 
neo  nupti®  nec  matrimonium  nec  down,  there  is  no  husband  or  wife,  no 
dos  intellegitnr.  Itarpio  ii,  qui  ex  nuptials,  no  marriage,  nor  marriage 
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eo  coitu  nascuntur,  in  potestate 
(latris  non  sunt,  sod  talcs  sunt, 
ijuantmn  ad  patriani  potcstatom 
pertinet,  qiiales  sunt  ii,  quos  mater 
vulgo  conccpit.  Nora  nec  hi  patrem 
habere  intellcguntur,  cum  his  ctiam 
inoertus  est  : unde  solent  filii 

spurii  appcllari,  vel  a Grieca  voce 
quasi  irnnpnhiy  conccpti,  vel  quasi 
sine  patre  filii.  Sequitur  ergo,  ut 
et  dissoluto  tali  coitu  ucc  dotis  ex- 
actioni  locus  sit.  Qui  autem  pro- 
hibitas  nuptias  cocunt,  et  alias 
pienas  patiuntur,  quce  sacris  con- 
stitutionibus  oontincntur. 


Gai.  i 64  ; D.  i. 


portion,  and  the  children  bom  in  snch 
a connection  are  not  in  the  power  of 
the  father.  For,  with  regard  to  the 
power  of  a father,  they  are  in  the 
position  of  children  conceived  in  pro- 
stitution, who  arc  looked  upon  as  having 
no  father,  because  it  is  uncertain  who 
he  is  ; and  arc  therefore  called  fpurii, 
either  from  a Greek  word 
meaning  ‘at  hazard,’  or  as  being  nine 
patre,  without  a father.  On  the  disso- 
lution, therefore,  of  such  a connection, 
there  can  bo  no  claim  made  for  the 
demand  of  a marriage  portion.  Per- 
sons who  contract  prohibited  marriages 
are  liable  also  to  further  penalties  set 
forth  in  our  imperial  constitutions. 

23  ; D.  xxiii.  2.  62. 


Under  the  head  of  stuprum  the  Roman.s  included  every  union 
of  the  .scxe.<?  forbidden  by  morality.  Different  puni.shments 
awaiteil  the  guilty  according  to  the  degree  of  crime  implied  in  the 
union.  (Cod.  v.  5.  4.)  But  the  law  recognised  and  regulated  in  con- 
cubinage (concubinatus)  a permanent  cohabitation,  though  with- 
out the  sanction  of  marriage,  between  parties  to  whose  marriage 
there  was  no  legal  obstacle.  In  every  case  where  such  an  obstacle 
existed,  unless  the  obstacle  was  one  merely  founded  on  public 
policy,  such  as  that  of  being  governor  of  a province,  who  was  not 
permitted  to  marry  a native  of  that  province,  the  law  inflicted  a 
punishment  on  parties  cohabiting  in  defiance  of  law.  During  the 
later  Empire,  the  chief  incident  of  the  Roman  coTicubinatits, 
which  was  so  far  restricted  that  a man  could  not  have  two  con- 
cubines at  once,  or  a wife  and  a concubine,  was,  that  the  children 
could  be  legitimatised,  and  so  placed  on  a footing  with  the 
offspring  of  a legal  marriage.  (See  next  section.)  Between  the 
formation  of  such  a union,  and  the  contracting  of  a legal  marriage, 
there  seems  to  have  been  no  difierence  except  what  rested  in 
the  intention  of  the  parties.  If  two  persons  lived  together,  it  was 
the  intention  with  which  they  did  so  that  decided  whether  the 
union  was  concubinage  or  marriage.  Concubinam  ex  sola  animi 
destinalione  oistimari  oportet.  (D.  xxv.  7.  4.)  If  there  was  no 
affectio  maritalis,  no  intention  to  treat  the  woman  as  a wife,  she 
was  not  a wife.  Of  course,  practically,  the  question  of  consent 
was  seldom,  if  ever,  left  doubtful.  Generally  speaking,  an  instru- 
ment fixing  the  amount  settled  respectively  by  the  husband  and 
wife,  was  drawn  up,  and  the  consent  was  publicly  given  in  the 
presence  of  friends.  And  as  concubinage  was  a dishonourable 
state,  the  presumption  in  favour  of  marriage,  when  the  woman 
was  of  honest  parentage  and  of  good  character,  was  very  strong. 
To  the  union  of  concubinage  none  of  the  incidents  of  marriage 
attached.  No  dos  could  be  asked  for,  no  donatio  was  made  by 
the  man  : the  children  were  not  in  the  power  of  the  father. 
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Tn  a lejjal  iDarria^e, without  conventioinmanum,  thdinarria^^e 
portion  of  tlie  wife  {dos)  belonged  to  tlie  hashand  during  the 
continuance  of  the  marriage.  In  early  time.s  his  power  over  the 
dos  wa.s  unrestricted,  but  afterwards  successive  limitations  of  this 
power  were  introduced.  (See  Bk.  ii.  Tit.  7.  3 ; Tit.  8.  pr.)  The 
settlement  on  the  wife  by  the  husband  {donatio  ]?ropter  nuptias) 
iMjlonged,  during  tbe  marriage,  to  the  wife,  but  was  managed 
by  the  husband.  (See  Bk.  ii.  Tit.  7.  3.)  Divorce  was  always 
permitted  if  either  party  cejised  to  wish  to  preserve  the  tie  of 
marriage,  which  was  only  looked  on  as  a contract  resting  on  mutual 
consent.  A woman  in  manu  could  not  divorce  herself  from  her 
husband,  while  a woman,  not  in  manu  but  in  the  potestas  of  her 
father,  might  be  divorced  from  her  hu.sband  by  her  father,  though 
Marcus  Aurelius  forbad  the  father  to  exercise  his  power  except 
for  some  grave  reasons.  (Cod.  v.  17.  5.)  Unless,  however,  both 
parties  consented  to  a divorce,  heavy  penalties  were  attached  to 
its  being  insi.sted  on  by  one  alone,  unle.ss  any  of  the  grounds  for 
divorce  established  by  law,  such  as  adultery  or  criminal  conduct 
(Cod.  V.  17.  8),  could  be  shown  to  exist  ; and,  by  the  lex  Julia  de 
adulteriis,  the  fact  of  repudi'ation  had  to  be  established  by  the 
presence  of  seven  citizens  as  witnesses,  and  a libellus  repudii. 
After  the  divorce  either  party  might,  after  a fixed  interval,  marry 
again,  until,  at  a late  period  of  Roman  law,  this  power  of  re- 
marriage was  curtailed  by  the  Theodosian  code.  (Cod.  Th.  iii.  16. 2.) 


13.  Aliquando  autem  evenit,  ut 
liberi  qiiidem  atatim,  ut  nati  sunt, 
in  potestate  parentum  non  fiant, 
pogtea  autem  redigantur  in  potes- 
tatem.  Qualis  eat  is,  qui  dum 
naturalia  fuerat,  poatea  curi»  datua 
poteatati  patria  aubicitur.  Neo  non 
ig,  qui  a mulicro  bbera  prooreatua, 
cujuB  niatrimonium  minime  legi- 
bua  interdictum  hierat,  sed  ad 
quam  pater  conanetudinem  habu- 
erat,  poatea  ex  noatra  constitutione 
dotalibuamatnimentis  compoaitia,  in 
pnteatate  patria  effioitur : quod  et 
alii  ai  ex  eodem  matrimonio  iuerint 
procrcati,  simUiter  noatra  conslitutio 
prtubuit 


13.  It  aometimea  happena  that 
children  who  at  their  birth  were  not  in 
the  power  of  their  father,  are  brought 
under  it  afterwards.  Such  is  the  case 
of  a natural  son,  who  is  given  to  the 
curia,  and  then  becomes  subject  to  his 
father’s  power.  Again,  a child  bom  of 
a free  woman,  with  whom  marriage 
was  not  prohibited  by  any  law',  but 
with  whom  the  father  only  cohabited, 
will  likewise  become  subject  to  the 
power  of  his  father  if  at  any  time  after- 
wards dotal  instrnmenta  are  drawn 
up  according  to  the  provisions  of  our 
constitution.  And  this  constitution 
carries  with  it  the  same  result  as  to 
any  other  children  who  may  be  subse- 
quently born  of  the  same  marriage. 


Oai.  i.  66 ; C.  v.  27.  10. 


By  legitimation  the  oH'spring  of  concubiimge  were  placed  in 
the  position  of  liberi  leyitimi,  and  this  was  elfected  in  three  ways  : 
1.  By  oblation  to  the  curia;  2.  By  the  subsequent  marriage  of 
the  parents  ; and  3.  By  a rescript  of  the  emperor,  a mode  intro- 
duced by  Ju-stinian  in  the  74tb  Novel.  The  curia  was  the  class 
from  which,  in  provincial  towns,  the  magistrates  were  eligilde. 
To  be  a member  was  a distinction,  but  an  onerous  one,  from  the 
expenses  and  burdens  attached  to  the  pasition.  In  order  to  prevent 
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the  onler  dccayin"  through  un\villingu®w  to  incur  the  expenses 
attending  it,  Tlu!0<losiu8  and  Valontinian  permitted  citizens, 
whetlier  tliemaedves  members  of  the  curia  or  not,  to  present  their 
children  born  in  concubinage  to,  and  make  them  members  of,  the 
order  (Cod.  v.  27.  3),  by  which  they  became  legitimate,  and  the 
heirs  of  their  father.  This  mode  of  legitimation,  which  could, 
of  course,  only  be  adopted  when  the  parents  were  rich,  did  not, 
however,  make  the  children  complete  members  of  the  father’s 
family.  They  became  his  legitimate  children,  but  gained  no 
new  relationship  or  right  of  succession  to  any  other  member  of 
his  family.  (C.  v.  27.  9.) 

Constantine  first  established  that  natural  children  should  be 
made  legitimate  by  the  subsequent  marriage  of  their  parents. 
Justinian  required  that  at  the  moment  of  conception  the  parents 
.should  have  been  capable  of  a legal  marriage ; that  an  instru- 
ment settling  the  dos  {instrumentum  dotale),  or,  at  least,  attest- 
ing the  marriage  (instrumentum  nujptiale),  should  be  drawn 
up,  and  that  the  children  should  ratify  the  legitimation,  for  no 
one  was  made  legitimate  against  his  will.  (Nov.  89.  11.) 

If  the  mother  was  dead  or  had  disappeared,  and  the  marriage 
was  thus  impossible,  Justinian  enacted  that  the  natural  children 
(if  there  was  no  legitimate  one)  might,  by  an  imperial  rescript, 
be  placed  in  the  po.sition  they  would  have  held  if  the  marriage 
had  taken  place ; and  this  resci-ipt  might  be  given  to  the  children 
after  the  father’s  death,  if  the  father,  by  his  t^tament,  expressed 
his  wish  to  that  effect.  (Nov.  89.  9.  10.) 

The  readings  of  the  last  sentence  of  the  text  are  very  various, 
and  Huschke  inserts  non  before  fuerint  procreati ; but  the 
meaning  of  the  passage  would  then  be  so  obscure  that  it  seems 
necessary  to  retain  the  reading  adopted  in  most  texts. 


Tit.  XI.  DE  ADOPTIONIBUS. 

Non  solum  tamcn  naturales  li-  Not  only  are  our  natural  children, 
beri  secundum  ea,  quffi  diximus,  in  as  we  have  said,  in  our  power,  but 
potestate  nostra  sunt,  verum  etiam  those  also  whom  we  adopt, 
li,  quos  adoptamna 

Gai.  i.  97. 

Before  the  time  of  Justinian,  the  effect  of  adoption  (see  Introd. 
sec.  42)  was  to  place  the  person  adopted  exactly  in  the  position  he 
would  have  held  had  he  been  born  a son  of  the  person  adopting 
him.  All  the  property  of  the  adoptive  son  belonged  to  his  adop- 
tive father.  The  adoptive  son  was  heir  to  his  adoptive  father,  if 
intestate,  bore  his  name  (retaining,  however,  the  name  of  his  own 
gens  witli  the  change  of  -us  into  -anus,  as  Octavius,  Octavianus), 
and  shared  the  sacred  rites  of  the  family  he  entered. 

Naturales  liberi  is  here  opposed  to  adoptivi,  not,  as  in  the 
last  Title,  to  legitimi. 
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I.  Adoptio  autem  dnobus  niodis  1.  Adoption  takes  place  in  t«  o 
fit,  aut  prinoipali  rescripto  nut  ini-  ways,  citlier  by  imperial  rescript,  or 
perio  magistrntua.  Imperatoris  aiic-  by  the  authority  o(  the  magistrate, 
toritate  adoptomus  eos  easve,  qui  The  imperial  rescript  gives  power  to 
quaive  sui  juris  suut  Quss  species  adopt  persons  of  either  sex  who  are 
adoptionis  dicitur  adrogatio.  Im-  sui  juris;  and  this  species  of  adoption 
perio  magistratus  adoptamus  eos  is  cmled  arrogalion.  By  the  authority 
easve,  qui  queeve  in  potestate  pa-  of  the  magistrate  we  may  adopt  per- 
rentum  sunt,  sive  primura  gradum  sons  of  either  sex  in  the  power  of  an 
liberorum  optineant,  qualis  est  filius  ascendant,  whether  in  the  first  degree, 
filia,  sive  inferiorem,  qualis  est  nepos  as  sons  and  daughters,  or  in  an  inferior 
neptis,  pronepos  proneptis.  degree,  as  grandchildren  or  great- 

grandcliildren. 

Oai.  i.  08,  99. 

A public  character  was  always  attached  in  ancient  Roman  law 
to  so  important  an  alteration  in  families  as  adoption.  (See  Introd. 
sec.  42.)  The  sanction  of  the  curiai  was  probably  necessary  to 
its  validity,  when  the  family  of  a member  of  the  curiw  was 
affected.  If  the  person  adopted  was  aui  juris,  his  entry  into  a 
new  family  (arrogatio)  was  jealously  watched,  as  the  pontifices 
would  never  allow  it  where  there  was  any  likelihood  of  the  sacred 
rites  of  the  family  he  quitted  becoming  extinct  by  his  departure 
from  it.  The  form  of  gaining  the  consent  of  the  curice  was  even 
continued  when  the  curiw  were  only  represented  by  thirty  lictors, 
until  the  rescript  of  the  emperor  was  substituted  as  a means  of 
effecting  arrogations. 

What  were  the  formsof  arrogation,when  neitherthe  personarro- 
gated  nor  the  person  arrogating  belonged  to  the  body  of  the  cv/riw, 
we  have  no  certain  knowledge  ; but  we  may  guess  that  arrogation 
was  effected  by  a fictitious  suit,  in  which  the  person  arrogated  was 
claimed  as  thechild  of  the  arrogator,and  let  judgment  go  by  default. 

If  the  person  adopted  was  under  the  power  of  another,  the 
person  under  whose  power  he  was  had  to  release  him  from  that 
power,  which  he  did  by  selling  him  (mancipatio)  three  several 
times,  which  destroyed  his  own  patria  potestaa  (see  Introd.  sec. 
42),  and  then  giving  him  up  to  the  adopting  parent  by  a fictitious 
proce.ss  of  law,  called  * in  jure  cessio,’  in  which  he  was  claimed  and 
acknowledged  as  the  child  of  the  person  who  adopted  him,  and 
pronounced  to  be  so  by  the  magistrate  before  whom  the  proceeding 
was  held  (imperio  magistratus).  The  word  adoptio  was  common 
to  both  processes,  both  to  arrogatio,  said  by  Gains  to  be  derived 
from  rogo,  because  the  consent  of  the  person  arrogating,  of  the 
person  arrogated,  and  of  the  populus,  was  asked  (Gai.  i.  99), 
and  to  adoptio  in  its  more  limited  sense  of  the  adoption  of  a person 
not  sui  juris.  For  the  ceremonies  previously  required  for  the 
adoption  of  a person  alieni  juris,  Justinian  substituted  the  simple 
proceeding  of  executing,  in  presence  of  a magistrate,  a deed, 
declaring  the  fact  of  the  adoption — the  parties  to  the  adoption, 
that  is,  the  person  giving,  the  person  given,  and  the  person  re- 
ceiving, being  personally  present  to  give  their  con.sent.  But  it 
was  sufficient  if  the  consent  of  the  party  adopted  was  exprcs.sed  by 
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li'iK  not  ilocliiriitf'  lii.s  iliHseiit — non  conlradicenle.  (C.  viii.  48.  11  ; 
Tit.  12.  8.) 

2.  Sed  hodie  ex  nostra  const!-  2.  But  now,  by  onr  constitution, 
tutione,  cum  filiusfainilias  a patre  when  a filiuafamiUm  is  given  in  odop- 
naturali  extraneie  personte  in  adop-  tion  by  his  natural  father  to  a stranger, 
tioneni  datur,  jura  potostatis  natur-  the  power  of  the  natural  father  is  not 
alia  patria  minirao  dissolvuntur  nec  dissolved;  no  right  passes  to  the  adop- 
quidquaiu  ad  patrem  adoptivum  tive  father,  nor  is  the  adopted  son  in 
transit  nec  in  potestate  ejus  est,  his  power,  although  we  allow  such  son 
licet  ab  intestate  jura  succes.sionis  the  right  of  succession  to  his  adoptive 
ei  a nobis  tributa  sunt.  Si  vero  father  dying  intestate.  But  if  a natu- 
patcr  naturalis  non  extraneo,  sed  ral  father  should  give  his  son  in  adop- 
avo  fllii  aui  matomo,  vel  si  ipse  tion  not  to  a stranger,  but  to  the  son's 
pater  naturalis  fucrit  emancipatus,  maternal  grandfather ; or,  supposing 
ctiani  patemo,  vol  proavo  simili  the  natural  father  has  been  emanci- 
luodo  patemo  vel  raaterno  filium  pated,  if  he  gives  the  son  in  adoption 
suum  dederit  in  adoptionera  : in  hoc  to  the  son’s  paternal  grandfather,  or 
casu  quia  in  unain  personam  con-  to  the  son’s  paternal  great-grandfather; 
currunt  ct  naturolia  ct  adoptionis  or  if  the  natural  father  gives  the  son 
jura,  nianet  stabile  jus  patris  adop-  in  adoption  to  the  son’s  maternal  grand- 
tivi,  et  naturali  vinculo  copulatuin  father,  then  in  these  cases,  as  the 
etlegitinio  adoptionis  modoconstric-  rights  of  nature  and  adoption  concur 
turn,  ut  et  in  fainilia  et  in  potestate  in  the  same  person,  the  power  of  the 
hujuBinodi  patris  adoptivi  sit,  adoptive  father,  knit  by  natural  ties 

and  strengthened  by  a legal  form  of 
adoption,  is  preserved  undiminished, 
so  that  the  adopted  son  is  both  in  the 
family,  and  in  the  power,  of  his  adop- 
tive father. 

C.  viii.  48.  10. 

The  chanfje  made  by  Ju.stinian  in  the  law  of  adoption  (C.  viii. 
48.  10)  completely  altered  its  character.  It  used  .sometimes  to 
happen  under  the  old  law,  that  a son  lost  the  succes.sion  to  his  own 
father  by  being  adopted,  and  to  his  adoptive  father  Vty  a subsequent 
emancipation.  Justinian  wished  to  remedy  this  eti'ectually.  He 
therefore  provided  that  the  son  given  in  adoption  to  a stranger, 
that  is,  any  one  not  an  ascendant,  should  be  in  the  same  po.sition 
to  his  own  father  as  before,  but  gain  by  adoption  the  succession  to 
his  adoptive  father,  if  the  adoptive  father  died  intestate.  The 
adoptive  father  was  not,  however,  bound,  like  the  natural  father 
(Bk.  ii.  Tit.  18),  to  leave  him  a share  of  his  property,  if  he  made 
a will.  In  this  kind  of  adoption,  which  commentators  have  termed 
the  adoptio  minus  plena,  the  adoptive  son  still  remained  in  the 
family  of  his  natural  father;  and  the  only  change  which  adoption 
caused  was,  that  he  acquired  a right  of  succe.ssion  to  his  adoptive 
father,  if  intestate.  (Bk.  iii.  Tit.  1.  14.) 

When  the  person  to  whom  the  adoptive  .son  was  given,  was 
one  of  his  own  ascendants,  then  the  old  law  was  permitted  to  regu- 
late the  effects  of  the  adojffion,  and  the  adoption  in  this  case  was 
what  the  commentators  term  adoptio  plena.  The  adoptive  son 
entered  the  family  of  the  a.scendant,  who  Iwcame  his  a<loptive 
father.  A grandson  was  not  naturally  in  the  same  family  with 
his  maternal  grandfather,  and  could  only  enter  the  family  of  his 
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maternal  p'andfather  by  being  adopted.  If  he  had  been  lx)rn  after 
hi.s  father  had  been  emancipated,  he  would  not  be  in  the  same 
family  with  his  paternal  gi-andfather,  who  might  therefore  wish  to 
adopt  him.  It  was  even  possible  that  he  might  be  adopted  by  his 
own  father ; for  if  born  before  his  father  was  emancipate(l,  his 
grandfather  might  have  emancipated  his  father  without  emancipat- 
ing him,  and  then  might  afterwards  have  given  him  in  adoption  to 
his  father. 

3.  Cum  autem  iinpubes  per  prin-  3.  When  any  one,  under  the  age  of 
cipale  rescriptuni  adrogatur,  causa  puberty,  is  arrogated  by  imperial  re- 
cognita  adrogatio  permittitur  et  script,  the  arrogation  is  only  allowed 
exquiritur  causa  adrogationis,  an  when  inquiry  has  been  made  into  the 
honesta  sit  expediatque  pupiilo,  et  circumstances  of  the  case.  It  is  asked, 
cum  quibusdom  condicionibus  ad-  what  is  the  motive  leading  to  the  arro- 
rogatio  fit,  id  est  ut  caveat  adro-  gation,  and  whether  the  arrogation  is 
gator  personse  public®,  hoc  est  honourable  and  expedient  for  the 

tabulario,  si  intra  pubertatem  pu-  pupil.  And  the  arrogation  is  always 

pillus  decesserit,  restituturum  se  m^o  under  certain  conditions:  the 
bona  illis,  qui,  si  adoptio  facta  non  arrogator  is  obliged  to  give  security  to 
esset,  ad  successionem  ej\is  venturi  a public  person,  that  is,  a notary,  that 
essent.  Item  non  alias  emancipare  if  the  pupil  should  die  within  the  age 
eos  potest  adrogator,  nisi  causa  of  puberty,  he  will  restore  all  the  pro- 
cognita  digni  emancipatione  fuerint  perty  to  those  who  would  have  suc- 
et  tunc  sua  bona  eis  reddat.  Sed  ceeded  him  if  no  adoption  had  been 

et  si  decedens  pater  eum  exhereda-  made.  Nor,  again,  can  the  arrogator 

verit  vel  vivus  sine  justa  causa  eum  emancipate  the  person  arrogated,  un- 
emancipaverit,  jubetur  quartern  par-  less,  on  examination  into  the  case,  it 
tern  ei  suorum  bonorum  relinquere,  appears  that  the  latter  is  worthy  of 
videlicet prffiter bona, quffi ad patrem  emancipation;  and  then  the  arroga- 
adoptivum  transtnlitet  quorum  com-  tor  must  restore  the  property  bel on g- 
modum  ei  adquisivit  postca.  ing  to  the  person  ho  emancipates. 

Also,  if  the  arrogator,  on  his  death- 
bed, has  disinherited  his  arrogated  son, 
or,  during  his  life,  has  emancipated 
him  without  just  cause,  he  is  obliged 
to  give  up  to  him  the  fourth  part  of  all 
his  goods,  besides  what  the  son  brought 
to  him  at  the  time  of  arrogation,  or  has 
acquired  for  him  afterwards. 

Gai.  i.  102;  D.  i.  7.  18;  D.  xxyvdii.  5.  13. 

Formerly  neither  women  nor  children  under  the  age  of  puberty 
could  be  arrogated.  Arrogation  was  firat  permitted  in  the  case  of 
the  latter  by  Antoninus  Pius  (Ulp.  Reg.  viii.  5),  but  only  after  strict 
inquiry  had  been  made  into  the  circumstances  of  the  case.  When 
arrogation  by  imperial  rescript  was  introduced,  women  also  might 
be  arrogated.  (D.  i.  7.  21.)  Besides  the  general  inquiry  which 
took  place  in  every  case  of  adoption,  as  to  the  ages  of  the  parties, 
and  the  possible  injustice  to  other  members  of  the  family^  to  which 
the  introduction  of  a new  member  might  give  rise,  in  the  case  of 
an  impuhes  inquiry  was  made  whether  the  character  and  circum- 
stances of  the  propased  arrogator  were  such  as  to  make  it  probable 
that  the  arrogation  would  be  beneficial  to  the  person  arrogated. 
Further,  certain  regulations  were  made,  designed  to  protect  the 
property  of  the  impuhes,  which  were  briefly  as  follows : — 1.  If  the 
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ai-fo^atod  son  died  before  pulx>rty,  the  arro^ator  bad  t/O  restore  tlie 
projierty  of  tlie  .son  to  that  son’s  natural  heirs.  2.  If  the  arro<;ated 
son  was  disinherited  or  w.asemancipated  without  good  reason  before 
puberty,  tlie  arrogated  son  received  back  all  his  own  property,  and 
also  received  one-fourth  of  the  property  of  the  arroga tor,  called  the 
quarta  I).  Pii, or  quarta  Antonina,  as  having  been  first  required  l>y 
that  emperor.  3.  If  the  son  was  emancipated  before  puberty  for  a 
good  reason,  the  son  received  his  own  property  from  the  arrogator, 
but  nothing  more.  4.  Lastly,  if  the  arrogated  son,  on  attaining 
pulierty,  wished  to  r&scind  the  arrogation,  ho  was  at  liberty  to  do  so, 
if  he  could  show  it  was  prejudicial  to  him.  Under  Justinian  arro- 
gated piersons  and  persons  adopted  by  ascendants  were  treated  as 
cognati  in  the  succession  to  the  natural  father  (Bk.  iii.  Tit.  5.  3) ; 
and,  in  the  intestate  succession  to  the  arrogated  son,  the  arrogator 
was  postponed  to  the  children  and  brothers  and  sisters  of  the  arro- 
gated son  (Bk.  iii.  Tit.  10.  2),  and  the  arrogator  had  only  the 
usufruct  of  the  property  of  the  arrogated  son  while  the  arrogated 
son  was  living. 

There  is  some  little  doubt  when  arrogation  was  first  made  per 
rescriptum  principalc.  However,  Ulpian  (Reg.  viii.  5)  expresses 
him.self  too  plainly  to  admit  of  a doubt  that  in  bis  time  arrogation 
was  made  per  popidu/m  (i.e.  by  the  curiw  represented  by  lictors), 
and  not  by  imperial  licence.  He  further  adds,  that  arrogation  was 
only  made  at  Rome  (Reg.  viii.  4),  but,  of  course,  when  the  system 
of  permitting  it  by  imperial  rescript  was  adopted,  place  could  have 
nothing  to  do  with  arrogation. 

The  tabularii  here  spoken  of  were  public  notaries,  who  kept 
public  registers  (tabulce),  on  which  formal  acts  were  recorded. 

4.  Minorem  natii  non  posse  ma-  4.  A younger  person  cannot  adopt 

jorem  adoptare  placet : adoptio  eniin  an  older  ; for  adoption  imitates  na- 
naturam  imitatur,  et  pro  monstro  ture ; and  it  seems  unnatural,  that  a 
est,  ut  major  sit  filius  quam  pater,  son  should  be  older  than  his  father. 
Debet  itaque  is,  qui  sibi  per  adroga-  Any  one,  therefore,  who  wi.shcs  either 
tionem  vel  adoptionem  tilium  facit,  to  adopt  or  arrogate  a son,  should  be 
plena  pubertate,  id  est  decern  et  the  elder  by  the  terra  of  complete 
octo  annis  prsecedere.  puberty,  that  is,  by  eighteen  years. 

D.  i.  7.  15.  3 ; D.  i.  7.  16 ; D.  i.  7.  40.  1. 

As  long  as  the  required  number  of  years  intervened,  there  was 
no  further  positive  rule  as  to  age ; but  it  being  in  the  discretion 
of  the  emperor  to  allow  arrogation  or  not,  there  was  generally  a 
disposition  to  refuse  it  unle.ss  the  person  who  wished  to  adopt  was 
of  such  an  age,  or  in  such  physical  circumstances,  as  to  make  it 
improbable  he  should  have  children  of  his  own.  (D.  i.  7. 15.)  But 
unmarried  persons  might  adopt.  (D.  i.  7.  30.) 

The  legal  age  of  puberty  in  males  was  fourteen  ; but  eighteen 
was  the  age  at  which  the  liody  was  considered  to  be  fully  developed 
in  all  ca.ses,  plena  pubertas. 

5.  Licet  autem  et  in  locum  ne-  6.  But  a person  may  adopt  another 
potis  vel  neptia  vel  in  locum  prone-  os  grandson  or  granddnnghter,  great- 
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potis  Tol  pronoptis  vel  deinceps  grandson  or  great-granddaughter,  or 
adoptaru,  quamvia  hliuui  quis  non  any  other  descendant,  although  he  has 
habcat.  no  son. 

It  would  have  seemed,  without  express  enactment,  that  a 
person,  to  have  a grandson  in  his  power,  must  have  or  have  had  a 
Bon,  as  the  .sons  of  hi.s  daughter  would  not  be  in  his  {X)wer.  But, 
as  we  know,  the  maternal  grandfather  might  adopt.  With  re- 
spect to  the  degrees  of  marriage,  it  sometiuias  made  an  important 
ditference  whether  a person  was  adopted  a.s  a son  or  grandson. 
The  natural  (i.e.  non-adoptive)  granddaughter,  for  instance,  of 
the  person  adopting  would  be  cousin  or  niece  of  the  person 
adopted,  according  as  he  was  adopted  as  a grandson  or  son,  and 
mignt  marry  him  in  the  one  case,  and  not  in  the  other. 


6.  £t  tam  filiiun  alienum  quia 
in  locum  nepotia  potest  adoptare, 
quoin  nepotem  in  locum  filii. 

7.  Sed  si  quis  nepotia  loco  adop- 
tet,  vel  quasi  ex  eo  filio,  quem  habet 
jam  adoptatum,  vel  quasi  ex  illo, 
quem  uaturalem  in  sua  potestote 
babet : in  eo  caau  et  blins  consen- 
tire  debet,  no  ei  invito  anus  heres 
adgnaacatur.  Sed  ex  contrario  si 
avus  ex  61io  nepotem  dat  in  ad- 
optionem,  non  est  necesse  filium 
consontire. 

D.  i.  7.  6.  10.  11 ; 


0.  A man  may  adopt  tbe  son  of 
another  aa  his  grandson,  and  the  grand- 
son of  another  ns  his  son. 

7.  If  a man  adopts  a grandson  to 
be  the  son  of  a son  already  adopted, 
or  of  a natural  son  in  his  power,  the 
consent  of  this  son  ought  first  to  be 
obtained,  that  he  may  not  have  a 
SUU3  heres  given  him  against  his  will. 
But,  on  the  contrary,  if  a grandfather 
gives  in  adoption  his  grandson  by  a 
son,  the  consent  of  the  son  is  not 
necessary. 

D.  xxxiii.  i.  16.  1. 


A granthson  could  be  adopted  either  generally,  when  he  was 
supposed  to  be  the  is.sue  of  a deceased  son,  and  so  was  sui  juris 
at  the  death  of  the  grandfather ; or  specially,  as  the  son  of  a par- 
ticular son,  in  which  case  he  came  under  that  son’s  power  when 
the  grandfather  died.  The  grandfather  could  at  his  pleasure 
diminish,  but  could  not  add  to,  the  niunl)er  of  his  son’s  family : 
becaiLse  otherwise  the  son  would  have  had  a suus  heres  (see  In- 
trod.  sec.  77)  forced  on  him  against  his  will,  to  take  a share  of 
his  property. 

8.  In  plurimis  autem  causis  ad-  8.  He  who  is  either  adopted  or  ar- 
similatur  is,  qui  adoptatus  vel  adro-  rogated  is  assimilated,  in  many  points, 
gatus  est,  ei,  qui  ex  k-gitimo  matri-  to  a son  bom  in  lawful  matrimony : 
monio  natus  est.  Et  ideo  si  quis  per  and  therefore,  if  any  one  adopts  by 
iinperatorem  sive  apud  pratorem  imperial  rescript,  or  if  ho  adopts  be- 
vel apud  prtesidem  provinoi®  non  fore  the  pr®tor  or  the  jmeses  of  a pro- 
extraiieum  adoptaverit,  potest  eun-  vince,  any  one  who  is  not  a stranger, 
dem  alii  m adoptionem  dare.  he  can  afterwards  give  in  adoption  to 

another  the  person  whom  he  has 
adopted. 

Gai.  i.  105. 

The  text  says  that  the  adoptive  son  is  assimilated  to  the 
natural  in  •plurimis  causis,  and  not  alt<igether  ; because,  among 
other  dillerence-s,  if  the  adoptive  son  left  his  adoptive  family,  he 
cea.sed  to  have  any  relationship  whatever  to  its  members;  but  the 
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natural  son  was  always  cognatus  to  his  own  blood  relations  ; 
although,  by  emancipation  or  adoption,  he  might  cease  to  be 
agnatviS  to  them. 

Under  Justinian's  legislation  the  person  adopting  a stranger 
had  no  patria  potestas  over  him  at  all,  and  therefore  could  not 
exercise  such  a power  as  that  of  giving  his  adoptive  son  in  adop- 
tion to  another  person.  If  the  adoption  was  made  by  imperial 
rescript,  if,  that  is,  it  was  an  arrogation  that  took  place,  the  arro- 
gator  had  the  patria  potestas  in  all  cases. 

When  once  the  tie  of  adoption  was  dissolved,  all  the  relations 
created  by  it  were  entirely  at  an  end,  except  that  marriage  was 
forbidden  between  the  person  adopting  and  the  person  adopted. 
(See  Tit.  10.  1.)  In  omni  fere  jure,  finita  patris  adoptivi  potes- 
tate,  nullum  ex  pristino  jure  retinetur  vestigium.  (U.  i.  7.  13.) 
But  the  tie  coula  never  again  be  renewed  between  the  same  per- 
sons. (D.  i.  7.  37.  1.) 

9.  Sod  et  illud  utriusque  adop-  9.  It  is  a role  common  to  both 
tionis  commune  eat,  quod  et  hi,  qui  kinds  of  adoption,  that  persons,  al- 
gcnerare  non  poaaunt,  quales  sunt  though  incapahle  of  procreating,  as, 
spadones,  adoptare  possunt,  castrati  for  instance,  impotent  persons,  may, 
autem  non  possunt  hut  those  who  are  castrated,  cannot, 

adopt. 

Qai.  i.  103. 

The  distinction  was  drawn  because  it  was  considered  as  never 
jierfectly  certain  that  the  former  {spadones)  would  not  at  some 
time  or  other  have  children  of  their  own. 


10.  Feminte  quoque  adoptare 
non  possunt,  quia  nec  naturalcs  li- 
heros  in  potestate  sua  habent : sed 
ex  indulgentia  principis  ad  solatium 
liberorum  amissorum  adoptare  pos- 
sunt. 


10.  Women,  also,  cannot  adopt; 
for  they  have  not  even  their  own  chil- 
dren in  their  power ; but  by  the  indul- 
gence of  the  emperor,  as  a comfort  for 
the  loss  of  their  own  children,  they  ore 
allowed  to  adopt. 


Gai.  l 104  ; C.  viii.  48.  6. 


Women  could  not  adopt,  because  the  meaning  of  adoption  was 
that  the  person  adopted  passed  into  the  patria  potestas  of  the 
person  adopting.  The  adoption  mentioned  in  the  text  (which  was 
permitted  by  a constitution  of  Diocletian  and  Maximian,  C.  viii. 
43.  5),  only  placed  the  adopted  children  in  the  same  relation  to 
the  woman  as  her  own  children  would  have  held.  She  gained 
nothing  like  patria  potestas  over  them. 


11.  Illud  proprium  est  illius  adop- 
tionis,  quo:  per  sacrum  oraculum  fit, 
quod  is,  qui  liberos  in  potestate  habet, 
si  se  adrogandnm  dederit,  non  solum 
ipse  |H}tcstati  adrogatoris  subicitur, 
sed  etiam  liberi  ejus  in  cjusdem  hunt 
potestate  tamcpiam  Deputes.  Sic 
enim  et  divug  Augustus  non  ante 
Tiberium  adoptavit,  quam  is  Ger- 
mauicum  adoi>tavit : ut  protinus 


11.  Adoption  by  the  rescript  of  the 
emperor  has  this  peculiarity.  If  a per- 
son, having  children  under  his  power, 
should  give  himself  in  arrogation,  not 
only  does  he  submit  himself  to  the 
}K)wor  of  the  arrogator,  but  his  chil- 
dren arc  also  in  the  arrugator’s  power, 
being  consiilered  his  graiidebiMren. 
It  was  for  this  reason  that  Augustus 
did  not  adopt  Til>eriu8  until  Tiberius 
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adoptinne  facta  incipiat  Goruianicus  had  adopted  Gcmianicus ; bo  that 
Auguati  nepoB  esse.  directly  the  adoption  was  made,  Qcr- 

manicus  became  the  grandson  of 
Augustus. 

G.\i.  1.  lor. 

Tliis  is  said  to  be  an  incident  of  arro^ation  only,  because  when 
a pel-son  not  8ui  juris  was  adopted,  his  children  were  not  in  his 
power,  and  so  he  could  not  transfer  them  to  the  power  of  his 
adoptive  father;  into  which  they  only  came  after  the  death  of 
the  person  in  whose  power  their  own  natural  father  was. 

All  the  projierty  of  the  person  arrogated  became,  before  Jus- 
tinian’s time,  the  property  of  the  arrogator.  (See  Bk.  hi.  Tit.  10.) 
The  adoptive  son,  a.s  he  was  previously  in  the  power  of  his  natural 
father,  had  no  property  to  pa.s.s. 

12.  Apud  Catuncm  bene  scrip-  12.  Cato,  as  we  learn  from  tho 
turn  refert  anticpiitas,  servi  si  a ancients,  has  with  good  reason  writ- 
domino  adoptati  sint,  cx  hoc  ipso  ten,  that  slaves,  when  adopted  by 
posse  liberari.  Unde  et  nos  eruditi  their  masters,  are  thereby  m^e  free, 
m nostra  constitutione  etiam  eum  In  accordance  with  which  opinion,  we 
servum,  quern  dominus,  actis  inter-  have  decided  by  one  of  our  constitu- 
venientibus,  filium  suum  nomina-  tions,  that  a slave  to  whom  his  master 
verit,  liberum  esse  constituimus,  by  a solemn  deed  gives  the  title  of  son 
Ucet  hoc  ad  jus  filii  accipicudum  ei  is  thereby  made  free,  although  he  does 
non  Bufficit.  not  acquire  thereby  the  rights  of  a son. 

('.  vii.  ().  10. 


It  is  doubtful  whether  slaves  could  be  adopted,  so  as  to  become 
members  of  the  family  of  the  person  adopting  them.  Aulus  Gel- 
lius  {Noct.  Attic,  v.  19)  says  that  the  majority  of  the  ancient  jurists, 
including  Sabinus,  held  that  they  could.  Theophilus  says  Cato 
was  of  the  contrary  opinion.  They  certainly  became  freedmen, 
and  never  ingenui,  by  adoption ; even  a freedinan  never  became 
ingenuua  by  adoption  (D.  i.  7.  46),  and  he  could  only  be  adopted 
by  his  patron  (D.  i.  7.  15),  and  on  a good  ground,  such  as  the 
patron  having  no  children.  (C.  viiL  48.) 


Tit.  XII.  QUIBUS  MODIS  JUS  POTESTATIS  SOLVITUR. 


Vidcamus  nunc,  qiiibus  modis  ii, 
qni  alieno  juri  siibjecti  sunt,  eo  jure 
libcrantur.  lit  quidem  servi  quem- 
odmodum  potestate  hberantur,  ex  his 
intellegere  possumus,  qu®  de  servis 
manumittendis  superius  exposuimus. 
Hi  vero,  qni  in  potestate  parentis 
sunt,  mortuo  eo  sui  juris  fiunt.  Sed 
hoc  distinctionem  recipit.  Nam  mor- 
tuo patro  sane  omnimodo  filii  fili®ve 
sui  juris  efficiuntur.  Mortuo  vero 
avo  non  omnimodo  nepotes  neptes- 
qno  sui  juris  fiunt,  sea  ita,  si  post 


Let  ns  now  inquire  in  what  ways 
persons  in  the  power  of  others  ore 
freed  from  it.  llow  slaves  are  freed 
from  the  power  of  their  masters  may 
be  learnt  from  what  we  have  already 
said  with  regard  to  manumission. 
Those  who  ore  in  the  power  of  an 
a.scendtmt  become  svi  juris  at  his 
death ; a rule,  however,  which  admits  of 
a distinction.  For  when  a father  dies, 
his  sons  and  daughters  become  un- 
doubtedly sui  juris ; but  when  a grand- 
father dies,  his  grandchildren  do  not 
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mortem  avi  in  potestatem  patris  sui 
reca.suri  non  sunt ; itaqiie,  si  mori- 
cnte  avo  pater  eomra  et  vivit  et  in 
potestate  patris  sui  est,  tunc  post 
obitum  avi  in  potestate  patris  sui 
fiunt : si  vero  is,  quo  tempore  avus 
moritur,  ant  jam  mortuus  est  ant 
exiit  de  potestate  patris,  tunc  hi, 
quia  in  potestatem  cjus  cadere  non 
possunt,  sui  juris  bunt. 


G/vi.  i. 


necessarily  become  sui  Juris,  but  only 
if  on  the  prandfatlier's  death  they  do 
not  fall  under  the  power  of  their  father. 
Therefore,  if  their  father  is  alive  at 
the  death  of  their  grandfather,  and 
wa.s  in  his  power,  then,  on  the  grand- 
father’s death,  they  become  subject  to 
the  power  of  their  father.  But,  if  at 
the  time  of  the  gramlfather’s  death 
their  father  is  either  dead,  or  has  al- 
ready passed  out  of  the  grandfather’s 
power  by  emancipation,  then,  as  they 
cannot  fall  under  the  power  of  their 
father,  they  become  sui  j uris. 

124-127. 


The  modes  in  which  the  patria  potcstas  was  ended  were — 
1 . The  death  of  the  parent ; 2.  The  parent  or  son  suflering  loss  of 
freedom  or  of  citizen.ship  ; 3.  The  son  attaining  certain  dignities ; 
4.  Emancipation.  All  these  modes  are  treated  of  in  this  Title. 


1.  Cum  antem  is,  qui  ob  aliquod 
malcficium  in  insulam  dcportatur, 
oivitatem  arnittit,  sequitur  ut,  quia 
eo  modo  ox  numero  civium  Boman- 
omm  tollitur,  perinde  ac  si  inortuo 
eo  desinant  libcri  in  potestate  ejns 
osso.  Pari  ratione  et  si  is,  qui  in 
potestate  parentis  sit,  in  insulam 
deportatus  fuerit,  desLnit  in  potes- 
tate parentis  esse.  Sed  si  ex  mdul- 
gentia  principali  restituti  fuerint,  per 
omnia  pristiuum  statom  recipient. 

G AI. 


1.  If  a man,  convicted  of  some  crime, 
is  deported  to  an  island,  he  loses  the 
rights  of  a Roman  citizen ; whence  it 
follows,  that  the  children  of  a person 
thus  removed  from  the  list  of  Roman 
citizens  cease  to  be  under  his  power, 
exactly  as  if  he  was  dead.  Equally, 
if  a son  is  deported,  does  he  cease  to 
be  under  the  power  of  his  ascendant. 
But,  if  by  the  favour  of  the  emperor 
any  one  is  restored,  he  regains  his 
former  position  in  every  respect, 
i.  128. 


The  patria  potestaa  belonging  exclusively  to  citizens,  and 
being  neces-sarily  exerci.sed  over  cl.izens,  when  a parent  or  .son  lost 
the  rights  of  citizenship,  or,  as  it  was  termed,  underwent  a mcrfiVi 
capitis deminutio  (sec Tit.  16. 2),thepatriapote8tas  was  necessarily 
at  an  end.  (Ulp.  Rer/.  x.  3.)  The  punishment  of  deportatio  in 
insulam  consisted  in  the  condemned  being  confined  within  certain 
local  bounds,  whether  really  those  of  an  island,  or  of  some  pre- 
scribed space  of  the  mainland,  and  being  con.sidered  as  civilly 
dead,  deportatus  pro  mortxw  habetur  (D.  x.xxvii.  4.  10.  8),  and 
looked  on  as  pereijrinus,  not  as  a civis.  (Ulp.  Reg.  x.  3.)  If  the 
condemned  was  recalled,  and  by  the  pardon  of  the  emperor  all  the 
efiects  of  his  punishment  were  done  away,  he  was  said  to  be  resti- 
tutus  in  integrum  : he  then  resumed  all  his  civil  rights,  and  was 
placed  as  exactly  as  possible  in  the  position  which  he  would  have 
held  had  he  never  been  deportatus.  (Cod.  ix.  51.  1.) 

The  subject  of  capitis  deminutio  is  re.sumed  in  Title  16  in 
connection  with  the  position  of  agnati  with  regard  to  tutorships. 

2.  Rclegati  autem  patres  in  in-  2.  A father  who  is  merely  relegated 
sulom  in  potestate  sun  liberos  re-  to  an  island,  still  retains  his  children 
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tinent ; et  c contraiao  liberi  relej^ati  in  hU  power ; ami,  conversely,  a eliild 
in  potestatu  parenlum  remanent.  who  is  relegated  still  remains  in  the 

power  of  his  father. 

D.  xlviii.  22.  4. 

The  relegatus  was  merely  forbidden  to  leave  a certain  spot, 
and  his  civil  status  was  in  no  way  altered.  (See  Ovid,  Trist.  v.  1 1.) 

3.  Poens  Bcr\m8  efToctus  filios  3.  When  a man  becomes  a ‘ slave 

in  potestate  habere  desinit.  Servi  of  punishment,’  he  ceases  to  have  his 
autom  poen®  efficinntur,  qui  in  sons  in  his  power.  Persons  become 
metalhmi  dainnantur  et  qui  oestiis  ‘slaves  of  punishment'  who  are  con- 
snbiciuntur.  demned  to  the  mines,  or  exposed  to 

wild  beasts. 

D.  xlviii.  19.  17.  19. 

A slave  had  no  legal  power  over  his  children  ; in  whatever 
way,  therefore,  a father  became  a slave,  he  lost  his  power  over  his 
children.  When  a person  was  sentenced  to  work  in  the  mines,  or 
to  contend  with  wild  beasts  in  the  arena,  punishments  only  inllictcd 
for  very  great  crimes,  he  became,  by  the  mere  operation  of  his 
sentence,  a slave.  But  as  there  was  no  master  whose  slave  he 
could  be  considered,  it  was  said  that  he  became  the  slave  of  the 
punLshment  (sen>us  poena). 

4.  Filiusfamilias  si  militaverit,  4.  A son,  though  he  becomes  a 

vel  si  senator  vel  consul  fuerit  factus,  soldier,  a senator,  or  a consul,  still 
manet  in  patris  potestate.  Militia  remains  in  the  power  of  his  father, 
enim  vel  consularia  dignitas  patris  from  which  neither  military  service 
potestate  filium  non  liberat.  Sed  nor  consular  dignity  can  tree  him. 
ex  constitutione  nostra  snmma  pa-  IJut  by  our  constitution  the  supreme 
triciatus  dignitas  Ulico  ab  imperi-  dignity  of  the  patriciate  frees  the  son 
alibus  codicUlis  prscstitis  a patria  from  the  power  of  his  father  iinme- 
potestate  liberat.  Quis  enhn  patia-  diately  on  the  grant  of  the  imperial 
tur  patrem  qtiidem  posse  per  eman-  patent.  For  how  can  it  be  tolerated 
cipationis  modum  sua:  potestatis  that  a father  should  be  able  to  eman- 
nexibuB  hliuiu  rclaxare,  imperator-  cipate  his  son  from  the  tie  of  his  power, 
iam  autem  celsitudinem  non  valere  and  that  the  majesty  of  the  emperor 
euin,  quem  sibi  patrem  elegit,  ab  should  not  be  able  to  relea.se  from  the 
aliena  eximere  potestate  ? power  of  another,  one  whom  he  hod 

chosen  to  be  a father  of  the  state  ? 

D.  L 7.  3 ; C.  xii.  3.  6. 

Under  the  old  Roman  law  no  child  wa.s  released  from  a father’s 
power,  by  having  any  dignity  or  office,  except  that  of  a flamen 
dialis,  or  a ve.stal  virgin.  Per-sons  holding  either  of  these  offices, 
without  undergoing  any  capitis  deminutio,  or  ceasing  to  be  mem- 
bers of  their  father’s  family,  became  sui  juris.  Ju.stinian  conferred 
the  privilege  on  those  enjoying  the  dignity  of  the  patriciate,  and 
at  a later  period  of  his  legislation  enlarged  the  number  of  dignities 
to  which  this  incident  was  attached  ; and  the  child  was  freed  from 
the  power  of  his  father  by  being  made  a bi.shop,  a consul,  quawtor 
of  the  jialace,  prmtorian  prcefect,  or  master  of  infantry  or  cavalry  ; 
and,  in  general,  all  those  whase  dignity  exempted  them  from  the 
burdens  of  the  curia  were  freed  from  the  power  of  their  father. 

s 
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(Nov.  31  : C.  X.  31.  66.)  When  under  Justinian’s  lofji.slation  a 
chilli  was  relea.seii  by  attaining  a dij^iity,  he  still,  as  in  the  older 
law,  remained  a member  of  his  father’s  family,  and  enjoyed  all 
his  rights  of  succession  and  agnation.  (Nov.  81.  2.) 

Constantine  changed  the  meaning  of  patriciua,  by  making  it 
a title  of  the  highest  honour  conferred  on  persons  who  enjoyed 
the  chief  place  in  the  emperor’s  esteem.  The  power  of  making 
patneii  was,  in  general,  used  very  sparingly  by  the  emperors, 
and  hence  the  title  became  an  object  of  ambition  even  to  foreign 
princes. 


5.  Si  ab  hoatibng  captus  fuerit 
parens,  quamvig  servug  hostium  fiat, 
tanien  pendet  jus  liberorum  propter 
jus  postliminii : quia  hi,  qui  ab  nos- 
tibus  capti  sunt,  si  reversi  luerint, 
omnia  pristina  jura  recipiunt.  Id- 
circo  reversus  et  liboros  habebit  in 
potestate,  quia  postliminium  fingit 
eura,  qui  captus  est,  semper  in  civitate 
fuisse  : si  vero  ibi  decesserit,  exinde, 
ex  quo  captus  est  pater,  filius  sui 
juris  fuisse  videtor.  Ipse  quoque 
filius  neposve  si  ab  hostibus  captus 
fuerit,  suniliter  dicimus  propter  jus 
postliminii  jus  quoque  potestatis 
parentis  in  suspense  esse.  Dictum 
est  autem  postlimicuum  a limine 
et  POST,  et  eum,  qui  ab  hostibus 
captus  in  fines  nostros  postca  per- 
venit,  postliminio  reversum  recte 
dicimus.  Nam  limina  sicut  in  domi- 
bus  finem  quendam  faciunt,  sic  et 
imperii  finem  limen  esse  veteres 
voluerunt.  nine  et  limes  dictus  est 
quasi  finis  quidam  et  terminus.  Ab 
eo  postliminium  dictum,  quia  eodem 
limine  revertebatur,  quo  amissus 
crat.  Sed  et  qui  victis  hostibus 
recuperator,  postliminio  rediisse  ex- 
istimatur. 


6.  If  an  ascendant  is  taken  prisoner, 
although  he  becomes  the  slave  of  the 
enemy,  yet  his  paternal  power  is  only 
suspended,  owing  to  the  poath- 
minii ; for  captivoe,  when  they  return, 
are  restored  to  all  their  former  righta 
Thus,  on  his  return,  the  father  will 
have  his  children  in  his  power : for 
the  poalliminium  supposes  that  the 
captive  has  never  been  absent.  If, 
however,  a prisoner  dies  in  captivity, 
the  son  is  considered  to  have  boon 
aui  juris  from  the  time  when  his  father 
was  taken  prisoner.  So,  too,  if  a son, 
or  grand.son,  is  taken  prisoner,  the 
power  of  the  ascendant,  by  means  of 
theyus  postliminii,  is  only  in  suspense. 
The  term  postliminium  is  derived  from 
post  and  limen.  We  therefore  say  of  a 
person  taken  by  the  enemy,  and  then 
returning  into  our  territory,  that  he 
is  come  back  by  postliminium.  For, 
just  as  the  threshold  fomis  the  bound- 
ary of  a bouse,  so  the  ancients  have 
termed  the  boundary  of  the  empire  a 
thre.shold.  Whence  limes,  also,  is  de- 
rived, and  is  used  to  signify  a boundary 
and  limit.  Thence  comes  the  word 
postliminium,  because  the  prisoner  re- 
turned to  the  same  limits  whence  he 
had  been  lost.  The  prisoner,  also,  who 
is  retaken  on  the  defeat  of  the  enemy, 
is  considered  to  have  come  back  by 
postliminium. 


Gai.  L 129 ; D.  xlix.  15.  29.  3 ; D.  xlix.  15.  26. 


By  the  jus  postliminii,  property  taken  in  war,  and  retaken 
from  the  enemy,  was  restored  to  the  original  owners  (sec  Bk.  ii. 
Tit.  1.  17) ; and  captives,  on  their  return  to  their  own  country, 
were  re-established  in  all  their  former  rights.  When  the  captive 
returned,  all  the  time  of  his  captivity  was,  in  the  eye  of  the  law, 
blotted  out,  and  he  was  exactly  in  the  iwsition  he  would  have 
held  if  he  had  not  been  taken  captive.  (I),  xlix.  15.  21.  6.)  The 
manner  of  his  return  was  quite  immaterial.  Nihil  interest  quo- 
rmnio  captivua  reversus  est.  (D.  xlix.  15.  26.)  When  the  father 
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returned,  he  resumed  all  his  rights  over  his  property,  and  his 
palria  potcstns  over  his  children  ; when  a cliilil  returned,  lie  re- 
gained his  rights  of  succession  and  agnation,  and  at  the  same  time 
he  fell  again  under  t\i&  patria  potestas  of  his  father.  (D.  xlix. 
16.  14.)  If  the  captive  did  not  return  from  captivity,  the  law 
considered  him  to  have  died  at  the  moment  of  his  captivity  com- 
mencing, a point  important  with  regard  to  testaments  (see  Bk.  ii. 
Tit.  12.  5);  and  also  as  making  children  sui  juris,  and  giving 
them  all  property  acquired  by  them,  from  the  time  of  the  parent’s 
captivity.  Gains  says  that  in  his  time  this  point  in  favour  of  the 
children  was  not  established  (Qai.  i.  129) ; but,  at  any  rate,  it  was 


so  when  Ulpian  wrote.  (D.  xli 

6.  Prseterea  omancipatione  quo- 
que  desinunt  liberi  in  potestate 
parentum  esse.  Sed  ea  emancipatio 
antea  quidem  vel  per  antiquam  legis 
observationem  prooedebat,  qua:  per 
imaginarias  veuditiones  et  interce- 
dentes  manumisaioneB  cclebrabatur, 
vel  ex  itnperiali  rescripto.  Nostra 
autem  providentia  et  hoc  in  melias 
per  constitutionem  reformavit,  ut, 
fictione  pristine  explosu,  recta  via 
apud  competentes  judiccs  vel  nia- 
gistratus  parentes  intrent  et  filios 
suos  vel  filias  vel  nepotes  vel  nep- 
tea  ac  deinceps  aua  manu  dimit- 
teront.  Et  tunc  ex  edicto  pnetoris 
in  hujus  filii  vel  filiie,  nepotis  vel 
neptis  bonia,  qui  vel  quie  a parente 
manumissuB  vel  manumissa  fuerit, 
eadem  jura  prteatantur  parent!,  qiiie 
tribuuntur  patrono  in  bonia  liberti ; 
et  pneterea  si  impubes  sit  iilius  vel 
filia  vel  ceteri,  ipse  parens  ox  inanu- 
misaione  tutclara  ejua  nauciacitur. 

Gai.  i.  132,  134 ; D.  xxxvii.  12.  1 


J..15.  18.) 

6.  Children,  also,  cease  to  be  under 
the  power  of  their  ascendants  by  eman- 
cipation. Formerly  emancipation  was 
etlected,  either  by  adopting  the  pro- 
cess of  the  ancient  law,  consisting  of 
imaginary  sales,  each  followed  by  a 
manumission,  or  by  imperial  rescript ; 
but  we,  in  our  wisdom,  have  intro- 
duced a reform  on  this  point  by  one  of 
our  constitutions.  The  old  fictitious 
process  is  now  done  awa3’  with,  and 
ascendants  may  now  appear  directly  be- 
fore a proper  judge  or  magistrate,  and 
free  from  their  power  their  children, 
or  m-andchildren  or  other  descendants. 
And  then,  according  to  the  prictorian 
edict,  the  ascendant  has  the  same  rights 
over  the  goods  of  those  whom  be 
emancipates,  as  the  patron  has  over  the 
goods  of  his  freedman.  And  further, 
if  the  children  emancipated,  whether 
sons  or  daughters  or  other  descen- 
dants, are  within  the  age  of  puberty, 
the  ascendant,  by  the  emancipation, 
becomes  their  tutor. 

; D.  xxvL  4.  3.  10 ; C.  viii.  49.  6,  6. 


We  have  no  trace  of  any  other  form  of  giving  freedom,  in 
early  times,  than  that  of  emancipation.  In  the  law  of  the  Twelve 
Tables  we  find  it  laid  down,  ‘ Si  pater  filium  ter  venumduit  (sells), 
filius  a patre  liber  esto  ’.  The  father  might  sell  his  son,  and  he 
would  then  be  in  the  mancipium  of  the  purchaser  ; but  when  the 
purchaser  freed  him,  the  son  would  fall  again  under  his  father’s 
power.  This  might  happen  over  and  over  again  ; but  the  Twelve 
Tables,  whether  making  a new  enactment,  or  sanctioning  an  old 
custom,  declared  that  after  a third  sale  the  father’s  power  was  ex- 
tinguished for  ever.  ThLs  ma3'  perhaps  have  been  originally  in- 
tended as  a kind  of  check  on  the  father  abusing  his  power  of 
selling  his  son,  and  have  been  afterwards  used  as  a means  of 
giving  freedom  I13'  a fictitious  sale  ; or  it  maj'  have  been  expressly- 
enacted  in  the  Twelve  Tables  to  extinguish  all  iloubts  whether  the 
custom  of  freeing  from  a father’s  power  by  three  .sales  was  valid. 

E 2 
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In  the  form  the  fictitimis  sale  took  in  tlio  tiiin's  of  liistoripal  cer- 
tointy,  the  fattier  throe  tiuio.s  .sold  lii.s  son  to  a tictitiou.s  ;mrcIia.sor, 
who,  liotween  the  tirst  and  tlie  secoml  sale,  and  also  hetwoen  tlie 
•second  and  tlie  tliird,  inanninitted  tlie  son,  i.e.  di.scharfjed  him  from 
his  power  as  a ma.ster  which  he  had  ac<iuired  by  the  sale.  After  the 
third  sale,  the  son  was  in  the  mancipium  of  the  tictitions  purchiv.ser, 
and  if  this  purchaser  had  inaniiniitted  him,  ho  would  have  been 
the  .son’s  patron.  But  as  the  father  {generally  wisheil  to  be  the 
patron  of  his  son,  the  relation  f'ivinj'  him,  amonj;  other  thinj^, 
the  rifiht  of  succeedintf  to  the  son  if  intestate  and  childle.s.s,  the 
purcha.ser,  instead  of  manumittiiifj  him,  re.sold  (remancijiavit)  him 
to  the  father,  who  then  himself  nianuinitted  him,  and  became  his 
patron.  In  ca.ses  where  the  fictitious  purcha.ser  manumitted  the 
third  time,  he  was  consiilered  as  a trustee  for  the  father  of  all  the 
riijht.s  of  patronage.  Orijiinally,  an  expre.ss  contract  was  made, 
contracta  fiducia,  to  liind  the  purchaser  to  remancipate  or  to 
manumit,  reservinfj  the  rii,dits  of  patronage  to  the  father,  as  the 
case  might  l>e ; but  in  later  times  the  purcha.ser  was  con.sidereii 
iKiund  by  an  implied  contract,  and  the  pnetorian  edict,  as  we 
learu  from  the  text,  secured  to  the  father  in  all  cases  the  rights 
of  pati'onage. 

As  the  law  of  the  Twelve  Tables  spoke  only  of  a son,  it  was 
considered  by  a strict  interpretation  of  the  term,  ‘ .son,’  that  one 
•sale  instead  of  three  was  sutficient  in  the  ca.se  of  a daughter  or 
grandchild.  (G.\i.  i.  13-1,  1356.) 

Anastasius  (a.D.  503)  iiitriKluced  a new  mode  of  freeing  the 
child  from  the  power  of  the  father.  The  emperor  is.sued,  in  ca.ses 
where  he  thought  it  proper,  a rescript  authorising  the  eman- 
cipation ; and  this  rescript  being  registered  by  a magistrate,  the 
consent  of  the  child,  if  of  age,  being  declared,  and  the  Hnal  per- 
mission of  the  emperor  being  given,  the  proce.ss  was  complete. 
(C.  viii.  49.  5.) 

Justinian,  in  giving  the  greatest  jKi.ssible  facility  to  emancipa- 
tion, preserved  all  the  etfects  which  the  process  had  had  under  the 
old  .sy.stem  of  fictitious  sale.s.  Both  uniler  his  .system  and  that  of 
Anastasius,  a child  could  be  emancipated  in  his  ab.sence,  which  was 
not  possible  in  the  times  when  the  old  forms  of  manuiiiLssion  were 
strictly  observed. 

7.  Admonendi  autciii  siiimis,  li-  7.  It  is  also  to  be  observed,  that  a 
bermn  esse  arbitriuin  ei,  qiii  (ilium  person  having  in  his  power  a son, 
et  ex  eo  nepoteni  vcl  neptein  in  and  by  that  son  a grandson  or  grand- 
potestate  habebit,  liliuiii  quiilem  de  daughter,  may  eiimiicipate  his  son, 
jKitestate  dimittere,  nepoteni  vero  and  retain  in  his  power  his  grandson 
vel  nepteni  retinere : ct  ex  dii  erso  or  granddaughter  ; of,  conversely,  he 
filiuin  (juidein  in  [lotestate  retinere,  may  enmneipate  his  grandson  or 
nepoteni  vero  vel  neptem  mann-  gnuiddaughter,  and  retain  his  son  in 
inittero  (e.adetn  et  de  pronepote  vel  his  power ; and  the  same  may  be  iin- 
proiicpte  dicta  c.ssc  intellegantur)  derstood  as  said  of  a great-grandson, 
vcl  omnes  sui  juris  ellieero.  or  a great-granddaughter ; or  ho  may 

make  them  all  .mi  jurit. 

U.u.  i.  Kid. 
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8.  Scd  e(  si  pater  filiuin,  quein 
in  potestate  habct,  avo  vel  proavo 
naturali  sccundmii  nostras  consti- 
tutioDcs  super  his  liabitas  in  adop- 
tionem  dederit,  id  cst  si  hoc  ipsuni, 
aotis  intervcnientibua,  apud  coni- 
pctcntem  judiccin  manifestavit, 
pra-sentc  eo,  qui  luloptatur,  ot  non 
contradicente  neo  non  eo,  qui  adop- 
tat,  Bolvitnr  c^uidem  jus  potestatis 
atris  naturahs,  transit  autem  in 
ujusniodi  parentein  wlopti\uim,  in 
cujus  persona  adnptioneiu  plenis- 
giiuaui  esse  antea  dixiinua. 


8.  If  a father  has  a son  in  his 
power,  and  gives  liiui  in  adoption  to 
the  son’s  natural  griuidfathcr  or  great- 
grandfather, in  conformity  with  our 
constitutions  enacted  on  this  subject, 
that  is,  if  he  declares  his  intention  in 
a formal  act  before  a competent  judge, 
in  the  presence  and  without  the  dis- 
sent of  the  person  adopted,  and  also 
in  the  presence  of  the  person  who 
adopts,  then  the  right  of  paternal 
power  is  extinguished  as  tp  the  natural 
father,  and  passes  from  him  to  the 
adoptive  father  ; with  regard  to  whom, 
as  wo  have  before  observed,  adoption 
preserves  all  its  effects. 


C.  viii.  47.  11. 


The  adoptive  father  could  not  accjuire  any  patna  potestas  by 
fictitious  .sale.s  ; he  could  only  extinjruish  that  of  the  natural  father. 
In  order  to  gain  it  himself,  he  had  recourse  to  another  fictitious 
process,  called  in  jure  cessio.  He  claimed  the  child  as  his  before 
a magistrate,  and  the  natural  father  not  withstanding  the  claim, 
the  child  was  given  into  the  patria  potestas  of  the  adoptive 


father.  For  the  change  made  by 
see  Tit.  11.  1,  2. 

9.  Ilhid  autem  scire  oportet,  quod, 
si  nurus  tua  ex  filio  tuo  conceperit 
et  filium  postca  emancipaveris  vcl 
in  adoptionem  dederis  priegnante 
nuru  tua,  nihilo  minus  quod  ex  ea 
noscitur,  in  potestate  tua  nascitur  : 
quod  si  post  emancipationcm  vol 
^optionem  fuerit  conceptual,  patris 
sni  emancipati  vel  avi  adoptivi 
potestati  subicitur ; et  quod  neque 
naturales  liberi  neque  adoptivi  uUo 
piene  modo  possunt  cogere  parentem 
de  potestate  sua  eos  dimittere. 

Gil.  i.  13.0,  13 


Justinian  in  the  law  of  adoption, 

9.  It  must  be  observed,  that,  if 
your  daughter-in-law  conceives  by  your 
son,  and  if  during  her  pregnancy  you 
emancipate  your  son,  or  mve  him  in 
adoption,  the  child  will  be  bom  in 
your  power ; but  if  the  child  is  con- 
ceived subsequently  to  the  emanci- 
pation or  adoption,  be  is  born  in  the 
ower  of  his  emancipated  father,  or 
is  adoptive  grandfather.  Children, 
natural  or  adoptive,  have  no  means, 
or  almost  none,  of  compelling  their 
parents  to  free  them  from  their  power. 
; D.  h 7.  31,  33. 


The  rights  of  a child  were  always  determined  by  reference  to 
the  moment  of  conception,  not  of  birth,  when  he  was  born  injuato 
matrimonio,  because  ho  then  followed  the  condition  of  his  father. 
But  when  he  followed  the  condition  of  his  mother,  as  he  did  when 
he  was  born  out  of  justum  matrimonium,  reference  was  had  to 
the  time  of  his  birth  (Gai.  i.  89),  or,  in  the  later  law,  to  the  time 
of  his  conception,  of  his  birth,  or  to  any  intermediate  time,  as 
might  be  most  favourable  to  him.  (See  Tit.  4.  pr.) 

The  exceptional  cases  alluded  to  in  the  words  neque  ullopuene 
modo  only  occurred  where  the  father  attempted  to  make  a base 
use  of  his  power  over  his  children,  or  abaniloncd  them  (C.  xi.  40. 
6;  viii.  52.  2);  or  when  a person,  arrogated  under  the  age  of 
pulierty,  on  attaining  that  age,  compelled  his  adoptive  father  to 
emancipate  him.  (D.  i.  7.  33.) 
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Tit.  XIII.  DE  TUTELIS. 


TranBoamos  nunc  ad  aliam  divi-  Let  us  now  proceed  to  another 
Kioiiem.  Nam  ex  bis  pcrsonis,  quai  division.  Of  those  who  are  not  in 
in  potcstate  non  sunt,  qua-dam  vel  the  power  of  an  ascendant,  soiiie 
in  lutela  sunt,  vel  in  curatione,  quee-  are  under  a tutor,  some  under  a 
dam  neutro  jure  tenentur.  Videa-  curator,  some  under  neitlier.  Let  us 
muB  igitur  de  his,  quas  in  tutela  vel  treat,  then,  of  those  iJcrsons  who  are 
in  curatione  simt : ita  enim  intel-  under  a tutor  or  curator ; for  wo  shall 
legemus  ceteras  personas,  quo:  neu-  thus  ascertain  who  are  they  who  are 
tro  jure  tenentur.  Ac  prius  di-  not  subject  to  either.  And  first  of 
spiciamus  de  his,  qute  m tutela  persons  under  a tutor, 
sunt.  { 

Gai.  i.  142,  143. 

This  is  rather  a subdivision  of  persons  aui  jv/ria  than  another 
division  of  persons  {renerally.  There  were  some  persons  who 
were  exempt  from  the  patria  potestas,  and  yet  required  constant 
protection  and  assistance.  When  this  arose  from  youth,  or,  in  the 
old  law  of  Rome,  from  the  incapacity  supposed  always  to  attach 
to  females  (propter  animi  lev%tatem,  Gai.  i.  144),  the  protector 
was  called  a tutor  ; when  it  arose  from  mental  incapacity,  he  was 
called  a curator.  The  two  oflBces  greatly  resembled  each  other, 
but  there  was  one  leading  distinction  between  them.  The  tutor 
was  said  to  be  given  to  the  person  (Tit.  15.  4);  he  not  only  ad- 
ministered the  propierty  of  the  pupil,  but  he  also  supplied  what 
was  wanting  to  complete  the  pupil’s  legal  character.  The  curator 
was  said  to  be  given  to  the  property  : his  duty  was  exclusively  to 
see  that  the  person  under  his  care  did  not  waste  his  goods.  (See 
liitrod.  sec.  43.) 

1.  Est  autem  tutela,  ut  Servius  L Tutelage,  as  Servins  has  defined 
dofinivit,  jus  ac  potestas  in  capite  it,  is  an  authority  and  power  over  a 
libero  od  tuendum  omn,  qui  propter  free  person,  given  and  permitted  by 
ffitatem  so  dcfondcre  nequit,  jure  the  civil  law,  in  order  to  protect  one 
civili  data  ac  permissa.  whose  tender  years  prevent  him  de- 

fending himself. 

D.  xxvi.  L L 


By  a free  person  is  meant  here  one  sui  juris.  The  power  of 
a tutor  (potestas)  was  either  given  (data)  by  the  civil  law,  when 
it  devolved  on  the  next  of  kin,  or  allowed  (permissa)  by  that 
law,  when  it  was  conferred  by  testament. 


2.  Tutorcs  autem  sunt,  qui  earn 
vim  ac  potestatera  habent,  exque 
re  ipsa  nomen  ceperunt.  Itaque 
appollantur  tutorcs  quasi  tuitorcs 
atipie  didensores,  sicut  ffiditui  di- 
cuntur,  qui  xdcs  tuentur. 


2.  Tutors  are  those  who  have  this 
authority  and  power,  and  they  take 
their  name  from  the  nature  of  their 
oflice;  for  they  are  colled  tutors,  as 
lieing  protectors  (tuitoris)  ami  de- 
fenders : just  as  those  who  have  the 
care  of  the  sacred  edifices  are  called 
irdilvi. 


■s 
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8.  Pomiismim  est  itaque  parenti- 
bus,  liberis  impubcribus,  quos  in 
^testate  habout,  testameuto  tutorea 
dare.  £t  boo  in  filio  bliaque  omni- 
uiodo  procedit ; nepotibus  tamen 
neptibnaqae  ita  demum  parentes 
posBunt  testainento  tutores  daire,  si 
post  mortem  eorum  in  patris  sui 
potcstatem  non  sint  recasurL  Ita- 
que si  filius  tuus  mortis  tuee  tem- 
pore in  potestate  tna  sit,  nepotes 
ex  eo  non  potenmt  testamento  tuo 
tutorem  habere,  quamvis  in  potes- 
tato  tua  fuerint ; scilicet  quia  mor- 
tuo  te  in  patris  sui  potestatem  re- 
casuri  sunt. 


8.  Ascendants  may  give  tutors  by 
testament  to  such  of  their  children  as 
have  not  attained  the  age  of  puberty, 
and  are  under  their  power.  And  this 
without  any  distinction  in  the  case  of 
all  sons  and  daughters.  But  grand- 
fathers can  only  give  tutors  to  their 
grandcliildren  when  these  will  not  fall 
under  the  power  of  their  father  on  the 
death  of  the  grandfather.  Hence,  if 
your  son  is  in  your  power  at  the  time 
of  your  death,  your  grandchildren  by 
that  son  cannot  have  a tutor  appointed 
them  hy  your  testament,  although  they 
were  in  your  power ; because,  at  your 
decease,  they  will  fall  under  the  power 
of  their  father. 


Gai.  i.  144,  146. 


The  law  of  the  Twelve  Tables  said,  ‘ Uti  legassit  super  pecunia 
tutelave  sues  rei,  ita  jus  esto None  but  the  head  of  the  family 
could  appoint  a tutor  by  testament,  and  for  none  but  children,  or 
descendants  in  his  power,  who  were  included  in  the  term  sua  res. 
Further,  he  could  only  appoint  a tutor  for  those  who,  on  his  death, 
became  sui  juris,  and  were  under  age. 

4.  Cum  autem  in  compluribus  4.  Posthumous  children,  as  in  many 
aliis  causis  postumi  pro  jam  natis  other  respects,  so  also  in  this  respect, 
habentur,  et  in  hoc  causa  placuit  are  considered  as  already  born  before 
non  minus  postumis  quam  jam  natis  the  death  of  their  fathers ; and  tutors 
testamento  tutores  dari  posse,  si  may  be  given  by  testametit  to  posthu- 
modo  in  ea  causa  sint,  ut,  si  vivis  mous  children,  as  well  as  to  children 
parentihus  noseerentur,  sui  et  in  already  bom,  provided  that  the  post- 
potestate  eorum  tierent.  humous  children,  had  they  been  born 

in  the  lifetime  of  their  ascendant, 
would  have  been  sui  heredes,  and  in 
their  ascendant’s  power. 

Gai.  i.  147. 

It  was  a maxim  of  Roman  law  that  nothing  could  be  given 
by  testament  to  an  uncertain  person,  and  a posthumous  child  was 
looked  on  in  this  light,  so  much  so  that  he  could  not  be  heir,  nor 
take  a legacy,  nor  have  a tutor  appointed  by  will ; afterwards  this 
was  so  far  modified  that  as  regarded  the  chief  of  his  family  he 
was  looked  on  as  if  born  in  the  father’s  lifetime  {pro  jam  nato 
hahehatur) ; that  is,  the  ascendant  might  make  him  heir,  disin- 
herit him,  give  him  a legacy,  or  appoint  a tutor  for  him. 

It  was  not  until  the  time  of  Justinian  that  the  posthumous 
child  of  a stranger  was  capable  of  taking  under  a testament.  (See 
note  on  Bk.  ii.  Tit.  13.  1.)  The  words  in  compluribus  causis  are 
extracted  from  Gaius;  Justinian  left  no  point  of  difference  between 
theposthumouschildand  thechildborn  in  its  father’s  lifetime.  (C.  vi. 
48.)  The  proper  meaning  of  posthumus  is  ‘ born  after  the  death 
of  a person  ’.  Under  special  legislation  it  received  the  artificial  sense 
of  ‘ born  after  the  date  of  a testament  ’.  (Bk.  ii.  Tit.  13.  2.) 
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By  the  term  sui  heredcs  were  meant  those  persons  who,  on 
the  death  of  the  liead  of  the  family,  having  no  one  above  them  in 
the  line  of  a.scent.  became  sui  jurvi,  and  were  the  necessary  heirs 
of  the  deceased,  if  intestate.  (See  Introd.  sec.  77.) 

5.  Sod  si  emaiicipato  filio  tutor  5.  But,  if  a father  gives  a tutor  by 
a patre  testaiiiento  datus  fiierit,  testament  to  his  emancipated  son,  the 
confirraandus  est  ex  sententia  prie-  api>ointiiient  must  be  confirmed  by  the 
sidis  omnimodo,  id  est  sine  inqui-  sentence  of  tlie  prartei  in  all  cases, 
sitione.  that  is,  without  inquiry. 

D.  xxvi.  3.  1. 

The  emancipated  child,  not  being  in  the  power  of  hia  father, 
could  not,  strictly  sptuiking,  be  subject  to  the  father's  directions  as 
to  his  tutor  ; but  a magistrate  had  power  to  carry  out  an  appoint- 
ment of  a tutor  in  a testament  if  there  was  only  this  technical  ob- 
jection to  be  surmounted.  The  wishes  of  a father  were  considered 
so  sure  an  imlication  to  the  magistrate  of  the  fitte.st  person  to  be 
tutor,  that  they  were  always  carried  out  without  examining  into 
the  suitability  of  the  appointment  (sine  inquisitione),  unless 
some  change  in  the  position  of  the  tutor  since  the  making  of  the 
testament  made  him  obviously  unfit  for  the  office.  (D.  xxvi.  8.  9.) 

A father  could  apj)oint  by  testament  a tutor  for  his  illegiti- 
mate children  if  he  left  them  property ; and  the  mother,  the 
patron,  and  indeed  a stranger  who  instituted  as  heir  an  infant  swi 
juris,  might  appoint  a tutor  by  testament,  and  the  magistrate 
cjirried  out  the  apjx)intment,  but  in  these  cases  not  until  he  had 
examined  all  the  circumstances  of  the  case.  (D.  xxvi.  2.  4.  and 
3.  4.)  The  husband  might  also  by  testament  appoint  a tutor  to 
his  wife  in  manu,  or  give  her  the  option  of  fixing  on  a tutor. 
(Gai.  i.  148-154.) 


Tit.  XIV.  QUI  DARI  TUTORES  TESTAMENT© 
POSSUNT. 

Dari  autem  potest  tutor  non  Not  only  a palerfamilias  may  be 
solum  paterfamilias,  sud  otiam  appointed  tutor,  but  also  a filiut/a- 
filiusfamilias.  iniliat. 

The  office  of  tutor  was  looked  on  a.s  in  some  respects  a public 
one,  as  the  tutor  supplied  what  was  wanting  to  the  persona  of  a 
citizen  ; and  a filiusfnmilias  was  always  capable  of  holding  any 
public  office.  (D.  i.  C.  9.) 

Any  one  could  be  ma<lea  tutor  by  testament  with  whom  there 
was  the  testamenti  f actio  (D.  xxvi.  2.  21),  or,  in  other  words,  any 
one  who  had  the  rights  of  cit.izen.ship  sufficiently  to  enable  him 
to  go  through  the  peculiar  forms  of  Roman  law. 

Women  could  not  1x3  a[)pointod  tutors  according  to  the  old  law, 
but  the  emjieroi's  would  o.)nlirm  the  power  of  a inothor  named  by 
testament  tutor  of  her  children.  (D.  xxvi.  1.  18.) 
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1.  A man  may  also  by  testament 
appoint  as  a tutor  his  own  sln\c,  at 
the  same  time  giving  him  liis  liberty. 
Hut  it  must  be  observed  that  if  a 
slave  is  appointed  tutor  wthout  an 
express  gift  of  hberty,  he  is  still  held 
to  receive  by  implication  a direct  free- 
dom, and  thus  can  legally  be  tutor. 
If,  however,  it  is  by  mistake,  and  from 
the  testator  supposing  him  to  be  free, 
that  he  is  appointed  tutor,  the  de- 
cision would  bo  dififerent.  The  ap- 
pointment of  a slave  belonging  to 
another  person  as  tutor  is  ineffectual, 
if  unconditional;  but  is  valid  when 
made  with  this  condition,  ‘ when  he 
shall  be  free  ’.  If,  however,  any  one 
appoints  his  owm  slave  with  such  a con- 
dition, the  appointment  is  void. 

D.  xxvi.  2.  32.  2. 

A slave  was  incapable  of  holding  any  legal  office.  It  was  there- 
fore necessary  to  enfranchise  him  in  order  that  he  might  become  a 
tutor.  If  the  appointment  was  made  without  express  enfranchise- 
ment, it  was  the  opinion  of  Paul  (D.  xxvi.  2.  32)  that  the  appoint- 
ment implied  enfranchisement,  and  this  as  if  given  by  the  testator 
himself  (directa),  and  not  entrusted  to  his  heir  to  give  (Jidei- 
commissaria).  Valerian  and  Gallian,  however,  decided  subse- 
quently by  a rescript  (C.  vii.  4*.  9),  that  it  was  only  a lihertas 
fideicommissaria  which  such  an  appointment  carried  with  it. 
Justinian  here  restores  the  authority  of  the  former  opinion. 

The  appointment  of  the  slave  of  another  carried  with  it  the 
lihertas  JideicommissaHay  that  is,  it  was  incumbent  on  the  heir 
to  purchase  and  emancipate  the  slave,  who  could  then  discharge 
the  office  of  tutor.  (D.  xxvi.  2.  10.  4.)  If  the  heir  was  not  able 
to  purchase  the  slave,  then  the  slave  could  not  act  as  tutor  until 
he  gained  his  freedom  in  some  other  way.  Even  if  the  testator 
had  not  used  the  words  cum  liber  erit,  or  some  corresponding  ex- 
pression, he  was  presumed  to  have  intended  to  use  them,  unless  a 
contrary  intention  appeared.  (D.  xxvi.  2.  10.  4 ; Cod.  vii.  4.  9.) 
If  a testator  said  of  his  own  slave  that  he  was  to  be  tutor  when 
free,  this  showed  that  the  testator,  who  had  the  power  to  en- 
franchise him,  did  not  choose  to  exercise  it ; and  as  he  thus  volun- 
tarily made  his  own  appointment  void,  the  law  would  not  help  him. 

2.  Furiosus  vel  minor  viginti  2.  If  a madman  or  a person  under 
uinque  annis  tutor  testamento  the  age  of  twenty-five  years  is  by  tes- 
atus  tutor  erit,  ciun  compos  mentis  tament  appointed  tutor,  the  one  is  to 
aut  major  viginti  quinque  annis  begin  to  act  when  he  becomes  of  sound 
fuorit  factus.  mind,  and  the  other  when  he  has  com- 

pleted his  twenty-fifth  year. 

1),  xxvi.  1.  11 ; xxvi.  2.  32.  2. 

Meanwhile  the  magistrate  would  appoint  another  tutor.  (See 
Tit.  20.) 


1.  Sed  ot  servus  proprius  testa- 
mento cum  libertate  recte  tutor 
dari  potest.  Sed  sciendum  est,  eum 
et  sine  libertate  tutorem  datum  tacite 
et  libertatem  directarn  accepis.se  vi- 
deri  et  per  hoc  recte  tutorem  esse. 
Plane  si  per  errorem  quasi  liber 
tutor  datus  sit,  aliud  dicendum  est. 
Servus  autem  aliemis  pure  inutiliter 
datur  testamento  tutor  ; sed  ita  cuin 
liber  erit  utiliter  datur.  Proprius 
autem  servus  inutiliter  eo  modo 
datur  tutor. 
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3.  Ad  cerium  tempus  vel  ex  3.  There  is  no  doubt  that  a tutor 

certo  teiiinore  vol  sub  coudiciono  vel  may  be  appointed  either  until  a certtun 
ante  horedis  institutionem  posse  dari  time,  or  from  a certain  time,  or  con- 
tutorem  non  dubitatur.  ditionoUy,  or  before  the  institution  of 

an  heir. 

Tlio  old  law  regarded  tlie  nauiing  of  the  persons  designed  to 
take  a.s  heirs  under  the  testament,  as  the  base  of  the  te.stament, 
and  passed  over  every  declaration  of  the  testator’s  wishes  placed 
before  this  as  out  of  due  order  and  entirely  void.  The  Proculians 
(Gai.  ii.  231)  thought  this  ou^ht  not  to  be  extended  to  the 
appointment  of  a tutor,  and  Justinian  did  away  with  tlie  doctrine 
altogether.  (See  note  on  Bk.  ii.  Tit.  14.  pr.) 

4.  Certn;  autem  rei  vcl  causm  4.  A tutor  cannot  be  appointed  for 

tutor  dari  nun  potest,  quia  personic,  a particular  thing  or  business,  as  it  is 
non  causte  vel  rei  datur.  to  a person,  and  not  for  a business  or 

a thing,  that  a tutor  is  appointed. 

D.  xxvi.  2.  12.  14. 

The  tutor  had  to  take  charge  of  the  whole  interests  of  the 
pupil,  and  complete  his  persona,  and  therefore  to  appoint  him  to 
take  charge  of  his  interest  in  any  one  matter  only  was  inconsis- 
tent with  the  nature  of  his  office,  and  such  an  appointment  was 
void.  (1).  x.xvi.  2.  13.)  If,  however,  the  property  of  the  pupil 
was  situated  in  provinces  far  apart  from  each  other,  a separate 
tutor  might  be  appointed  to  take  care  of  his  interests  in  each 
province.  (D.  xxvi.  2.  15.) 

6.  Si  quis  fUiabus  suis  vel  fllUs 
tutores  dederit,  ctiom  postunue  vel 
postumo  videtur  dedisse,  quia  filii 
vel  filifB  appellatione  et  jxistumuB  et 
postuma  continentur.  Quid,  si  ne- 
potes  sint,  an  appellatione  filiorum 
et  ipsis  tutores  dati  sunt  ? Dicen- 
dum  est,  ut  ipsis  quoquo  dati  vido- 
antur,  si  modo  liberos  dixit.  Ceterum 
si  filios,  non  continebuutur : aliter 
enim  filii,  aliter  nepotes  appellan- 
tur.  Plane  si  postumis  dederit,  tarn 
filii  pustumi  quam  cetcri  liberi  con- 
tinebuntur. 


5.  If  any  one  appoints  a tutor  to 
his  sons  or  daughters,  be  is  held  also 
to  appoint  him  as  tutor  to  his  post- 
humous chUdren ; because,  under  tbe 
appellation  of  son  or  daughter,  a post- 
humous son  or  daughter  is  included. 
But  if  there  are  grandchildren,  are 
they  included  in  the  appointment  of  a 
tutor  to  sons?  We  answer  that  under 
an  appointment  to  children,  grand- 
children are  included,  but  not  under 
an  appointment  to  sons ; for  son  and 
grandson  are  quite  distinct  words. 
But,  if  a testator  appoints  a tutor  to 
those  who  are  posthumous,  the  term 
obviously  includes  all  posthumous  chil- 
dren, whether  sons  or  grandsons. 


Tit.  XV.  DE  LEGITIMA  ADGNATORUM  TUTELA, 

Quibus  autem  testamento  tutor  They  to  whom  no  tutor  has  been 
datus  non  sit,  his  ex  lege  duodecim  appointed  by  testament,  have  their 
tabularum  adgnati  sunt  tutores,  qui  agnati  as  tutors,  by  the  law  of  the 
vocantur  legitimL  Twelve  Tables,  and  such  tutors  are 

called  ' legal  tutors '. 

Gai.  L 165 ; L>.  xxvi.  4.  1. 
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Tutorea  legilimi  mean  tutors  appointed  by  a law,  that  is, 
by  the  law  of  the  Twelve  Tables,  or  accordinp;  to  some  inference 
from  ite  provisions,  as  in  the  case  of  patrons.  (See  Tit.  17.)  ‘ Legal’ 
must  be  here  understood  as  equivalent  to  ‘ by  virtue  of  a law  . 


1.  Snnt  autcni  adgnati  per  virilis 
sexu8  cognationein  conjuncti,  quasi 
a patre  cognati,  veluti  frater  eodem 
patre  natiis,  Iratris  filius  ncposvu 
ex  eo,  item  patruus  ct  patnii  filius 
neposve  ex  eo.  At  qui  per  feminini 
sexus  personas  cognatione  jungun- 
tur,  non  sunt  adgnati,  sed  ^ias 
naturali  jure  cognati.  Itaque  amitee 
tuio  filius  non  est  tibi  adgnatus,  sed 
cognatus  (ct  inviccm  scilicet  tu  illi 
eodem  jure  conjimgcris),  quia  qui 
nascuntur,  patris,  non  matris  fa- 
tniliam  sequuntur. 


UaI. 


1.  Agnati  are  those  who  are  related 
to  each  other  through  males,  that  is 
are  related  through  tlie  father,  as,  for 
instance,  a brother  by  tbe  same  father, 
or  tbe  son  of  such  a brother,  or  the 
sou  of  such  a son,  or,  again,  a father’s 
brother,  or  a father's  brother’s  son,  or 
the  son  of  such  a son.  But  those  who 
are  related  to  us  through  females  are 
not  agnati,  but  merely  cognati  by 
natur^  relationship.  Thus  tbe  son  of 
a father’s  sister  is  related  to  you  not 
by  agnation,  but  by  cognation,  and 
you  are  also  related  to  him  by  cogna- 
tion ; as  children  belong  to  the  family 
of  their  father,  and  not  to  that  of  their 
mother, 
i.  I.lfi. 


The  law  gave  the  rights  of  relationship,  such  as  inheritance 
and  appointment  as  tutors,  to  the  agnati  only.  All  persons,  re- 
lated ny  ties  of  blood,  were  cognati  to  each  other.  Within  this 
larger  circle  the  members  of  any  one  family  were  agnati  to  eacli 
other.  (Sec  Introd.  sea  44,  45.)  A family,  in  this  sense,  con- 
sisted of  all  persons  related  to  each  other,  by  having  a common 
ancestor,  in  whose  power,  if  he  was  alive,  they  would  all  be.  A 
brother  and  sister,  for  instance,  were  agnati,  and  a nephew  and 
aunt,  by  the  father’s  side.  For  if  the  grandfather  were  alive  all 
would  be  in  his  power.  But  the  tie  was  dissolved  by  the  sister 
or  aunt  marrying  in  manum  (see  Introd.  sec.  46) ; and  as  the 
children  of  females  would  be  in  the  power  of  the  hu.sband,  they 
could  never  be  agnati  to  their  mother’s  agnati,  except  by  adop- 
tion ; and  hence  it  is  here  said  that  cugnati  are  related  through 
males  only.  By  the  118th  Novel  Justinian  abolished  this  dis- 
tinction between  agnati  and  cognati,  and  the  nearest  in  blood 
was  thenceforth  the  tutor  legitimua.  (Nov.  118.  4,  6.) 


2.  Quod  autem  lex  ab  intestato 
Tooat  ad  tutelam  adgnatox,  non  banc 
habet  significationem,  si  omniuo  non 
fcccrit  testamentum  is,  qui  poterat 
tutores  dare,  sed  si  quantum  ^ tute- 
lam pertinet,  intestatus  decesserit. 
Quod  tunc  quoquB  accidere  intelle- 
gitur,  cum  is,  qui  datus  est  tutor, 
vivo  testatore  decesserit. 


2.  The  law  calling  the  agnati  to  be 
tutors  in  case  of  intestacy  does  not 
refer  merely  to  the  case  of  a person 
who  might  have  appointed  a tutor, 
dj-ing  without  having  made  any  testa- 
ment at  all,  but  also  to  that  of  a person 
dying  intestate  only  so  far  as  regards 
the  appointment  of  a tutor,  and  this  in- 
cludes the  case  of  a tutor  nominated 
by  testament  dying  in  the  lifetime  of 
the  testator. 


P.  xxvi.  4.  6. 
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It  was  nece.s,snry  to  state  expressly  that  the  testament  wafl 
good  a.s  far  as  it  went,  and  that  the  law  remedied  its  deficiency 
by  making  the  aijnati  tutors,  because  it  was  a maxim  of  Roman 
law  that  a man  could  not  die  partly  testate  and  partly  intestate. 
(See  note  on  Bk.  ii.  Tit.  14.  9.) 

3.  Sed  adgnationis  quidem  jus  3.  The  right  of  agnation  is  ordin- 
omnibus  luodis  capitis  demiuutione  arily  taken  away  universally  by  capitis 
pleniinquc  pcrimitur : namadgnatio  deminutio,  tor  agnation  is  a term  of 
juris  ost  uoiiien.  Cognationis  vero  civil  law ; but  the  right  of  cognation 
jus  non  omnibus  inodiscommutatur,  is  not  lost  in  every  case  by  capitis 
quia  oivUig  ratio  civilia  quidem  jura  deminutio,  for  although  civil  law  may 
cormrapere  potest,  naturalia  vero  destroy  civil  rights,  it  cannot  destroy 
non  utique.  naturEd  rights. 

Uai.  i.  158. 

The  tie  of  agnation  being  created  by  law,  could  also  be  dis- 
solved by  it ; not  so  that  of  cognation,  which  was  a tie  of  nature. 
But  the  law  could  take  away  the  legal  rights  attaching  to  the 
natural  tie ; and  this  it  did  in  the  case  of  the  maxima  and  of 
the  media  capitis  deminutio.  (See  next  Title,  6.) 

A constitution  of  Theodosius  and  Arcadius  provided  that  the 
mother,  if  she  has  not  remarried,  and  undertakes  not  to  remarry, 
may  have  the  tutela  of  her  children  given  her.  (C.  v.  !15.  2.)  And 
Justinian,  by  the  118th  Novel,  extended  this  to  the  grandmother, 
as  well  as  the  mother,  if  there  was  no  testamentary  tutor. 

Trr.  XVI.  DE  CAPITIS  MINUTIONK 

Est  autem  capitis  deminutio  pri-  Capitis  deminutio  is  a change  of 
oris  status  commutatio,  eaque  tribus  status,  which  may  happen  in  three 
modis  occidit ; nam  aut  maxima  est  ways ; tor  it  may  be  the  greatest  capitis 
capitis  deminutio  aut  minor,  quam  deminutio,  or  the  less,  also  called  the 
quidam  mediam  vocant,  aut  minitna.  middle,  or  the  least. 

Gal  i.  159. 

The  status  of  a Roman  citizen  was  composed  of  three  elements: 
Tria  sunt  quw  habemus : lihertatem,  civitatem,  familiam.  (D. 
iv.  5.  11.)  The  citizen  was  free,  he  had  his  pasition  as  a civis,  he 
had  his  position  in  a family.  Caput,  originally  signifying  the 
mention  made  of  the  citizen  in  the  registers  of  the  census,  meant 
the  sum  of  the  legal  ctipacities  of  a persona,  the  possession  of 
which  gave  him  his  status ; and  if  a citizen  changed  his  status, 
that  is,  if  he  lost  his  liberty  or  his  civic  rights,  or  changed  his 
family  pasition  by  adoption  or  emancipation,  he  underwent  what 
was  termed  a capitis  deminutio,  this  capitis  deminutio  being 
termed  maxima,  media,  or  minima,  according  to  which  of  the 
three  elements  of  status  it  was  that  was  primarily  ati’ected. 

1.  Maxiuia  est  capitis  deminutio,  1.  The  greatest  capitis  deminutio  is, 
cum  oliqiiis  aimul  et  civitatem  et  when  a man  loses  both  his  citi/.ensliip 
lilwrtatiuu  amittit.  Quod  atreidit  in  and  his  liberty ; us  they  d<j  who  by  a 
hi.s,  qui  servi  pieme  eiliciunlur  atro-  terrible  sentence  are  mode  ‘ tliu  slaves 
eitale  sententia;,  vel  liberti  ut  in-  of  puuislimont ' ; or  freedmeu,  con- 
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prati  circa  patronoa  comle^innati,  demncd  for  inKriititude  towards  thoir 
vel  qui  a*l  protiiitii  participanduin  patrons ; or  tlioac  wlio  aiifler  tiiein- 
ae  vcnurndari  posai  sunt.  selves  to  be  sold  in  order  to  share 

the  price  obtained. 

Qai.  i.  160 ; D.  xxviii.  3.  6.  6 ; xxv.  3.  7.  L 


See  Tit.  12.  3;  Tit.  3.  4 note. 

2.  Minor  sive  media  est  capitis  2.  The  less  or  middle  rapitU  demi- 

deminiitio,  cum  civitas  qiiidem  amit-  nuiio  is,  when  a man  loses  his  oitizen- 
titur,  lil)crta8  vero  retinetur.  Quod  ship,  but  retains  his  liberty ; as  is  the 
accidit  ei,  cui  aqua  et  igui  inter-  case  when  any  one  is  forbidden  the  use 
dictum  fuerit,  vel  ei,  qui  in  insulam  of  fire  and  water,  or  is  deported  to  an 
deportatus  est.  island. 

Gai.  i.  161. 

In  this  kind  of  capitis  dcminutio,  m well  8ts  in  the  preceding, 
the  position  in  the  familia  was  lost,  its  rights  belonging  only  to 
citizens.  In  this  lesser  kind,  freedom  is  preserved  ; but  the  person 
who  unrlergoes  the  change  of  stat  us  becomes  a stranger,  percprinus 
Jit.  (Ulp.  Reg.  10.  3.)  It  was  a maxim  of  Roman  law,  that  no 
one  could  cease  to  be  a citizen  against  his  will.  Civitatem  nemo 
unquam  ullo  populi  jussu  arnitt  it  invitus.  (Cic.  pro  Dom.  29.) 
The  condemned  was  therefore  denied  the  necessaries  of  life,  until 
he  was  driven  to  withdraw  himself  from  the  city.  Id  autem  ut 
esset  faciendum,  non  ademptions  civitatis,  sed  tecti,  et  aquce  et 
ignis  interdictions  faciebant.  (Cic.  pro  Dom.  30.)  'The  aqtue 
et  ignis  interdictio  thus  became  a form  by  which  a sentence  of 
perpetual  banishment  was  inflicted.  The  deportatio  in  insulam 
superseded  this  form.  (D.  xlviii.  29.  2.)  The  person  who  was 
banished  was  confiued  to  certain  limits,  out  of  which  he  could  not 
stir  without  rendering  himself  punishable  with  death.  This  must 
be  kept  distinct  from  simple  relegatio,  which  was  also  an  exile 
within  prescribed  limits,  but  did  not  in  any  way  atiect  the  status. 
(D.  xlviii.  22.  7.  See  Tit.  12.  1 and  2.) 

3.  Minima  capitis  dcminutio  est,  3.  The  least  capitis  drminutio  is, 

cum  et  civitas  et  libertaa  rotinctur,  when  a person’s  »fafu»  is  changed  with- 
sed  status  hominis  commutatur.  out  forfeiture  eitlier  of  citizcnsliip  or 
Quod  accidit  in  his,  qui,  ouin  sui  liberty  ; as  when  a person  sui  juris  be- 
juris  fucrunt,  ccepcriint  alieno  juri  comes  subject  to  the  power  of  another, 
Bubjecti  esse,  vel  contra.  or  a person  alicni  juris  becomes  sui 

juris. 

Gai.  i.  162. 

Thesfafiis  was  changed  (commutatur)  by  the  change  of  family 
position;  but  the  person  who  underwent  this  form  of  cajntis  demi- 
nutio  had  still  after  it  all  the  three  elements  of  status.  Whether 
the  minima  capitis  dcminutio  involved  a degradation  or  merely 
a change  has  been  much  debated  by  commentators.  Savigny  (.see 
Poste’s  Gains,  p.  128)  was  of  opinion  that  capitis  dcminutio 
always  involved  a degradation.  'I’he  French  conunenbitors  take 
the  other  view,  that  there  w;is  merely  a change  implied,  and  they 
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liilve,  perhaps,  if  not  the  better  arguments,  the  clearer  authorities 
on  tlieir  .side.  Tims  Ulpian  say.s  the  minima  cajntis  deminutio 
takes  place  salvo  statu.  (D.  xxxviii.  17.  1.  8.)  What  i.s  .said 
in  the  Digest  of  change  of  family  by  arrogation  and  emancipation 
must  be  extended  to  adoption.  (D.  iv.  .5.  3.)  In  old  times,  the 
wife  who  passed  in  manum  viri,  or  the  freeman  who  was  given 
in  mancipio,  underwent  this  minima  capitis  deminutio.  (Gai. 
i.  162.) 

After  the  words  vel  contra,  at  the  end  of  this  paragraph,  some 
texts  have  the  following  words:  veluti  si  jiliusfamilias  a patre 
emancipatus  fuerit,  cst  capite  dcminiUus.  The  addition  is  pro- 
bably owing  to  some  writer  having  perceived  that  it  was  only  in 
the  case  of  emancipation  that  it  was  true  that  when  a person 
became  sui  juris  he  was  capite  minutus.  There  was  no  change 
of  family  when  a son  became  sui  juris  on  the  death  of  his  father. 

The  person  who  underwent  the  minima  capitis  deminutio 
was,  in  the  eyes  of  the  law,  a new  person.  He  could  not,  there- 
fore, until  the  pnetor  permitted  an  action  against  him,  be  sued 
for  debts  previously  contracted.  (D.  iv.  5.  2.)  And  we  shall 
. see,  in  the  Second  Book,  that  in  the  old  law  a usufruct  was  extin- 
guished by  the  minima  capitis  deminutio  of  the  usufructuary. 
(Bk.  ii.  Tit.  4.  3.)  The  capite  minutus  also,  as  we  shall  see  in 
the  Third  Book  (Tit.  1.  9 and  10.  1),  forfeited  his  place  in  intes- 
tate succession,  except  so  far  as  he  was  helped  by  the  praetor,  or 
by  legislation. 

4.  Servua  autem  inanuiniBSUB  4.  A slave  who  ib  inanumittod  is 

capite  non  niinnitur,  quia  nullum  not  said  to  bo  capite  minutus,  os  he 
caput  habuit.  has  no  ‘ caput  ’. 

D.  iv.  6.  3.  2. 

5.  Quibus  autem  dignitas  magis  5.  Those  whose  dignity  rather  than 

quam  status  pennutatur,  capite  non  their  status  is  changed,  do  not  undergo 
minuimtiir:  et  ideo  senatu  motos  a capitis  deminutio,  and  so  persons 
capite  non  minui  constat.  removed  from  the  senatorial  dignity 

undergo  none. 

D.  i.  9.  3. 

Even  injamia,  during  the  Empire  at  any  rate,  did  not  pro- 
duce a capdis  deminutio.  (D.  1.  16.  103.) 

0.  Quod  autem  dictum  est,manere  6.  In  saying  that  the  right  of  cog- 
cognationis  jus  et  post  capitis  de-  nation  remains  in  spite  of  a capitis 
minutioncm,  hoc  ita  est,  si  minima  deminutio,  we  were  speaking  only  of 
capitis  deminutio  interveniat:  ma-  the  least  deminutio,  after  which  the 
net  cniin  cognatio.  Nam  si  max-  cognation  subsists.  For,  by  the  greater 
ima  capitis  deminutio  incurrat,  jus  deTOinufio,  as,  for  exiunple,  if  oneof  the 
quoque  cofpiationis  peril,  ut  puta  cognaii  becomes  a slave,  the  right  of 
servitute  alicujus  cognati,  et  ne  qni-  cognation  is  wholly  destroyed,  so  as 
dem,  si  rnanumissns  fuerit,  recipit  not  to  be  recovered  even  by  inanumis- 
cognationcm.  Sed  et  si  in  insulam  sion.  So,  too,  the  right  of  cognation 
deportatus  quis  sit,  cognatio  solvitur.  is  put  an  end  to  by  deportation  to  an 

island. 

D.  xxxviii.  8.  5.  7. 
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See  Tit.  15.  1.  A chan<re  of  the  civil  family  by  adoption 
or  arroj^ation  never  dis.solved  the  natural  tie  of  roynatio,  or 
destroyed  its  attendant  civil  rights ; but  these  were  destroyed  by 
a sentence  which  involved  the  loss  of  the  civitas.  And  if  the 
cimtas  was  once  lost  and  then  regained,  the  restored,  or  rather 
new,  civis  was  in  all  respects  the  founder  of  a new  family,  ex- 
cepting when  he  was  restitutua  in  integrum,  that  is,  restored  by 
the  emperor  to  the  same  position  that  he  had  formerly  held.  (See 
Tit.  12.  1.) 

7.  Cuinautem  ad  adunatos  tutela  7.  The  right  to  be  tutor,  which  be- 
pertineat,  non  siniul  ad  omnes  per-  longg  to  the  aynati,  docs  not  belong  to 
tinet.  Bed  ad  eoB  tantum,  qiii  prox-  all  at  the  same  time,  but  to  the  nearest 
imiore  gradu  sint,  vel,  si  ejusdem  in  degree  only ; or  if  there  are  many 
gradus  sint,  ad  omnes.  in  the  same  degree,  then  to  all  in  that 

degree. 

Gai.  i.  164. 

The  principle  of  the  law  was,  that  those  persons  should  have 
the  burden  of  the  tutelage  who  had  the  hope  of  the  succession. 
(Tit.  17.  pr.)  The  nearest  in  degree  of  the  agnati  were  therefore 
the  tutors  in  case  of  intestacy.  The  nearest  in  degree  might, 
however,  happen  to  be  a woman  or  an  infant,  and  then,  although 
this  person  was  the  next  in  succession  to  the  inheritance,  it  was 
necessary  to  go  a step  further  off  to  find  the  tutor.  (D.  xxvi.  4. 
1.1.) 

Tit.  XVII.  DE  LEGITIMA  PATRONORUM  TUTELA. 

Ex  eadem  lege  duodecim  tabul-  By  the  same  law  of  the  Twelve 
arum  hbertorum  et  libertarum  tu-  Tables,  the  tutelage  of  freedmen  and 
tela  ad  patronoa  liberosque  eorum  freedwomen  belongs  to  their  patrons, 
pertinet,  quse  et  ip?a  legitiina  tu-  and  to  the  children  of  their  patrons ; 
tela  vocatur : non  quia  numinatim  and  this  tutelage,  too,  is  colled  legal 
ea  lege  de  hac  tutela  cavetur,  sed  tutelage:  not  that  the  law  contains  any 
quia  perinde  accepta  est  per  in-  express  provision  on  the  subject,  but 
terpretationem,  atque  si  verbis  Icgis  because  it  has  been  as  firmly  estab- 
introducta  esset.  Eo  enim  ipso,  lished  by  interpretation,  as  if  it  had 
quod  hereditates  libertorum  liber-  been  introduced  by  the  express  words 
tarumque,  si  intestati  decessissent,  of  the  law.  For  as  the  law  had  ordered 
jusserat  lex  od  patronos  liberosve  that  patrons  and  their  children  should 
eorum  pertinere,credidernntveteres,  succeed  to  the  inheritance  of  their 
voluisse  legem  etiam  tutelas  ad  eos  freedmen  or  freedwomen  who  should 
pertinere,  cum  et  adgnatos,  quos  die  intestate,  the  ancients  were  of 
ad  hereditatem  vocat,  eosdom  et  tu-  opinion  that  the  intent  of  the  law  was 
tores  esse  jussit  et  quia  plerumque,  that  the  tutelage  also  belonged  to  them; 
ubi  successionis  est  emolumentum,  seeing  that  the  law,  which  calls  agnati 
ibi  et  tutehe  onus  esse  debet.  Ideo  to  the  inheritance,  also  appoints  them 
autem  diximus  plerumque,  quia,  si  a to  be  tutors,  because  in  most  cases, 
femina  impubes  manumittatur,  ipsa  where  the  advantage  of  the  succession 
ad  hereditatem  vocatur,  cum  alius  is,  there  also  ought  to  be  the  burden 
est  tutor.  of  the  tutelage.  We  say  ‘in  most 

cases,’  because,  if  a person  below  the 
ago  of  puberty  is  manumitted  by  a 
female,  she  is  called  to  the  inheritance, 
while  another  person  is  tutor. 

U.M.i.  165;  D.  xxvi.  4.  1.  1.  3. 
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Tlio  liiw  {jave  the  patron  the  riirht  of  succe.'wion  to  the  inherit- 
ance of  tlie  frecdnian ; and  as  tlie  right  of  .succc.s.sion  was  con- 
nected with  the  tutelage  in  the  case  of  the  agnati,  it  seemed 
natural  to  connect  the  two  ki  the  case  of  the  patron. 


Tit.  XVIII.  DE  LEGITIMA  PARENTUM  TUTELA. 

Eicraplo  piitronorum  rccepta  eat  In  imitation  of  the  tutelage  of 
et  alia  tutela,  qna-  et  ipsa  legitinia  patrons,  there  is,  too,  another  kind 
vocatnr.  Kam  si  quis  filiutu  aut  which  also  is  said  to  bo  legal:  for  if 
filiain,  nepotem  aut  neptem  ex  filio  any  one  emancipates,  below  the  age  of 
et  deinceps  impuberes  eniancipav-  puberty,  a son,  or  a daughter,  or  a 
erit,  legitimUB  eorum  tutor  crit.  grandson,  or  a granddaughter,  being 

the  issue  of  a son,  or  any  other  de- 
scendant, he  is  their  legal  tutor. 

Gai.  i.  175. 

This  has  already  been  stated  in  Title  12.  6.  (See  note  to  that 
paragraph.) 


Tir.  XIX.  DE  FIDUCIARIA  TUTELA. 


Est  et  alia  tutela,  qua;  fiduciaria 
appellatur.  Nam  si  parens  filium 
vel  filiam,  nepotem  vel-  neptem  et 
deinceps  impuberes  raanumiserit, 
logitimam  nanciscitnr  corum  tutc- 
1am  : quo  dcfuncto,  si  liberi  virilis 
sexus  extant,  fidneiarii  tutores  fili- 
orum  suorum  vel  fratris  vel  sororis 
et  ceteronim  cfiSciuntur.  Atqui  pa- 
trono  legitimo  tutore  mortuo,  liberi 
quoque  ejus  legitimi  sunt  tutores : 
quoniam  filing  quidem  defuneti,  si 
non  easot  a vivo  patre  emancipatus, 
post  obitum  ejus  sui  juris  efficeretur 
ncc  in  fratrum  potestatem  recideret 
idcoque  neo  in  tutelam,  libertus 
autem  si  servus  manaissot,  utique 
codem  jure  apud  liberos  domini  post 
mortem  ejus  futnrus  esset.  Ita 
tamen  ii  ad  tutelam  vocantur,  si 
perfecta)  aetatis  sint.  Quod  nostra 
constitutio  generaliter  in  omnibus 
tutelis  et  curationibus  observari 
prscepit. 


There  is  another  kind  of  tutelage 
called  fiduciary ; for  if  an  ascendant 
emancipates,  below’ the  age  of  puberty, 
a son  or  a daughter,  a grandson  or 
a granddaughter,  or  any  other  de- 
scendant, ho  is  their  legal  tutor ; but 
if.  at  his  death,  he  leaves  male  chil- 
dren, they  become  the  fiduciary  tutors 
of  their  own  sons,  or  brother,  or  si.ster, 
or  other  descendants  of  the  deceased. 
But  when  a patron,  who  is  a legal 
tutor,  dies,  his  children  also  become 
legal  tutors;  the  reason  of  this  dis- 
tinction being  that  a son,  who  has  not 
been  emancipated  in  his  father’s  life- 
time, becomes  *ui  juris  at  the  death 
of  his  father,  and  does  not  fall  under 
power  of  his  brothers,  nor,  therefore, 
under  their  tutelage ; while  the  freed- 
man,  had  he  remained  a slave,  would 
also  have  been,  after  the  death  of  his 
master,  the  slave  of  his  master’s  chil- 
dren. These  persons,  however,  are  not 
called  to  be  tutors  unless  of  full  age,  a 
ride  which  by  our  constitution  applies 
generally  to  ^1  tutors  and  curators. 


D.  ixvi.  4.  3,  4 ; C.  v.  30.  6. 


When  it  is  said  that  the  .son.s  become  the  fiduciary  tutors  of 
their  own  sons,  reference  is  made  to  the  case  of  the  grandsons 
having  been  emancipated  by  the  grandfather. 

The  person  who  emancipated  the  child  succeeded  to  all  the 
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rights  of  a patron  over  the  child  ; if,  as  was  usual  (see  Tit  12.  6, 
note),  it  was  the  father,  then,  as  being  the  jmtron,  he  was  included 
in  the  terms  of  the  law  of  the  Twelve  Tables,  and  was  a tutor 
legitimus  (Gai.  i.  172  ; D.  xxvi.  4.  3-10)  ; if  it  was  not,  he  was 
a tutor  Jiduciarius  (Gai.  i.  166),  a tutor  bound  to  the  father  by 
a trust.  In  the  case  of  a slave,  the  children  of  a patron  succeeded 
to  the  rights  of  patronage  ; but  this  did  not  extend  to  the  case 
of  emancipated  children  ; the  children  not  emancipated  were  not 
the  patrons  of  thase  who  were.  They  were  not  tutors,  therefore, 
by  the  law  of  the  Twelve  Tables,  and  the  word  fiduciarii  is 
borrowed  from  its  more  proper  usage  to  express  their  position, 
and  is  in  this  case  merely  oppo.scd  to  legitimi.  (D.  xxvi.  4.  4.) 
The  reason  given  in  the  text  for  their  being  only  tutores  fiduciarii, 
viz.  that  the  emancipated  infant  would  have  been  sui  juTus  if 
he  had  not  been  emancipated,  is  manifestly  an  imperfect  one. 
For  it  would  not  be  necessarily  true  when  a grandfather  emanci- 
pated his  grandson  ; supposing  his  father  were  living  and  in  the 
power  of  the  grandfather,  the  grandson  would  not  on  the  grand- 
father’s death  become  »ui  juris,  if  he  were  not  emancipated.  If 
the  father  of  the  emancipated  child  left  no  other  children  above 
the  age  of  puberty,  the  nearest  agnatus,  as,  for  instance,  the 
father's  brother,  was  the  tutor,  and  he,  too,  was  called  the  tutor 
fiduciarius.  (Theoph.  Paraph.) 

The  perferta  a:tas  was  the  age  of  twenty-five  years. 

Tit.  XX.  DE  ATILIANO  TUTORE  VEL  EG,  QUI  EX  LEGE 
JULIA  ET  TITIA  DABATUR 

Si  cui  milhiB  omnino  tutor  fuerat,  If  any  one  had  no  tutor  at  all,  one 
ei  dabatur  in  urbe  quideui  Itoma  a iiBud  to  be  given  him,  in  the  city  of  lioine 

Enetore  urbano  et  majoro  parte  tri-  by  the  pra-tor  urbanus,  and  a majority 
unorum  plebis  tutor  ex  lege  Atilia,  of  the  trihuneB  of  the  plebs,  under 
in  provinciis  vero  a prajsidibuB  pro-  the  lex  Atilia ; in  the  provinces  by  the 
vinciarum  ex  lege  Julia  et  Titio.  prxsides  under  the  lex  Julia  et  Titia. 

Gxi.  i.  186. 

The  date  of  the  lex  Atilia  is  unknown,  but  it  must  have  been 
in  existence  in  the  year  B.C.  197,  when  Livy  (xxxix.  9)  says 
of  a liberta,  ‘Post  patroni  mortem,  ^uia  in  nullius  manu  erat, 
tutore  a tribunis  et  pradore  petito  . And  as  the  necessity  for 
some  means  of  appointing  a tutor,  where  one  was  not  appointed 
by  testament  or  law,  must  have  been  early  felt,  the  lex  Atilia, 
or  one  similar  to  it,  must  probably  have  existed  long  before  the 
time  of  which  Livy  speaks.  The  date  of  the  lex  Julia  et  Titia 
was  probably  R.c.  31.  As  there  were  ten  tribunes,  the  majority 
would  be  at  least  six. 

The  term  tutor  dativus  is  used  by  Justinian  (Cod.  i.  3.  52)  to 
express  a tutor  given  by  tlie  magistrate ; this  term  being  used 
by  Gains  (i.  154)  to  expre.ss  tutoi's  given  by  testament. 

1.  Sed  et  b1  testamento  tutor  sub  1.  Again,  if  a teHt4tuientary  tutor 
condicioneaut  die  certodatus  fuerat,  had  been  appointed  conditionally,  or 
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quaindin  condicio  aut  dies  peiidebat, 
ex  iisdem  le^ibus  tutor  dari  poterat. 
Item  si  pure  datus  fuerat,  quamdiu 
nemo  ex  testamento  heres  existebat, 
tiuudiu  ex  iisdem  legibus  tutor 
petendus  erat,  qui  desinebat  tutor 
esse,  si  condicio  oxisteret  aut  dies 
veniret  aut  heres  exisleret. 


from  a certain  time,  then  until  the 
completion  of  the  condition  or  arrival 
of  the  time  fixed,  another  tutor  might 
be  appointed  vmder  the  same  laws. 
Also,  if  a tutor  had  been  given  im- 
conditionally,  yet,  as  long  as  no  one 
had  accepted  the  inheritance,  as  heir 
by  the  testament,  another  tutor  might 
under  the  some  laws  be  appointed  fur 
the  interval.  But  his  office  ceased 
when  the  condition  was  accomplished, 
when  the  time  arrived,  or  the  inherit- 
ance was  entered  upon. 


Gai.  i.  186 ; D.  xxvi.  2.  11. 


If  the  wishes  of  the  testator  were  declared  to  any  extent  re- 
specting the  appointment  of  a tutor,  this  entirely  excluded  the 
tutores  Legitimiy  and  every  deficiency  in  the  declaration  was  reme- 
died by  the  iriterpasitiou  of  the  magistrate.  (D.  xxvi.  2.  11.) 

No  testament  took  effect  until  an  heir  entered  on  the  inherit- 
ance. (See  Introd.  sec.  76.)  If  it  was  known  that  a testament 
existed  appointing  a tutor,  tliis  excluded  the  agnati  from  being 
tutors  ; but  the  tutor  under  the  testament  did  not  commence  his 
tutela  until  the  testament  took  effect.  Meantime  a tutor  ap-’ 
pointed  by  the  magistrate  took  care  of  the  pupil. 

2.  Ab  hostibus  quoque  tutore  2.  If,  again,  a tutor  was  taken  pri- 
capto,  ex  his  legibus  tutor  peteba-  soner  by  the  enemy,  application  could 
tur,  qui  desinebat  esse  tutor,  si  is,  be  msufe,  under  the  some  laws,  for 
qui  captus  erat,  in  civitatem  rever-  another  tutor,  whose  office  ccjused 
sus  fuerat : nam  reversus  recipiebat  when  the  first  tutor  returned  from 
tutelam  jure  postliminiL  captivity  ; for  on  his  return  he  re- 

sumed the  tutelage  by  the  jus  post- 
% liminii. 

Gai.  i.  187. 


For  an  account  of  the  jus  postliminii,  see  Title  1 2.  5. 


3.  Sed  ex  his  legibus  pupillis 
tutores  desierunt  dari,  posteaquam 
priiuo  consules  pupillis  utriusque 
sexus  tutores  ex  inquisitione  dare 
coBperunt,  deinde  pne tores  ex  con- 
stitutionibus.  Nam  supra  scriptis 
legibus  neque  de  cautione  a tutoribus 
exigeuda  rein  salvam  pupillis  fore, 
neque  de  compellendis  tutoribus  ad 
tutelie  administrationem  quidquam 
cavetur. 


3.  But  tutors  have  ceased  to  be, 
appointed  under  these  laws,  since  they 
have  been  appointed  to  pupils  of  either 
sex,  first  by  the  consuls,  after  inquiry 
into  the  case,  and  subsequently  by  the 
pra-tors  under  imperial  constitutions. 
For  the  above-mentioned  laws  required 
no  security  from  the  tutors  for  the 
safety  of  tlie  pupil’s  property,  nor  did 
they  contain  any  provisions  to  compel 
them  to  discharge  the  duties  of  the 
office. 


The  power  to  appoint  tutors  was  given  by  Claudius  to  the 
consuls  (Suet,  in  Gland.  23),  and  tran.sferrod  by  Antoninus  Pius 
• (JuL.  Capit.  in  Vit.  M.  Anton.  10)  to  the  prjjetors. 


4.  Sed  hoc  jure  utimur,  ut  Itomie  4.  Under  our  }>resent  system  tutors 
quidem  i)nefectus  urbis  vel  prietor  are  appointed  at  Rome  by  the  pradect 
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secundmti  siioiii  jurisilictiuneni,  ia  of  the  city,  or  the  pra'tor,  acconlinf;  to 
provinciiH  auteiii  pra:sidc8  ex  inqui-  his  jurisdiction,  and,  in  the  provinces, 
sitione  tutores  crearent,  vel  uiagis-  by  the  prxsidna,  after  imjuiry ; or  by 
ti'otus  jussu  pra-siduui,  si  non  sint  an  inferior  magistrate,  at  the  coiuiiiand 
magnic  piipilli  fncultutes.  of  the  prtrses,  if  the  property  of  the 

pupil  is  only  small. 

D.  XXVI.  h.  1, 


The  »»’0!/ec<it«  xtrbis  wa.s,  from  the  time  of  Augu.stuH,  an  officer 
who  ha<l  the  superintendence  of  the  city  and  its  police,  and  power 
to  decide  on  both  civil  and  criminal  cases,  his  civil  jurisdiction 
extending  one  hundred  miles  from  the  city,  his  criminal  jurisdic- 
tion evidently  extending  over  the  whole  of  Italy.  (D.  i.  12.)  As 
he  was  considered  the  direct  representative  of  the  emperor,  much 
that  previously  belonged  to  the  preetor  urbanm  fell  gradually 
into  his  hands.  The  proifectus  urbis  appointed  tutors  in  cases 
where  pupils  of  higher  rank  and  larger  fortune  were  concerned  ; 
the  pntitor,  when  the  pupils  were  of  humbler  station  and  smaller 
fortune ; and  this  it  is  which  is  referred  to  in  the  words 
secundum  suam  jurisdictionem. 

In  the  provinces  the  pniisea  appointed  ; but  until  Justinian 
altered  the  law  (see  next  paragrajdi),  not  only  could  municipal 
magistrates  not  appoint  without  the  authority  of  the  pntses,  but 
no  one  could  bo  authorised  by  the  primes  uule.ss  he  was  a magis- 
trate. (D.  xxvi.  5.  8.) 


5.  Nos  autem  per  constitutionem 
nostrara  et  hujusraocU  dilflcultatos 
humiiiuin  re.secantes  nec  oxspcctata 
jusHioiie  pni'siduiu,  dispusuimus,  si 
fociiltus  pupilli  vcl  adulli  usque  ad 
quingentos  sulidos  valeat,  defeusorcs 
civitaluiii  (uiia  cum  cjusdem  civitatis 
religiosissimo  aiitislitu  vcl  apud  alius 
publicas  personas)  vel  luugiatratus, 
vel  juridicum  Alexandrinie  civi- 
tatis tutores  vol  ouratores  creare, 
legitima  cautela  secundum  ejusdem 
eonstitutionis  nonnam  prastanda, 
videlicet  eorum  pcriculo,  qui  cam 
occipiant. 


C. 


5.  But  by  one  of  our  constitutions, 
to  do  away  with  the  difficulties  to 
which  these  provisions  as  to  dillerent 
persons  gave  rise,  and  to  avoid  the  ne- 
cessity of  waiting  for  the  order  of  the 
pnvacs,  we  have  enacted,  that  if  the 
property  of  the  pupil  or  minor  does  not 
exceed  live  hundred  aoiidi,  tutors  or 
curators  shall  bo  appointed  by  the 
defi-naori's  of  the  city  (acting  in  conjunc- 
tion with  the  holy  bishop,  or  before 
other  public  persons),  or  by  the  magis- 
trates, or,  in  the  city  of  .Mexandria,  hy 
the  judge ; but  legal  security  must  be 
given  according  to  the  terms  of  the 
same  constitution,  that  is  to  say,  at  the 
ri.sk  of  those  who  a.'cept  it. 
i.  4.  30. 


The  constitution  of  Justinian  provideil  that,  where  the  fortune 
of  the  person  ro«]uiringa  tutor  or  curator  did  not  amount  to  more 
than  ,'jOO  solidi  (the  aureus,  U.  l.s.  (id.  of  Itiiglish  money,  after 
the  time  of  Alexander  Severiis  was  called  a solidus),  a local 
magistrate,  without  the  authorisation  of  the  pricscs,  could 
apjKiint,  not  making  a formal  e.xaniination  into  the  [>osition  and 
cliaracter  of  the  tutor  or  curator  {iniiuisilio),  but  merely  taking 
;i  inoney  security  for  the  faitlifid  jM-rforinance  of  his  duties. 

Si  facultas  jiupilli,  &c.  'J’bis  is  an  ainbignons  t)'anslation  of 
the  clause  in  tlieCod.  : eirrep  u-)(pi  TreinuKoaiwi-  y/nwom  sal  pui'ov 
TO.  rrj^  Trepiovcriui  eir)  twc  viwi>. 

r 2 
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The  defensor  was  a magistrate  appointed  for  two  years  out 
of  the  dec'wriones  of  a city.  His  principal  business  was  to  act 
as  a check  on  the  praises,  and  he  had  besides  a limited  civil  aud 
criminal  jurisdiction. 

6.  Impnberes  autem  in  tutcla  6.  It  is  agreeable  to  the  law  of 
esse  naturoli  jure  conveniens  est,  ut  nature,  that  persons  under  the  age  of 
is,  qui  perfectsE  a>tatis  non  sit,  puberty  should  be  under  tutelage,  so 
alteriuB  tutela  regatur.  that  persons  of  tender  years  may  be 

under  the  government  of  another. 

Gai.  i.  189. 

Gaius,  in  his  Institutes,  after  the  words  extracted  from  him  in 
the  text,  proceeds  to  contrast  with  the  tutelage  of  minors,  which 
is  an  in.stitution  natural  and  necessary  in  all  communities,  the 
tutelage  of  women,  which  he  considers  founded  on  no  reasonable 
basis.  The  original  reason  of  this  tutelage  was  probably  the  inca- 
pability of  women  to  share  in  the  proceedings  of  the  curia,  and 
their  being  supposed  unfit  to  go  through  solemn  forms.  In  default 
of  atestamentary  tutor  appoiutcdby  the  father  of  the  woman  if  she 
was  inhis  power, or  by  the  husbandif  shewaswmrenM — and  itmay 
be  mentioned  that  the  husband  could  by  testament  either  aj>point 
a tutor  to  his  wife  in  manu,  or  give  her  the  option  of  choosing  one 
(Gai.  i.  14S  et  seq.) — the  nearest  aqnntus  was  the  tutor,  women 
being  either  alieni  juris,  or  else  under  a tutor  all  their  lives  ; the 
tutor  being  allowed  in  certain  cases  to  transfer  his  office  (Gai.  i. 
168),  and  the  woman  being  allowed  to  demand  a substituted  tutor 
in  place  of  one  ab.sent.  (Gai.  i.  173.)  The  lex  dtifiaand  the  (ex 
Julia  et  Titia  applied  to  women.  (Ui.P.  licq.  11.  18.)  The  lex 
1‘tipiu  Popjxva  (A.u.  fi)  exempted  from  tutelage  women  who  had 
three  children  (Gai.  i.  145),  and  a lex  Claudia  4.5)  .suppre.s.sed 
the  tutelage  of  the  aqnati  altogether  in  the  case  of  women  of 
free  birth,  leaving  only  the  tutelage  of  ascendants  and  patrons. 
iGai.  i.  157.)  This  modified  tutelage  of  women  existed  in  the 
time  of  Ulpian  {Re<j.  11.  8).  but  had  fallen  into  desuetude  in  the 
time  of  Justinian.  While  the  tutelage  of  women  lasted,  the 
woman  above  puberty  (see  Gai.  i,  190  et  seq.)  managed  her  own 
airaii-s,  and  the  tutor  was  only  civlled  in  to  give  his  auctoritas 
on  occasions  of  moment,  the  praitor  interposing  to  force  a tutor 
to  give  his  authority  when  necessary,  lint  the  pnetor  would  not 
ailopt  this  course  where  the  tutor  w,as  an  ascendant  or  patron, 
unle.s8  some  very  strong  rea.sou  existed. 

7-  Cum  igitur  pupillonim  pupilla-  7.  .\s  tutors  administer  the  atbiirs 
ruin<iue  tutores  negotia  gerunt,  post  of  their  pupils,  they  may  be  compelled 
pubertutem  tutela;  judieio  rationem  to  account,  by  the  aetiv  iuU  lx,  when 
redduut.  their  pupils  arrive  at  puberty. 

Gai.  i.  191. 

The  modes  by  which  the  faithful  discharge  of  his  duty  by  a 
tutor  was  insured  are  given  in  the  24th  Title. 

Tit.  XXL  DE  AUCTOUri’ATE  TUTUUUM. 

Auctoritas  autem  tutoris  in  <)ui-  In  some  coses  it  is  necessary  that 
biisdam  enusis  neeessaria  pupillis  the  tutor  should  authorise  the  sets  of 
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(“Rt,  in  quihusdnm  non  est  necoRsaria.  the  pupil,  in  others  not.  When,  for 
nt  ecee  si  ipiiil  dari  silii  stipulentiir,  instance,  the  pu|aJ  RtipulatcR  forsoinc- 
lion  csl  m ccRsaria  tutoi'iK  HiictoritaR  : tliin;’ to  be  given  him,  the  authorisa- 

quod  si  aliis  pupilli  proiuittiuit,  nc-  tion  of  the  tutor  is  not  requisite ; but 
cessaria  est : namque  placuit,  me-  if  the  pupil  makes  the  promise,  it  is 
liorem  quidem  suam  condicionctn  requisite  ; for  the  rule  is,  that  pupils 
licere  cis  facere  etiain  sine  tutoris  may  make  their  condition  bettor,  even 
auctoritate,  deteriorem  vero  non  without  the  authorisation  of  their 
aliter  quam  tutore  auctore.  Unde  in  tutor,  but  not  worse  unless  with  the 
his  causis,  ex  quibus  mutual  obli-  tutor’s  authorisation.  .\nd  therefore 
gationes  nascuntur,  in  emptionibus,  in  all  cases  of  reciprocal  obligation,  as 
venditionibus,  locationibus,  conduc-  in  contracts  of  buying,  selling,  letting, 
tionibus,  mandatis,  depositis,  si  tu-  hiring,  bailment  deposit,  if  the  tutor 
toris  auctoritas  non  interveniat,  ipsi  does  not  authorise  the  pupil  to  enter 
quidem,  qui  cum  his  contrahunt,  into  the  contract,  the  person  who  con - 
obligantur,  at  invioera  pupilli  non  tracts  with  the  pupil  is  bound,  but  the 
obligantur.  pupil  is  not  bound. 

I),  xix.  1.  13.  29. 

The  <lntie.s  of  the  tutor  were  twofold  : to  administer  the  iiH’airs 
of  the  pupil,  and  to  interpo.se  what  wa.s  termed  his  authority.  It 
is  to  the  second  head  of  his  function.s  that  this  'I'itle  refers. 

There  were  many  things  in  which  the  Roman  law,  in  its 
stricter  times,  did  not  allow  one  person  to  represent  another.  Much 
that  to  us  seems  only  to  belong  to  private  life  was  Ixmnd  up  with 
rolitical  and  public  duties  and  rights.  (See  Introd  sec.  43.)  The 
law  could  not  contemplate  one  beneath  the  age  of  puberty  acting 
as  if  he  was  a member  of  the  curia,  or  any  one  else  coming  for- 
ward to  till  for  him  his  place  in  the  list  of  citizens.  No  one  couhl 
bring  actions  of  strict  law  in  afiother  name,  or  go  through,  for 
another,  the  fictitious  proce.ss  of  in  jure  cessio,  or  through  the 
forms  of  manumi.ssion  and  adoption,  or  perform  for  another  any  of 
those  acts  to  which  a solemn  ceremony  was  attached,  such  as 
mancipation  or  stipulation.  (D.  xl.  2.  24;  I),  xlvi.  4.  13.  10.)  It 
was  noce.s.sary  that  a minor  should  him.self  go  through  the  forms 
and  repeat  the  words  reijuisite  for  the  validity  of  such  traiusactions; 
hut  it  was  also  necessary  that  the  tutor  should  be  prcsejit  and  give 
his  sanction.  The  auctoritas  of  the  tutor  was  the  complement 
' auctoritas  is  derived  from  auejeo)  to  thesymbolical  forms  through 
which  the  child  went.  (See  Introd.  sec.  43.)  It  represented  the 
intention  or,  the  mental  acton  which  those  forms  ultimately  rested. 
If  the  child  could  not  speak  {infans  from  fari),  no  such  forms 
could  be  used ; if  he  could  speak,  but  could  scarcely  understand 
the  import  of  what  he  said,  or,  in  technical  language,  if,  being  still 
infanti  proximus,  he  ha<l  as  yet  little  or  no  intellectus  (Gai.  iii. 
109),  the  tutor  could  but  very  rarely,  by  interpasing  his  sanction, 
give  legal  validity  to  words  uttered  without  understanding.  It 
was  only  when  the  act  would  confer  a very  great  and  very  clear 
benefit  on  the  child,  that  this  was  allowed  ; and  although  the  tutor 
was,  to  a certain  extent,  permitted  to  act  for  an  infant,  it  was  not 
until  a very  late  period  of  Roman  law  that  a constitution  of  Thco- 
dasiusand  Valentinian,  A.D.  420  (C.  vi.  30.  18.  2),  jTermitted  a tutor 
to  enter  on  an  inheritance  in  the  name  of  an  infant.  (D.  xxix. 
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2.  9.)  But  when  the  cliild  had  entered  on  his  eiphth  year,  and  was 
now  j)iihi'rti(ti pro-viinusor  approacliing  tliereto,  he  w;i.s considered 
to  liave  ivtcUvrlus,  but  not  judiciuvi  (TilEoi’li.  Paraph,  on  Hk. 
iii,  19.  9);  that  is,  he  understood  the  meaning  of  the  form,  but 
could  not  decide  for  himself  whether  it  was  to  his  advantage  to  go 
through  the  act  or  not.  'J'his  want  of  judgment  the  tutor  supplied  ; 
anti  in  every  case  where  the  tutor  gave  his  sanction,  the  act  was 
legally  valitl.  Supposing,  however,  a pupil  acted  without  the 
nurtoritas  of  the  tutor,  what  was  the  consequence  ? In  the  case  of 
contracts  the  pupil  acting  without  authori.sation  took  every  benefit, 
but  sustained  no  injury  from  the  contract ; because  while  his 
tender  years  .shielded  him,  the  pereon  with  whom  he  contracted, 
having  by  the  agreement  made  a formal  expression  of  his  will,  must 
abiile  the  event.  But  when  it  is  said  that  a pupil  took  every 
benefit  of  the  contract,  it  must  not  be  understood  that  he  could 
continue  to  enjoy  at  pleasure  the  advantages  of  another's  property 
without  giving  anything  for  the  enjoyment.  The  original  owner 
might  reclaim  the  property  ; and  if  a profit  was  being  derived  from 
its  pos.session,  might  take  that  profit  to  himself.  (1).  x.xvi.  8.  5. 1.) 
Only  he  could  never  make  the  pupil  restore  or  refund  anything 
that  was  once  gone ; and  while  a pupil  could  always  disclaim  an 
exec\itory  contract  made  to  his  di.sadvantage,  he  could  always, 
through  the  intervention  of  his  tutor,  enforce  one  that  promised 
to  benefit  him,  (Bk.  ii.  Tit.  8.  2.)  In  other  cases,  however,  the  act 
of  the  pupil  without  authorisation  was  altogether  invalid,  because 
there  was  a risk  involved  ; and  although  it  might  practically 
happen  that  the  act  would  have  been  advantageous  to  the  pupil, 
the  law  guarded  him  against  the  risk  by  making  his  act  invalid. 
What  these  cases  were  is  learned  from  the  next  paragraph. 

I.  Noque  tamen  hereditatem  1.  Pupils,  however,  ouniiot,  without 
aclirc  ne<]uc  boiioruiu  poss^'^8ionem  the  authorisation  of  the  tutor,  enter 
pctcrc  neque  hcrcditatoin  ex  fidei-  on  an  inheritance,  demand  the  poa- 
cominisso  suRcipi'rc  alitor  possunt  session  of  f;oods,  or  take  an  inherit- 
nisi  tutoris  auotoritate,  quamvis  anee  given  by  a jUleicommusum,  even 
lucrosa  sit  neque  ullum  dtunnum  though  to  do  so  would  be  to  their 
halieat.  gain,  and  eonid  involve  them  in  no 

risk. 

D.  xxvi.  8.  9.  11. 

The  hrreditas  was  the  legal  succe.ssion  to  the  property  of  the 
deceased,  the  tonorum  possess  to  here  s|)oken  of  was  an  intcre.st  in 
the  pro[)erty  of  a dttctwiefl  person,  accorded  by  the  prmtor  (Bk. 
iii.  Tit.  9),  ami  the  hcreditas  ex  Jideicommisso  was  a succession 
received  through  the  intervention  of  a trustee  appointed  by  the 
testator.  (See  Introd.  sec.  76.) 


2.  Tutor  Butem  statim  in  ipso 
negotio  prmsens  debet  auctor  fieri, 
si  hoc  pupillo  prodesso  existiniav- 
erit.  Post  tenipus  vero  aut  per 


2.  A tutor  who  wishes  to  anthorisc 
any  act,  which  he  osteeins  a*lvau- 
tageous  to  his  pupil,  should  do  so  at 
once  while  the  business  is  going  on. 
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epistnlam  interposltaauctoritas  nihil  and  in  person,  for  his  anthnrisation  is 
agit.  of  no  effect  if  given  afterwards  or  by 

letter. 

D.  xxvi.  8.  9.  6. 

3.  Si  inter  tutoreni  pnpillumve  3.  ^Vhen  a suit  is  to  bo  cmnmoneod 
judicium  agendum  sit,  quia  ipse  between  a tutor  and  his  pupil,  as  the 
ttitor  in  rein  suani  auctor  esse  non  tutor  cannot  give  authority  w’ith  regard 
potest,  non  prn'torius  tutor,  ut  olim,  to  his  own  cause,  a curator,  and  not, 
constituitiir,  snd  curator  in  locum  as  formerly,  a priotorian  tutor,  is  ap- 
ejus  datur,  quo  interveniente  judi-  pointed,  with  whose  intervention  the 
ciutn  pemgitur  et  eo  peracto  cura-  suit  is  carried  on,  and  who  ceases  to 
tor  esse  desinit.  be  curator  when  the  suit  is  deter- 

mined. 

Gai.  i.  184. 

Althonoh  the  person  who  assisted  the  pupil  in  an  aetion  in 
which  the  tutor  was  concemed  did  exactly  what  the  tutor  did  for 
the  i)U|)il  in  any  other  action,  and  thus,  as  having  to  authorise  the 
proceedings,  might  be  spoken  of  as  a tutor  (Ul.i’.  Rei),  11.  24), 
yet,  as  he  was  given  for  a particular  purpose,  whicli  tutors  were 
not  (see  Tit.  14.  4),  it  was  very  natural  that  he  should,  in  pre- 
ference, receive  the  name  of  curator. 

Subsequently  the  72nd  Novel  (cap.  2)  provided  that,  if  the 
pupil  became  at  any  time  the  debtor  of  the  tutor,  another  tutor 
should  be  added  to  protect  the  pupil. 


Tit.  XXII.  QUIBUS  MODIS  TUTELA  FINITUR 


Pupilli  pupillicque  cum  pubcrcs 
esse  ca-perint,  tutcla  liberantur. 
Pubertatem  autem  vetercs  quidem 
non  solum  ex  annis,  sed  etiam  ex 
habitu  corporis  in  masculis  sestimari 
volebant.  Nostra  autem  majestas 
dignum  esse  castitatc  temporum 
nostrorum  bene  putavit,  quod  in 
feminis  et  antiquis  impudicum  esse 
visum  est,  id  est  inspectiemem  habi- 
tudinis  corporis,  hoc  etiam  in  mas- 
culos  extenilore.  Et  idco  sancta  con- 
stitutiono  promulgata,  pubertatem 
in  masculis  post  quartum  dccimum 
annum  coniplctum  illico  initium 
accipere  disposuimus,  antiquitatis 
nonnam  in  fomininis  personis  bone 
positam  auo  ordine  relinqueutes,  ut 
post  duodccimum  annum  completum 
viripotentcB  esse  credantur. 


Pupils,  both  male  and  female,  are 
freed  from  tutelage  when  they  attain 
the  age  of  puberty.  The  ancients 
judged  of  puberty  in  male.s,  not  only 
by  their  years,  but  also  by  the  de- 
velopment of  their  bodies.  But  we, 
from  a wish  to  conform  to  the  purity 
of  the  present  times,  have  thought  it 
proper,  that  what  seemed,  even  to 
the  ancients,  to  be  indecent  towards 
feinidcs,  namely,  the  inspection  of  the 
body,  should  be  thought  no  less  so 
towards  males  ; and,  therefore,  by  our 
sacred  constitution  we  have  enacted, 
that  puberty  in  malc.s  should  be  con- 
sidered to  commence  immediately  on 
the  completion  of  their  fouiteenth 
year ; while,  as  to  females,  we  have 
preserved  the  w ise  rule  adopted  by  the 
ancients,  by  which  they  are  esteemed 
fit  for  marriage  on  the  completion  of 
their  twelfth  year. 


Gai.  i.  196  ; C.  v.  60.  3. 


We  learn  from  Gains  and  Ulpian  (Rcq.  11.  28)  that  the  Pro- 
culians  were  in  favour  of  a particular  age  being  fixed  as  that  of 
puberty  ; the  Sabinians  wished  to  let  it  be  decided  by  nature. 
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Jiwtiniiin  here  decide.s  in  favour  of  the  former.  All  afrrccd,  how- 
ever, that  the  age  could  iu  no  case  be  taken  as  later  than  eighteen 
yours. 

1.  Item  finitnr  tutela,  gi  adrogati  1.  Tutelage  is  also  determined,  if 

sint  adhuc  impuberes  vel  deportati : the  pupU,  before  attaining  the  age  of 
item  si  in  servitutem  pupillus  redi-  puberty,  is  either  arrogated,  or  suffers 
gatur,  ut  ingratus  a patrono,  vel  ab  deportation,  or  is  reduced  to  slavery 
hostibus  fuerit  captus.  as  guilty  of  ingratitude  on  the  demand 

of  his  patron,  or  if  be  becomes  a cap- 
tive. 

D.  xxvi.  1.  14. 

The  pubertati  proximus  was  considered  liable  to  criminal 
punishment  (Bk.  iv.  Tit.  1.  18  ; C.  ix.  47.  7),  and  he  might  be 
made  a slave  for  ingratitude  towards  his  patron.  If  he  returned 
from  captivity,  the  tutelage  would  recommence.  (See  Tit.  20.  2.) 

2.  Sed  et  si  usque  ad  curtain  oon-  2.  Again,  if  a person  is  appointed 

dicionem  datus  sit  testamento,  leque  by  testauioiit  to  bu  tutor  until  a oon- 
evenit,  ut  desinat  esse  tutor  exis-  dition  is  accomplishuil,  he  ceases  to  be 
tente  condioione.  tutor  on  the  accomphslunent  of  the 

condition. 

D.  xxvi.  1.  14.  6. 

3.  Simili  modo  finitur  tutela  3.  Tutelage  ends  also  by  the  death 
morte  vel  tutorum  vel  pupilloruni.  of  the  tutor,  or  of  the  pupu. 

1).  xxviL  3.  4. 

4.  Sed  et  capitis  deniinutione  4.  When,  again,  a tutor,  hy  a capitis 

tutoris,  per  quam  libertos  vel  civitos  ileviinutw,  loses  his  liberty  or  his 
ejiiB  ainittitur,  omnis  tutela  perit.  citizenship,  his  tutelage  is  wholly 
Minima  autem  capitis  deniinutione  at  an  end.  but  if  he  undergoes 
tutoris,  veluti  si  sc  in  adoptionem  only  the  least  capitis  deminutio,  as 
dederit,  legitiina  tantum  tutela  when  a tutor  gives  himself  in  adoption, 
perit,  ceter®  non  pereunt.  Sed  then  only  legal  tutelage  is  ended,  and 
iinpilli  et  |iupill®  capitis  deminutio,  not  the  other  kinds ; but  any  capitis 
iieet  minima  sit,  omnes  tutelas  deminutio  of  the  JHipil,  even  the  least, 
tollit.  always  puts  an  end  to  the  tutelage. 

D.  iv.  6.  7 ; D.  xxvi.  4.  2. 

The  tutela  lec/itima  belonged  to  the  nearast  of  the  agnati  in 
right  of  his  position  in  the  family  ; but  a tutor  appointed  by 
testament  or  by  any  special  means  had  a charge  committed  to 
him  personally,  and  his  change  of  family  could  not  alter  this. 

The  minima  deminutio  capitis  surtered  by  the  pupil  would 
make  him  under  the  power  of  the  arrogator ; and  as  lie  would  be 
no  longer  sui  juris,  he  could  no  longer  have  a tutor. 

0.  rr®terea  qui  ad  cortum  tern-  5.  A tutor,  again,  who  is  appointed 
pus  testamento  dantur  tutores,  finito  by  testament  to  hold  ulHce  during  a 
eo,  deponunt  tutelam.  certain  time,  lays  down  his  office  when 

the  time  is  expired. 

D.  xxvi.  1.  14.  3. 

6.  Desinunt  autem  esse  tutores,  0.  They  also  cease  to  be  tutors 
qui  vel  romoventur  a tutela  ob  id,  who  are  removed  from  their  offioo  on 
quod  suspecti  visi  sunt,  vel  ex  justa  siispicion,  or  who  excuse  thimiaelves 
causa  sese  excusant  et  onus  ad-  on  good  grounds  from  the  burden  of 
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niinistrandce  tutelae  deponunt  sectin*  the  tutelage,  and  rid  themselves  of  it 
dum  ea,  quae  inferius  proponemus.  according  to  the  rules  we  shall  give 

hereafter. 

D.  xxvi.  1.  14.  4. 

At  the  end  of  the  tutelage  the  pupil  could  bring  an  action  to 
make  the  tutor  account  {actio  tutelce  directa) ; the  tutor  could 
brin^  one  to  procure  indemnification  for  all  losses  he  had  su.stained 
{acho  tutelce  contraria).  (Bk.  iii.  Tit.  27.  2.)  In  each  case  the 
action  could  be  brought  by  and  against  their  respective  heirs.  In 
the  same  way  there  was  an  action  for  similar  purposes  against 
and  in  behalf  of  a curator  {actio  utilis,  curationis  causa  directa 
vel  contraria),  which  could  be  brought  only  when  the  curatorship 
ceased. 


Tit.  XXIII.  DE  CURATORIBUS. 

Masculi  puberes  et  femina;  viri-  Males  arrived  at  the  age  of  puberty, 
potentes  usque  a<l  vicesimum  quin-  and  females  of  a marriageable  age, 
turn  annum  coinpletuin  curatores  receive  curators,  until  they  have  oora- 
accipiunt ; qui  licet  puberes  sint  pleted  their  twenty-fifth  year;  for, 
adhuc  tainen  hujus  eetatis  sunt,  ut  although  they  have  attained  the  age  of 
negotia  sua  tueri  non  possint.  puberty,  they  are  still  of  an  age  wliich 

makes  them  unfit  to  protect  their  own 
interests.  ' 

Gai.  i.  197. 

The  law  of  the  Twelve  Tables  provided  for  the  appointment 
of  curators  in  the  ca.se  of  madmen  and  prodigals,  but  did  not 
make  any  provision  for  the  protection  of  young  persons  who  had 
attained  the  age  of  puberty.  The  first  enactment  on  the  subject, 
of  which  we  have  any  knowledge,  is  the  lex  PUv.toria,  or,  as  it  is 
often  written,  Lf.etoria,  pas.sed  before  the  time  of  Plautus  {Pseud, 
act  i.  sc.  3:  Lex  me  perdit  quinavicenaHa ! metuunt  credere 
omnes),  which,  fixing  the  time  of  the  pcrfecta  cetas  at  twenty- 
five  years,  provided  that  any  one  overreaching  a person  under 
that  age  should  be  liable  to  a criminal  prosecution  and  to  infamy 
(Cic.  de  Nat.  Deor.  3.  30 ; de  Off.  3.  15) ; and,  po.ssibly,  it  per- 
mitted the  appointment  of  curators  in  ca.ses  where  a good  reason 
for  the  appointment  was  given.  The  lex  Plwtoria  (b.c.  183), 
however,  applied  only  to  cases  of  fraud.  The  prmtor  subsequently 
provided  a remedy,  which  was  a great  protection  to  persons  under 
twenty-five  years  who  came  before  him,  by  directing,  in  all  cases 
where  they  had  been  prejudiced,  a restitutio  in  integimm ; that 
is,  that  the  applicant  should  be  placed  exactly  in  the  position  in 
which  he  would  have  been  had  not  the  dealings  to  his  prejudice 
taken  place.  The  minor  had  not  to  prove  fraud.  Finally, 
Marcus  Aurelius  ordered  that  curators  should  be  given  in  all 
cases,  without  inquiry,  on  the  application  of  the  pubes.  This 
seems  the  most  probable  and  consistent  account  of  the  matter, 
which  has  been  the  subject  of  much  dispute  among  commentators. 
The  chief  authority  is  Julius  Capitolinus,  in  Vita  M.  Aurel. 
Anton,  cap.  10,  who  says : De  curatoribus  vero,  quum  ante  non 
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II  isi  fx  lef/e  Ltrioria  vel  propter  lasciviam  vel  propter  demeiiHom 
(litre ntur,  itaetiituit  f M.  Antimimtu],  ut  omnes  adulti  curalorem 
acciperent  non  redditis  cansis. 

1.  Pnntur  auteiii  curatores  ab  1.  Curators  are  appointed  by  the 

iisdoni  iiiaRistratibus,  a quibug  et  same  magistrates  who  appoint  tutors, 
tutores.  Sed  curator  tcstamento  A curator  cannot  be  appointed  by  tes- 
non  datur,  sed  datus  confinnatur  taiiient,  but'  if  appointed  he  may  bo 
decreto  pra-toris  vel  prn-sidis,  confirmed  in  his  office  by  a decree  of 

the  pra'tor  or  the  pruaes. 

Gai.  i.  198  ; D.  xxvi.  3.  I.  3. 

The  mii<jistratc.s  who  appointed  the  curators  were,  therefore, 
at  Koiik!,  tlie  pnefee.tus  nrbis  or  tlie  prador  ; in  the  province.s, 
the  pnvses  or  municipal  niafristrate.  (See  Tit.  20.  4.)  A curator 
could  not  be  appointed  by  te.stamcnt,  because  it  was  not  certain 
tliat  the  adolescent  would  recpiire  one.  If  he  did  require  one,  it 
was  natural  that  the  person  named  in  the  testament  of  the  father 
sliould  be  selected  by  the  magistrate  as  the  mast  proper  jsirson. 

2.  Item  inviti  a<IuIeBcentcs  eura-  2.  No  adolescent  is  obliged  to  re- 

lores non  accipiunt  pneterquam  in  ceive  a curator  against  his  will,  unless 
litem  : curator  enim  et  ad  certam  in  case  of  a law-suit,  for  a curator  may 
causam  dari  iratest.  bo  appointed  for  a particular  special 

purpose. 

D.  xxvi.  6.  2.  5. 


A person  who  had  attained  the  age  of  puberty  was  not  obliged 
to  have  a curator ; but,  practically,  he  was  almost  sure,  if  he  had 
much  projx'rty,  to  apply  for  one,  as  it  was  part  of  his  tutor’s  duty 
to  urge  him  to  do  so  (Ib  xxvi.  7.  5.  5),  and  he  could  not,  at  the  age 
of  fourteen,  bo  tit  to  manage  his  own  aliairs.  There  were  two 
other  cases,  besides  that  mentioned  in  the  text,  in  which  a curator 
was  given  against  the  will  of  the  adolescent  for  whom  he  was 
ap|K)inted.  When  a debtor  wished  to  pay  a debt  owed  to  the 
adole.scent  (I),  iv.  4.  7.  2),  or  the  tutor  to  settle  his  accounts  with 
him  (C.  V.  31.  7),  a curator  was  appointed  to  watch  the  inU‘.re.sts 
of  the  adolascent,  and  thus  to  make  the  payment  and  settlement 
indisputably  valid  ; for  if  the  adolescent  was  left  to  himself,  and 
suffered  any  damage,  the  prastor  would  oriler  a restitutio  in 
integrum.  The  curator,  once  appointed,  held  his  office  until  the 
adolescent  attained  the  age  of  twenty-five,  and  the  miTior  could 
not  alienate,  and  perhaps  could  not  contract,  without  the  .sanction 
of  his  curator ; but  if  an  adolescent  who  had  a curator  was  thought 
capable  of  managing  his  affairs,  he  might,  by  the  special  gi-antof 
the  emperor,  have  a dispensation  [venia  atalis)  from  waiting  for 
the  full  age  ; but  it  was  requisite,  to  obtain  this,  that  a man  .should 
be  twenty,  and  a woman  eighteen  years  of  age.  (D.  iv.  4 3. ; 
C.  ii.  45.) 


3.  Furiosi  quoque  et  prodigi,  licet 
majorcs  viginti  quinque  annis  sint, 
tamen  in  curatione  sunt  ndgnatoriim 
ex  lege  duodeciiu  tiibularum.  Sed 
Solent  ffonue  prefeotus  urbis  vel 


3.  Madmen  and  prodigals,  although 
past  the  age  of  twenty-five,  are  yet 
placed  under  the  curatorship  of  their 
aijnati  by  the  law  of  the  TwelveTables. 
Hut,  ordinarily,  curators  are  appointed 
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prwtor  et  in  provinciis  prjnsiiles  ex  for  them  at  Rome  by  the  pnefcct  of 
incjiiisitioiie  eis  dare  curiitoros.  tlie  city  or  tlie  pnetor,  in  the  pro- 

vinces by  the  jrritsideK,  after  inquiry 
into  the  circumstances  lia.s  been  made. 

D.  xxvii.  10.  1. 

The  words  of  the  law  of  the  Twelve  Tables  with  regard  to 
the  fu.rioHtis  were  : Si  furiosus  est,aijnatorum  gnntiliumqucin  eo 
pecwniaquecjiis  jwtcstafieato.  (Cic.  de Invent.  ii.50.)  Tho prodigtat 
Wits  h'r.st  interdicted  by  the  magistrate ; and  this,  Ulpian  says,  was 
recognised  by  ciistoiu  even  before  the  date  of  the  Twelve  Tables : 
Lege  XU.  Tabulartem prodigo  inlerdicitur  bonoritm  suonim  ad- 
ministratio  ; quodmoidbufi  ab  initio  interdictum  est.  (D.  xxvii. 
10.  1.  pr.)  He  was  then  placed  under  the  curatorship  of  the 
agnate.  lienee  Horace  says : — 

Interdicto  luiic  omne  adimat  jus 
Pnetor,  ct  a<l  aanos  abeat  tutela  propinquos. 

Sat.  ii.  3.  218. 

While,  however,  the  prodigies  was  intcrdicto<I,  the  funoaus  was 
not,  and  what  l>e  did  was  valid  if  he  was  not  mad  at  the  particular 
time  when  he  did  it.  'I'he  form  of  the  interdiction  of  iho  prodigus 
is  given  by  Paul : Quando  tibi  bona  paterna  avitaqne  ncquitia 
tua  disperdis,  liberosque  tuoa  ad  egestatem  perducis,  ob  earn  rem 
tibi  (ere  commercioque  interdico.  {Sent.  iii.  4.  a.  7.)  The  agnates 
were,  however,  the  curatores  legitimi  of  the  prodigus,  UTuler  the 
law  of  the  Twelve  Tables,  only  when  the  goods  he  was  wiisting 
had  come  to  him  as  the  successor  ab  intestato  of  an  ascendant. 
(Ui.r.  Reg.  xii.  3.)  But  tho  praitor  extended  the  interdiction  of 
prodigi  to  all  cases  where  there  was  a prodigal  waste  of  goods, 
just  as  he  e.xtended  the  curatorsliip  of  furiosi  to  other  forms  of 
madneas  or  incapacity  (see  next  paragraph ) ; and  the  magistrate 
appointed  the  curator  in  all  cases  which  came  under  either  head 
of  this  o.xtcnsion  of  the  law  by  the  pnetor.  The  text  fuj-ther 
tells  us  that,  although  the  legal  cinatorship  of  tho  agnate  was 
■still  recogni.sed  in  the  cases  of  furiosi  and  prodigi  wasting  goods 
under  an  intestate  succession  to  an  ascendant,  yet  in  practice  the 
magistrate  generally  appointed ; and  even  before  tbis  practice  grew 
up,  the  magistrate,  if  he  thought  an  agnate  having  the  legal  right 
to  be  curator  unfit,  would  give  the  practical  administration  of  the 
property  to  some  one  else.  (D.  xxvii,  10.  13.) 

4.  Seel  et  mente  caplis  et  sur-  4.  Persons  who  axe  of  unsound 
dis  et  mutis  et  qui  morbo  perpetuo  mind,  or  wfio  are  deaf,  dumb,  or  sub- 
laborant,  quia  rebus  suis  superesue  ject  to  any  incurable  malady,  since 
non  poBsunt,  curatores  dandi  sunt.  they  are  unable  to  manage  their  own 

affairs,  must  be  placed  under  curators. 

D.  xxvii.  10.  2.  , 

The  word  furiosi,  that  is,  the  mad  as  opposed  to  the  imbecile, 
in  the  law  of  the  Twelve  Tables,  was  taken  strictly,  and  there  was 
no  legal  curator  for  any  one  suffering  under  any  other  form  of 
mental  malady. 

The  reasoxi  why  the  blind  are  not  included  is  given  by  Paul : 
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C(KCO  curator  dari  non  poteiit,  quia  ipse  sihi  procvratorcm 
instituerc  potest.  Sent.  iv.  12.  9.) 

5.  Interduin  antom  ot  pupilli  5.  Sometimes  even  pupils  receive 
curatores  accipiunt,  ut  puta  si  le-  curators ; as,  for  instance,  when  the 
gitimug  tutor  non  sit  idoneus,  legal  tutor  is  unfit  for  the  office  ; for  a 
quia  habenti  tutorem  tutor  dari  non  person  who  already  has  a tutor  cannot 
potest.  Item  si  testamento  datus  have  another  given  him  ; again,  if  a 
tutor  vel  a prsetore  vel  a prsesidc  tutor  appointed  by  testament,  or  by 
idoneus  non  sit  ad  adminislrationein  the  praetor  or  prmsie.s,  is  unfit  to  admin - 
nec  tamen  fraudulentor  negotiu  ad-  ister  the  afl'airs  of  his  pupil,  although 
ministrat,  solet  ci  curator  adjungi.  there  is  nothing  fraudulent  in  the  way 
Item  in  locum  tutorura,  qui  non  in  he  administers  them,  it  is  usual  to 
perpetuum,  sed  ad  tempus  a tutela  appoint  a curator  to  act  conjointly 
exousantur,  solent  curatores  dari.  with  him.  It  is  also  usual  to  assign 

curators  in  the  place  of  tutors  excused 
for  a time  only,  and  not  permanently. 

D.  xxvi.  1.  13 ; D.  xxvi.  2.  27  ; D.  xxvi.  5.  16  and  16.  / 

6.  Quodsi  tutor  adversa  vale-  6.  If  a tutor  is  prevented  by  ill- 

tudine  vel  alia  necessitate  impe-  ness  or  otherwise  from  aiiministering 
ditur,  quo  minus  negotia  pupilli  the  alTairs  of  his  pupil,  and  his  pupil 
adiuinistrare  possit,  et  jaipillus  is  absent,  or  im  infant,  then  the  prietor 
vel  abait  vel  infans  sit,  quern  velit,  or  prwsea  ot  the  province  will,  at  the 
actorem  periculo  ipsius  praitor  vel  tutor’s  risk,  appoint  by  decree  some 
qui  provinciee  prtterit,  deoreto  con-  one  to  be  the  agent  of  the  pupil  on  the 
stituet.  nomination  of  the  tutor. 

D.  xxvi.  7.  24. 

This  ‘ actor  ’ is  to  be  distingtiished  from  a curator.  He  is  merely 
a person  who  acts  under  the  tutor,  and  for  whom  the  tutor  is 
re.spotisible.  If  the  pupil  was  pre.sent,  and  past  the  age  of  infancy, 
he,  with  the  authorisation  of  the  tutor,  could  appoint  the  agent, 
and  there  would  be  no  necessity  for  the  conlirraation  of  a magis- 
trate ; hence  the  word.s  et  pupillus  vel  ahsit  vel  infans  ait. 

The  uncertain  duration  of  mental  incapacity  made  the  person 
entrusted  with  the  care  of  one  siiflering  under  it  he  termed  a 
curator,  not  a tutor  ; otherwise  the  sutlerer  might  ho  as  incapable 
of  going  through  legal  forms  as  an  infant.  An  adolescent  and  a 
prodigus  could  go  through  all  the  forms  of  law,  and  therefore 
there  was  no  necessity,  in  their  case,  for  the  curator  having  an 
auctoritas.  If  they  went  through  the  prescribed  forms,  they 
were  legally  bound,  whether  the  curator  con.sented  or  not;  hut 
unleas  the  curator  consented,  the  pnetor  would  always  interpose 
and  relieve  them  from  any  con.so(juences  that  might  be  prejudi- 
cial ; and  so  they  were  not  really  Ixnind,  unle.ss  with  the  curator's 
consent. 

Tit.  XXIV.  DE  SATISDATIONE  TUTORUM  VEL 
CURATORUM. 

No  tamen  pnpiUorum  piipillar-  To  prevent  the  property  of  piipils 
nmve  et  eorum,  qui  quievo  in  cura-  and  persons  placed  under  curators 
tione  sunt,  negotia  a tutoribus  cura-  being  wasted  or  destroyed  by  tiitors 
toribuHve  consumanlur  vel  dominu-  or  curators,  the  pr»‘tor  sees  that  tu- 
antur,  curat  pr*tor,  ut  et  tutores  tors  and  ctirators  give  security  against 
et  curatores  co  nomine  satisdeut.  such  conduct.  Itut  this  is  nut  always 
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Sed  hoc  non  est  perpetuiuu  : mun  nocesBary ; a testamentary  tutor  is 
tutores  testamento  dati  satisdore  not  compelled  to  give  security,  as  his 
non  coguntur,' quia  fides  eoruiii  et  fidelity  and  diligence  have  been  re- 
diligentia  ab  ipso  testators  probata  cognised  by  the  testator.  And  tutors 
est ; item  ex  inquisitione  tutores  and  cxirators  appointed  upon  inquiry 
vel  curatores  dati  satisdationo  non  are  not  obliged  to  give  security,  be- 
onerantur,  quia  idonei  electi  sunt.  cause  they  have  been  chosen  os  being 

proper  persons. 

Gai.  i.  190,  200. 

A piitroii  and  a father,  when  tutors,  were  ordinarily,  though 
not  as  a matter  of  right,  exempt  from  the  necessity  of  giving 
caution.  (1).  xxvi.  4.  5.  1.)  This  nece.ssity,  therefore,  only  fell 
on  tutores  or  curatores  legitimi,  and  those  appointed  by  inferior 
magistrates ; those  appointed  by  higher  magistrates  being  only 
appointed  after  inquiry,  which  rendered  the  giving  security  need- 
less. (See  Tit.  20.  4.)  The  persons  who  became  sureties  (for 
the  security  demanded  was  always  the  guarantee  of  third  persons) 
went  through  the  form  of  fuiejassio.  (See  Bk.  iii.  Tit.  20.)  The 

Eupil  or  the  person  requiring  a curator  asked  the  surety  whether 
e guaranteed  the  safety  of  the  property.  Fide  juhesne  rem 
sdlvam  fore  ? And  he  answered,  Fide  jubeo.  If  the  pupil  or 
minor  could  not  go  through  the  ceremony,  his  slave,  or,  if  he 
.had  no  slave,  or  his  means  did  not  suflice  to  buy  one,  a public 
slave,  went  through  the  form  for  him  ; and,  when  the  rule  that 
one  free  person  could  not  represent  another  was  relaxed,  a free 
person  might  go  through  the  form  for  him.  (D.  xlvi.  6.  2.) 

Besides  the  guarantee  taken  for  the  lidelity  of  the  tutor  and 
curator,  and  the  general  liability  of  the  whole  of  the  tutor’s  or 
curator’s  property  to  make  good  any  losses  incurred  through  their 
neglect,  a constitution  of  Constantine  having  subjected  their 
property  to  a tacit  hypothec  in  favour  of  the  pupil  or  minor  (C. 
V.  37.  20),  those  entrusted  to  their  care  had  a further  protection 
in  the  necessity  under  which  the  tutor  and  curator  were  to  make 
an  inventory  of  all  the  property  of  the  pupil  or  the  person  requir- 
ing a curator  (1).  xxvi.  7.  3.  2),  and  after  the  publication  of  the 
78th  Novel,  by  the  tutor  or  curator  being  obliged  to  pledge  himself 
by  oath  that  he  would  act  as  a ‘ bonus  paterfamilias  ’ would  act. 
(Nov.  78,  cap.  7.) 


1.  Sed  et  si  ex  testamento  vel  in- 
quisitionc  duo  pluresve  dati  fuerint, 
potest  unns  offerre  satis  de  iiuleni- 
uitate  pupilli  vel  adulescentis  et 
contutori  vel  concuratori  pneferri, 
ut  solus  administret,  vel  ut  contutor 
satis  offerens  pneponatur  ei  et  ipse 
solus  administret.  I tuque  per  se 

non  potest  petere  satis  a contutore 
vel  concuratore  suo,  sed  olTerre 
debet,  ut  electionem  det  contutori 
suo,  utrum  velit  satis  accipere  an 
satis  dare.  Quodsi  uemo  eoruni 
satis  offerat,  si  quidem  adscriptum 
fuerit  a testatore,  quis  gerat,  ille 


1.  If  two  or  more  are  appointed  by 
testament,  or  by  a magistrate,  after 
inquiry  as  tutors  or  curators,  any  of 
them,  by  ottering  security  for  the  in- 
demnification of  the  pupil  or  adoles- 
cent, may  be  preferred  to  his  co-tutor 
or  co-curator,  so  that  he  may  either 
alone  julmiuister  the  property,  or  may 
oblige  his  co-tutor  or  co-curator  to 
give  security,  if  he  wishes  to  obtain 
the  preference  and  become  the  sole 
administrator.  Thus  he  cannot  di- 
rectly demand  security  from  his  co- 
tutor  or  co-curator  ; he  must  offer  it 
himself,  and  so  give  his  co-tutor  or 
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gercre  debet : quodsi  non  fucrit  co-ourator  the  choice  to  receive  or  to 
adscriptuiu,  quein  major  pars  elo-  give  security.  If  no  tutor  ofTers  se- 
gerit,  ipso  gerere  dobet,  ut  edioto  curity,  then  tlie  one,  if’ any,  appointed 
pr«?U)ris  cavetur.  Sin  autcra  ipsi  by  the  testator  to  manage  the  property 
tutores  dissenserint  circa  eligenduni  shall  manage  it ; but  if  no  tutor  is  so 
euiii  vel  eos,  qui  gerere  debeut,  appointed,  then  the  administration 
pra'tor  partes  suas  interponcre  do-  will  fall  to  him  whom  a majority  of 
bet.  Idem  et  in  pluribus  ex  inqui-  the  tutors  shall  choose,  os  is  provided 
sitionc  diitis  probandum  est,  id  est  by  the  proitorian  edict.  If  the  tutors 
ut  major  pars  eligere  possit,  per  disagree  in  their  choice,  the  pr^tor 
quern  administratio  fieret.  must  interpose.  And  in  the  same  way, 

when  several  are  appointed  after  in- 
quiry by  a magistrate,  the  majority  of 
Aose  appointed  is  to  determine  which 
of  them  shall  administer. 

D.  xxvi.  2.  17.  19.  Ij  D.  xxvL  7.  3.  1.  7,  8,  9. 

As  it  wa.s  generally  most  convenient  that  one  tutor  alone 
should  act,  although  all  continued  responsible  (D.  xxvi.  7.  3.  2.  G), 
it  was  nece-ssary  that  the  tutor  who  did  act,  tutor  oruirarivji 
(ojiposed  to  tutores  honorarii,  those  who  did  not  act),  should  give 
security  to  the  co-tutors.  If  he  did  not,  he  could  Ihj  compelled, 
by  the  means  described  in  the  text,  either  to  do  so  or  to  allow 
some  other  co-tutor  to  take  his  place.  Sometimes  the  tutelage 
was  apportioned  by  the  magistrate  among  the  different  tutors, 
and  «!ach  had  a separate  duty  to  perform,  for  which  he  alone  was 
responsible.  (D.  xxvi.  7.  3.  9.) 

2.  Sciendum  autem  est.  non  so-  2.  It  should  be  observed  that  it  is 

lum  tutores  vel  curatores  pupillis  not  only  tutors  and  curators  who  are 
et  atlultis  ceterisque  joersonis  ex  rcaponsiblo  for  their  otlministration  to 
administratione  teneri,  sed  etiam  pupils,  minors,  and  the  other  (tersons 
in  eos,  qui  satisdationcm  acci-  w'e  have  mentioned,  but,  as  a last 
piunt,  subsidiariam  actionem  esse,  safeguard,  a subsidiary  action  may  lie 
quao  ultimum  eis  praisidium  possit  brought  against  the  magistrate  who 
alTerrc.  Subsidiaria  autem  actio  has  accepted  the  security  as  sulhoient. 
datur  in  eos,  qui  vel  ouinino  a The  subsidiary  action  may  be  brought 
tutoribuB  vel  curatoribus  satisdari  against  a magistrate  who  has  wlxdly 
noncuraverint,  aut  non  idonce  passi  omitted  to  take  security,  or  has  taken 
ossent  cavori.  yu®  quidem  tain  ex  insutrioient  security  ; and  the  liability 
pnidcntium  responsis  qiuuu  ex  con-  to  this  action,  according  to  the  re- 
slitutioiiibus  impcriolibus  et  in  here-  spouses  of  the  jurisprudents,  os  well 
dcs  eurum  eitenditur.  as  the  imperial  constitutions,  extends 

also  to  the  heirs  of  the  magistrate. 

D.  xxvii.  8.  1.  11.  12.  4.  6. 

The  heirs  of  the  magistrate  were  only  liable  whore  the  negli- 
gence of  the  magi.strate  had  been  very  great.  (D.  xxvii.  8.  6.) 

Adultus,  in  its  strict  legal  sense,  meant  one  who  has  rtsached 
the  age  of  puberty  but  not  the  perfecta  iztas. 

3.  Quibus  constitutiouibus  ot  3.  The  same  constitutions  also  ex- 

ilhid  expriniitur,  ut,  nisi  caveant  pregsly  enact,  that  tutors  and  curators 
tutores  vel  curatores,  pignoribus  who  do  not  give  security,  may  be 
captis  coerceanttu".  compelled  to  do  so  by  seizure  of  their 

goods  as  pledges. 

C.  V.  35.  2. 

'I’he  magistrate  would  order  a ptrtion  of  their  prop(*rty  to  he 
sei/.eil,and  retaineil  until  they  gave  security.  (TiiEoi’iui..  7’ar(»y)/ir.) 


Digitized  by  Google 


LIB.  I.  TIT.  XXV. 


79 


4.  No<)ue  aiitem  j)ra>feclu8  urbi»  4.  Neither  the  pra-fect  of  the  city, 
neqiie  praetor  necpia  praiaea  pro-  nor  the  pra'tor,  nor  the  jmesen  of  a 
vincia;  neque  quia  aliua,  cui  tutores  province,  nor  any  one  elae  to  whom 
liiuidi  jua  eat,  hac  actione  tenoiii-  the  appointment  of  tutora  helonga, 
tur ; aed  hi  tantumintwlo,  qui  satis-  will  bo  liable  to  this  action,  but  only 
dationem  exigere  solent.  those  whose  ordinary  duty  it  is  to 

exivct  security, 

D.  xxvii.  8.  I.  I. 

The  words  of  the  text,  which  are  Iwrrowed  from  Ulpian,  do 
not  (juite  accurately  descrilro  the  law  under  Ju.stiniaii,  its  the 
municipal  mafii.atrate.s,  whoso  business  it  was  to  take  security, 
could  in  some  cases  apjwint  tutors  (Tit.  20.  5),  and  they  were 
always  liable  to  this  action. 

Tit.  XXV.  DE  EXCUSATIONIBUS  TUTORUM  VEL 
CURATURU.M. 

Excuaantur  autem  tutores  vel  Tutors  and  curators  are  excused  on 
curatores  variis  ex  causis:  pleruni-  different  grounds ; most  frequently  on 
qtie  autem  propter  libcros,  sivo  in  account  of  the  mmiber  of  their  ohihlren, 
jiotestate  sint  sivo  emancipati.  Si  whether  in  their  power  or  emanui|>ated. 
enim  tres  libcros  quis  suiwrstitea  For  imy  one  who  at  Itome  has  three 
liointc  habeat  vel  in  Italia  quattuor  children  living,  in  Italy  four,  or  in  the 
vel  in  provinciis  quinque,  a tutela  provinces  five,  may  be  excused  from 
vel  cura  possunt  excusari  exeiuplo  being  tutor  or  curator  as  from  other 
ceteronmi  inunerum : nam  et  tuto-  offices,  for  the  office  of  both  a tutor 
lam  et  curam  placuit  publicum  and  a curator  is  considered  a public 
munus  esse.  Sed  adoptivi  liberi  one.  Adopted  children  will  not  avail 
non  prosunt,  in  odoptionem  auUmi  the  adopter  ; though  given  in  arloption, 
dati  iiatundi  patri  prosunt.  Item  they  are  reckoned  in  favour  of  their 
nepotes  ex  filio  prosunt,  ut  in  locum  natural  father.  Qrandchildrcn  by  u 
patris  succedant : ex  filia  non  pro-  son  may  be  reckoned  in  the  number, 
sunt.  Filii  autem  superstites  tim-  so  as  to  take  the  place  of  their  father, 
turn  ad  tutehe  vel  curie  muneris  but  not  grandchildren  by  a daughter, 
exeusationem  prosunt : defunct!  non  It  is  only  those  children  who  are  living 
prosunt.  Sed  si  in  bello  amissi  that  can  be  reckoned  to  excuse  any  one 
sunt,  qua-situm  est,  an  prosint.  Et  from  being  tutor  or  curator,  and  not 
constat,  cos  solos  prodesse,  qui  in  those  who  are  deiul.  It  has  l»een 
acie  amittuntur : hi  enim,  quia  pro  questioned,  however,  whether  those 
re  publica  ceciderunt,  in  jierpetuum  who  have  perished  in  war  may  not  be 
per  gloriom  vivere  iutelleguutur.  reckoned  ; and  it  has  been  decided, 

that  those  who  din  in  battle  may,  but 
they  only,  for  glory  renders  those 
immortal  who  have  fallen  for  their 
country. 

D.  xxvii.  1.  2.  2,  Ac.;  D.  xxvii.  I.  18. 

It  wa.s  con.sidcivil  a matter  of  public  jiolicy  that  tutoi-s  or 
curators  shouli]  act  wlion  their  as.si.stance  wa.s  iiece.s.sary,aml  there- 
fore those  who  were  apixiiiited  were  ohli<;ed  to  accept  the  office, 
niile.s.s  they  could  establish  any  valid  reason  for  ladiijr  excu.seil. 
This  Title  o;ivos  a number  of  p’ounds  on  which  a jK'rson  apjMiinted 
tutor  or  curator  was  excti.sed  from  lioldino  the  office.  These 
orounds  of  excuse  may  be  cla.s.sed  with  bderable  accuracy  under 
four  heads.  Tutors  and  curaU)rs  were  excused  as — 1.  Having 
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rendered  a service  to  the  public,  or  being  engaged  in  the  discharge 
of  some  public  duty  (pr.  and  paragraplis  1,  2,  3,  14,  15) ; 
2.  Being  in  a position  adverse  to  the  pupil  or  adult  (paragraphs  4, 
9,  11,  12,  19)  ; 3.  Being  incompetent  to  sustain  the  burden  of  the 
office  (paragraphs  C,  7,  8,  13);  4.  Filling  or  having  filled  similar 
offices  (5,  18). 

It  was  the  lex  Papia  Poppcea  (a.D.  9)  that  first  introduced 
exemption  on  the  ground  of  the  number  of  the  children. 

Grandchildren  by  the  daughksr  were  not  reckoned,  as,  other- 
wLse,  they  would  have  been  reckoned  by  two  different  persons, 
their  maternal  grandfathcrand  their  fatherorpaternal  grandfather. 

1.  Item  (liviis  Marcus  in  semes-  1.  The  Emperor  Marcus  declared 
tribus  rescripsit,  eum,  qui  res  lisci  by  rescript  in  his  Semt’iilria,  that  a per- 
odministrat,  atutela  vcl  cura,  quiuu-  son  engaged  in  lidministering  the  pro- 
diu  admiuistrat,  excusari  posse.  perty  of  the  fi»cus  is  excused  from 

being  tutor  or  curator  while  his  ad- 
ministration lasts. 

D.  xxvii.  1.  41. 

Augu.stus  and  Tiberius  held  a council  of  senators  every  .six 
months  for  the  dLscussion  of  atlairs  (Sl’ET.  Au(j.  35);  and  we 
gather  from  the  text  that  the  practice  was  also  adopted  by  Marcus 
Aurelius,  who  published  the  records  of  the  councils  under  the 
name  of  Semestria. 


2.  Persons  absent  on  tlic  service  of 
the  state  are  excused  from  being  tutors 
or  curators ; and  if  those  who  have 
already  been  appoinUsl  either  lus  tutors 
or  curators  shouhl  afterwards  be  ab- 
sent on  the  public  service,  they  art^ 
excused  during  their  absence  on  such 
service,  and  meanwhile  a curator  is 
ap|K)inted  in  their  place.  On  their 
return,  they  must  again  take  upon  them 
the  burden  of  tutelage  ; luid,  aeconiing 
to  I’apinian's  opini<jii,  expressed  in  the 
fifth  book  of  his  answers,  are  not  en- 
titled to  the  privilege  of  a year’s  dis- 
pensation, which  is  only  allowed  them 
when  they  are  called  to  a new  tutelage. 

D.  ixvii.  1.  10.  ]ir.  and  2. 

The  meaning  of  the  text  is  that,  if  they  had  coniinonced  hold- 
ing the  olfice  of  tutor  before  their  absence,  they  were  obliged  to 
rc.sume  it  imineiliately  on  their  return.  If,  when  they  returned, 
a new  tutelage  was  imposed  ou  them,  they  might  delay  for  a 
year  to  enter  on  its  duties. 

8.  Et  qui  potestatem  oliquam  3.  By  a rescript  of  the  Emperor 
habent,  exciisare  se  possunt,  ut  divus  Marctis,  all  persons  invested  with  any 
Afarcus  rescripsit,  sed  c<eptam  tu-  public  authority  may  excuse  them- 
telam  descrore  non  possimt.  selves  ; but  they  cannot  abandon  the 

office  of  tutor,  which  they  have  already 
undertaken. 

D.  xxvii.  1.  1”.  ft. 


2.  Item  iiui  rei  publicm  causa  ab- 
sunt,  a tutela  et  cura  excusantur. 
Sed  et  si  fuerunt  tutores  vel  cura- 
tores,  deindc  rei  publican  causa  abesse 
ceeperunt,  a tutela  et  cura  excusan- 
tur, <juntenu8  rei  publics*  causa  ab- 
sunt,  et  interea  curator  loco  eorum 
datur.  tjui  si  reversi  fuerint,  ro- 
cipiuut  onus  tutehc,  nec  anni 
habent  vficationern,  ut  Papinianus 
res|ionsorum  libro  quinto  scripsit ; 
nam  hoc  spatiuiu  habent  od  novas 
tutelas  vocatL 
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Qui  ]>ol<'.statem  alii/tuivi  hnhenl:  i.e.  all  ina/ji-strates,  includiiif' 
municipal  majiistratt^s.  FvleMas  is  here  probably  contra.ste(l  with 
dignitaa,  which  wa.s  not  a ground  of  excuse.  (D.  xxvii.  6. 15.  2.) 

4.  Item  propter  litem,  quam  cum  4.  No  tutor  or  curator  can  excuse 
pupillo  vel  aclulto  tutor  vcl  curator  himself  by  alleging  a law-suit  with  the 
habet,  excusare  se  nemoix)test:  nisi  pupil  or  minor  ; unless  the  suit  ein- 
forte  de  omnibus  bonis  vel  hereditate  braces  the  whole  of  his  property,  or  is 
cuutrovcrsia  sit.  for  an  inheritance. 

D.  xxvii.  i.  21.  pr. 

Ju.stinian  afterward.s,  in  the  72nd  Novel  (c.  1),  decided  that 
no  creditor  or  debtor  of  the  pupil  or  minor  should  be  allowed  to 
become  tutor  or  curator. 


6.  Item  tria  onera  tutelie  non 
aflectatte  vel  curte  pra>stant  vaca- 
tionem,  qiiiundiu  admiiiistrantur  ; ut 
tamen  plurium  pupillurum  tutela 
vel  cura  eorundem  i>onorum,  veluti 
fratrum,  pro  una  computetur. 


D.  xxvii. 

6.  Sed  et  propter  paupertatem 
excusationcm  tribui  tarn  diri  fratrcs 
quoin  per  se  divus  Marcus  rescripsit, 
si  quis  imparom  se  oneri  injuncto 
possit  douere. 


D. 


6.  Three  tutelages  or  curatorships, 
if  unsolicited,  serve  as  an  excuse  from 
filling  any  other  such  office  while  the 
holder  continues  to  discharge  the 
duties.  But  the  tutelage  of  several 
pupils,  or  the  curatorship  of  property 
belonging  at  once  to  several  persons, 
as  where  the  pupils  or  minors  are 
brothers,  is  reckoned  as  one  only. 

1.  3.  16,  15 

6.  Poverty  also  is  a sufficient  ex- 
cuse, when  it  can  be  proved  to  be  such 
as  to  render  a man  incapable  of  the 
burden  imposed  upon  him,  according 
to  the  rescripts  given  both  by  the  im- 
perial brothers  together,  and  by  the 
Emperor  Marcus  singly, 
rii.  1.  7. 


MarcuH  Aurelius  Antoninus  and  Lucius  Verus  were  the  divi 
fratres. 


7.  Item  propter  advcrsam  vale- 
tudincin,  propter  quam  nec  suis 
qui<lem  negotiis  intcresse  potest, 
excusatio  locum  habet. 

8.  Similiter  eum,  qui  litteras  ne- 
sciret,  excusandum  esse,  divus  Pius 
rescripsit : quamvis  et  imperiti  lit- 
terarum  possunt  ad  administrati- 
onem  negotiorum  sufficere. 


7.  Ill-health,  also,  if  it  prevents  a 
man  from  attending  to  his  own  afiairs, 
aflord.s  a ground  of  excuse. 

8.  So,  too,  n person  who  could  not 
read  was  to  be  excused,  according  to 
the  rescript  of  the  Emjieror  Anto- 
ninus Pius  ; yet  persons  who  cannot 
read  may  have  business  capabilities. 


D.  xxvii.  1.  6.  19. 


The  magi.strate  would  have  to  tlccide  whether  the  property 
was  so  .small,  and  the  position  of  the  pupil  or  minor  so  humble, 
that  this  ignorance  would  be  no  bar. 


9.  Item  si  propter  inimicitiara 
aliquem  testamento  tutorem  pater 
deUerit,  hoc  ipsum  prirstat  ei  excus- 
ationem  : sicut  per  contrarium  non 
excusantur;  qui  se  tutclam  patri 


9.  If  it  is  through  enmity  that  the 
father  appoints  by  testament  any  one 
as  tutor,  this  circumstance  itself  will 
afford  a sufficient  excuse ; just  as,  on 
the  other  hand,  they  who  have  pro- 
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pupillonun  admin iatraturos  pro-  niiseil  tlio  father  of  tlic  pupils  to  fill 
luiaerunt.  the  ofilce  of  tutor,  cannot  be  excused. 

D.  xivii.  I.  6.  17. 

10.  Non  esae  autem  admitten-  10.  That  the  tutor  was  unknown  to 
dam  cxcnaationcm  ejus,  qui  hoc  solo  the  father  of  a pupil  is  not  of  itself  to 
utitur,  quod  ignotus  patri  pupil-  be  admitted  as  a aiifhcient  excuse,  as 
lorum  sit,  divi  fratres  rescripscruut  is  decided  by  a rescript  of  the  impe- 
rial brothers. 

D.  xxvii.  1. 16.  14. 

11.  InimicitiEe,  quas  quis  cum  11.  Enmity  against  the  father  of 

patre  pupillorum  vel  adultorum  the  pupil  or  minor,  if  it  is  of  a deadly 
exercui^  si  capitales  fuerunt  nec  character,  and  no  reconciliation  has 
rcconoiliatio  interrenit,  a tutela  so-  taken  place,  is  usually  considered  as 
lent  excusare.  an  excuse  from  being  tutor. 

D.  xxvii.  1.  6.  17. 

12.  Item  si  quis  status  oontro-  12.  So,  too,  he  whose  statxa  has 

versiam  a pupillorum  patre  passus  been  called  in  question  by  the  father 
est,  cxcusatur  a tutela.  of  the  pupil,  is  excused  from  the  office 

of  tutor. 


That  ia,  if  the  deceased  has  attempted  to  show  that  the  person 
appointed  tutor  was  a slave. 


13.  Item  major  septuaginta  annis 
a tutela  vel  cura  se  potest  excusare. 
Minores  autem  viginti  et  quinque 
annis  olim  quidem  excusabantur : a 
nostra  autem  constitutioneprohibcn- 
tur  ad  tutelam  vel  curom  adspirare, 
adco  ut  nec  cxcusationo  opus  fiat. 
Qua  constitutione  cavetur,  ut  nec 
pupillus  ad  legitimam  tutelam  voce- 
tur  nec  adultus  : cum  erat  incivile, 
eos,  qui  alieno  auxilio  in  rebus  suis 
administrandis  egere  nuscuntur  et 
sub  aliis  reguntur,  aliorum  tutelam 
vel  cursun  subire. 


13.  Persons  above  seventy  years  of 
age  may  be  excused  from  being  tutors 
or  curators.  Persons  under  the  age  of 
twenty-five  were  formerly  excused,  but, 
by  our  constitution,  they  are  now  pro- 
hibited from  aspiring  to  these  offices, 
so  that  excuses  are  become  unneces- 
sary. This  constitution  provides  that 
neither  pupils  nor  minors  shall  be  called 
to  a legal  tutelage.  For  it  is  absurd 
that  persons  who  are  themselves  go- 
verned, and  are  known  to  need  assist- 
ance in  the  administration  of  their  own 
affairs,  should  become  the  tutors  or 
curators  of  others. 


D.  xxvii.  1.  2.  10.  7 ; C.  V.  30.  6. 


14.  Idem  et  in  milite  observan- 
dum  est,  ut  nec  volens  ad  tutelte 
munus  admittatur. 

16.  Item  RomEB  grammatici,  rhe- 
tores  et  medici  et  qui  in  patria  sua 
id  exercent  et  intra  numerum  sunt, 
a tutela  vel  cura  habent  vacationem. 


14.  The  same  rule  holds  good  also 
as  to  military  persons.  They  cannot, 
even  though  they  wish  it,  be  admitted 
to  the  office  of  tutor  or  curator. 

16.  Grammarians,  rhetoricians,  and 
physicians  at  Rome,  and  those  also 
who  exercise  such  professions  in  their 
own  country,  and  are  within  the  num- 
ber authorised,  are  exempted  from 
being  tutors  or  curators. 


D.  xxviL  1.  6.  1. 


It  was  Antoninus  Pius  who  fixed  the  number  which  each  city 
was  to  have.  (D.  xxvii.  1.  6.  2.)  The  largest  provincial  city  was 
not  allowed  to  have  more  than  ten  physicians,  five  grammarians, 
and  five  rhetoricians. 
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Philo.wphei-s  were  also  excepted  (1).  xxvii.  1.  6.  5) ; jiiri.spm- 
deiita  wlu)  were  members  of  the  council  of  the  emperor  (xxvii. 
1.30) ; and  all  clerici  (C.  i.  3.  52). 


16.  Qui  autem  se  Tult  exousare, 
si  plurcs  habeat  excusationes  et  de 
quibusdam  non  probaverit,  aliis  iiti 
intra  tempera  non  probibetur.  Qui 
excusare  so  voluut,  non  appel- 
lant ; sed  intra  dies  quinquoginta 
continuoB,  ex  quo  cojmoverunt,  ex- 
cusare se  debent  (cujuscumque  ge- 
neris sunt,  id  est  qualitercumque 
dati  fuerint  tutores),  si  intra  centesi- 
mum  lapidem  sunt  ab  eo  loco,  ubi 
tutores  dati  sunt ; si  vero  ultra  cen- 
tesimuin  habitant,  dinunieratione 
facta  viginti  millium  diurnorum  et 
amplius  triginta  dierum.  Quod  ta- 
inon,  ut  HcEEvola  dicebat,  sic  debet 
coraputari,  ne  minus  sint  quam  quin- 
quagiuta  dies. 


16.  If  a person  wishes  to  excuse 
himself  and  has  several  excuses,  even 
supposing  some  are  not  admitted,  there 
is  nothing  to  prevent  him  employing 
others,  provided  ho  does  so  williin  the 
prescribed  time.  Those  who  wish  to 
excuse  themselves  are  not  to  appeal, 
but  whatever  kind  of  tutors  they  may 
be,  that  is,  however  they  may  have 
been  appointed,  must  ofTer  their  ex- 
cuses within  the  fifty  days  next  after 
they  have  known  of  their  appointment, 
if  they  are  within  a hundred  miles  of 
the  place  where  they  were  appointed. 
If  they  ore  at  a greater  distance,  they 
are  allowed  a day  for  every  twenty 
miles,  and  thirty  days  besides  ; but  in 
calculating  the  time,  as  Scievola  pointed 
out,  a minimum  of  fifty  days  must  al- 
ways be  allowed. 


D,  xxvii.  1.  21.  13. 


If  he  lived  anywhere  within  four  hundred  mile8^  he  would, 
reckoning  a day  for  each  twenty  miles,  and  thirty  days  besides, 
fall  short  of  fifty  days,  and  therefore  the  rule  was  laid  down  that 
gave  him  a minimum  of  fifty  days.  If  he  did  not  excuse  him- 
.self  within  the  appointed  time,  he  could  not  afterwards  escape 
the  charge. 

Dies  continui  are  opposed  to  dies  utiles,  the  days  on  which 
legal  business  could  be  done ; dies  continui  meaning  the  suc- 
cessive days,  of  whatever  kind. 

The  ordinary  rule  was  that  persons  called  to  a public  office 
had,  in  order  not  to  serve,  to  appeal  to  a higher  magistrate  than 
the  one  appointing  them. 

17.  Datus  autem  tutor  ad  uni-  17.  The  tutor  who  is  appointed  is 
versum  patrimonium  datus  esse  considered  os  appointed  for  the  whole 
creditur.  patrimony. 

D.  xxvii.  1.  21.  2. 


The  tutor  was  appointed  for  the  whole  patrimony  ; but  if  it 
was  situated  in  very  different  parts,  he  might  apply  to  have  other 
tutors  appointed  to  act  in  the  different  localities.  (D.  xxvii. 


1.  21.  2.) 

18.  Qui  tutelam  alicujus  ^essit, 
invitus  curator  ejusdem  fieri  non 
compoUitur,  in  tantum  ut,  licet 
pater,  qui  testamento  tutorem  de- 
derit,  odjecit,  se  eundem  cura- 
torem  dare,  tamcn  invitum  eum 


18.  A person  who  has  discharged 
the  office  of  tutor  is  not  compelled 
against  his  will  to  become  the  curator 
of  the  some  person  ; so  much  so,  that 
although  the  father,  after  appointing  a 
tutor  by  testament,  adds  that  he  also 
o 3 
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ciirain  suscipere  non  cogenduni,  divi  appoints  the  same  person  to  be  cnrator, 
Scvorus  et  Antoninus  rescripserunt.  the  person  so  appointed,  if  unwilling, 

cannot  be  compelled  to  take  the  office 
of  curator ; so  it  has  been  decided  by 
the  rescript  of  the  Emperors  Severus 
and  Antoninus. 

It  i.s  Antoninu.s  Cnracalla  who  ia  here  meant 

19.  lidem  rescripserunt,  maritnm  19.  The  same  emperors  have  de- 

uxori  suie  curatorem  datum  excusare  cided  by  rescript,  that  a husband 
se  posse,  beet  se  immisceat.  appointed  as  curator  to  his  wife  may 

excuse  himself  from  the  office,  sdthough 
he  intermeddles  with  her  affairs. 

D.  xxvii.  I.  1.  6. 

The  huahaml  not  only  might  excuse  himself  from  the  curator- 
ship  of  his  wife,  but  in  the  time  of  Justinian  he  could  not  fill  the 
office  (C.  V.  34.  2)  ; neither  could  the  wife’s  curator  marry  her 
(C.  V.  6). 

It  was  the  general  rule  that  a tutor  or  curator  who  inter- 
meddled with  the  affairs  of  the  pupil  or  adult  renounced  the  right 
of  ott’ering  excuses. 

20.  Si  quis  autem  falsis  allega-  20.  If  any  one  has  succeeded  by  false 

tionihus  excusationemt\itcIfe  meruit,  allegations  in  getting  himself  excused 
non  est  liberatus  onerc  tutels.  from  the  office  of  tutor,  he  is  not  dis- 

charged from  the  burden  of  the  office. 

D.  ixiii.  2.  60.  pr. 


Tit.  XXVI.  DE  SUSPECTIS  TUTORIBUS  ET 
CURATORIBUS. 


Sciendum  cat  suspecti  enmen  e It  is  to  be  observed  that  the  right 
lego  diiodecim  tabularum  descen-  of  accusing  a suspected  tutor  or  curator 
derc.  is  derived  from  the  law  of  the  Twelve 

Tablea 

D.  xxvi.  10.  1.  2. 


1.  Datum  est  autcra  jus  remo- 
vendi  suspectos  tutores  Komie  pne- 
tori  et  in  provinciis  pnesidibus 
carum  et  legato  proconsulia 

D.  xxvi. 

2.  Ostendimus,  qui  possnnt  de 
Buspecto  cognoscere : nunc  vidca- 
mus,  qui  suspecti  fieri  possunt.  Et 
quidem  omnes  tutores  possunt, 
sive  testamentarii  sint  sive  alterius 
generis  tutores.  Quare  et  si  Icgiti- 
mus  sit  tutor,  ocensari  poterit.  Quid 
si  patronUB  ? Adhuc  idem  crit  di- 
cendum : dummodo  mcniiucrimus, 
fama;  patroni  parcendiim,  hcet  ut 
Buspectus  remotus  fuerit. 

D.  xxvi. 


1.  The  riglit  of  removing  suspected 
tutors  belongs  at  Rome  to  the  pr»tor ; 
in  the  provinces  to  the  prscsides,  or  to 
the  legate  of  the  proconsuL 

10.  1.  3,  4. 

2.  We  have  shown  what  magis- 
trates may  take  cognisance  of  sus- 
pected persons : let  ns  now  inquire, 
what  persons  may  become  suspected. 
All  tutors  may  become  so,  whether 
testamentary  or  others ; thus  even  a 
legal  tutor  may  be  accused.  But 
what  is  the  case  with  a patron  1 He, 
too,  may  be  accused  ; but  we  must 
remember,  that  his  reputation  must 
be  spared,  although  be  be  removed  as 
suspected. 

10.  1.  5. 
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The  descendants  could  not  bring  an  action  to  which  infamy 
attached  against  an  ascendant.  They  and  the  libertus  could  only 
call  for  the  interference  of  the  law  to  protect  their  property,  not  to 
punish  the  tutor  with  infamy.  (D.  xxxvii.  15.  5.)  Ana  in  the  case 
of  all  legal  tutors  it  wm  customary,  except  in  very  bad  cases,  not 
to  remove  them,  but  to  join  a curator  with  them.  (D.  xxvi.  10. 9.) 
By  famce  parcendum  is  meant  that  the  grounds  of  the  decision 
for  their  removal  were  not  to  be  expressed. 

8.  Conaoquens  eat,  ut  videamua,  8.  Let  ua  now  inquire,  by  whom 
qui  posaint  auapectos  poatulare.  £t  auapected  peraons  may  be  accused, 
sciendum  eat,  quasi  publicam  esae  Now  an  accusation  of  this  sort  is  in  a 
hano  actionem,  boo  eat  omnibus  measure  public,  that  is,  it  is  open  to 
patere.  Quin  immo et  mulierea admit-  aU.  Nay,  by  a rescript  of  the  Em- 
tuntur  ex  rescripto  divorum  Severi  perors  Beverus  and  Antoninus,  even 
et  Antonini,  sed  h»  soIeb,  quie  pie-  women  are  admitted  to  be  accusers ; 
tatis  necessitudine  ductot  ad  hoc  but  only  those  who  are  irresistibly  in- 
proccdunt,  ut  puta  mater  : nutrix  duced  to  do  so  through  feelings  of 
quoque  et  avia  possunt,  potest  et  affection ; as  a mother,  a nurse,  or  a 
Boror  : scd  et  si  qua  mulier  fuerit,  grandmother,  or  a sister,  who  may  all 
oujus  praetor  propensam  in  pietatem  become  accusers.  But  the  praetor  will 
mentem  intellexerit  non  sexus  vere-  admit  any  woman  to  make  the  accuaa- 
oundiam  egredientem,  sed  pietate  tion,  in  whom  he  recognises  a character 
productara  non  continere  injiiriam  that,  bent  on  the  fulfilment  of  duty  and 
pupillorum,  admittit  earn  ad  accu-  not  overstepping  the  modesty  of  the 
sationem.  sex,  but  animated  by  dutiful  affection, 

cannot  endure  that  the  pupil  should 
suffer  harm. 

D.  rxvi.  10.  1.  6,  7. 

The  action  is  called  quasi  publica,  because  on  the  one  hand  it 
had  the  private  object  of  securing  the  pupil’s  interests,  and  on  the 
other  had,  like  public  actions,  criminal  consequences,  and  might 
be  brought  by  a person  not  interested  in  the  private  result. 

Women,  as  a general  rule,  could  not  institute  public  actions. 
(D.  xlviii.  2.  1.) 

4.  Impubcrcs  non  possunt  tutores  4.  No  person  below  the  age  of  pu- 
suos  Buspoctos  postulare : piiberes  berty  can  bring  an  accusation  against 
autem  ouratores  suos  ex  consilio  ne-  his  tutor  as  su8pecte<l ; but  those  who 
cessariorum  suspectos  possunt  argu-  have  attained  that  age  may,  under  the 
ere  : et  ita  divi  ^verus  et  Antoninus  advice  of  their  near  relations,  accuse 
resoripserunt.  their  curators.  Such  is  the  decision 

given  in  a rescript  of  the  Emperors 
Severus  and  Antoninus. 

D.  xxvi.  10.  7.  pr. 

6.  SuspectuB  est  autem,  et  qui  non  6.  A tutor  is  suspected  who  does 

ex  fide  tutelam  gerit,  licet  solvcndo  not  faithfully  execute  his  trust,  al- 
est,  ut  Julianus  quoque  scripsit.  though  perfectly  solvent,  as  Julian 
Sed  et  antequam  incipiat  gerere  writes,  who  also  thinks  that  even  be- 
tutelaiu  tutor,  posse  eum  quasi  su-  fore  he  enters  on  his  office,  a tutor 
speotum  removeri,  idem  Julianus  may  be  removed  as  suspected  ; and  a 
scripsit  et  secundum  eum  consti-  constitution  has  been  made  in  accord- 
tutum  est.  nncG  with  this  opinion. 

D.  xxvi.  10.  8. 

Ulpiaii  says  that  a tutor  could  not  be  su.s^6c<us  before  he  entered 
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on  hifi  ofKce,  ami  that  if  there  wa.s  any  reason  to  think  him  an  iui- 
jiroper  |)erson  beforeliand,  the  niarristrate  would  forbid  liiin  to 
as.suine  the  administration.  (D.  xxvi.  10.  3.  5 and  12.)  Justinian 
ilecides  in  opposition  to  tliis. 

6.  SuspoctuH  autem  romotus,  si  6.  A 8US])0cte<i  person,  if  romovod 

•{uiiloni  on  doluin,  faiiiosus  oat : si  on  account  of  fnaud,  is  infamous,  but 
ob  culiMtm,  non  uiquc.  not  so  if  for  noylcct  only. 

0.  V.  40.  9 : D.  xxvi.  10.  3.  18. 

For  the  meaning  of  the  word  infamia  see  Introd.  sec.  48. 

7.  Siquisautcin.suspcctuspostu-  7.  If  an  jiccusation  is  brought 

latur,  iiuoad  cognitio  finiatur,  inter-  against  any  one  as  8us|>octed,  his  ad- 
dicitureiadininistratio,  utPapiniano  mini.stralion,  according  to  Fapinian, 
visum  ost.  is  sus]>endud  while  the  accusation  is 

ponding. 

D.  xlvi.  3.  14.  1. 

8.  Sod  si  suspocti  cognitio  sus-  8.  If  a process  is  commenced  against 

copta  fuerit  js)steaquo  tutor  vol  a tutor  or  curator,  as  suspected,  and  bo 
curator  doce.s.sorit,  extinguitur  cog-  dies  while  it  is  going  on,  the  process 
nitio  suspocti.  is  at  an  end. 

The  action  to  force  the  tutor  or  curator  to  give  in  his  accounts 
would  be  brought  against  the  heirs  of  the  tutor  or  curator.  Hut 
the  sutipecti  cognitio  could  not,  as  its  object  was  to  remove  the 
tutor  or  curator,  not  to  recover  money  from  him.  The  crimen 
Huspecti  could  only  be  brought  agiiinst  a person  actually  tutor  or 
curator,  and  was  at  an  end  if  the  office  came  to  an  end,  not  only 
by  death,  but  in  any  way.  (D.  xxvi.  10.  11.) 

9.  Si  quis  tutor  copiam  sui  non  9.  If  a tutor  fails  to  jiresont  him- 

hkciat,  ut  alimcnta  pupillo  decernau-  self  in  order  that  a certain  amount  of 
tur,  cavetur  epistufa  divoruui  Soveri  maintenance  may  bo  fixed  on  for  his 
et  Autonini,  ut  iu  jjossessionem  bon-  pupil,  it  is  provided  by  a rescript  of  the 
orum  ejuH  pupillus  mittatur ; et  quie  Kmperors  Severus  and  Antoninus,  that 
inora  deteriora  futura  sunt,  date  the  pupil  shall  be  put  into  the  )x>sse.ssion 
curatoro  distmhi  jubontur.  Krgo  of  the  effects  of  the  tutor,  and  that,  after 
ut  siLspectus  roinoveri  potcrit,  qui  a curator  has  been  ap|>ointed  for  the 
non  priostat  alimcnta.  purpose,  any  portion  of  these  effects 

which  would  bo  deteriorated  in  value  by 
delay,  may  bo  sold.  Thoroforo  a tutor 
who  does  not  afford  maintenance  to  his 
pupil  may  bo  removed,  as  suspected. 

D.  xxvi.  10.  7.  2 and  10.  3.  14. 

The  prajtor  generally  determined  the  amount  to  be  annually 
expended  on  the  maintenance  and  eduwition  of  the  pupil  (the 
word  alimcnta  must  be  biken  very  widely),  when  it  was  not  deter- 
mined by  the  tesUiment  of  the  father.  The  tutor  liad  therefore  to 
attend  Itefore  the  magistrate  to  state  what  amount  the  forttine  of 
the  ])U|)il  wouhl  bear;  and  if  he  wilfidly  negh'cted  to  do  this,  and 
ab.siMibsl  him.self,  he  wa.s  treatisl  like  a defaulting  debtni-  absent- 
ing himsell,  and  the  pupil  was  put  in  po.ssession  of  his  grx)ds. 


Digitized  by  Google 


LIB.  I.  TIT.  XXVI. 


87 


10.  Scd  si  quin  priescns  negat,  10.  But  if  the  tutor  appears,  and 

propter  inupioiu  aliiiirnta  posse  de-  alleges  that  maintenance  cannot  be  de- 
cemi,  si  lioc  per  mendaeiurn  dicat,  creed  in  consequence  of  the  smallness 
remittendum  eum  esse  ad  pricfectum  of  the  pupil's  estate  ; then,  if  he  says 
urbis  puniendum  plocuit,  sicut  ille  this  falsely,  be  shall  he  handed  over 
remittitur,  qiii  data  pecunia  minis-  to  the  prefect  of  the  city,  to  be  pun- 

terium  tutolie  redemit.  ished,  just  as  a person  is  handed 

over  who  has  purchased  a tutelage  by 
bribery. 

D.  xxvL  10.  3.  16. 

Tlie  praator  had  no  criminal  jurisdiction,  and  therefore  persons 
were  sent  for  punishment  to  i\iQ  prccfectuB  urbis.  (D.  i.  12.  1.) 
In  the  provinces  the  proBses  could  punish,  as  well  as  remove,  the 
tutor. 

11.  Libertus  quoque,  si  fraudu-  11.  Also  a freedman,  who  is  proved 

lenter  gessisse  tutclam  filiorum  vel  to  have  heen  guilty  of  fraud,  when 
nepotum  patroni  probetur,  ad  prs-  acting  as  tutor  to  the  son  or  grandson 

fectum  urbis  remittitur  puniendus.  of  his  patron,  is  handed  over  to  the 

pra'fect  of  the  city  to  be  punished. 

D.  xxvi.  10.  2. 

12.  Novissime  sciendum  est,  eos,  12.  Lastly,  it  must  be  known  that 

qui  fraudulenter  tutclam  vol  curain  they  who  are  guilty  of  fraud  in  their 
administrant,  etiainsi  satis  ofTerant,  administration,  must  be  removed,  al- 
reinovendos  a tutela,  quia  satisdatio  though  they  ofTcr  suflicient  security, 
propositum  tutoris  malevolum  non  For  giving  security  makes  no  change 
iimtat,  scd  diutius  grassandi  in  re  in  the  dishonest  intentions  of  the  tutor, 
familiari  facultatem  pnestat.  but  only  procures  him  a longer  oppor- 

tunity of  injuring  the  estate. 

D.  xxvi.  10.  6.  6. 

A person  is  considered  thus  open  to  suspicion  whose  general 
character  and  conduct  warrant  the  suspicion.  But  a zealous  and 
honest  man,  as  we  learn  in  the  next  paragraph,  is  not  to  be 
removed  on  suspicion  because  he  is  poor. 

13.  Suspcctum  enim  eum  puta-  18.  We  also  deem  every  man  sus- 

mus,  qui  moribus  tabs  est,  ut  su-  pccted,  whose  conduct  is  such  that  we 
spectus  sit:  enimvero  tutor  vel  cura-  caimot  but  suspect  him.  But  a tutor 
tor,  quamvis  pauper  est,  Gdelis  or  curator  who  is  faithful  and  diligent, 
tamen  et  diligens,  removendus  non  is  not  to  be  removed,  as  a suspected 
est  quasi  suspectus.  person,  merely  because  be  is  poor. 

L'.  xxvi.  10.  8. 
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Tit.  I.  DE  RERUM  DIVISIONE. 

Having  treated  in  the  first  book  of  the  law  relating  to  persons, 
the  Institutes  now  proceed  to  treat  of  the  law  relating  to  tilings — 
that  is,  they  pass  from  persons  who  exercise  rights  to  things  over 
which  rights  are  exercised.  Rights  may  be  divided  into  those 
whicli  we  have  in  or  over  things  as  against  all  the  world,  and 
those  which  we  have  against  particular  persons.  (See  Introd. 
sec.  61.)  The  second  book  of  the  Institutes,  and  the  first  portion 
of  the  third,  treat  of  the  former  class,  and  of  the  mode  in  which 
they  are  acquired. 

The  most  proper  mode  of  treating  the  law  of  things  would 
be,  perhaps,  first  to  inquire  of  what  divisions  things  themselves 
are  susceptible  ; next,  to  divide  rights  over  things  {jura  in  rem) 
according  to  the  extent  of  the  ri^t ; and  lastly,  to  treat  of  the 
mode  in  which  those  rights  are  acquired.  To  a certain  extent 
this  mode  of  dividing  the  subject  is  adopted  in  the  Institutes,  but 
not  very  distinctly  or  expressly.  Things  themselves  may  be 
divided,  generally,  by  making  the  basis  or  division  either  the  re- 
lation in  which  they  stand  to  persons,  or  something  inherent  in 
the  nature  of  the  things.  Things  divided  in  the  first  way  may  be 
divided  according  as  they  are  the  subject  of  the  rights  of  all  men 
or  no  men  on  the  one  hand,  and  of  particular  men  on  the  other, 
the  latter  class  receiving  modifications  according  to  the  character 
in  which  particular  men  hold  them.  This  division  of  things  is 
treated  of  in  the  first  sections  of  this  Title.  The  most  prominent 
distinction  inherent  in  things  is  that  of  things  corporeal  and 
things  incorjxireal,  and  this  is  treated  of  in  the  second  Title. 
There  are  other  divisions  of  things  (see  Introd.  secs.  52-60)  which 
are  referred  to  in  the  Institutes,  but  not  expressly  noticed. 

A person  may  have  the  whole  sum  of  all  rights  over  a thing, 
when  in  Roman  law  he  was  said  to  have  the  dominium.  These 
rights  of  the  dominua  were  summed  up  in  the  jua  utendi,  that  is, 
making  u.se  of  the  thing;  the^'ws /rucndi,  that  is,  reaping  the 
fruits  and  profits ; and  the  jua  abutendi,  that  is,  consuming  the 
thing,  if  capable  of  consumption.  Or  any  one  of  the  jura  in  rem 
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may  be  separated  from  the  rest  and  enjoyed  by  different  persons. 
(See  Introd.  sec.  64.)  These  fragments  of  the  dominium,  called 
servitudes,  are  treated  of  in  the  third  and  three  following  Titles. 
Or  a person  may  have  a right  over  a thing  in  the  ownership  of 
another,  limited  by  the  extent  to  which  he  has  a claim  against  the 
owner,  as  a creditor  has  over  the  thing  given  him  in  pledge  as  a 
security  for  the  debt  This  right,  generally  termed  in  ^mau 
law  the  jus  pignoris,  is  not  spoken  of  expressly  in  the  Institutes, 
but  a brief  sketch  of  the  law  on  the  subject  will  be  found  in  the 
conclusion  of  the  notes  to  the  fifth  Title. 

The  Institutes  then  recur  to  the  modes  by  which  the  owner- 
ship in  things  is  acquired,  and  the  subject  is  divided  according  as 
ownership  is  acquired  in  a particular  thing,  or  in  a universitas 
rerum,  that  is,  the  aggregate  of  rights  possessed  by  a particular 
person.  Two  of  the  principal  modes  of  acquiring  particular  things, 
occupation,  that  is,  beingthe  first  person  to  appropriate  an  unappro- 
priated thing,  and  tradition,  that  is,  the  owner  handing  over  the 
thing  to  another  person  with  the  intention  of  transferring  wie  owner- 
ship, and  the  transferee  receiving  the  thing  with  the  intention  of 
becoming  owner  of  it,  have  been  treated  of  in  the  first  Title,  as 
also  have  certain  subordinate  modes,  e.g.  accession,  when  an 
owner  acquires  by  the  natural  increment  of  the  thing  owned,  and 
specification,  when  a new  thing  is  created,  and  belongs  to  the 
creator,  even  though  the  materials  belonged  to  another  person. 
All  these  are  said  to  be  modes  of  acquiring  things  jure  naturali. 
Two  modes  of  acquiring  particular  things  jure  civili  are  then 
noticed.  (1.)  The  sixth  Title  treats  of  usucapion,  the  process  by 
which  the  law  attached  the  legal  ownership  after  a certain  length 
of  possession.  (2.)  The  seventh  Title  treats  of  certain  cases  in 
which  gift  might  bo  looked  on  as  a different  mode  of  conferring 
ownership  from  tradition.  This  ends  the  discussion  of  the  modes 
of  acquiring  the  ownership  in  particular  things.  The  eighth  and 
ninth  Titles  speak  of  certain  restrictions  on  alienation,  and  of  one 

¥3rson  acquiring  ownership  through  other  persons.  In  the  tenth 
itle  the  Institutes  proceed  to  discuss  the  modes  of  acquiring  a 
universitas  rerum.  The  two  chief  modes  are,  the  gift  of  an  here- 
ditas  by  testament,  and  the  succession  to  an  kereaitas  in  case  of 
intestacy.  The  subject  of  testaments  occupies  the  remainder  of 
the  second  book,  and  that  of  succession  to  an  intestate  occupies 
the  first  nine  Titles  of  the  third  book.  Some  minor  modes  of 
acquiring  a universitas  rerum,  of  which  arrogation  is  the  most 
important,  are  then  noticed ; and  with  the  twelfth  Title  of  the 
third  book  the  treatment  of  jura  in  rem,  and  of  the  mode.s  of 
acquiring  ownership  in  them,  is  brought  to  a conclusion.  This 
treatment  of  the  modes  of  acquisition  is  subject  to  the  incon- 
venience noticed  by  Gains  (ii.  191),  that  legacies,  which  are  a 
mode  of  acquiring  specific  things,  are  treated  of  as  coming  under 
the  actjuLsition  of  a universitas  rerum  by  teshunent. 

Previously  to  the  legislation  of  Justinian,  there  had  been  two 
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other  modes  of  acquisition  jure  civili,  applicable  both  in  the  case 
of  particular  things  and  in  that  of  & universitas  rerum,  which  are 
treated  of  by  Uaius  at  considerable  length.  (Gai.  ii.  18-37.  See 
also  Ulpian,  Reg.  19.  2.)  These  were  mancipation,  the  process 
by  whicli  res  mancipi  were  conveyed  from  one  lioman  citizen  to 
another  (see  Introd.  sec.  59),  and  in  jure  cessio.  The  cessio  in 
jure  was  a fictitious  suit,  in  which  the  person  who  was  toawjuire 
the  thing  claimed  (vindicahat)  the  thing  as  his  own,  the  person 
who  was  to  transfer  it  acknowledged  the  justice  of  the  claim,  and 
the  magistrate  pronounced  it  to  be  the  property  (addicchut)  of  the 
claimant.  Mancipation  and  cessiones  injure  had  become  obso- 
lete before  the  time  of  Justinian.  Ulpian  (Reg.  19.  2)  also  notices 
tw'o  others,  adjudicatione,  i.e.  by  property  held  in  common  being 
judicially  marked  out,  so  that  the  portions  were  owned  in  seve- 
ralty (Bk.  iv.  Tit.  C.  20  ; and  Tit  17.  4,  5,  6,  7),  and  lege,  by 
some  special  statute,  as  when  legacies  devolved  under  the  Isx 
Rapid  Roppaa  (a.u.  9).  (Bk.  ii.  Tit.  20.  8,  note.) 

The  explanation  of  the  term  posse.ssion,  which  occurs  frequently 
in  this  Title,  may  be  conveniently  deferred  until  we  reach  the 
sixth  Title. 

Superiore  libro  de  jure  person-  In  the  preceding  book  we  have 
arum  ex|KJSuinius : modo  videainus  treated  of  the  law  of  persons.  Ijct  ug 
do  rebus,  qua:  vel  in  nostro  patri-  now  speak  of  things,  which  either  are 
monio  vel  extra  nostrum  patri-  in  our  patrimony,  or  not  in  our  patri- 
monium  habentur.  Qua'dam  enim  mony.  For  some  things  by  the  law 
natural!  jure  communia  sunt  om-  of  nature  are  common  to  all ; some 
niuni,  quwdam  publioa,  quwdam  uni-  are  public  ; some  belong  to  corj)ornte 
versitatis,  quiedain  nullius,  pleraque  bodies,  and  some  belong  to  no  one. 
singulorum,  que  variis  ex  causis  Most  things  are  the  property  of  indi- 
cuique  adquiruntur,  sicut  ox  sub-  viduals,  who  acquire  them  in  diflerent 
joctis  apparebit.  ways,  as  will  appear  hereafter. 

Gai.  ii.  1 ; D.  i.  8.  2. 

Under  the  word  res,  thing,  is  included  whatever  is  capable  of 
being  the  subject  of  a right.  'I'he  i)rincipal  division  of  Gaius  is 
into  things  divini  juris  and  humaiii  juris.  Here  the  principal 
division  is  according  ns  things  are  in  nostro  patrimonio,  that  is, 
capable  of  private  ownership ; or  extra  nostrump(ilrimoniiLm,iha,t 
is,  not  capable  of  private  ownei'ship,  and  either  belonging  to  all 
men  (communes),  to  the  state  (puhlicaj,  to  no  men  (nullius),  or 
to  bodies  of  men  (universitatis) . The  words  bona  and  pecunia, 
it  may  be  observed,  are  only  used  of  things  in  nostro  patrimonio. 

1.  Et  quidem  natural!  jure  com-  1.  By  the  law  of  nature  these  things 
munia  sunt  omnium  hu;c:  aeretaqua  are  common  to  mankind — the  air,  run- 
prolluens  et  mare  et  per  hoc  litora  ning  water,  the  sea,  and  consequently 
maris.  Nemo  igitur  ad  litus  maris  the  shores  of  the  sea.  No  one,  there- 
accedere  prohibetur,  dum  tamen  fore,  is  forbidden  to  approach  the  sea- 
villis  et  monumentis  et  adiliciis  shore,  provided  that  he  respects  habi- 
abstincat,  quia  non  sunt  juris  tations,  monuments,  and  buildings, 
gentium,  sicut  et  mure.  which  are  not,  like  the  sea,  subject 

only  to  the  law  of  nations. 

D.  i.  8.  2.  1 ; L).  i.  8.  4. 
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Of  tilings  that  arc  common  to  all  any  one  may  take  such  a 
portion  as  he  pleases.  Thus  a man  may  inhale  the  air,  or  float 
his  ship  on  any  part  of  the  sea.  As  long  as  he  occupies  any  jxir- 
tion,  his  occupation  is  respected  ; but  directly  his  occupation 
ceases,  the  thing  occupied  again  becomes  common  to  ail.  The 
sea-shore,  that  is,  the  shore  as  far  as  the  waves  go  at  furthest, 
was  considered  to  belong  to  all  men.  For  the  purposes  of  self- 
ilefencc  any  nation  had  a right  to  occupy  the  shore  and  to  repel 
strangei’s.  Individuals,  if  they  built  on  it,  by  means  of  piles  or 
otherwise,  were  secured  in  exclusive  enjoyment  of  the  portion 
occupied ; but  if  the  building  was  taken  away,  their  occupancy 
was  at  an  end,  and  the  spot  on  which  the  building  stood  again 
became  common.  (D.  i.  8.  6.) 

2.  l-'luinina  aiiteiu  oiuiiia  et  jior-  2.  All  rivers  and  ports  are  public  ; 
tus  publica  sunt : ideoque  jus  pis-  hence  the  right  of  fishing  in  a port,  or 
camli  onmibus  coiunmno  cst  in  in  rivers,  is  coiuiuon  to  sJl  men. 
portibus  tluininibusque. 

1).  i.  8.  4.  1 ; D.  xlviL  10.  18.  7. 

The  word  publicus  is  sometimes  used  as  equivalent  to  com- 
munis, but  is  probably  used,  as  here,  for  what  belongs  to  the 
people.  Things  public  belong  to  a particular  people,  but  may  be 
used  and  enjoyed  by  all  men.  Roads,  public  places,  and  buildings, 
might  be  added  to  those  mentioned  in  the  text.  The  particular 
people  or  nation  in  whose  territfjry  public  things  lie  may  permit 
all  the  world  to  make  u.seof  them, hut  exercises  a special  jurisdiction 
to  prevent  any  one  injuring  them.  In  this  light  even  the  shore  of 
the  sea  was  said,  though  not  very  strictly,  to  De  a res  publica  : it 
is  not  the  property  o?  the  particular  people  whose  territory  is 
adjacent  to  the  shore,  but  it  belongs  to  them  to  see  that  none  of 
the  u.ses  of  the  shore  are  lo.st  by  the  act  of  individuals.  Celsus 
says,  Litora  in  quee  populus  liomanus  imperium  habet  populi 
Romani  esse  arbitror  (I),  xliii.  8.  3),  where,  if  we  are  to  bring 
this  opinion  of  Celsus  into  liarmony  with  the  opinions  of  other 
jurists,  we  must  understand  ‘ pojmli  Romani  esse’  to  mean  ‘ are 
subject  to  the  guardianship  of  the  lioman  people 

8.  Est  auteiu  litus  muris,  quatc-  3.  The  sea-shore  extends  to  the  limit 

nus  hibemus  fiuctus  luaximus  ex-  reached  by  the  greatest  winter  flood, 
currit. 

D.  1.  16.  96. 

Celsus  ascribes  this  definition  to  Cicero,  who  apparently  bor- 
rowed it  from  Atpiilius.  (Cic.  Toj).  7.) 

4.  Itiparum  qutxjue  usus  publi-  4.  The  public  use  of  the  banks  of  a 
cus  cst  juris  gentium,  sicut  ipsius  river  is  part  of  the  law  of  nations,  just 
lliirainis  ; itaque  navcni  ad  eas  ap-  a.s  is  that  of  the  river  itself.  All  persons, 
pcllerc,  tunes  ex  arboribus  ibi  natis  therefore,  are  as  much  at  liberty 
religare,  onus  aliqiiid  in  his  rejMin-  to  bring  their  vessels  U>  the  bank,  to 
ere  cuilibet  liberum  est,  sicuti  per  fasUm  ropes  to  tbc  trees  growing  there, 
ipsum  llniiien  navigare.  Bed  pro-  and  to  place  any  part  of  their  cargo 
prictas  earum  illorum  cst,  quonnn  there,  irs  to  navigate  the  river  itself. 
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prsdiiB  hierent : qua  de  causa  arbo-  But  the  banks  of  a river  are  the  pro- 
res  quoque  in  iisdem  natee  oorundem  perty  of  those  whose  land  they  adjoin  ; 
sunt.  and  consequently  the  trees  growing 

on  them  are  also  the  property  of  the 
same  persons. 

D.  i.  8.  6. 

The  banks  of  rivers  belonged  to  the  proprietors  of  the  adja- 
cent lands  ; but  the  use  of  them,  for  the  purp>OBes  of  navigation 
or  otherwise,  was  open  to  all.  The  proprietors,  therefore,  could 
alone  reap  the  profits  of  the  soil ; but  if  they  attempted  to  exer- 
cise their  rights  so  as  to  hinder  the  public  use  of  the  bank,  they 
would  be  restrained  by  an  interdict  of  the  prsetor.  (See  Introd. 
sec.  107.) 

6.  Litorum  quoque  usus  publicus  6.  The  public  use  of  the  sea-shore, 
juris  gentium  est,  sicut  ipsius  maris : too,  is  part  of  the  law  of  nations,  as  is 
et  ob  id  quibuslibet  liberum  est,  that  of  the  sea  itself ; and  therefore 
casam  ibi  imponere,  in  qua  se  reci-  any  person  is  at  liberty  to  place  on  it 

Siant,  sicut  retia  siccare  et  ex  mare  a cottage,  to  which  he  may  retreat,  or 
educere.  Proprietas  autem  eorum  to  dry  his  nets  there,  and  haul  them 
potest  intellegi  nullius  esse,  sed  ejus-  from  the  sea  ; for  the  shores  may  be 
dcin  juris  esse,  cujus  et  mare  et  quas  said  to  be  the  property  of  no  man, 
subjacent  mari,  terra  vel  harena.  but  are  subject  to  the  same  law  as  the 

sea  itself,  and  the  ground  or  sand  be- 
neath it. 

D.  i.  8.  S.  pr.  and  1. 

The  shores  over  which  the  Roman  people  had  power  were  not 
the  property  of  the  Roman  people,  although  it  belonged  specially 
to  the  Roman  people  to  see  that  the  free  use  of  them  was  not 
hindered.  (See  note  to  paragraph  2.) 

6.  Universitatis  sunt,  non  singu-  6.  Among  things  belonging  to  a 
lorum,  veluti  quia  in  civitatibus  sunt  corporate  body,  not  to  individuals, 
theatra,  stadia  et  similia  et  si  qua  are,  for  instance,  city  theatres,  raoe- 
alia  sunt  communia  civitatium.  courses,  and  other  similar  places  be- 
longing in  common  to  a whme  city. 

D.  i.  8.  6.  1. 

Universitas  is  a corporate  body  created  by  the  state,  such  as 
municipalities  or  the  guilds  (collegia)  of  different  trades ; for 
instance,  the  collegium,  ■pistorum. 

Both  the  state  and  corporate  bodies  might  have  property  which 
they  held  exactly  like  individuals ; as,  for  instance,  the  agri 
vectigales,  or  slaves  and  lands  belonging  to  a collegium.  Such 
things  were  not  universitatis  in  the  sense  in  which  the  words  are 
used  here.  They  were,  like  the  property  of  individuals,  in  nostro 
patrimonio,  the  state  or  corporation  being  looked  on  as  any  other 
owner.  But  aome  universitates,  such  as  municipalities,  had  things 
which  they  owned  for  the  use  of  the  public;  and  it  is  these  things 
that  are  here  spoken  of  as  res  universitatis. 

7.  Nullius  autem  sunt  res  saors  7.  Things  sacred,  religious,  and 
et  religioste  et  sanctie : quod  enim  hallowed,  belong  to  no  one ; for  that 
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divini  juris  est,  id  nullius  in  bonis  which  is  subject  to  divine  law  is  not 
est.  the  property  of  any  one. 

Oai.  ii.  9. 


Rea  nulliua  are  either  things  unappropriated  by  any  one,  in 
which  sense  things  common,  or  unoccupied  lands,  or  wild  animals, 
are  res  nullhia  ; or  they  are  things  to  which  a religious  character 
pi-events  any  human  right  of  property  attaching.  . 


8.  Sacra  sunt,  qus  rite  et  per 
pontifices  Deo  consecrate  sunt,  veluti 
ledes  saers  et  dona,  quse  rite  ad 
niinisterium  Dei  dedicate  sunt,  qus 
etiam  per  nostrara  constitutionem 
alienari  et  obligah  prohibuimus,  ex- 
eepta  causa  re^emptionis  captivor- 
nm.  Siquisvero  auctoritate  sua  quasi 
sacrum  sibi  constituent,  sacrum  non 
est.  Bed  profanum.  Locus  autem, 
in  quo  sacre  sdes  edificaUe  sunt, 
etiam  diruto  ledificio,  adhuo  sacer 
manet,  ut  et  Papinianus  scripsit. 


D.  L 8.6. 


8.  Things  are  sacred  which  have 
been  duly  consecrated  by  the  pontifiTs, 
as  sacred  buildings  and  offerings,  pro- 
perly dedicated  to  the  service  of  God, 
which  we  have  forbidden  by  our  con- 
stitution to  be  sold  or  mortgaged, 
except  for  the  purpose  of  purchasing 
the  freedom  of  captives.  But,  if  any 
one  by  bis  own  authority  makes  any- 
thing as  it  were  sacred  to  himself,  it  is 
not  sacred,  but  profane.  But  ground 
on  which  a sacred  edifice  has  once 
been  erected,  continues  to  be  sacred, 
even  after  the  building  has  becu  de- 
stroyed, as  Papinian  also  writes. 

; C.  L 2,  21. 


The  distinction  between  rea  aacree  and  religioace,  in  the  older 
paran  law,  was  that  the  former  were  things  dedicated  to  the  celes- 
tial gods,  the  latter  were  things  abandoned  to  the  infernal — reliche 
diia  manibua.  (Qai.  ii.  4.)  In  order  that  a thing  should  be 
aacra,  it  was  necessary  that  it  should  be  dedicated  by  a pontiff  and 
with  the  authority  of  the  people,  afterwards  of  the  senate,  finally 
of  the  emperor.  (D.  i.  8.  9.  1.)  Things  consecrated  were  by  law 
inalienable.  The  support  of  the  poor  in  a time  of  famine  (C.  i.  2. 
21),  and  afterwards  the  payment  of  the  debts  of  the  church 
(Nov.  120.  10),  sufficed,  as  well  as  the  release  of  captivas,  as 
reasons  for  the  sale  of  consecrated  moveables  ; but  immoveables 
were  always  inalienable. 


9.  Beligiosmn  locum  unusquis- 
que  sua  voluntate  facit,  dnm  mor- 
tuum  infert  in  locum  suum.  In 
communem  autem  locum  purum  in- 
vito socio  inferre  non  licet : in  com- 
mune vero  sepulcrum  etiam  invitis 
ceteris  licet  inferre.  Item  si  alienus 
ttsusfruotns  est,  proprietarium  placet, 
nisi  eonsentiente  usufructuario,  lo- 
cum religiosum  non  facere.  In  alie- 
num  locum,  concedente  domino,  licet 
inferre:  et  licet  postea  ratum  ha- 
buerit,  qnam  illatos  est  mortuus, 
tamen  religiosus  locus  fit. 


9.  Any  man  at  his  pleasure  makes 
a place  reUgious  by  burying  a dead 
body  in  his  owa  ground ; but  it  is  not 
permitted  to  bury  a dead  body  in  land 
hitherto  pure,  which  is  held  in  common, 
against  the  wishes  of  a co-proprietor. 
But  when  a sepulchre  is  held  in  com- 
mon, any  one  co-proprietor  may  bury 
in  it,  even  against  the  wishes  of  the 
rest.  So,  too,  if  another  person  has 
the  usufruct,  the  proprietor  may  not, 
without  the  consent  of  the  usufruc- 
tuary, render  the  place  religioua  But 
a dead  body  may  be  laid  in  a place  be- 
longing to  another  person,  with  the 
consent  of  the  owner  ; and  even  if  the 
owner  only  ratifies  the  act  after  the 
dead  body  has  been  buried,  yet  the 
place  is  religious. 


Gai.  ii.  6 ; D.  i.  8.  6.  4 : D.  xi.  7. 


Digitized  by  Google 


94 


LIB.  II.  TIT.  I. 


Directly  the  body  or  bones  of  a dead  person,  whether  slave  or 
free,  were  buried,  the  ground  in  which  they  were  buried  bt;canie 
religiosus,  although  previously  pure,  that  is,  neither  sacer,  reli- 
gioatbs,  nor  sanctus  (D.  xi.  7.  2.  4),  provided  that  the  person 
burying  the  body  was  the  owner  of  the  soil  or  had  the  consent 
of  the  owner. 

Although  the  place  was  a res  nulliibs,  yet  there  could  be  a 
special  kind  of  property  in  it.  There  were  tombs  and  burial- 
places  in  which  none  but  certain  persons,  as,  for  instance,  members 
of  the  same  family,  could  be  buried  ; and  this  kind  of  interest  in 
a locibs  religiosus  was  transmissible  to  heirs,  or  even  to  purchasers 
of  a property,  if  the  right  of  burying  in  a particular  place  was 
attached,  as  it  might  be,  to  the  ownership  of  that  property.  (D. 
xviii.  1.  24.) 


10.  SanctsB  quoque  res,  veluti 
muri  et  portae,  quodaramodo  divini 
juris  sunt  et  ideo  nuUius  in  bonis 
sunt.  Ideo  autem  muros  sonctos 
dicimus,  quia  puena  capitis  consti- 
tuta  sit  in  eos,  qui  aliquid  in  muro.s 
deliquerint.  Ideo  et  leguin  eas  par- 
tes, quibus  poenas  constituimus  ad- 
versus  eos,  qui  contra  leges  fecerint, 
sanctiones  vocamus. 


10.  Hallowed  things  also,  as  the 
walls  and  gates  of  a city,  are  to  a cer- 
tain degree  subject  to  divine  law,  and 
therefore  are  not  port  of  the  property' 
of  any  one.  The  walla  of  a city  are 
said  to  be  hallowed,  inasmuch  as  any 
offence  against  them  is  punished  capi- 
tally ; so,  too,  those  parts  of  laws  by 
which  punishments  arc  established 
against  transgressors,  we  term  sanc- 
tions. 


Gai.  ii.  8 ; D.  i.  8.  8 ; D.  i.  8.  9.  3 ; D.  i.  8.  11. 


Res  sanctee  arc  those  things  which,  without  being  sacred,  are 
protected  against  the  injuries  of  men  {sanctum  est  quod  ah  injuria 
kominum  defensum  atque  munitum  est  D.  i.  8.  8)  by  having  a 
severe  penalty  attached  to  the  violation  of  their  security. 


1 1.  Singulorum  autem  hominum 
multis  modis  res  fiunt : quarundam 
enim  rerum  dominium  nanciscimur 
jure  naturali,  quod,  sicut  diximus, 
appellatur  jus  gentium,  quarundam 
jure  civili.  Commodius  est  itaque  a 
vetustiore  jure  incipere.  Palam  est 
autem,  vetustius  esse  naturale  jus, 
quod  cum  ipso  genere  humano  rerum 
natura  prodidit : civilia  enim  jura 
tunc  cceperunt  esse,  cum  et  civitates 
condi  et  magistratus  creari  et  leges 
scribi  cceperunt. 


11.  Things  become  the  property  of 
indixdduals  in  various  ways  ; of  some 
we  acquire  the  ownership  by  natural 
law,  which,  as  we  have  observed,  is 
termed  the  law  of  nations ; of  others 
by  the  civil  law.  It  will  be  most  con- 
venient to  begin  with  the  more  ancient 
law;  and  it  is  very  evident  that  the 
law  of  nature,  established  by  nature 
at  the  origin  of  mankind,  is  the  more 
ancient,  for  civil  laws  could  then  only 
begin  to  exist,  when  states  began  to 
be  founded,  magistrates  to  be  created, 
and  laws  to  be  written. 


D.  xli.  1.  1. 


We  now  proceed  to  inquire  how  property  is  acquired  in  par- 
ticular things.  It  is  acquired  either  by  natural  or  civil  modes. 
The  natural  mode  first  treated  of  is  occupation,  of  which  there  are 
two  essential  elements;  that  the  thing,  the  property  in  which  is 
acquired,  should  be  a res  nullius,  that  is,  a thing  capable  of  being 
appropriated,  but  not  yet  appropriated,  and  that  the  person  aerjuir- 
ing  it  should  bring  the  thing  into  his  pos.session,  that  is,  into  his 
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power,  and  do  so  with  the  intention  of  holding  it  a.s  liLs  property 
{pro  suo  ImJinuli). 


12.  Per®  i"itur  bosti®  et  volucrea 
et  pisccH,  id  est  oumia  aniinalia,  qu« 
in  terra  luari  c®lo  naacuntur,  simnl- 
atqno  ub  aliquo  capta  fucrint,  jure 
f^cntiuiu  statim  illius  case  uicipiunt : 
quod  enini  ante  nuUiua  eat,  id  na- 
tiirali  ratione  occupanti  conceditur. 
Nec  intereat,  feraa  bestiaa  et  volu- 
crea  utrum  in  auo  lundo  quisqne 
capiat,  an  in  alieno : plane  qui  in 
alienmn  funduin  ingreditur  vonandi 
aut  aucupandi  gratia,  potest  a do- 
mino, ai  ia  provident,  prohiberi,  ne 
ingrediatur.  Quidquid  autem  eorum 
ce[)eria,  eo  usque  tuum  ease  intelle- 
gitur,  donee  tua  cuatodia  coercetur ; 
cum  vero  evaaerit  cuatodiam  tuam 
et  in  naturalera  libertatem  ao  re- 
ceperit,  tuum  ease  deainit  et  rursus 
occupantia  fit.  Naturalem  autem 
libertatem  recipere  intellegitur,  cum 
vel  oculoa  tuos  effugerit  vel  ita  sit 
in  conapectu  tuo,  ut  difficUia  sit  ejus 
peraecutio. 


12.  Wild  beasts,  birds,  fish,  that  ia, 
all  animals,  which  live  either  in  the 
sea,  the  air,  or  on  the  earth,  so  soon  as 
they  are  taken  by  any  one,  immedi- 
ately become  by  the  law  of  nations  the 
property  of  the  captor;  for  natural 
reason  gives  to  the  first  occupant  that 
which  had  no  previous  owner.  And 
it  is  immaterial  whether  a man  takes 
wild  beasts  or  birds  upon  his  own 
ground,  or  on  that  of  another.  Of 
course  any  one  who  enters  the  ground 
of  another  for  the  sake  of  hunting  or 
fowling,  may  be  prohibited  by  the  pro- 
prietor, if  he  perceives  bis  intention 
of  entering.  Whatever  of  this  kind 
you  take  is  regarded  aa  your  property, 
so  long  as  it  remains  in  your  keeping, 
but  when  it  has  escaped  and  recovered 
ita  natural  liberty,  it  ceases  to  be  yours, 
and  again  becomes  the  property  of  him 
who  captures  it.  It  ia  considered  to 
have  recovered  its  natural  liberty,  if  it 
has  either  escaped  out  of  your  sight, 
or  if,  although  not  out  of  sight,  it 
yet  could  not  bo  pursued  without  great 
difficulty. 


Gal  ii.  67 ; D,  xli.  1.  1.  1 ; D.  zli.  1.  3.  pr.  and  1 ; D.  xlL  1.  3.  2 ; D.  xU.  1.  6. 


Directly  the  thing  cea.sas  to  be  in  the  power  of  the  occupant, 
the  property  in  it  is  Tost,  and  it  is  exactly  as  if  it  had  never  been 
seized  or  occupied.  What  is  meant  by  being  in  the  power  of  the 
occupant  must  vary  according  to  the  nature  of  the  thing  occu- 


pied. Several  examples  are 
paragraphs. 

13.  lllud  quEesitum  est,  an,  si 
fera  bestia  ita  vulncrata  sit,  ut  capi 
posait,  statim  tua  esse  intellegatur. 
Quibusdam  placuit,  statim  tuam  esse 
et  eo  usque  tuam  videri,  donee  earn 
peracquoris;  quod  si  desieris  per- 
sequi,  desiuere  tuam  esse  et  rursu.s 
fieri  occupantis.  Alii  non  aliter 
putaverunt  tuam  esse,  quam  si 
ceperis.  Sed  posteriorem  senten- 
tiain  nos  confinnaimis,  quia  multa 
accidere  solent,  ut  earn  non  capias. 


D.  xli 


given  in  this  and  the  following 

13.  It  has  been  asked,  whether,  if 
you  have  wounded  a wild  beast,  so 
that  it  could  be  cosily  taken,  it  imme- 
diately becomes  your  property.  Some 
have  thought  that  it  dues  become  youra 
directly  you  wound  it,  and  that  it  con- 
tinues to  be  yours  while  you  continue 
to  pursue  it,  but  that  if  you  cease  to 
pursue  it,  it  then  ceases  to  be  yours, 
and  again  becomes  the  property  of  the 
first  person  who  captures  it.  Others 
have  thought  that  it  does  not  become 
your  property  until  you  have  captured 
it.  We  confirm  this  latter  opinion, 
because  many  accidents  may  happen 
to  prevent  your  capturing  it. 

1.  6.  1. 


Gains,  in  this  pa,s.sage  of  the  Digest,  informs  us  that  the  former 
opinion  was  that  of  Trebatius. 
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14.  Apinm  quoque  natura  {era 
est.  lUwiuo  qua)  in  orbore  tua  con- 
sederint,  antequain  a te  alveo  inclu- 
dantur,  non  magis  turn  ease  intel- 
leguntur,  quam  volucres,  qus  in 
tua  arbore  nidum  feccrint : ideoque 
si  alius  eaa  incluserit,  is  eariini 
doininus  erit.  Favos  quoque  si  quos 
hse  fecerint,  quUibct  exunere  potest. 
Plane  integra  re,  si  provideris  in- 
gredientein  in  fundum  tuum,  potes 
eum  jure  prohibere,  ne  ingrediatur. 
Examen,  quod  ex  alveo  tuo  evolav- 
erit,  eo  usque  tuum  esse  intellegitur, 
donee  in  conspectu  tuo  est  nec  dif- 
ficilis  ejus  persecutio  est:  alioqoin 
occupantis  fit. 


14.  Bees  also  are  wild  by  nature. 
Therefore,  bees  that  swariii  upon  your 
tree,  until  you  have  hived  them,  are 
no  more  considered  to  be  your  pro- 
perty than  the  birds  which  build  their 
nests  on  your  tree ; so  if  any  one  else 
hives  them  be  becomes  their  owner. 
Any  one,  too,  is  at  liberty  to  take  the 
honeycombs  the  bees  may  have  made. 
But  of  course,  if,  before  anythipg  has 
been  taken,  you  see  any  one  entering  on 
our  land,  you  have  a right  to  prevent 
is  entering.  A swarm  which  has 
flown  from  your  hive  is  still  considered 
yours  as  long  as  it  is  in  your  sight  and 
may  easily  be  pursued  ; otherwise  it 
becomes  the  property  of  the  first  per- 
son that  takes  it. 


D.  xlL  1.  6.  2-4. 


It  is  said  that  the  owner  of  the  land,  if  he  wished  to  secure 
the  bees  for  liimself,  must  prevent  any  one  entering  integra  re  ; 
because  if  tbe  bees  are  once  taken,  they  belong  to  the  person  who 
takes  them,  although  the  owner  of  the  land  may  have  an  action 
against  the  person  entering  against  his  will. 

15.  Pavonum  ct  columbarum  {era  16.  Peacocks,  too,  and  pigeons  are 


natura  est.  Nec  ad  rem  pertinet, 
quod  ex  consuetndine  avolare  et 
rcvolare  solent:  nam  et  apes  idem 
faciunt,  quamm  constat  feram  esse 
naturam : cervos  quoque  ita  quidam 
mansuetos  habent,  ut  in  silvas  ire 
et  redire  soleant,  quorum  et  ipsorum 
feram  esse  naturam  nemo  negat.  In 
his  autem  animalibus,  qun  ex  con- 
suetudine  abire  et  redire  solent, 
tails  regula  comprobata  est,  ut  eo 
usque  tua  esse  intellegantur,  donee 
animum  revertendi  habeant : nam 
si  revertendi  animum  habere  desier- 
int,  ctiam  tua  esse  desinunt  et  fiunt 
occupantium.  Revertendi  autem 
animum  videntur  desinere  habere, 
cum  revertendi  consuetudinem  de- 
seruerint 

Gal  ii.  68 

16.  Oallinarum  et  ansenim  non 
est  fera  natura ; idque  ex  eo  possu- 
mus  intellcgere,  quod  alite  sunt 
gallinie,  qnas  {eras  vocamus,  item 
alii  anseres,  quos  feros  appcllamus. 
Ideoque  si  anseres  tui  aut  gallinie 
turn  aliquo  casu  turbati  turbataive 
evolaverint,  licet  conspectnm  tuum 
effugerint,  quocnmque  tamcn  loco 


naturally  wild ; nor  does  it  make  any 
difference  that  they  are  in  the  habit  of 
flying  out  and  then  returning  again,  fur 
bees,  which  without  doubt  are  natur- 
ally  wild,  do  so  too.  Some  persons 
have  deer  so  tame,  that  they  will  go 
into  the  woods,  and  regularly  return 
again ; yet  no  one  denies  that  deer 
are  naturally  wild.  But,  with  respect 
to  animals  which  are  in  the  habit  of 
going  and  returning,  the  rule  has  been 
adopted,  that  they  are  considered  yours 
as  lon|^  as  they  have  the  intention  of 
returning,  but  if  they  cease  to  have 
this  intention,  they  cease  to  be  yours, 
and  become  the  property  of  the  first 
person  that  takes  them.  These  animals 
are  supposed  to  have  lost  the  intention, 
when  they  have  lost  the  habit,  of  re- 
turning. 

; D.  xli.  1.  66. 

16.  But  fowls  and  geese  are  not 
naturally  wild,  whieh  we  may  learn 
from  there  being  particular  kinds  of 
fowls  and  geese  which  we  term  wild. 
And  therefore,  if  your  geese  or  fowls 
should  be  frightened,  and  take  flight, 
they  are  still  regarded  as  yours  wher- 
ever they  may  be,  although  you  may 
have  lost  sight  of  them  ; and  whoever 
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.sint,  tui  tuaeve  esse  intelU'f^ntur:  et  detains  such  animals  with  a view  to  his 
qui  lucrandi  ouiino  ea  auiinalia  reti-  own  protit,  commits  a theft, 
net,  furtum  "committere  intellegitur. 

D.  xU.  1.  5.  6. 

17.  Item  ea,  qute  ex  hostibus  17.  The  things  we  take  from  our 
capimus,  jure  gentium  statim  nostra  enemies  become  immediately  ours  by 
fiunt : adeo  quidem,  ut  et  liberi  the  law  of  nations,  so  that  even  free- 
homines  in  servitutem  nostram  de-  men  thus  become  our  slaves ; but  if 
ducantur,  qui  tamen,  si  evaserint  they  afterwards  escape  from  us,  and 
nostram  potestatem  et  ad  suos  re-  return  to  their  own  people,  they  regain 
versi  fuerint,  pristinum  statum  re-  their  former  condition. 

cipiunt 

Qal  in  69  ; D.  xli.  1.  6.  7 ; D.  xli.  1.  7.  pr. 

The  moveables  of  an  enemy  were  always  looked  on  as  res 
nulliua ; the  first  person  who  took  them  became  the  owner.  Pnic- 
tically,  of  course,  things  taken  in  war  did  not  belong  to  the  par- 
ticular soldier  who  took  them,  unless  in  very  exceptional  cases, 
because  he  took  them  as  one  of  a large  body,  who  by  their  exer- 
tions all  contributed,  directly  or  indirectly,  to  the  capture.  'I'lic 
army,  again,  did  but  represent  the  state  ; and  though  moveables 
were  generally  given  up  to  the  soldiers  and  divided  among  them, 
land  taken  in  war  was  claimed  by  the  state,  whose  servants  the 
soldiers  were,  and  in  whose  behalf  they  fought. 

Just  as  the  freeman,  who  had  been  made  a prisoner  and  a 
slave,  regained  Ids  status  when  he  returned  to  his  own  country 
by  the  jiMS  postliminii  (see  Bk.  i.  Tit.  12.  5),  so  everything  that 
returned  to  its  former  state  of  being  free  from  any  owner,  wiis 
said  to  do  so  by  a process  analogous  to  the  jus  postliminii. 
Marcian,  for  example,  speaks  in  the  Digest  (i.  8.  6.  pr.)  of  a person 
Indlding  on  a shore,  and,  after  having  said  that  the  soil  is  only' 
his  while  the  building  remains.goes  on,  alioquin  cedijicio  dilapso, 
quasi  jure  postliminii  revert itur  loeits  in  pristinum  cmisam. 

We  have  no  mention  here,  which  we  might  expect  to  have, 
of  the  moile  by  which  things  retaken  in  war  returned  to  their 
owners,  nor  what  things  did  so  return.  We  know  that  the  things 
that  did  return  were  said  to  do  so  by  postliminium  ; Pompoidus 
.says,  q wum  duue  species  postliminii  sint,  ut  aut  nos  revertumur 
aut  aliquidrecipiamus.  (D.  xlix.15.14.)  Generally  speaking,  if 
the  property  of  individuals  was  captured  by  an  enemy  and  retaken, 
it  was  prwda,  that  Ls,  was  part  of  the  sjxiil  of  war,  and  belonged 
to  the  state,  not  to  its  former  owner.  But  there  were  certain 
things  to  which  & jus  postliminii  attached,  and  which,  if  retaken, 
reverted  to  their  original  owner,  and  did  not  form  part  of  the 
prieda.  These  things,  so  far  as  we  know  them,  were  land,  slaves, 
horses,  mules,  and  ships  used  in  war.  (Cic.  Top.  8 ; D.  xlix.  1.5.  2.) 

18.  ItemlapiUi,  gemm®  et  cetera,  18.  Precious  stones,  too,  gems,  and 

qu®  in  litore  inveniuntur,  jure  na-  other  things,  found  upon  the  sen-shore, 
turali  stntiin  inventoris  fiunt.  become  immediately  by  natural  law 

the  property  of  the  finder. 

D.  i.  8.  3. 
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In  the  next  section  Justiniaji  Iwives  tlie  subject  of  acijuisition 
by  occupation,  but  afterwards  speaks  of  matters  that  j)ro|K!rly 
Iwloufj  to  it,  of  islands  rising  in  the  sea  (paragr.  22),  and  things 
found  wliich  hav'e  been  intentionally  abandoned  by  their  owners 
(paragr.  47,  48). 

19.  Item  ea,  quae  ex  aiiimuIibuB  19.  So,  Lh),  all  the  olTspring  of  aiii- 
(lorniiiio  tuo  subjectis  nata  sunt,  mals  of  which  you  ai  o the  owner,  be- 
eoilcm  jure  tibi  aUquiruntur.  come  by  the  same  law  your  properly. 

D.  xli.  1.  6. 

From  the  19th  to  the  37th  paragraph  inclusive,  may  bo  taken 
together  as  bearing  more  or  less  on  the  subji^ct  of  acce.ssioii.  1’he 
Latin  word  accessio  always  means  an  increa.se  or  addition  to  some- 
thing previously  belonging  to  us,  but  commentators  have  used  the 
word  accession  not  only  for  the  increase  itself,  but  also  for  the 
mode  in  which  the  increase  becomes  our  propeiiy. 

First,  there  is  the  instance  given  in  this  section  and  in  the 
35th  section  of  the  produce  of  animals  and  the  fruits  of  lands 
belonging  to  ua  They  are  really  part  of  that  which  originally 
belonged  to  us.  The  owner  of  tlie  wheat-sml  is  {xiUmtially  the 
owner  of  the  blade  and  the  ear;  the  owner  of  the  animal  is 
{Kjtentially  the  owner  of  its  yomig. 

Again,  a thing  may  be  an  accessio,  an  actual  gain  or  increase 
to  our  property,  which  was  in  theory  of  law,  but  not  in  fact,  ouns 
already.  This  is  the  case  with  an  island  in  a river,  an  instance 
given  in  paragraph  22.  The  lied  of  the  river  becomes  puhiivus 
by  the  mere  fact  of  the  river  flowing  over  it ; if  any  portion  of 
the  l)od  is  dried  so  as  to  form  an  island,  that  portion  ceases  to  l>e 
public,  and,  liecoming  private,  is  presumed  to  Ixj  a jiart  of  the,  ad- 
jacent lamb  It  is  something  not  newly  acquired,  but  restored  to 
us  by  nature;  we  have  been  temporarily  deprived  of  it,  and 
again  resume  our  rights  over  it 

Again,  a pei>on  who  uses  materials  .sometimes  only  gives  them 
a new  form,  sometimes  makes  with  them  a new  thing,  dill'erent 
from  the  materials  theinselve.s.  When  he  does  the  latter,  the 
thing  he  makes,  the  nona  species,  as  the  jurists  termed  it,  becomes 
his  by  the  fact  of  his  making  it  The  thing  did  not  exist,  and 
he  has  made  it  to  exist,  and  it  belongs  to  him  by  a title  not  di.ssiniilar 
to  that  of  occupation:  it  Is  a new  thing,  which  he  is  the  first  to 
get  into  his  power.  To  tvke  an  instance  given  in  paragraph  25, 
a man  who  makes  wine  out  of  another’s  grapes  has  made  some- 
thing new  of  a kind  distinct  from  the  grapes  themselves,  and  the 
wine  belongs  to  him.  This  specification  may  be,  perhaps,  re- 
gariled  as  a distinct  mode  of  acipiisition. 

Again,  when  two  things  belonging  to  ditlerent  owners  are 
united  so  as  to  become  integral  portions  of  a common  whole,  but 
one  portion  is  sulwrdinate  and  inferior  to  the  other,  we  have  to 
ask  whether  the  owner  of  the  greater  became  the  owner  of  the 
lesa  The  Roman  jurists  answered  this  by  asking  whether  the 
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two  things  could  utter  their  union  Ije  sepurutcd  from  each  other. 
If  this  was  physically  possible,  each  owner  of  the  respective  por- 
tions continued  to  be  owner ; but  if  not,  the  owner  of  the  more 
important  or  principal  thing  became  the  owner  of  the  less  imjwr- 
tant  or  acces.sory  thing,  for  which  he  gave  compensation. 

20.  Prieterea  quod  i«sr  alluvio-  20.  Moreover,  the  alluvial  soil 
Dcra  agro  tuo  fhiuion  odjecit,  jure  added  by  a river  to  your  land  becomes 
gentium  tibi  adquiritur.  Est  autem  yours  by  the  law  of  nations.  Allu- 
olluvio  incrementum  latens.  Per  vion  is  an  imperceptible  increase  ; and 
alluvionem  autem  id  videtur  adjici,  that  is  added  by  alluvion,  which  is 
quod  ita  paulatim  adjicitur,  ut  Intel-  added  so  gradually  that  no  one  can 
legere  non  possis,  quantum  quoquo  perceive  how  much  is  added  at  any 
momento  temporis  adjiciatur.  one  moment  of  time. 

Gai.  ii.  70;  D.  xli.  1.  7.  1. 


The  deposit  of  eartli  gradually  formed  by  alluvion  upon  the 
bank  of  a river  is  inseparable  from  the  native  soil  of  the  liank  ; 
and  the  owner  of  the  latter  acijuires  the  former  by  right  of  acces- 
sion. 

An  exception  was  made  in  the  ca.se  of  aijri  liinitati,  that  is, 
land.s  bidonging  to  the  state  by  riglit  of  conquest,  and  granted  or 
.sold  in  plots.  If  these  plots  were  enlarged  by  alluvion,  the  in- 
crease did  not  become  the  property  of  the  owner  of  the  plot.  (D. 
xli.  1.16;  xliii.  12.  1.  6.)  The  reason beems  to  be  that  the  particles 
deposited  by  alluvion  were  considered  public  as  forming  portion  of 
the  current  of  the  stream,  the  watei-s  of  which  were  public,  and 
when  these  particles  were  deposited  by  the  side  of  a plot  granted 
or  sold  by  the  state,  they  were  not  allowed  to  enlarge  the  plot  of 
which  the  state  had  already  determined  the  proper  size. 


21.  (juudsi  vis  llumiiiis  partem 
aliijuiuu  ex  tuo  priedio  detraxerit  et 
vicini  pra-dio  appulerit,  palam  est 
earn  tuom  permanere.  Plane  si 
longiore  tempore  fundo  vicini  hais- 
erit  arboresque,  quas  secum  traxerit, 
in  eum  fundum  radices  egerint,  ex 
eo  tempore  videntur  vicini  fundo 
adquisitA:  esse. 

Gai.  ii.  71 ; 


21.  But  if  the  violence  of  a river 
should  bear  away  a portion  of  your 
land,  and  unite  it  to  that  of  your 
neighbour,  it  undoubk'dly  still  con- 
tinues yours.  If,  however,  it  remains 
for  a long  time  united  to  your  ncigh- 
liour's  land,  and  the  trees,  which  it 
swept  away  with  it,  talic  root  in  his 
ground,  these  trees  from  that  time  be- 
come part  of  your  neighbour's  estate. 

B.  xli.  1.  7.  2. 


When  a large  ma.ss  of  earth  is  carried  to  the  side  of  a river 
bank,  it  is  quite  po.ssible  to  detach  it,  and  consequently  the  mass 
remains  the  property  of  its  former  owner  ; but  if  it  becomes  in- 
separable in  the  manner  described  in  the  text,  then  the  property 
in  it  is  changed. 

Videntiir  acqwisitu:  ,for  which  is  found  videtur  acquisita  in 
the  l)ige.st  (Florentine  MS.))  includes  the  trees  themselves  as  well 
as  the  soil  of  the  fragment. 

22.  Insula,  qua-  in  imiri  natii  est,  22.  When  an  island  is  formed  in 
quod  raro  accidit,  oecupaiilis  tit:  the  sea,  which  rarely  happens,  it  is 

nulliuH  enini  esse  creditur.  .-\t  in  the  property  of  the  lirst  occupant ; 
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for  before  occapation  it  belongs  to  no 
one.  But  when  an  island  is  formed  in 
a river,  wliich  frequently  happens,  tlien 
if  it  occupies  the  middle  of  the  river,  it 
belongs  respectively  to  those  who  pos- 
sess the  latids  near  the  banks  on  each 
side  of  the  river,  in  proportion  to  the 
extent  along  the  banks  of  each  man’s 
estate.  But  if  the  island  is  nearer  to 
one  side  than  the  other,  it  belongs  to 
those  persons  only  who  possess  lands 
contiguous  to  the  bank  on  that  side. 
But  if  a river  divides  itself  at  a cer- 
tain point,  and  lower  down  unites 
again,  thus  giving  to  any  one's  land 
the  form  of  an  island,  the  land  still 
continues  to  belong  to  the  person  to 
whom  it  belonged  before. 

OAt  ii.  72 ; D.  xli.  1.  7.  3,  4. 

An  isliind  formed  by  a .stream  cutting  oH’  a portion  of  land 
could  nut  be  siH)iHj.sod  to  belong  to  any  one  but  ita  former  owner. 
15ut  if  the  island  was  formed  by  the  bed  of  the  river  becoming  <lry 
in  any  jpart,  it  might  be  doubtful  to  tvhom  it  belonged.  The  be<l 
of  the  nver,  a.s  long  as  the  river  flowed  over  it,  was  public.  IU<- 
alveAis  quern,  sibi  /lumen  fecit,  et  si  privatm  antea  fuit,  incipit 
tamen  esse  pwbiicus  (D.  xliii.  12.  1.  7) ; or  rather  the  use  of  it 
was  public,  while  the  soil  itself  was  the  property  of  the  private 
individuals  to  whom  the  .soil  of  the  banks  belonged, and  therefore 
when  the  bed  was  dried,  when  it  had  ceased  to  be  subject  to 
public  use,  tlie  private  owners  resumed  their  respective  rights  of 
ownei-ship  over  it.  Quum  exsiccatus  esset  alveus , prvxiviarum  fit, 
quia  jam  populus  eo  non  utitvr.  (D.  xli.  1.  30.  1.)  If  the  bed 
w'iis  not  wholly  but  partially  dried,  the  island  formed  would  belong 
to  the  owner  of  the  nearest  baidc,  if  it  lay  entirely  on  one  side 
of  the  stream  ; or  if  it  lay  partly  on  one  side  and  partly  on  the 
other,  it  would  belong  to  the  owners  of  both  banks  in  such  pro[K)r- 
tion  as  a line  drawn  along  the  middle  of  the  stream  would  divide  it. 


rtumine  nala,  quod  frequenter  aoci- 
dit,  si  quidem  mediam  parteuii  Hu- 
luinis  tciieat,  coiumunis  est  oorum, 
qui  ab  utnvque  parte  tluminis  prope 
ripain  pra'dia  possident,  pro  tnodo 
latitudinis  cujusque  fundi,  qu®  lati- 
tudo  proi>e  ripam  ait.  Quo<iui  alteri 
parti  proximior  sit,  oorum  cat  tan- 
tum,  qui  ab  ea  parte  prope  ripam 
pra'dia  posuidciit.  Quodsi  alicpia 
parte  diviaum  tlumen,  dcinde  infra 
unitum  agruiu  alicujim  in  formam 
intiul®  redegcrit,  ejuxdem  pcruiuiiet 
is  ager,  cujus  et  fuerat. 


23.  Quodsi  naturali  olveo  in  uni- 
veraum  derelicto  alia  parte  (luere 
cueperit,  prior  quidem  alveus  eorum 
est,  <iui  prope  ripaui  ejus  priedia 
|H)sHiuent,  pro  modo  scilicet  latitu- 
dinis cujusquo  agri,  qu®  latitude 
prope  ripam  sit ; novusautem  alveus 
ejus  juris  esse  incipit,  cujus  et  ipsum 
tlumen,  id  est  publici.  Quodsi  post 
aliquod  tempus  od  priorem  alveum 
reversum  fucrit  llumen,  rursus  no- 
vus  alveus  corum  ease  incipit,  qui 
prope  ripam  ejus  pr®dia  possident. 


23.  If  a river,  entirely  forsaking 
its  natural  channel,  begins  to  Ituw  in 
another  direction,  the  old  bed  of  the 
river  belongs  to  those  who  possess  the 
lauds  adjoining  its  banks,  in  pro|>or. 
tion  to  the  extent  along  the  banks  of 
their  respective  estates.  The  new  bed 
follows  tile  condition  of  the  river,  that 
is,  it  becomes  public.  And,  if  after 
some  time  the  river  returns  to  its 
fonner  channel,  the  new  bed  again 
becomes  the  property  of  those  who 
possess  the  lands  along  its  banks. 


1).  xli.  1.  7, 


It  might  happen  that  the  soil  over  which  the  rivi-r  flowed  wa.s 
known  to  have  belonged  to  a difl'erent  person,  and  not  to  the 
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owners  of  the  adjacent  banks.  If  the  river-‘chra.nc;c(l  Us  channel 
ami  loft  the  soil  ilry,  to  whom  wa.s  the  recov<'r('<l  Jni-id  to  lidoiif^? 
C'ould  its  original  owner  claim  it,  or  was  the  presumption  of 
law  so  fixed  in  favour  of  the  owners  of  the  adjacent  banks  that 
nothing  was  admitted  to  rebut  it  ? Gaius  says  that  8triet'la\\;  was 
against  the  original  owner,  but  adds,  vix  eat  ut  id  ohtineat  (K). 
xTi.  1.  7.  5)  ; while  Poinponius  decides  expre.ssly  for  the  origii'rd. 
owner.  (D.  xli.  1.  30.  5.) 

24.  Alia  Bane  causa  est,  si  cujuB 
totim  agur  inumlatus  fuerit.  Nequo 
cniiii  iiiundatio  sx>ccieni  (umli  coiii- 
mutat  et  ob  id,  si  recesserit  a<|ua. 
palani  cst,  cum  funduui  ejus  manerc, 
cujus  et  fuit. 

D.  xli.  1.  7.  6. 


24.  The  case  is  quite  dilTerent  if 
any  one’s  land  is  completely  inun- 
dated ; for  the  inundation  does  not 
alter  the  nature  of  the  land,  and 
therefore,  if  the  water  recedes,  the 
hmd  remains  indisputably  the  projicrty 
of  the  same  owner. 


An  inundation  is  here  contrasted  with  a change  in  the  course 
of  a river.  A field  overflowed  with  water  is  still  a field,  and  as 
much  belongs  to  its  owner  as  if  it  was  dry. 


25.  Cum  ex  aliena  materia  spe- 
cies oliqua  fiwta  sit  ab  alimio,  quicri 
solet,  quis  eorum  naturaji  ratione 
dominus  sit,  utrum  is,  qui  fecerit, 
an  ille  potius,  qui  materite  dominus 
fuerit  : ut  ecce  si  quis  ex  alienis 
uvis  aut  olivis  aut  spicis  vinum  aut 
oleum  aut  frumentum  fecerit,  aut 
ex  alieno  auro  vel  argento  vel  sere 
vas  aliquod  fecerit,  vel  ex  alieno 
vino  et  melle  mulsum  misouerit,  vel 
ex  alienis  medicanientis  emplastrum 
aut  collyrium  composuerit,  vel  ex 
aliena  lana  vestimentum  fecerit,  vel 
ex  alienis  tabulis  navem  vel  ar- 
marium vel  subsellium  fabricaverit. 
Et  post  moltos  Sabinianorum  et 
Proculianorum  ambiguitates  placuit 
media  sententia  existiinantium,  si  ea 
species  ad  materiam  reduci  possit, 
eum  videri  dominiun  esse,  qui  ma- 
teriie  dominus  fuerat ; si  non  possit 
reduci,  eum  potius  intellegi  do- 
minum,  qui  fecerit : ut  ecce  vas 

oontlatum  potest  oil  rudem  massam 
aeris  vel  argenti  vel  auri  reduci, 
vinum  auteni  aut  oleum  aut  frumen- 
tura  ad  uvas  et  olivas  et  silicas  re- 
verti  non  potest  oc  ne  mulsum  qui- 
dem  ad  vinum  et  mel  resolvi  potest. 
Quoilsi  partim  ex  sua  materia,  par- 
tim  ex  aliena  speciem  oliquam  fec- 
erit quisqne,  veluti  ex  suo  vino  et 
alieno  melle  mulsum  aut  ex  suis  et 
alienis  medicanientis  emplastrum 
aut  collyrium  nut  ex  sua  et  aliena 
lana  vestimentum  fecerit,  dubitan- 


25.  ^\^len  one  man  has  given  a 
new  form  to  materials  belonging  to 
another,  it  is  often  asked  which,  ac- 
cording to  natural  reason,  ought  to  be 
considered  the  proprietor,  whether  he 
who  gave  the  form,  or  he  rather  who 
owned  the  materials.  For  instance, 
suppose  a person  has  made  wine,  or  oil, 
or  wheat,  from  the  grapes,  olives,  or 
ears  of  corn  belonging  to  another  ; or 
has  cast  a vessel  out  of  gold,  silver,  or 
brass,  belonging  to  another  ; has  made 
mead  with  another  man’s  wine  and 
honey ; has  composed  a plaster,  or 
eye-salve,  with  another  man’s  medica- 
ments ; has  mode  a garment  with 
another’s  wool ; or  a ship,  a chest,  or 
a bench,  with  another  man's  timber. 
•4fter  long  controversy  between  the 
babinians  and  Prociilians,  a middle 
opinion  has  been  adopted,  based  on 
the  following  distinction.  If  the  thing 
made  can  be  reduced  to  its  fonner  rude 
materials,  then  the  owner  of  the  ma- 
terials is  also  considered  the  owner  of 
the  thing  made  ; but,  if  the  thing  can- 
not be  so  reduced,  then  he  who  imuie 
it  is  the  owner  of  it.  For  example,  a 
vessel,  when  cast,  can  easily  be  reduced 
to  its  rude  materials  of  brass,  silver, 
or  gold  ; but  wine,  oil,  or  wheat  cannot 
be  reconverted  into  grapes,  olives,  or 
ears  of  corn ; nor  can  mead  be  re- 
solved into  wine  and  honey.  Hut  if  a 
man  has  made  a new  thing,  partly  with 
his  own  materinls,  and  partly  with  the 
materials  of  another,  as  if  he  liirs  made 
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dutn  non  est,  h<jo_  t)a^  ‘eum  esse  mend  with  his  own  wine  and  another 
doininuui,  qni..fecOriV;  cum  non  mail’s  honey,  or  a pla.ster  or  eye-salve, 
solum  openuiT,  aq.-un  dedit,  sed  et  partly  with  his  own,  and  partly  with 
partem  ejji^ll’jh'niateriw  priestavit.  another  man’s  medicaments,  or  a gar- 
■*.  ' ment  with  his  own  and  also  with 

• another  man’s  wool,  then  in  such 

, cases,  he  who  made  the  thing  is  un- 

• . .•  doiibtedly  the  proprietor  ; since  he  not 

' onlj'  gave  his  labour,  but  furnished 

, ' also  a part  of  the  materiol.s. 

Oai.  ii.  79  ; D.  xll  1.  7.  7 ; D.  vL  1.  6.  1 ; I>.  xli.  1.  27.  I. 

When  inateriftls  belonj^ng  to  tlitlerent  jierHons  were  mixed 
to;;ether,  or  one  piirson  in  wood  faith  be,stowed  his  labour  on  tlie 
iiialerial.sof  another,  although  one  person  only  might  be  the  owner 
of  the  product,  yet  he  did  not  liecome  so  at  the  cxpen.se  of  others. 
He  wa-s  obliged  to  pay  those  whose  materials  or  laliour  had  been 
employed  the  value  of  their  respective  materials  or  labour,  and  was 
liable  to  a comlirtio  or  personal  action  for  the  enforcement  of  the 
payment.  He  him.self  could  claim  the  product  ibself  by  vindicatio, 
or  real  action,  given  only  to  the  owner  of  a thing.  (See  Introd. 
.sec.  lOfi.)  The  jurists  very  commonly  speak  of  a person  being  able 
to  vindicate  a thing  as  a mode  of  .saying  that  he  is  the  owner,  the 
test  of  ownership  being  whether  the  supjiosed  owner  could  or  could 
not  claim  the  thing  by  vindicatio.  If  he  could  bring  a vindicatio, 
he  could  also  bring  a preliminary  action  called  the  actio  ad  exhi- 
hcnd am,  the:  object  of  which  was  to  have  the  thing  claimed  pro- 
duced to  the  tribunal,  or  to  get  damages  if  it  was  not  produced. 

Supposing  a person  formed  a thing  with  materials  belonging 
U)  another,  which  was  the  one  that  could  claim  it  by  a real  action, 
the  maker  of  the  thing  or  the  owner  of  the  materials  ? The  Pro- 
eulians  said,  the  thing  is  a new  thing,  and  its  maker  is  the  owner  ; 
the  Sabinians  said,  the  materials  remain,  although  their  form  is 
changed,  and  their  proprietor  is  the  owner  of  the  thing  made. 
'I'he  distinction  sanctioned  by  Justinian  decided  the  (piestion  ac- 
coriling  to  the  fact  of  there  being  or  not  being  a really  new  thing 
made.  If  there  was,  then  the  rea.soning  of  the  Proeulians  heUl 
good,  and  the  maker  becomes  the  owner  by  a species  of  occupation, 
(/aia.  quod  farfamest,  ante  nullius  faernt.  (D.  xli.  1.  7.  7.)  If 
the  t hing  made  was  only  the  old  materials  in  a new  form,  then  it 
belonged  to  the  owner  of  the  materials  in  accordance  with  the 
opinions  of  the  Sabinians.  The  opinion  of  each  school,  therefore, 
was  admitted  where  the  facts  were  in  accordance  with  it. 

In  the  latter  part  of  the  section  Justinian  says  that  if  the 
materials  were  partly  the  property  of  the  maker,  the  thing  made 
certainly  belonged  to  him.  I’his  must  be  understood  strictly  with 
reference  to  the  case  spoken  of  in  the  text,  that,  namely,  of 
materials,  none  being  merely  accessory,  i.e.  subordinate,  to  the 
others,  being  inseparably  mixed  together.  If  .some  of  the  materials 
were  only  acces-sory,  and  the  thing  made  was  not  a new  thing,  it 
would  not  nece.ssarily  belong  to  the  maker,  but  woulil  only  Ixdong 
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to  liitn  if  he  wits  the  owner  of  the  principal  inaterialH  ; and  if  tlie 
ilifierent  materials  \smri‘  separable  from  each  other,  they  would 
still  belong  to  their  re,spcctiv'e  ownei-s. 


2().  Si  tamen  alicniun  purpuram 
qni»  intosuit  suo  vestiniento,  licet 
pretiosior  est  puiqnira,  accessionis 
vice  cedit  vestiniento : et  qiii  donii- 
niis  fuit  purpiirte,  ailversns  euni,  qui 
Bubripuit,  haliet  furti  actionem  et 
conclictionein,  sive  ipse  est,  qui  ves- 
tiinentum  fecit,  sive  alius.  Nam 
extinctip  res  licet  vindicari  non  jxis- 
sint,  condici  tamen  a furibus  et  a 
quilnisdam  aliis  possessoribus  pos- 
sunt. 


26.  If,  however,  any  one  has  woven 
purjile  lielonging  to  anotlicr  into  his 
own  vestment,  the  purple,  although 
the  more  valuable,  attaches  to  the 
vestment  as  an  accession,  and  its  for- 
mer owner  has  an  action  of  theft  and  a 
condictiou  against  a person  wlio  steals 
it  from  him,  whetlier  it  was  he  who 
mode  the  vestment  or  some  one  else. 
For  although  things  which  have 
perished  cannot  he  reclaimed  liy  vimli- 
cation,  yet  they  give  ground  for  a con- 
diction  against  tlic  tliiuf,  and  against 
some  otiicr  {KisKcssors. 


D.  X.  4.  7.  2 ; Gai.  ii.  79. 


This  is  an  instance  of  what  is  teriued  by  commentators  ad- 
junc.tio.  Ul[)ian  says,  in  the  Dige.st  (x.  4.  7.  2),  that  a person 
whose  purple  was  woven  in  could  bring  an  action  ad  exhibendam 
agaiimt  the  owner  of  the  vestment.  This,  which  is  as  much  as  to 
.say  that  the  owner  of  the  purple  is  still  its  owner,  seems  at  variance 
witli  what  .Ju.stinian  says  hero  of  the  purple  acceding  to  the  vest- 
ment, ami  of  the  person,  qui  domimiM  fait  purpura;,  having  only 
a personal  action.  Their  respective  decisions  would,  however,  ho 
right,  according  as  the  purple  was  not  or  was  an  in.separahle  |iart 
of  the  ve.stment.  Supposing  the  purple  was  .so  vvoven  in  that  it 
conlil  lie  again  separated,  then  its  owner,  remaining  its  owner, 
could  bring  an  action  ad  exhibeudum.  If  it  was  made  an  inse- 
jgvrahle  part  of  the  vestment,  if  it  was  an  extincta  res,  i.e.  could 
no  more  have  a separate,  distinct  existence,  then,  being  by  its 
nature  acce.ssory  to  the  vestment,  it  would  become  the  property  of 
the  owner  of  the  vestment,  and  its  former  owner  would  only  have 
a jM'rsonal  action  to  recover  its  value.  (]).  vi.  1.  2.3.  .5.) 

Qnibtisdavi  pomessvribus.  The  word  quibusdatn  is  used  to 
exclude  io7ia  /idc  posses-sora  of  tho  rns  extincta,  v/\w  had  not  done 
anything  to  cause  it  to  perish.  Against  an  actual  thief  an  actio 
furti  and  a condictio  might  he  brought,  against  others  only  a 
condictio.  ('riiEOViiiL.  I’araphr.) 


27.  Si  duorura  materiie  ex  volun- 
tato  dominonim  confusic  sint,  totum 
id  corpus,  quod  ex  confiisiono  fit, 
utriusqiie  commune  est  veliiti  si  qui 
villa  siia  confudorint  aut  iiiassas 
argeiiti  vel  aiiri  conllavorint.  Sed 
si  diverstc  ipaterice  sint  ct  oh  id 
propria  species  facta  sit,  forte  ex 
vino  ct  iiielle  mulsnm  aut  ex  auro 
ct  argento  elcctnini,  idem  juris  est  : 
naiii  ct  eo  casu  coininuncni  esse 


27.  If  materials  belonging  to  two 
persons  are  mixed  together  l>y  tlieir 
mutual  consent,  whatever  is  tliencc 
produced  is  common  to  both,  as  if,  for 
instance,  they  have  intennixed  tlieii 
wines,  or  melted  together  their  lumps 
of  gold  or  silver.  And  altliougli  the 
materials  are  different  whicli  ar<“  em- 
ployed in  the  admixture,  and  tliiis  a 
new  substance  is  formed,  as  when 
mead  is  made  with  wine  and  lioney, 
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s|>ccicm  non  dubitatnr.  Qnodsi  for-  or  electrum  by  fusing  together  gold 
tuitu  et  non  voluntate  doininonun  and  silver,  the  rule  is  the  same  ; for 
confuaie  fuorint  vcl  diversa;  niateriai  in  this  case  the  new  substance  is  un- 
vel  quic  cjusdem  generis  sunt,  idem  doubtcdly  common.  And  if  it  is  by 
juris  esse  placuit.  chance,  and  not  by  the  intention  of 

the  proprietors,  that  materials,  wliether 
similar  or  difTerent,  are  mixed  together, 
the  rule  is  still  the  same. 

D.  xli.  1.  7.  8,  9. 


'Pile  mixing  of  liquids  is  termed  by  commentators  confusio. 
Wlien  the  product  became  common  propi'rty,  then  any  of  the 
joint  proprietors  could  procure  their  own  share  to  be  given  up 
them  by  bringing  an  action  called  communi  dividundo.  (Bk.  iv. 
Tit.  17.  5.) 


28.  Qnodsi  frumentum  Titii  tuo 
frumento  inixtum  fuerit,  si  quidem 
ex  voluntate  vestra,  commune  crit, 
quia  singula  corpora,  id  cst  singula 
grana,  quie  cujusque  propria  fuerunt, 
ex  consensu  vestro  comraunicata 
sunt.  Quodsi  casu  id  mixtum  fuerit 
vel  Titius  id  miscuerit  sine  volun- 
tate tua,  non  videtur  commune  esse, 
<juia  singula  corpora  in  sua  substan- 
tia durant  nec  magis  istis  casibus 
commune  fit  frumentum,  qiiara  grex 
communis  esse  intcllcgitur,  si  pecora 
Titii  tuis  pecoribus  mixta  fuerint ; 
sed  si  ab  alterutro  vestrum  id  totum 
frumentum  retineatur,  in  rem  qui- 
dem actio  pro  raodo  frumenti  cujus- 
que competit,  arbitrio  autem  judicis 
continetur,  ut  is  aestimet,  quale  cu- 
jusque frumentum  fuerit. 


28.  If  tbe  wheat  of  Titius  is  mixed 
with  yours,  and  this  takes  place  by 
yoiur  mutual  consent,  the  mixed  heap 
belongs  to  you  in  common  ; because 
each  body,  that  is,  each  grain,  wliich 
Ijefore  was  the  property  of  one  or 
other  of  you,  has  by  your  mutual 
consent  been  made  your  common  pro- 
perty : but  if  the  intermixture  was 
accidental,  or  made  by  Titius  without 
your  consent,  the  mixed  wheat  does 
not  then  belong  to  you  both  in  com- 
mon ; because  the  grains  still  remain 
distinct,  and  retain  their  proper  sub- 
stance. The  wheat  in  such  a case  no 
more  becomes  common  to  you  both, 
than  a herd  would  be,  if  the  cattle  of 
Titius  were  mixed  with  yours  ; but,  if 
either  one  of  you  keeps  the  whole 
quantity  of  mixed  wheat,  the  other  has 
a real  action  for  the  amount  of  wheat 
belonging  to  him.  but  it  is  in  the  pro- 
vince of  the  judge  to  estiniate  the 
quality  of  the  wheat  which  belonged 
to  each. 


D.  vi.  1 . -t.  5. 


This  mixing  together  of  things  not  liquid  is  termed  by  com- 
mentiitors  camviirlio.  If  the  things  mixed,  still  remaining  the 
jiroperty  of  their  former  owners,  were  I'asy  to  separate  again,  as, 
for  instance,  cattle  united  in  one  herd,  when  one  owner  hrought 
his  claim  by  vindicatio,  his  property  was  restored  to  him  without 
dillieulty  ; but  if  there  was  ditliculty  in  separating  the  materials 
from  each  other,  as  in  dividing  the  grains  of  wheat  in  a heap,  the 
obvious  mode  would  be  to  di.strihute  the  whole  heap  in  shares 
projiortionate  to  the  quantity  of  wheat  belonging  to  the  re^ipective 
owners.  Hut  it  might  happen  that  the  wheat  mixed  together  was 
not  all  of  the  same  iiuality,  and  therefore  the  owner  of  the  better 
kind  of  wheat  would  lase  by  having  a share  determined  in  amount 
only  by  the  quantity  of  his  wheat;  and  the  judge  therefore  was 
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permitted  to  exercise  his  judnanent  {arhitrio  contineUir — see  In- 
trod.  sec.  106)  how  great  an  addition  ought  to  he  made  to  Ids 
share  to  compensate  for  the  superior  quality  of  the  wheat  origin- 
ally belonging  to  him. 


29.  Cum  in  suo  solo  aliquis 
aliena  materia  ledificaverit,  ipse 
dominus  intollegitur  sedificii,  quia 
omne,  (juod  ineedificatur,  solo  cedit. 
Nec  tauien  ideo  is,  qui  materise 
dominus  fuerat,  dosiuit  ejus  dominus 
esse : sed  tantisper  neque  viudicaro 
cam  potest  neque  ad  exhibeudum 
do  ea  re  agore  propter  legem  duo- 
decim  tabidarum,  qua  cavotur,  ne 
quis  tignum  alienum  mdibus  suis 
injunctum  eximere  cogatur,  sed 
duplu^n  proeo  prsestet  per  actionem, 
quiE  vocatur  de  tigno  juncto  (appel- 
latione  autem  tigni  onmis  materia 
significatur,  ex  qua  aedificia  fiunt) ; 
quod  ideo  provisum  est,  ne  ledificia 
rescindi  necesse  sit.  Sed  si  aliqua 
ex  causa  dirutum  sit  ledificium, 
potorit  materia;  dominus,  si  non 
fuerit  duplum  jam  consecutus,  tunc 
earn  vinuicare  ot  ad  exhibendum 
agere. 


D,  xli 


29.  If  a man  builds  upon  his  own 
ground  with  the  materials  of  another, 
ho  is  considered  the  proprietor  of  the 
building,  because  everything  built  on 
the  soil  accedes  to  it.  The  owner  of 
the  materials  dues  not,  however,  cease 
to  be  owner,  but  while  the  building 
stands  he  cannot  bring  a real  action  for 
the  materials,  or  demand  to  have  them 
exhibited,  on  account  of  the  law  of  the 
Twelve  Tables,  which  provides  that  no 
one  is  to  be  compelled  to  take  out  the 
lignum  of  another  which  hjis  been 
made  part  of  his  own  building,  but 
that  ho  may  bo  made  by  the  action  de 
tigno  juncto  to  pay  double  the  value  ; 
and  under  the  term  tignum  all  materials 
for  building  are  comprehended.  The 
object  of  this  provision  was  to  prevent 
the  necessity  of  buildings  being  pulled 
down.  But  if  the  building  is  destroyed 
from  any  cau.se,  then  the  owner  of  the 
materijds,  if  ho  has  not  already  ol> 
tained  the  double  value,  may  bring  a 
real  action  for  the  materials,  and  may 
demand  to  have  them  exhibited. 

1.  7.  10. 


Materials,  although  forming  part  of  a bnihiing  belonging  to  tlie 
owner  of  the  ground,  wore  not  considere»l  themselves  as  nece.s.sarily 
belonging  to  the  owner  of  the  building.  They  were  still  the 
[)r(.)perty  of  the  person  to  whom  they  had  belonged  before  being 
employed  in  the  building.  They  were  separable  from  the  soil,  and 
if  a special  law  had  not  prevented  it,  could  have  been  claimed  by 
their  owner,and  their  pi*oduction  enforced  by  an  action  ad  exhiben- 
d am.  The  Twelve  Tables  forbad,  however,  the  needless  destruction 
of  buildings,  ne  cedlficia  rescindi  necesse  sit.  They  suspended  the 
right  of  claiming  the  materials,  or  bringing  an  action  ad  exhihen- 
dam,  until  the  building  Wiis  destroyed.  When  it  was  destroyed 
in  any  way  {aliqua  ex  causa).,  the  materials  might  be  reclaimed, 
or  an  action  ad  exhibendum  brought.  Meanwliile,  by  an  action 
termed  de  tigno  juncto.,  or,  as  it  is  sometimes  written,  injuncto, 
their  owner  might,  if  he  preferred,  recover  double  their  value,  for- 
feiting, however,  thereby  all  right  of  eventually  reclaiming  them. 

Such  was  the  law  when  the  builder  employed  the  materials  of 
another  quite  innocently.  If  his  conduct  was  tainted  with  mala 
fides,  as  it  would  be  if  he  knew  that  the  materials  did  not  belong 
to  him,  the  law  of  the  Twelve  Tables  still  prevented  the  materials 
being  at  once  reclaimed  by  tlie  compulsory  destruction  of  the 
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building ; but  in  addition  to  the  action  de  tignojuncto  an  action  ad 
exltihcndum  was  permitted  to  be  brought  as  a means  of  puni.sbing 
the  builder.  (D.  vi.  1.  23.  6.)  The  edect  of  this  action  in  such  a 
ca.se  was  that  the  defendant,  not  producing  the  thing  demanded, 
was  condemned  in  such  a sum  as  the  judge  thought  right  as  a 
punishment  for  his  having  put  it  out  of  his  power  to  produce  it — 
quasi  dolo  focerit  (morainus  possideat.  (D.  xlvii.  3.  1.  2.) 
Further,  if  the  building  was  pulled  or  fell  down,  the  owner  of 
the  materials  might  reclaim  them.  (D.  xlvii.  3.  2.) 

30.  Ex  (liverso  si  quis  in  alieno  30.  In  the  converse  case,  if  any  one 
solo sua materia  domumeedificaverit,  bnilds  with  his  own  materials  on  the 
illius  fit  domUB,  cujus  et  solum  est.  ground  of  another,  the  building  bc- 
Sed  hoc  casu  materite  dominus  pro-  comes  the  property  of  him  to  whom 
prietatem  ejus  araittit,  quia  volun-  the  ground  belongs.  But  in  this  case 
tate  ejus  alienata  intellegitur,  utique  the  owner  of  the  materials  loses  his 
si  non  ignorabat,  in  alieno  solo  se  property,  because  he  is  pre.sumed  to 
ledificare ; et  ideo,  licet  diruta  sit  have  voluntarily  parted  with  them, 
domus,  vindicare  materiam  non  that  is,  if  he  knew  he  was  building 
potent.  Certe  illud  constat,  si  in  upon  another’s  land ; and,  therefore, 
possessione  constitute  eedificatore,  if  the  building  should  be  destroyed, 
soli  dominus  petat  domum  suam  he  cannot,  even  then,  bring  a Veal 
esse  nec  solvat  pretium  materife  et  action  for  the  materials.  Of  course,  if 
mercedes  fabrorum,  posse  eum  per  the  person  who  builds  is  in  possession 
exceptionem  doli  mail  repeUi,  utique  of  the  soil,  and  the  owner  of  the  soil 
si  bonsE  fidei  possessor  fuit,  qui  claims  the  building,  but  refuses  to  pay 
tedificasset : nam  scienti,  alienuin  the  price  of  the  materials  and  the  wages 
esse  solum,  potest  culpa  objici,  quod  of  the  workmen,  the  owner  may  be 
temere  tedificaverit  in  eo  solo,  quod  repelled  by  an  exception  of  dolus  mu/uJi, 
intellegeret  alienum  esse.  provided  the  builder  was  in  possession 

oona  fide.  For  if  be  knew  that  he  was 
not  the  owner  of  the  soil,  he  is  barred 
by  his  own  negligence,  because  he 
recklessly  built  on  ground  which  he 
. knew  to  be  the  property  of  another. 

Gai.  ii.  73,  70;  U.  xli.  1.  7.  12. 

If  a person  used  his  own  materials  in  building  on  the  land  of 
another,  we  have  to  consider  his  position,  according  as  he  was  or 
was  not  still  in  possession,  and  according  as,  in  building,  he  bad 
acted  bona  fide  or  mala  fide.  If  he  was  in  possession  of  the  soil, 
then,  if  he  was  acting  bona  fide, he  could  not  be  turned  out  witliout 
the  owner  paying  him  for  the  additional  value  he  had  by  the 
building  given  to  the  soil,  this  rather  than  the  price  of  the  mate- 
rials and  wages  of  workmen,  as  stated  in  the  text,  being  the 
measure  of  coinpen.sation.  If  he  was  acting  mala  fiide,  that  is,  if 
he  knew  the  soil  was  not  his,  he  could  not  claim  the  additional 
value,  but  he  might  take  away  the  materials  he  had  used,  if  he 
could  .separate  them  without  doing  damage.  (D.  vi.  1.  37.)  There 
is,  however,  a pas.sage  of  Paulus  (I),  v.  3.  38)  which  would  seem 
to  show  that,  in  the  opinion  of  that  jurist,  the  mala  fixle  possessor 
could  claim  the  additional  value.  If  ho  was  not  in  po.s.session  of 
the  soil,  he  might,  whether  having  acted  in  good  or  bad  faith 
(1).  xl.  1.  7.  12  ; C.  iii.  32.  2),  reclaim  the  materials  if  the  building 
was  destroyed  ; and,  whether  he  hail  acted  in  good  faith  or  bad. 
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he  could  not  bring  any  action  for  compensation  for  the  additional 
value. 

This  .statement  of  the  law  is,  it  will  be  seen,  at  variance,  in  one 
point,  with  the  language  of  the  text,  which  says  that  if  the  owner 
of  the  materials  knew  he  was  building  on  another  man’s  land  he 
could  not  reclaim  the  materials,  because  the  fact  that  he  knew 
this  was  taken  to  show  that  he  meant  to  alienate  the  materials. 
The  passage  in  the  Code  above  referred  to  is  inconsistent  with 
this.  If  the  owner  of  the  materials  meant  to  give  them  to  the 
owner  of  the  soil,  no  question  could  arise ; but  the  fact  that  he 
used  his  materials,  knowing  the  soil  was  not  his,  was  declared  by 
the  constitution  referred  to  (being  a constitution  of  Antoninus 
Caracalla),  not  to  imply,  as  the  text  takes  for  granted  that  it  does 
imply,  the  intention  to  alienate  the  materials ; and  if  there  was 
no  such  intention,  then  the  materials  could  be  reclaimed  even  by 
the  mala  fide  possessor.  The  words  of  the  constitution  arc — 
Materia  ad  priatinum  dominum  redit,  sive  bona  fide  sive 
mala  cedijicium  exstructv/m  sit,  si  non  donandi  animo  wdificia 
alieno  solo  imposita  sint.  The  date  of  this  constitution  is  A.n. 
213,  which  is  pasterior  to  the  time  of  Gaius,  from  whom  the  text 
is  taken. 

Dolus  mains  (apposed  to  dolus  bonus,  artifice  which  the  law 
considers  honestly  employed)  means  nearly  what  we  in  f>an  by  fraud. 
When  a plaintiff  was  repelled  by  an  exception  of  fraud,  such  words 
as  these  were  introduced  in  the  intentio  of  the  action : si  in  ea  re 
nihil  dolo  malo  Auli  A,^  ii  factum  sit,  neque  fiat.  (See 
Introd.  sec.  104.) 


31.  Si  Titiug  alienani  plantain  in 
Ruo  solo  poBuerit,  ipsius  erit : et  ex 
diverse  si  Titius  suani  plantam  in 
Maevii  solo  posuerit,  Mffivii  planta 
crit,  81  modo  utroque  casu  radices 
egerit.  Antequam  aiitem  radices 
egerit,  ejus  permanct,  cujus  et 
fuerat.  Adeo  autem  ex  eo,  ex  quo 
radices  agit  planta,  proprietas  ejus 
coininutatur,  ut,  si  vicini  arborein 
ita  terra  Titii  presserit,  ut  in  ejus 
lunduin  railices  agerct,  Titii  eflici 
arborcni  dicainus  : rationeni  eteniin 
non  perniittere,  ut  alterius  arbor 
esse  uitellcgatur,  quam  cujus  in 
fiindum  radices  cgisset.  Et  ideo 
prope  confiniuin  arbor  posita  si 
etiain  in  vicini  fundum  radices 
egerit,  communis  fit. 


31.  If  Titius  places  another  man's 
plant  in  ground  belonging  to  biinsclf, 
the  plant  will  belong  to  Titius  ; con- 
versely, if  Titius  places  his  own  plant 
in  the  ground  of  M®vius,  the  plant 
will  belong  to  Maivius — that  is,  if,  in 
either  case,  the  plant  has  taken  root ; 
for,  before  it  has  taken  root,  it  remains 
the  property  of  its  former  owner.  But 
from  the  time  it  has  taken  root,  the 
property  in  it  is  changed  ; so  much  so, 
that  if  the  soil  of  Titius  so  presses  on 
the  tree  of  a neighbour  that  the  tree 
takes  root  in  the  land  of  Titius,  we  pro- 
nounce that  the  tree  becomes  the  jiro- 
perty  of  Titius.  For  rea.son  does  not 
permit,  that  a tree  should  be  considered 
the  property  of  any  one  else  than  of 
him  in  whose  ground  it  has  taken 
root ; and  therefore,  if  a tree,  planted 
near  a boundary,  extends  its  roots 
into  the  lands  of  a neighbour,  it  be- 
comes common. 


Oai.  ii.  74  ; D.  xli.  1.  7.  13. 


The  tree,  after  it  had  once  taken  root,  did  not  belong  to  its 
former  owner,  although  it  wa.s  afterward.s  severed  from  tlie  soil. 
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It  vvouKl  socm  natural  that  it  .should  belong  to  him.  because  it 
was  sei>arable  from  the  soil,  and  did  not  become  a part  of  it  more 
than  the  materials  of  a building  became  pirt  of  the  .soil ; but  the 
jurists  considered  that  the  nourishment  it  had  drawn  from  the  soil 
had  made  it  a new  tree,  alia  facta  est  (1).  xli.  1.  26.  2),  and  thus 
the  owner  of  the  soil  claimed  it  by  occupation. 

When  the  text  says  that  the  tree  which  strikes  root  into  the 
soil  of  Titius  belongs  to  Titius,  this  is  only  to  be  underskKxl  of  a 
tree  of  which  all  the  roots  are  in  the  soil  of  Titius.  If  only  some 
of  the  roots  were  in  the  soil  of  Titius,  the  tree  would  belong  partly 
to  Titius,  partly  to  its  former  owner. 

32.  Qua  ratioue  autem  plantio,  32.  As  plants  rooted  in  the  earth 
qure  terra  coalesount,  solo  cedunt,  accede  to  the  soil,  so,  in  the  same  way, 
eailein  ratione  fruincnta  quoqne,  qua;  grains  of  wheat  which  have  been  sown 
sata  sunt,  solo  cedere  intellcguntur.  are  considered  to  accede  to  the  soil. 
Ccterum  sioit  is,  qui  in  alieno  solo  But  as  he  who  has  built  on  the  ground 
aulilicaverit,  si  ab  eo  doiniuus  petat  of  another  may,  according  to  what  we 
lediticiuin,  defendi  potest  per  excep-  have  said,  defend  himself  by  an  excop- 
tioneni  doli  mali  secundum  ea,  quse  tionof  eio/iu  ma/iw,  if  the  proprietor  of 
diximus  : ita  cjusdeiu  exceptionis  the  ground  claims  the  building,  so  also 

auxilio-  tutus  esse  latest  is,  qui  he  may  protect  himself  by  the  aid  of 
alienum  fundum  sua  impensa  bona  the  same  exception,  who,  at  his  own 
tide  consevit  expense  and  acting  boiia  Jide,  has  sown 

another  man's  land. 

Gai.  ii  7,0,  76  ; D.  xli.  1.  U.  pr. 


33.  Littcrie  quoque,  licet  aureiE 
sint,  perhide  ohartis  membranisque 
cedunt,  acsi  solo  cedere  solent  ca, 
quic  inx'diticantur  aut  inseruntur ; 
iileixpie  si  in  chartis  membronisve 
tuis  carmen  vel  historian!  vel  ora- 
tioncm  Titius  scripscrit,  bujus  cor- 
poris non  Titius,  sed  tu  dominus 
esse  videberis.  Sed  si  a Titio  petas, 
tuos  libroB  tuasve  membrunas  esse, 
nec  impcDsam  soriptura;  solvere  pa- 
ratus  sis,  poterit  se  Titius  defendere 
per  exceptionem  doli  mali,  utiquo 
si  bona  fide  earum  chartarum  mcm- 
branarumve  possessionem  nanctus 
est. 


33.  Written  characters,  although  of 
gold,  accede  to  the  paper  or  parchment 
on  which  they  are  written,  just  os 
whatever  is  built  on,  or  sown  in.  the 
soil,  accedes  to  the  soil.  And  there- 
fore if  Titius  has  written  a poem,  a 
history,  or  an  oration,  on  your  paj)or 
or  parchment,  you,  and  not  Titius,  will 
be  the  owner  of  the  written  pajier.  But 
if  you  claim  your  books  or  parchments 
from  Titius,  and  refuse  to  defray  the 
cost  of  the  WTiting,  then  Titius  con 
defend  himself  by  an  exception  of  dolus 
mulus  ; that  is,  if  it  was  hona  fide  that 
he  obtained  possession  of  the  papers 
or  parchments. 


Gai.  ii.  77  ; D.  xli.  1.  9.  1. 


In  thi.s  ca.se  the  letters  are  iii.sepiirable  from,  and  suliorclinate 
to,  the  sub.stanco  on  which  they  are  written,  and  become  at  once 
the  property  of  the  owner  of  that  sub.stance. 


34.  Si  quis  in  ahena  tabula  pinx. 
erit,  quidam  putant  tabuhun  pic- 
tune  cedere  : ahis  videtur  pictura, 
qualiscuinque  sit,  tabuhe  cedere. 
Sed  nobis  videtur  melius  esse, 
tabulam  picturie  cedere : ridiculum 
est  enim,  picturam  Ajiellis  vel  Par- 
rhasii  in  accessiuuem  vilissimie 
tabul®  cedere.  Unde  si  a domino 


34.  If  a person  has  painted  on  the 
tablet  of  another,  some  think  that  the 
tablet  accedes  to  the  picture,  others 
that  the  picture,  of  whatever  quality  it 
may  be,  accedes  to  the  tablet.  It  seems 
to  us  the  better  opinion,  that  the  tablet 
should  accede  to  the  picture  ; for  it  is 
ridiculous  that  a painting  of  .-Vpi-lleKor 
I’arrhosius  should  be  but  the  accessory 
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tabula;  iinaKinem  possidente  is,  qui 
piiixit,  earn  petal  nec  solvat  pretium 
tabulie,  (loterit  per  exceptioneiii  doli 
luali  sumuiuvuri : at  si  is,  qui  pinxit, 
pussideat,  consequous  est,  ut  utilis 
actio  domino  tabulie  adversus  eum 
detur,  quo  casu,  si  non  solvat  im- 
penstuu  pictura;,  poterit  per  excep- 
tionein  doli  mali  repelli,  utiqus  si 
bona  fide  jiosBesgor  luerit  ille,  qui 
pieturoui  imposuit.  Illud  eniin 
palaiu  est,  quod,  sive  is,  qui  pinxit, 
subri)>uit  tubulas  sive  alius,  competit 
domino  tabularum  lurti  actio. 


Qai  ii.  78; 


of  a thoroughly  worthless  tablet.  But 
if  the  owner  of  the  tablet  is  in  posses- 
sion of  the  picture,  the  painter,  should 
be  claim  it  from  him,  but  refuse  to  pay 
the  value  of  the  tablet,  may  be  re- 
pelled by  an  exception  of  doltis  malus. 
If  the  painter  is  in  possession  of  the 
picture,  the  law  permits  the  owner  of 
the  tablet  to  bring  a uHlit  actio  against 
him  ; ami  in  this  case  if  the  owner  of 
the  tablet  does  not  pay  the  cost  of 
the  picture,  he  may  also  be  repelled 
by  an  exception  of  dolus  malus  ; that 
is,  if  the  painter  obtained  possession 
bona  fide.  For  it  is  clear  that  if  the 
tablet  has  been  stolen,  whether  by  the 
painter  or  any  one  else,  the  owner  of 
the  tablet  may  bring  an  action  of 
theft, 

D.  xli  1.  9.  2 


As  written  characters  belong  to  the  owner  of  the  substance  on 
which  they  are  written,  it  would  seem  to  follow  that  a iiainting 
also  would  belong  to  the  owner  of  the  sub-stance  on  which  it  was 
painted  ; and  Paul  (D.  vi  1.  23.  3)  decides  that  it  does,  saying 
that  the  painting  could  not  exist  without  the  substance  on  whieli 
it  was  painted,  and  therefore  acceded  to  it.  Gains,  whose  opiidon 
is  adopted  in  the  text,  tre.its  the  opposite  view  as  settled  law,  but 
says  he  knows  of  no  sufficient  reason  why  there  should  be  this 
exception  to  the  rule.  The  owner  of  the  tablet  or  substance,  on 
which  the  painting  was  painted,  had,  however,  in  one  way  some- 
thing of  the  rights  of  an  owner  ; for  if  the  painter  was  in  possession 
of  the  painting,  the  owner  of  the  tablet  was  not  left  only  to  a per- 
sonal action  for  the  value  of  the  board,  but  could  claim  the  board 
itself,  'riie  action  by  which  he  did  so  was  termed  utilis,  becau.se 
it  was  only  an  cijuitable  method  of  protecting  him,  the  pnetor 
allowing  him  to  assert  fictitiously  that  he  was  the  owner.  (See 
Introd.  sec.  106.)  The  direct  legal  power  of  claiming  the  tablet 
(vindicatio  recta)  was  in  tbe  painter  whose  property  the  tablet  had 
boaime ; but  the  fonnerownerof  the  tablet  w'as  allowed  still  to  treat 
it  as  bis,  in  order  to  compel  the  painter  to  pay  its  value.  If,  when 
the  artioutilis  was  brought.the  painter  paid  the  value  of  the  tablet, 
the  right  of  action  was  at  an  end,  and  the  owner  of  the  tablet 
could  not  get  po.sses.sion  of  the  picture  by  ofl'ering  to  pay  its  cost. 

Consequens  est  ut  utilis  actio,  &c.  It  would  not  follow  from 
the  painter  possessing  that  the  owner  of  the  tablet  should  have  a 
real  action  of  any  kind.  On  the  contrary,  it  was  an  exception 
that  then  he  should  have  one.  Therefore  consequens  must  be 
taken  as  meaning  ‘ in  accordance  with  the  principles  of  law  ' ; or 
the  sentence  must  be  taken  as  meaning,  ‘ If  tlie  painter  is  in 
|)o.s.se8sion,’  this  circumstance  places  the  owner  of  tbe  tablet  in 
such  a hard  {sjsition  that  it  is  thought  right  he  should  have  a 
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utilis  actio.  The  word  used  in  the  Diijest  is  not  consequeTis 
but  conveniens. 

35.  Si  quis  a non  domino,  qucm  36.  If  any  one  ima  bona  fide  pnr- 
doiiiiniim  ease  crcderet,  bona  fide  chased  land  from  another,  whom  he 
fundum  emerit  • vel  ex  donatione  hclieved  to  ho  the  true  owner,  when 
aliave  qua  justa  causa  teque  hona  in  fact  he  was  not,  or  has  bona  fide 
fide  acoeperit : naturali  ratione  acquired  it  from  such  a person  hy  gift 

placuit,  fructus,  quos  percepit^  ejua  or  hy  any  other  good  title,  natural 
esse  pro  cultura  et  cura.  £t  ideo  si  reason  demands  that  the  fruits  which 
postea  dominus  supervenerit  et  fun-  he  has  gathered  shall  he  his  in  return 
duin  vindicet,  de  fructihus  ah  oo  for  his  care  and  culture.  And  thore- 
consumptis  agere  non  potest.  Ei  fore,  if  the  real  owner  afterwards  ap- 
vero,  qui  sciens  alienum  fundum  pears  and  claims  his  land,  he  can  have 
possedcrit,  non  idem  concessum  cst.  no  action  for  fruits  which  the  possessor 
Itacpic  cum  fundo  etiam  fruetu^  has  consumed.  But  the  same  allow- 
licet  consumpti  sint,  oogitiu:  resti-  ance  is  not  made  to  him  who  has  know- 

iugly  been  in  (Msscssion  of  another's 
estate  ; and  therefore  he  is  compelled 
to  restore,  together  with  the  lands,  all 
the  fruits,  although  they  may  have 
been  consumed. 

D.  xli.  1.  48 ; D.  xxii.  1.  45. 

Juatiiiian  now  pivsse.s  to  the  interest  of  a hona  fide  pis.sessor 
ami  a usufructuary  in  the  fruits  of  land,  a subject  to  which  he  is 
led  by  having  spoken  of  other  ways  in  which  the  interest  of  the 
owner  of  the  soil  was  limited. 

A person  would  be  said  to  possess  bona  fide  and  ex  jasta  causa 
' who  had  received  a thing  from  a person  he  believed  to  be  the 
owner  in  any  method  by  which  ownership  could  legally  pa.ss. 
(See  note  on  Tit.  6.  10.) 

As  long  as  the  fruits  still  adhered  to  the  soil,  that  is,  were 
still  ungathered,  they  belonged  to  the  owner  of  the  soil.  If 
gathered,  but  not  consumed,  they  belonged  to  the  bona  fide  pos- 
sessor as  against  every  one  e.^cept  the  owner  of  the  soil.  When 
the  owner  of  the  soil  claimed  them,  they  became  his,  for  they  hail 
only  been  the  properly  of  the  bona  fide.  posses.sor  interim  (I),  xli. 
1 . 48),  that  is,  provisionally ; but  it  they  had  been  consumed,  the 
owner  of  the  soil  could  not  recover  their  value  from  the  hona  fide 
posses.sor.  The  mala  fide  poasessor,  on  the  contrary,  wa.s  obliged 
to  give  the  value  even  of  those  that  were  consumed  (restituere 
frairtus  consumptos). 

There  seems  little  doubt  that  the  interast  of  the  bona  fide 
pxs.ses.sor  extended  over  all  the  fruits  of  the  land,  and  not  only 
over  tho.se  produced  by  his  cultivation  and  care  (see  D.  .xli.  1.  48  ), 
although  Pomponius  (D.  xxii.  1.  45)  seems  to  limit  it  to  the  latter. 

36.  Is,  ad  quem  ususfnictus  36.  The  usufructuary  of  land  docs 
fundi  pertinet,  non  aliter  fructuum  not  become  owner  of  the  fruits  until  he 
dominus  cflicitur,  quam  si  eog  ipse  has  himself  gathered  them  ; and  there- 
pcrceperit.  Et  ideo  licet  maturis  fore,  if  he  should  die  while  the  fruits, 
fructihus,  nondum  tamen  perceplia,  although  ripe,  are  yet  ungalhcred, 
deccsserit,  ad  hcredem  ejus  non  per-  they  do  not  belong  to  his  heir,  but  are 
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tinent,  sed  domino  proprietutis  ad-  the  property  of  the  owner  of  the  soil, 
qiiiruntur.  Eadciii  fere  et  de  colono  And  nearly  the  eamc  may  be  said  of 
dicuntur.  the  farmer. 


The  interest  of  the  usufructuary  has  a special  Title  (Tit.  4) 
devoted  to  it,  and  all  remarks  upon  it  may  be  reserved  till  we 
arrive  at  that  Title. 

Eadem  fere.  The  heirs  of  the  eolonus  (here  used  for  any  peinon 
farming  land  let  to  him)  could  gather  fruits  not  gathered  by  him, 
for  his  rights  did  not  perish  with  him ; but  the  ungathcred  fruits 


were  legally  the  property  of  the 
tlirough  him  if  they  wore  taken 
65.  10.) 

37.  In  pccudum  frnctn  ctiaiu 
fetuH  eat,  siciiti  lac  et  pilus  et  lana : 
itiv|ue  agni  et  hiedi  et  vituli  et 
equnli  etatiiu  naturali  jure  dominii 
sunt  fructuarii.  Partus  vero  ancillie 
in  fructu  non  est,  itaque  ad  domi- 
num  proprietatis  pertinent ; abaur- 
dum  eniiu  videbatur,  hominem  in 
fructu  c.sse,  cum  omnes  fructus  re- 
rum natura  hominum  gratia  com- 
paravit. 

D.  XI 


owner,  and  the  farmer  had  to  sue 
away.  (D.  xix.  2.  60.  5 ; C.  iv. 


37.  In  the  fruits  of  animals  are 
included  their  young,  as  well  as  their 
milk,  hair,  and  wool ; and  therefore 
lambs,  kids,  calves,  and  colts,  imme- 
diately on  their  birth  become,  by  the 
law  of  nature,  the  property  of  the 
usufructuary ; but  the  ofTspriiig  of  a 
female  slave  is  not  reckoned  among 
fruits,  but  belongs  to  the  owner  of  the 
property.  For  it  seemed  absurd  that 
man  should  be  reckoned  among  fruits, 
when  it  is  for  man's  benefit  that  all 
fruits  are  provided  by  nature, 
i.  1.  28. 


Ulpian  gives  as  a reason  for  the  children  of  slaves  not  being 
in  fructu,  thatiton  temcre  ancillaeejua  rei  causa  comparantur, 
ut  pariant.  (D.  v.  3.  27.)  There  were,  however,  many  animals, 
cows  or  marcs  for  imstanco,  used  for  draught,  that  could  not  be 


saitl  to  be  expressly  destined  to 
sfiring  was  in  fructu. 

38.  Sed  si  gregis  usumfructum 
quis  habeat,  in  locum  demortuorum 
capituni  ex  fctu  fructuarius  summit- 
tcre  debet,  utetJuliano  visum  est, 
et  in  vinearum  demortuorum  vel 
arbomin  locum  alias  debet  substi- 
tucre.  Kecte  enim  colere  debet  et 
quasi  bonus  paterfaiuilias  utL 


bear  oflspring,  and  yet  their  oft- 


38.  The  usufructuary  of  a flock 
ought  to  replace  any  of  the  flock  that 
may  hap[ien  to  die,  by  supplying  Uie 
deficiency  out  of  the  young,  as  Julian 
too  was  of  opinion.  So,  too,  the  usu- 
fructuary ought  to  supply  the  place  of 
deiul  vines  or  trees.  For  he  ought  to 
cultivate  with  care,  and  to  use  every- 
tliing  as  a good  paterjamilias  would 
use  it. 


This  paragraph  relates  entirely  to  the  subject  of  Title  4. 


39.  Thosauros,  quos  quis  in  suo 
loco  invenerit,  divus  Hadrianus, 
naturalem  a^quitatem  secutus,  ei  con- 
cessit, qui  invenerit.  Idemque  sta- 
tuit,  si  quis  in  sacro  aut  in  religioso 
loco  fortuito  casu  invenerit.  At  si 
quis  in  alieno  loco  non  data  ad  hoc 
opera,  sed  fortuito  invenerit,  dimi- 


39.  The  Em{>eror  Hadrian,  in  ac- 
cordance with  natural  equity,  allowed 
any  treasure  foimd  by  a man  in  his 
own  land  to  belong  to  the  finder,  as 
also  any  treasure  found  by  chance  in  a 
sacred  or  religious  place.  Hut  if  any 
one  found  treasure  w ithout  any  express 
search,  but  by  mere  chance,  in  a place 
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dium  domino  soli  concessit.  Et  belonging  to  another,  the  emperor 
convenicnter,  si  quis  in  Ca?sarisloco  granted  half  to  the  finder  and  half  to 
invenerit,  dimidium  inventoris,  dimi-  the  proprietor  of  the  soil  ; and  oix  the 
diimi  Ca*saris  esse  statuit.  Cui  con-  same  principle  he  ordered  that,  if  any- 
veniens  est,  et  si  quis  in  publico  loco  thing  was  found  in  a phvce  belonging 
vel  fiscali  invenerit,  dimidium  ipsius  to  thie  emperor,  half  should  belong  to 
esse,  dimidium  fisci  vel  civitatis.  the  finder,  and  half  to  the  emperor. 

And  consistently  with  this,  if  a man 
finds  anything  in  a place  belonging  to 
a city  or  to  the  fiacus,  half  belongs  to 
the  finder,  and  half  to  the  fiscua  or  the 
city. 

D.  xli.  1.  63.  pr. ; D.  xlix.  14.  3.  10. 

Thesaums,  say.s  Paul  (D.  xH.  1.  31.  1),  est  vetus  qucedam  de- 
positio  pecuniae  (that  is,  of  anything  valuable),  cujus  non  extat 
memoria,  utjam  dominum  non  habeat.  Of  courscif  itwas  known 
who  placed  it  there,  it  was  known  to  whom  it  belonged.  But  a 
treasure,  though  its  depositor  was  unknowm,  was  not  considered 
exactly  as  a res  nullius.  The  owner  of  the  land  in  which  it  was 
found  had  always  some  interest  in  it.  If  he  found  it  him.self,  it  all 
belonged  to  him  ; if  another  person  found  it,  the  finder  and  the 
owner  of  the  land  divided  it  equally.  When  there  was  no  owner 
of  the  land,  as  when  the  place  was  sacred  or  religious,  the  finder 
took  it  all.  But  no  one  was  allowed  to  make  the  search  for  trea- 
sure an  excuse  for  digging  up  tombs  and  sacred  places,  or  for 
digging  up  other  men’s  ground  ; and  therefore  it  was  only  when 
the  di.scovery  was  <piite  accidental,  and  the  finder  had  made  no 
.search  for  it,  that  the  treasure,  or  the  half  of  it,  as  the  case  might 
be,  was  permitted  to  belong  to  him. 


40.  Per  traditionem  quoque  jure 
natural]  res  nobis  adquiruntur : nihil 
enim  tom  conveniens  est  natural] 
ajquitati,  quam  voluntatem  doniini, 
volentis  r(?m  suam  in  alium  trans- 
ferre,  ratjuii  haberi.  Et  ideo  cujus- 
cmiupie  generis  sit  corporalis  res, 
tradi  potest  et  a domino  tradita  ali- 
enatur.  Itaque  stipendiaria  quoque 
et  tributaria  pnedia  eodcm  rnodo 
alienantur.  Vocantur  autem  stipen- 
diaria et  tributaria  prtedia,  quae  in 
provinciis  sunt,  inter  quae  nec  non 
Italica  praedia  ex  nostra  constitu- 
tione  nulla  diirerentia  est. 


40.  Another  mode  of  ivcquiring 
things  according  to  natural  law  is  tra- 
dition ; for  nothing  is  more  conform- 
able to  natural  equity  than  that  the 
wishes  of  a person,  who  is  desirous 
to  transfer  his  property  to  another, 
should  be  confirmed.  And  therefore 
corporeal  things,  of  whatever  kind, 
may  be  passed  by  tradition,  and,  when 
so  passed  by  their  owner,  are  made 
the  property  of  another.  In  this  way 
are  alienated  stipendiary  and  tributary 
lands,  that  is,  lands  in  the  provinces, 
between  which  and  Italian  lands  there 
is  now,  by  our  constitution,  no  dirl'er- 
ence. 


D.  xli.  1.  9.  3 ; C.  vii.  31. 


Before  the  property  in  a thing  could  be  transferred  from  one 
person  to  another,  it  was  iieco.s.sary  that  the  process  should  be 
complete  in  four  points: — 1.  The  person  who  transferred  it  must 
be  the  owner ; 2.  lie  must  place  the  person  to  whom  he  trans- 
ferred it  in  legal  po.ssession  of  the  thing  ; 3.  lie  must  tran.sfer  the 
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wlUi  intention  to  p;vs.s  the  property  in  it ; 4.  Tlie  person  to 
whom  it  WHS  trHnsl'erreil  mast  receive  it  with  intention  to  become 
the  owner. 

The  placin}^  nnother  in  lej^al  posseasion  of  a thing  wa.s  termed 
the  traditio  of  that  thing.  In  the  simple.st  case,  that  of  a port- 
able moveable,  the  owner  might  really  hand  over  the  thing  to 
the  perxon  who  wa.s  to  become  its  po.ssossor ; but  in  no  case  was 
it  necessary  that  this  should  lie  done ; what  was  ncco.ssary  was 
that  the  party  who  was  to  receive  it  should  have  the  thing  in  his 
power,  and  that  the  two  parties  .should  expreas,  in  any  way  what- 
ever, the  wi.sh  of  the  one  to  transfer,  of  the  other  to  accept,  the 
poasc-ssion.  The  thing  need  not  be  touched  ; land,  for  instance, 
need  not  be  entered  on  ; but  the  person  who  was  to  be  placed  in 
passeasion  must  have  the  thing  before  him,  so  as  to  be  able,  by  a 
physical  act,  to  exercise  ])ower  over  it.  (See  Savigny  on  Posse^- 
81071,  Bk.  ii.  sees.  10  and  17.) 

Property  could  not  bo  transferred  by  mere  agreement.  {Tra- 
ditlonibus  et  Tusucapionibus  dominia  reriim,  non  nudis  pact  is, 
transferninixir.  C.  ii.  3.  20.)  The  agreement  was  but  the  ex- 
preasion  of  the  intention  of  the  parties ; and  this  WiW  ineHeetual 
uidess  it  was  accompanied  by  the  party  being  placed  in  passeasion 
to  whom  the  thing  was  to  be  transferred. 

Pcaiiia  slipendiaria  were  provincial  lands  belonging  to  the 
people,  tributaria  provincial  lands  belonging  to  the  emperor. 
(Gai.  ii.  21.)  It  will  be  remembered  that  so  long  as  the  distinc- 
tion remained  between  Itolian  and  pirovincial  land  the  Jtalicum 
solv.m  was  a res  rnancipi,  and  could  only  be  transfeiTcd  by  the 
peculiar  form  of  nnancipatio.  (See  Introd.  sec.  59.)  The  dis- 
tinction had  long  been  obsolete,  and  was  formally  abolished  by 
■Jastinian.  (C.  vii.  31.) 

41.  Sed  si  quideiii  ex  causa  dona-  41.  If  things  are  delivered  by  way 
tionis  aut  dotis  aut  qualibet  alia  ex  of  gift  or  as  a dos  or  for  any  other  pur- 
causa  tradantur,  sine  diibio  transfer-  po.se,  the  property  in  them  is  no  doubt 
uritiir  ; venditie  vero  ct  traditai  non  transferred.  But  things  sold  and  de- 
aliter  cinptori  adquiruntur,  quam  si  livered  are  not  acquired  by  the  buyer 
is  venditori  pretiuru  solverit  vel  alio  until  he  has  paid  the  seller  the  price, 
modo  ei  satislecerit,  vehiti  expro-  or  satisfied  him  in  some  way  or  other, 
iiiisBore  nut  pignore  dato.  Quod  as  by  procuring  some  third  person  who 
cavetur  quidem  etiam  lege  duodeciin  promises  to  pay,  or  by  giving  a pledge, 
tabularum:  tamen  recto  dicitur  ot  -Vnd,  although  this  is  jirovided  by  a 
jure  gentium,  id  est  jure  naturali,  law  of  the  Twelve  Tables,  yet  it  may 
id  efliei.  Sod  et  si  is,  qui  vendidit,  be  rightly  said  to  spring  from  the  law  of 
fidem  emptoris  secutus  fuerit,  dicen-  nations,  that  is,  the  law  ot  nature.  But 
dum  est,  statim  rem  emptoris  fieri.  if  the  seller  has  accepted  the  credit  of 

the  buyer,  the  thing  then  tiecomos  im- 
mediately the  property  of  the  buyer. 

D.  xviiL  1.  ill.  53. 

Tlie  seller  would  generally  not  have  the  intention  to  tran.sfer 
the  jiroperty  until  he  received  the  price  ; but  he  might  be  content 
to  look  to  another  penson  for  the  jiaymcnt  of  the  jirice,  or  he  might 
choose  to  accept  the  credit  of  the  buyer  in.stead  of  the  priee  iiself ; 
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and  if,  in  either  of  these  ca.ses,  he  intended  to  paas  the  projierty, 
it  would  pii.s.s  at  once,  irresjx-ctively  of  the  price  beinjf  paid.  For 
the  meaning  of  exjyromissor,  see  Hk.  iii.  Tit.  29.  3. 

t 

4*2.  Nihil  uutem  interest,  utnim  42.  It  is  iimiiaterial  whether  the 
ipse  doniinus  tradat  alicui  rein,  an  owner  delivers  the  thinf;  himself  or 
vohintate  ejus  alius.  some  one  el.se  by  his  desire. 

D.  xli.  1.  9.  4. 

43.  Qua  ratione,  si  cui  libera  43.  Hence,  if  any  one  is  entrusted 

neRotiorum  administratio  a domino  by  an  owner  wdth  the  uncontrolled 
penniHsa  fuerit  isque  ex  his  negotiis  administration  of  his  goods,  and  he 
rein  vendidcrit  et  tratlidi'rit  facit  sells  and  delivers  anything  which  is 
earn  aceipientis.  a part  of  these  goods,  he  passes  the 

proi>erty  in  it  to  the  [>erBon  who  re- 
ceives the  thing. 

1).  xli.  1.  9.  4. 

By  tlie  will  of  the  owner,  the  manager  of  tlie  projwrty  is  able 
to  deal  with  it ; and  if  he  deals  with  it,  the  will  of  the  owner  Ls 
e.\pre.s.sed  through  him. 

44.  Interdum  ctiaui  sine  traili-  44.  Soinetiines  even  the  mere  wish 

tiono  nuda  voluntas  sutlicit  doinini  of  the  owner,  without  tradition,  is 
ad  ri'in  transfcrendani,  veluti  si  rein,  snflicient  to  triuisfer  the  property  in  a 
qiiiun  tibi  aliquig  cominoilavit  aut  thing,  os  when  a person  has  lent  or  let 
locavit  aut  apud  te  deposuit,  ven-  to  you  anything,  or  deposited  anything 
diderit  tibi  aut  donaverit.  Quanivis  with  you,  and  then  afterwards  sells  or 
enim  ex  ea  causa  tibi  eain  non  tradi-  gives  it  to  you.  For,  although  he  has 
derit,  eo  tamcn  ipso,  quod  patitur  not  delivered  it  to  you  by  way  of  sale 
tiiaiii  esse,  statiin  mhpiiritur  tibi  or  gift,  yet  by  the  mere  fact  of  his 
proiirietas  perimle  ac  si  eo  nomine  consenting  to  its  becoming  yours,  you 
traJita  fuisset.  instantly  acquire  the  property  in  it,  as 

fully  as  if  it  hiul  actuall.v  been  delivered 
to  you  for  the  express  purpo.se  of  pass- 
ing the  property. 

I),  xli.  I.  9.  i'l. 

When  the  person  to  w'hom  the  property  in  the  thing  wa.s 
triin.sferred  w'h.h  already  in  phy.sietil  |X)s.se.s.sion  of  the  thing,  then, 
if  the  wishes  of  the  partie.s  to  give  and  to  receive  the  projierty  in  it 
W'ere  added  to  this,  and  the  person  wlio  affected  to  give  the  property 
was  the  real  owner,  all  the  conditiotw  of  a transfer  w'ere  complete. 
It  made  no  diti'erence  what  was  their  respective  order  in  time. 
Generally  the  e.\pre.s.sion  of  will  would  precede  the  placing  in 
[si.s.session,  hut  not  necessarily.  When  the  person  to  whom  the 
property  in  the  thing  was  transferred  had  only  the  mere  detention 
of  the  thing,  that  is,  had  it  in  his  keeping  and  jxiwer  as  a hirer  or 
dejiositary  would  have,  but  had  not  al.so  the  intention  of  dealing 
with  it  as  an  owner,  all  that  was  necessary  to  change  this  detention 
into  poase.ssion  and  ownership  was  a change  in  the  animus  with 
which  it  was  held.  Tlie  intention  to  hold  it  a.s  an  owner  was 
sutliciently  shown  by  accepting  the  transfer  of  the  property.  The 
person,  in  like  manner,  who  transferred  the  property,  by  doing  so 
sulliciently  showed  his  intention  of  placing  the  other  in  {x«.se.ssion. 
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lliu-s  the  flifferent.  elements  of  traditio  were  broken  up  anti  aepa- 
rated,  not,  as  usual,  uniteil  in  a .sinjtle  act ; anil  this  is  what  is 
meant  in  the  text  by  sayint;  the  profterty  pas.ses  siv^  traditume. 

45.  Iteinsiquismercesinhorreo  45.  So,  too,  any  one,  who  has  sold 
depositos  vendiderit,  siniiil  ntqne  goods  deposited  in  a warehouse,  as  soon 
claves  horrei  triuliderit  emptori,  as  he  has  handed  over  the  keys  of  the 
transfert  proprietatem  mercium  od  warehouse  to  the  buyer,  transfers  to 
eiuptorcni.  the  buyer  the  property  in  the  goods. 

D.  xli.  I.  9.  6. 

Apparently,  if  we  may  jutlj;c  from  the  statement  of  J’apinian, 
it  was  also  requisite  that  the  key  should  be  given  (ipud  fiorrm, 
at  the  warehouse.  (D.  xviii.  1.  74.)  A person  who  was  at  the  ware- 
house and  had  the  key  in  his  hand  was  in  a po.sition  to  exercise 
immediate  power  over  the  contents  of  the  warehouse  ; the  gootls 
were  in  his  custody,  ami  he  was  thus  placed  in  po.sses.sion  of  them. 
'I’he  key  was  not  symbolical,  but  was  the  means  by  which  he  was 
enabletl  to  deal  with  the  goods  as  an  owner. 

4(>.  Hoc  ainplins  interdum  et  in  4C.  Nay,  more,  soinetimeB  the  in- 
incortaiu  personam  collocata  volun-  tention  of  on  owner,  although  directed 
taa  domini  trauafert  rei  proprieta-  only  towards  an  uncertain  person, 
teni ; ut  ccce  pradores  vel  consulea,  transfers  tlie  property  in  a thing.  For 
qui  missilia  jactant  in  vulgua,  ignor-  instance,  when  the  pra-tors  or  consuls 
ant,  quid  eorum  quisque  exoepturus  throw  their  largesses  to  the  mob,  they 
sit,  et  taraen,  quia  volunt,  quod  do  not  know  what  each  person  in  the 
quisque  exceperit,  ejus  esse,  statim  mob  will  get ; but  as  it  is  their  inten- 
eum  dominum  efficiunt.  tion  that  each  should  have  what  ho 

gets,  they  make  what  each  gets  imme- 
diately belong  to  him. 

D.  xli.  1.  9.  7. 

47.  Qua  ratione  verius  esse  vide-  47.  Accordingly  it  is  quite  true  to 

tur  et,  si  rem  pro  derelieto  a domino  say  that  anything  which  is  seised  on, 
habitain  occupaverit  tpiis,  statim  when  it  has  been  treated  as  abandoned 
eum  dominum  effici.  Pro  derelieto  by  its  owner,  becomes  immediately  the 
autcni  habetur,  qnod  dominus  ea  property  of  the  person  who  takes  {xis- 
mente  nhjecerit,  ut  id  rerum  suarum  session  of  it.  And  anything  is  con- 
essc  nollet,  ideoque  statim  dominus  sidcred  as  abandoned,  which  its  owner 
esse  desinit.  has  thrown  away  with  the  intention  no 

longer  to  have  it  ns  a part  of  his 
property ; for  thcrci)y  it  immediately 
ceases  to  belong  to  him. 

P.  xli.  7.  1. 

It,  might  scorn  ns  if  the  property  in  things  ahamlonoil  was 
tran.s ferret  1,  like  that  in  things  thrown  to  the  moh,  hy  the  wi.sh  of 
the  ow'iier  to  transfer  it  to  the  pci’son  who  shoulil  first  take  ptxs- 
scssion  of  it;  hut  it  is  much  more  natural  to  consiiler,  with  the, 
text,  that  the  thing  hecomc.s  a res  nullius  hy  being  aliaiuloneil, 
and  the  property  of  the  first  occupant  by  being  taken  pos.se.s- 
sion  of. 

48.  Alia  cansa  est  eamm  remm,  48.  It  is  otherwise  with  respect  to 
qnie  m tempestalc  iiinris  Icvandat  things  thrown  ovcrhounl  in  a storm, 
navis  causa  cjiciuntur.  Ha'  enim  to  lighten  a vessel;  fur  they  remain 
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doininoniin  pcrniftncnt,  quia  palani 
ust,  uas  non  eo  aniino  cjici,  quo  quis 
eas  lialiurc  non  vult,  sod  quo  ina},’is 
cum  ii>Ha  navi  periciilnm  umria  eflii- 
Riat : qua  de  canaa  si  quis  eas  flucti- 
iius  cxpulftaa  vcl  ctiaiii  in  ipso  iniu-i 
na<!tus  lucrandi  aniino  abstiilcrit, 
fnrtuin  coininiltit.  Nec  longc  dis- 
ccdcre  vidcntur  ab  his,  quir  de 
rlieda  currente,  non  intcllegentiibus 
doininis  cadunt. 


D.  xli.  1.  9.  8; 


the  property  of  their  owners  ; ns  it  is 
evident  tluit  tliey  are  not  thrown  away 
through  a wish  to  get  rid  of  tlieni,  but 
in  order  tliat  tlieir  owner,  together 
with  the  sliip  itself,  may  more  easily 
escape  the  dangers  of  the  sea  Hence, 
any  one  wlio,  with  a view  to  profit  him- 
self by  such  things,  takes  them  away 
when  washed  on  shore,  or  when  he 
has  found  them  in  the  sea,  is  guilty  of 
theft.  And  much  the  same  may  be 
said  as  to  things  which  drop  from  a 
carriage  in  motion,  without  the  know- 
ledge of  their  owners. 

1).  xlvii.  4.3.  4. 


A tliiiifr  could  not  be  coimideml  as  abandoned  and  made  a res 
nullim  unlo.ss  its  owner  intended  to  cease  to  be  its  owner. 


Tit.  II.  DE  REBUS  INCORPORALIHUS. 

Qmrdam  pra'terea  res  corporates  ('ertain  things,  again,  are  corporeal, 
sunt,  quicdam  incorporales.  others  incorporeal. 

Oal  ii.  12;  It.  i.  8.  1.  1. 

.Tastinian,  after  bavin};  sjioken  of  the  natural  iikxIos  of 
acquirin};  property  in  tbin<;a,  returns  in  tliis  Title  to  the  divLsion 
of  tbinirs,  and  adds  one  more  division,  that  of  thin};8  corporeal 
and  incorporeal,  to  the  divisions  (riven  at  the  bo};inninf;  of  the  last 
'I'itle.  Our  senses  tell  us  what  thiii};s  corporeal  are  : thiu};s  in- 
corporeal are  riirhis,  that  i.s,  tix(.fd  relations  in  which  men  stand  to 
thin};8  or  to  other  men,  relations  f;ivin<;  them  {Htwer  over  thiiifrs 
or  claims  a};ainst  persons.  And  these  ri}rhts  are  thein.selves  the 
objects  of  rights,  and  thus  fall  under  the  detinition  of  thiriipi.  For 
instance,  the  riglit  to  walk  over  anothennan’s  land  is  said  to  lx; 
an  incorp(jreal  thing;  for  we  may  have  a claim  or  right  to  have 
this  right,  exactly  as,  if  the  land  belonged  to  us,  we  should  have 
a right  to  have  the  land.  These  rights  over  thin};s  were  termed 
jtira  in  rem,  and  the.se  jura  in  rein,  some  of  the  more  imjxirtuit 
of  which  are  treated  of  in  this  part  of  the  IiLstitutes,  were  almost 
exactly  on  the  hjoting  of  ‘ res  ’ in  Roman  law,  and  were  t he  subjects 
of  real  actions  e(pially  with  things  corporeal.  (See  Introd.  sec. 
,50.)  'I’liis  language  of  Roman  law  is  rather  in  accordance  with 
jxipular  language  and  practical  convenience  than  theoretically  accu- 
rate. Strictly  sjieaking,  the  ownei-ship  of  a field  is  just  as  much 
incorporeal  as  the  ownership  of  a right  of  way  over  a field,  and  in 
Isith  cases  the  law  only  treats  of  the  corporeal  thing,  the  field, 
with  reference  to  the  incorixireal  rights. 

We  can  hardly  speak  of  the  jKisse.ssion  of  a thing  incorjioreal, 
hut  still  the  actual  exercise  of  the  right  .so  much  n'.sendiles  tjie 
occupation  and  using  of  a corporeal  thing,  that  the  term  ejinisi- 
2>ossi:ssio  has  been  employed  to  denote  the  jHisition  of  a pei'son 
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who  cxcrci.ses  the  ri^jht  without  upjK>.sitioii,  aii<l  cxerci.ses  it  as  if  he 
was  its  owner.  As  little  can  we  .sj)eak  of  the  Iruilitio  or  delivery 
of  a rif(ht;  but  just  as  quasi-possexsin  is  useil  to  express  a po.sitioii 
aiialoj^ous  to  tliat  of  a poxsrxsor,  so  quasi-traditio  is  a teiau  used  to 
si^niify  the  placin''  of  a person  in  this  js'sition. 

1.  Corponilcs  ca'  sunt,  <pm-  siii  1.  t'orporoiil  things  nrc  those  which 

natura  taiigi  possunt : vehiti  fuiulus,  are  by  their  nature  tangible,  as  lainl. 
homo,  vestis,  auruili,  argentuiii  et  a slave,  a gariiient,  golil,  silver,  ami 
cieiiii|uc  aliie  res  iimuiuerabiles.  other  things  innumerable. 

Gai.  ii.  13;  I),  i.  H.  1.  1. 

2.  Incoqmrales  autem  sunt,  quie  2.  Incorporeal  things  are  those 

tangi  non  pos.sunt  tjualia  sunt  ea,  which  are  not  tangible.  'I'hey  are 
(juie  in  jure  consistunt : sicut  here-  such  as  consist  in  a right,  as  an  in- 
uitas,  usustructus,  usus,  obligationes  hcritance,  a usufruct,  a use,  or  ohli- 
quoquo  iikmIo  contractiu.  Ncc  ad  gations  in  whate\er  way  contracted, 
rein  jicrtinet,  quod  in  heredilate  Nor  docs  it  make  any  dillerence  that 
res  curporalcs  contiucutur : nam  et  things  eur|>oreid  are  contained  in  an 
fructus,  qui  ex  fundo  percipiuntur,  irdieritunec  ; for  fruits,  gathered  by 
corporales  sunt  et  id,  quod  ex  aliqiia  the  usufructuary,  are  corporeal ; and 
obligationenobisdebctur,  plerumquc  that  which  is  due  to  us  by  virtue  of  an 
corporale  est,  veluti  fundus,  homo,  obligation,  is  generally  a corporeal 
|Kicunia : mini  ipsuni  jus  heroditatis  thing,  as  a field,  a slave,  or  money; 
et  ipsum  jus  utendifruendi  et  ipsum  while  the  right  of  inheritance,  the  right 
jus  obligationis  incorporale  est.  of  usufruct,  and  the  right  of  ohligation. 

are  incorporeal. 

Gai.  ii.  U ; 1).  i.  8.  1.  1. 

3.  Eodem  nnnicro  sunt  jura  8.  Among  things  incorporeal  arc 
jira'diorinn  urbanoruin  et  nisti-  the  rights  over  estates,  urban  and 
coruni,  qua;  et  servitutes  vocantnr.  rural,  which  are  also  called  servitudes. 

Gai.  ii.  U ; 1).  i.  8.  1.  1. 

In  the  la.st  section  it  was  said  that  usufruct,  a pijrsonal  servi- 
tude, was  an  incorjxireal  thinif,  and  the  same  is  now  .said  of  real 
or  jiraidial  servitudes.  This  is  inteinled  as  an  observation  pre- 
liminary to  the  next  three  Titles,  which  treat  of  servitiule.s.  By 
servitu'les  are  meant  certain  portions  or  fraoments  of  the  rifrht  of 
ownership  separated  from  the  rest,  and  enjoyed  by  persons  other 
than  the  owner  of. the  thin<r  itself.  When  the  servitude  was  ijiven 
to  a particular  person,  it  was  .said  to  be  a pei-sonal  servitude.  When 
it  was  associated  with  the  ownership  of  another  thing,  so  that 
whoever  was  the  owner  of  this  other  thin<r  wiis  the  owner  of  the 
.servituile,  the  servitinle  was  .said  to  lie  a real  or  pnedial  servitude  ; 
the  latter  term  beinj;  u.sed  because  it  was  indisjxui.sable  that  there 
should  be  an  immoveable  thiiii'  (see  para^iraph  S of  next  Title),  in 
virtue  of  whicli  the  rij^ht  {,dven  by  the  servitude  was  exercised  ; 
and  the  word  pni  diam,  bein^  taken  in  a j^eneral  sen.se,  was  u.sed 
to  denote  this  immoveable.  The  thiiifi  over  which  the  prsedial 
servitude  was  exerciseil  was  also  always  an  immoveable.  Thiiifjs 
over  which  servituili's,  whether  per.sonal  or  |(ra'ilial,  weiv!  exercised, 
were  saiil  I"  .scree  the  pi'ision  to  whom  or  the  thinj^  to  whieh  the 
servitude  was  attached , ami  hence  the  terms  stryt/iw,  res  servic/is. 
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were  finployod,  tho  tliiiiff  in  rifflit  of  which  the  Hcrvitudo  was 
enjoy<!d  Iwiug,  iu  op{X)sition,  lenned  res  dominans.  (See  Iiitrud 
sec.  ()4.) 

No  one  could  have  a servitude  over  his  own  tiling,  iiulli  res 
SIM  servit.  (1).  viii.  5.  2(5.)  For  as  he  was  tlic  owner  of  all  the 
portions  into  which  the  right  of  ownership  was  sejuirahlc,  he  couhl 
not  have  a second  right  of  ownei-ship  over  any  one  [wrtion  .separated 
from  the  rest.  Again,  as  a servitude  was  the  suhtraction  of  some 
one  jiortion  of  ownership,  it  did  not  have  the  ellect  of  making 
the  owner  of  the  res  sereiens  do  any  |>o.sitive  act;  its  force  was 
either  to  make  him  undergo  .something,  as  that  another  should 
e.Kercise  a certain  power  over  a thing  of  which  he  was  owner,  or  to 
make  him  akstain  from  doing  something  which  as  owner  of  the 
thing  he  hail  i>owor  to  do.  Senntutum  'non  ea  nalura  est  ut 
(diijuid  Jacitd  quis,  sed  ut  aliquid  patiatur  aut  non  faciat. 
(1).  viii.  1.  15.  1.)  I^astly,  it  may  lx;  oliserved  that  a pneilial 
servitude  was  iudivisihle ; the  person  who  enjoyed  the  servitude 
could  not  break  uj)  this  fragment  of  ownership  into  lesser  frag- 
ments, but  a usufruct  could  be  divided. 


Tit.  III.  DE  SERVITUTIRUS. 


The  servitudes  of  rural  immove- 
ables are.  Her,  actus,  via,  aud  aqux 
ituctus.  Iter  is  tho  riglit  of  going  or 
passing  for  a man,  not  of  driving  beasts 
or  vehielea  Actus  is  the  right  of  driv- 
ing beasts  or  vehielea  So  a man  who 
has  the  right  of  passage  simply  has  not 
the  right  of  passage  for  beasts  or  ve- 
hicles ; but  if  he  has  the  latter  right 
he  has  the  former,  and  ho  may  use  the 
right  of  passage  without  having  any 
beasts  with  him.  17a  is  the  right  of 
going,  of  driving  beasts  or  vehicles, 
aud  of  walking  ; for  the  right  of  way 
uicludus  the  right  of  passage,  and  the 
right  of  passage  for  beasts  or  vehicles. 
Ai/me  ductus  is  tlie  right  of  conducting 
water  through  the  land  of  another. 

I),  viii.  8.  1.  pr. 

For  prerdiam  there  is  no  exact  Enfjlish  equivalent.  ‘ Estate  ’ 
.suHiccs  when  we  are  speakin;r  of  a prtrdium  riwf  icum,  but  it  i.s 
scjircely  consonant  with  usaj;e  to  speak  of  a house  a.s  an  ‘ urkui 
estate’.  The  French  immeuhle  exactly  corresponds  lopnedium, 
and,  {xirhaps,  by  Ixirrowiiiff  the  term  ‘ immoveable  ’ we  approach  as 
m;arly  to  prddiinn  :us  the  lan;^ia;xe  will  permit. 

I’r.-cdial  .servitudes,  that  is,  .serx  itudes  po.s.ses.sed  over  one  im- 
moveable in  right  of  having  another  immoveable,  were  divided 


Rusticorum  jira'dioriun  jura  sunt 
ha!c:  iter,  actus,  via,  atpiie  ductus. 
Itorest  jus  eundi,  aiiibulundi  hoinini, 
non  etiam  jumentum  agondi  vel 
vchiculum  : acdus  est  jus  agondi  vtd 
jumentum  vel  vchiculum.  Ita<pie 
qui  iter  habet,  actum  non  habet ; 
(]ui  actum  habet,  et  iter  habet  co<iuc 
uti  potest  etiam  sine  jmuento.  Via 
est  jus  oundi  et  agondi  et  ainbulandi : 
mun  et  iter  et  actum  in  se  via  cou- 
tinet.  Aqme  ductus  est  jus  aqus: 
ducenda;  xicr  fuudum  alieuum. 


Digitized  by  Google 


LIB.  II.  TIT.  III. 


119 


into  those  of  rural  and  urban  immoveables  (prcrdia  rmstica  et 
urhuna).  The'  distinction  undoubtedly  arose  from  the  one  kind 
being  more  common  in  the  country,  the  other  in  the  town.  But 
the  distinction,  as  it  was  practically  understood,  soon  lost  the  traces 
of  its  origin  ; and  a servitude  was  said  to  be  that  of  a rural  im- 
moveable when  it  was  one  which  affected  the  soil  itself,  and 
that  of  an  urban  immoveable  w'hen  it  was  one  which  affected  the 
auperjicies,  that  is,  anything  raised  upwn  the  soil.  Servitutes 
prijudiorum  alia  in  solo,  alia  in  superjicie  consistunt.  (D.  viii. 
1.  3.)  If  the  servitude  was  one  which  affected  the  soil,  and  for 
the  enjoyment  of  which  the  soil  itself  sufficed,  as,  for  in.stance,  the 
right  to  traverse  another  man’s  land,  or  to  draw  water  from  his 
spring,  it  made  no  difference  where  the  land  or  the  spring  was 
situated.  They  might  be  in  the  heart  of  a city,  and  yet  the  servi- 
tude was  one  of  a rural  immoveable.  So,  too,  if  the  servitude  was 
one  which  affected  something  built  or  placed  on  the  soil,  as,  for 
instance,  the  right  to  place  a beam  in  another  man’s  building ; 
although  this  building  ■was  in  the  country,  the  servitude  was  one 
of  an  urban  immoveable.  In  this  paragraph  and  in  paragraph  2, 
instances  are  given  of  servitudes  of  rural  immoveables.  The  oliject 
of  the  servitude  iter  was  the  right  of  passing  across  land  on  foot 
or  horseback  : iter  est  qua  quis  pedes  vel  eques  commeare  potest. 
(D.  viii.  3.  12.)  That  of  the  servitude  actus  was  the  right  of 
driving  animals  or  vehicles  across  land : qui  actum  habet  et  plaus- 
trum  ducere  et  pimenta  agere  potest.  (D.  viii.  3.  7.  pr.)  'I'hat 
of  the  servitude  via  was  the  right  of  using  the  road  in  any  way 
whatever,  as,  for  instance,  of  <lragging  .sbines  or  timber  over  it, 
which  he  could  not  do  if  he  had  only  the  actus  (1).  viii.  3.  7.  pr.); 
and  of  having  the  road,  in  the  alxsiiiice  of  sjM'cial  agreement,  of  the 
width  provided  by  the  law  of  the  Twelve  Tables,  that  is,  eight  feet 
where  it  ran  straight,  and  sixteen  feet  where  it  wound  round  to 
change  its  direction  : via  laiitudo  ex  lege  Duodecim  Tabidaru/m. 
in  parrectum  orto  pedes  habet ; in  anfractum,  id  est,  vbijlexum 
est,  sedecim.  (D.  viii.  3.  8.)  Uf  course  the  larger  of  the.se  rights 
comprehended  the  smaller  ; if  a pci-son  had  the  right  of  driving 
over  land,  he  had  the  right  of  pa.s.sing  over  it.  A special  agree- 
ment might  indeed  be  nia<le  to  the  contrary  ; a person  might,  for 
instance,  grant  the  right  of  dri\  ing  beasts,  but  insist  that  the  way 
should  never  be  used  except  when  beixsts  were  driven. 


1.  I’rrt  Jionini  urbanonmi  sunt 
servitutes,  qiuc  U-'dilieiis  inliierent, 
ideu  urbtuioruiu  pnedioruiu  dicta*, 
quoniam  icdificia  omnia  urbana 
|iripdia  appellantur,  ctsi  in  villa 
adificata  aunt.  Item  pra'diorum 
urbanunnn  servitutes  sunt  lue:  ut 
vieiniis  oiiera  vicini  siistineat:  ut  in 
parietein  ejus  Herat  vicino  tiitmiin 
nnrnittere  : ut  slillicidiuin  vel  Huinen 
tccipiat  quis  in  adcs  suas  vcl  in 


I.  Tile  servitudes  of  urban  im- 
moveables  itre  those  which  apia-rlain  to 
buildings,  and  they  are  said  to  be  ser- 
vitudes of  urban  immoveables,  because 
we  term  all  editiees  urban  immoveables, 
although  really  built  in  the  country. 
Among  these  servitudes  are  the  follow- 
ing: Uiat  a person  has  to  support  the 
weight  uf  the  adjoining  house  : that  a 
neighbour  should  have  the  right  of  in- 
serting a beam  into  his  neighbour  e 
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oruaiii,  vel  non  rcoipial ; el  ne  nllitis  wall ; that  ho  has  to.receive  or  not  to 
tollat  qtiis  aalcs  suas,  uc  luuiinibus  receive  tlic  water  that  dro[is  or  runs 
vieiiii  olliciutur.  from  another  man’s  house  on  to  his 

building  or  into  his  court;  or  that 
he  is  not  to  raise  his  house  higher, 
and  thereby  obstruct  his  neighbour’s 
lights. 

D.  viii.  2.  2. 

The  words  qv,m  (rdificiw  inha  irnt  in  the  te.xt,  are  eciuivalent 
to  the  ivt  8Uf>crjicie  conaistunt  of  Paul.  (1).  viii.  2.  20.  pr.)  Tlie 
Mervitu(le.s  attach  to  some  buihlinjr  raised  on  the  soil. 

Oaeravicini  sustineat.  By  this  servitude  a wall  or  pillar  of 
the  re.8  8ermen8  was  ohlij^al  to  support  the  weight  of  the  rc8 
doininans.  The  owner  of  this  wall  or  pillar,  so  long  lus  he  re- 
mained owner,  was  Iwund  to  keep  it  in  go<xl  repair,  so  its  to  con- 
tinue to  supjH)rt  the  weiglit  .sjifely.  '(D.  viii.  5.  6.  2).  I'his  was  the 
only  case  where  the  owner  of  the  res  serviens  had  to  do  any  {xjsiti  ve 
act.  But  the  owner  of  the  wall,  into  whicli  a lieam  was  let  hy  the 
servitude  <h/7ii  immittendi,  was  not  compelled  to  repair  the  wall, 
in  order  that  the  beam  nught  rest  there  .safely.  (D.  viii.  5.  8.  2.) 

It  is  eiwy  to  understand  what  is  meant  by  the  .servitudes 
stillicidii  vel  Jliiminis  recipiendi  and  altiua  non  tollendi.  By 
the  one  the  res  serviens  was  made  to  receive  the  rain-water  of  the 
res  dviiiinana,  by  the  other  the  res  serviens  was  prohibited  from 
being  rai.sed  above  the  res  domin-ins.  But  in  the  text  we  have 
the  .servitude  stillicidii  vel  thvminis  non  recipiendi,  and  in  the 
i)a.s.sage  of  the  Dige.st  (viii.  i 2.),  from  which  much  of  the  text  is 
borrowed,  we  read  of  a servitude  altius  tollendi;  and  it  is  not 
very  easy  to  understand  what  these  servitudes  were  'riieojihilus, 
in  his  paraphrase  of  this  .section,  thus  explains  the  former:  Ant 
tu  jus  huj usmodi  (i.e  stiliicidia  tua  in  meas  cedes  projiciendi) 
habebas  in  cedes  meas  ; et  ro(ja  vi  te  ne  stiliicidia  tua  ant  canalea 
in  domain  vel  aream  meani  projicerea.  Thus  it  would  appear 
that  the  servitude  non  recipiendi  was  an  extinction  of  a pre- 
exi.stent  servitude  recipiendi  made  in  favour  of  the  owner  of 
the  res  serviens.  So,  too,  the  servitude  altius  tollendi  is  ex- 
plained to  mean  the  allowing  the  hou.se  of  a ncighlx)ur  to  1)C  built 
above  om's  ; so  that  the  neighlxjur  who  was  previously  under  a ser- 
vitude, or  at  any  rate  under  an  obligation,  non  altius  tollendi,  by 
the  creation  of  what  may  be  Ciilled  a csjuntcr-servitude,  does  away 
with  the  impediment  to  his  building  alwve  our  house.  If  it  was 
really  a servitude,  as  we  should  certiiinly  suppose  from  the  language 
of  Theophilus,  that  was  extinguished  or  nullitied  by  this  new 
cotinter-servitude,  it  .seems  .scarcely  natural  that  thisshould  not  be 
given  among  the  moiles  of  cniling  a .servitude,  and  still  more,  that 
the  usual  language  of  the  jurists  with  respect  to  the  extinction  of 
a servitude  should  Im  departed  from.  The  ordinary  phra.se  wa.s, 
that  till!  thing  all'ected,  the  res  srrricns,  was  freed,  ris  lihi  rnliir, 
and  it  seems  a very  cumbrous  mmle  of  cllecting  the  iiberalio  rii 
to  create  a new  servitude,  when  the  object  would  have  been  at  once 
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accoiii|ilisIieil  liy  ineiviy  .surreuiluring  tlie  u.xi.stinii;  HurVitu'lu  to  tlio 
owner  of  tlie  res  serii-iens.  The  coinmontators  are  therolore  driven 
to  liold  that  the  right  previously  existing,  that,  namely,  of  having 
our  water  tlow  into  our  neighbours  hou.se,  or  of  liaving  our  neigh- 
bour’s house  kept  from  exceeding  a given  height,  was  not  a servitude, 
but  was  given  by  law.  Positive  enactments,  such  as  we  read  of  in 
Tac.  Annul,  xv.  4:1 ; Sukt.  A u<).  89  ; 1).  xxxix.  1.  1.  17,  may  have 
decided  that  a<ljoining  hou.ses  should,  in  particular  place.s,  for  the 
mutual  advantage  of  the  owners,  be  of  the  same  level  or  j)Our  off 
their  water  on  to  the  adjoining  house,  while  those  jX'rsons  who 
were  intended  to  be  beneKted  might  still  forego  this  advantiige, 
if  they  pleased  to  allow  of  a servitude  Ixnng  created  bj  do  away 
with  the  ert'ect  of  the  enactment  It  must,  however,  Ije  «)nfesse<l, 
that  no  one  who  reads  the  paH,sag(^s  in  which  enactments  for  the 
regulation  of  buildings  are  mentioned,  would  supjxjse  that  indi- 
viduals were  ever  allowed  to  infringe  them  by  the  mere  jxTini.s.sion 
of  their  neighlxjurs.  All  that  we  c<in  1m*  (|uite  sure  of  is  that  the.se 
servitudes,  which  were  the  contraries  of  other  .servitudes,  were  con- 
stitutoil  for  the  benefit  of  the  owner  of  a thing  that  previously 
had  been  under  some  <li,sadvantage. 

It  is  to  lie  observed  that  words  are  sometimes  used  to  express 
servitudt-s  which  seem  proper  to  the  owner  of  the  res  dominam, 
not  to  the  owner  of  the  res  servuins.  Thus,  if  the  alx)ve  explana- 
tion is  correct,  the  servitus  tollendi  means  the  servitxts  patiendi 
vicinum  tollerc  (see  Bk.  iv.  Tit.  6.  2),  and  what  is  termed  in  the 
text,  ivs  it  would  seem  more  properly,  the  servitus  stdlieidii  re- 
ci/iiendi,  is  termed  in  the  Digest  (viii.  2.  2)  the  servitus  stilli- 
cidii  averlendi. 

The  right  of  view  was  protected  in  several  ways.  The  servitude 
ne  luminibus  ojficiat  ur  pvovanU'A  our  neighbour  from  doing  any- 
thing, whether  by  building,  planting  tree.s,  or  by  any  other  means, 
whereby  the  light  wiis  in  any  way,  however  slightly,  intercepted 
from  our  house.  The  servitude  neprospectui  offe  ndat  ur  prevented 
our  neighlxiur  from  doing  anything  that  would  make  the  view 
Irom  our  house  less  plea.S4int  and  ojKui  (1).  viiL  2.  1.5,  17.  pr.) ; 
and  the  jus  Iwiiinum  forced  our  neighbour  in  building  a wall  to 
leave  a|)ertui-es  through  which  we  could  look  beyond.  (1).  viii. 
2.  4.  40.) 

2.  In  rusticoriun  pnedioriira  2.  Some  think  that  luiiong  servi- 

scrvitiitibuB  quidam  coiuputari  recto  tudes  of  rural  immoveables  aru  rightly 
putant  aqua;  hauatuiii,  pecoris  ad  included  the  right  of  drawing  water, 
aqiiainadpulBUUi,  jus  pascondi,calcis  of  watering  cattle,  of  feeding  cattle,  of 
coqueuds,  harena;  fodiendie.  burning  lime,  of  digging  sand. 

I),  viii.  3.  1.  1. 

There  are  many  servitudes,  both  of  rural  and  of  urban  immove- 
ables, mentioned  in  the  Digest,  hc'sides  those  given  as  examiile-s  in 
the  Institute.s. 

3.  Idoo  autein  ha*  servitntes  3.  These  servitudi's  are  called  the 
pncdioruiii  appellaiitur,  ijiioniaiii  scrviluilcs  of  imiuoM’aliles,  because 
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siue  pra;diis  constitui  non  possunt.  they  cannot  be  constituted  without  im- 
Nerao  eniiii  potest  sorvitutem  ad-  moveables.  For  no  one  can  acquire  a 
quirere  urhani  vel  rustici  priedii,  nisi  servitude  of  a rural  or  urban  iiniiiove- 
qui  habet  precdium,  neo  quisquam  able,  unless  ho  has  an  immoveable  be- 
debure,  nisi  qui  habet  prajdium.  lonjjing  to  him  ; nor  can  any  one  owe 

such  a servitude  unless  he  has  an  im- 
moveable belonging  to  him. 

D.  viii.  4.  I.  1. 


Tlie  nature  of  mo.st  servitudes  of  urban  immoveables  demanded 
that  the  immoveable  over  which,  and  the  immoveable  in  right  of 
which,  the  servitude  was  exercised,  should  be  contiguous ; but  when 
the  servitude  was  one  of  rural  immoveables,  the  prwdia  need  not 
nece.ssarily  be  near  together.  Still,  however,  a servitude  was  not 
permitted  to  exist  which  was  useless  to  its  owner  ; a person  could 
not  have  a right  of  way,  for  instance,  over  the  land  of  another  if 
he  was  prevented  from  using  the  way  by  land,  over  which  he  had 
no  servitude,  lying  between  his  land  and  that  over  which  the  ser- 
vitude was  to  be  exercised.  (D.  viiL  1.  14.  2.) 

d'here  was  another  ditfercnce  between  the  servitudes  of  rural 
and  urban  immoveables.  The  latter  were,  for  the  most  part,  used 
continuously,  the  former  only  at  times.  The  beam,  for  instance, 
always  rested  in  the  wall ; there  was  no  moment  in  which  the 
owner  of  the  res  serviens  was  not  prohibited  from  blocking  up  his 
neighbour’s  lights.  But  the  way  was  not  always  being  used  ; nor 
were  cattle  always  l»eing  watered.  (1).  viii.  1. 14.)  From  this  diller- 
enco  in  their  nature,  there  arises  an  important  difference  in  the 
modes  in  which  these  two  kinds  of  servitudes  might  bo  lost  by  not 
being  u.sed.  A continuous  servitude  could  be  last  by  non-user 
only  when  the  servient  owner  did  some  act  incon.si.stent  with  the 
existence  of  that  servitude,  and  the  dominant  owner  for  a certain 
time  aciiuiesced  in  the  act  or  neglected  to  assert  his  rights.  A 
discontinuous  servitude,  on  the  other  hand,  was  lo.st  if  a certain 
time  elapsed  during  which  the  dominant  owner  never  did  the  act 
for  the  doing  of  which  the  .servitude  was  created.  (D.  viii.  2.  20.) 


4.  Si  quiB  velit  vicino  aliquod  jus 
constituere,  pactionibus  atque  Btipu- 
lationibus  id  efficere  debet.  Potest 
etiaiii  in  testamento  qui«  heredeiii 
sutiiii  damnarc,  tie  altinsiedcs  tollat, 
ne  luminibiiB  oidium  vicuii  otiiciat : 
vel  ut  patiatur  eutn  tigmuu  in  porie- 
teni  iiniiiittere  vel  stillieidiuui  ha- 
bere : vel  ut  patiatur  euiu  per  fun- 
dum  ire,  agere  aquamve  ex  eo 
ducere. 


4.  If  any  one  wishe-s  to  create  a 
right  of  this  sort  in  favour  of  his 
neighbour,  he  must  do  so  by  agree- 
ments and  stipulations.  A person  can 
also,  by  testament,  bind  his  heir  not 
to  raise  his  house  higher  test  he  ob- 
struct a neighbour’s  lights,  to  iiermit 
a neighbour  to  insert  a beam  into  his 
wall,  or  to  receive  the  water  from  a 
neighbour’s  roof ; or,  again,  he  may 
oblige  his  heir  to  allow  a neighbour 
to  go  across  his  land,  or  to  drive 
beasts  or  vehicles,  or  to  conduct  water 
across  it. 


Gai.  ii.  :SI  ; 1).  \iii.  4.  Id. 

Oaius  tells  us  (ii.  20),  ihai  jura  pra'diontm  rusticorum  were 
among  res  muncipi  (sen  Introd.  sec.  59),  while  )itra  preediornni 
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urhanoTum  were  not,  and  that  tlie  former  were  con.stituted  by 
mancipatio ; the  latter,  as  well  as  jjersonal  servitudes,  were  con- 
stituted by  the  process  termed  in  jure  cessio.  (See  introductory 
note  to  this  Book.)  But  the.so  modes  of  con.stitutin^  servitudes 
were  only  applicable  to  the  solum  Italicum : in  the  provincial 
lands,  where  there  was  no  lei;al  ownership  at  all,  no  ownership 
of  servitudes  could  be  given.  But  Gaius  .says,  that  if  any  <me 
wished  to  create  a servitude  over  provincial  prevdia,  he  couhl 
ert’ect  it  pactionibus  et  stipiilationihiis,  u.sing  the  words  of  the 
text  The  parties  agreed  to  con.stitute  the  servitude,  and  this 
agreement  (paetio)  wiis  generally,  perhaps  almost  always,  followed 
by  a stipulation  or  .solemn  contract  (see  Introd.  sec.  83),  by  which 
the  person  who  permitted  the  servitutle  to  be  constituted  over  his 
pnjedium,  bound  himself  to  allow  the  exercise  of  the  right,  by 
subjecting  himself  to  a penalty  in  ca.se  of  refusal.  (See  Theofiiii.. 
Parapkrase  of  Text.)  When  the  right  had  been  once  exerci.sed, 
and  the  owner  of  the  servitude  had  thus  the  quasi-possessio  of  the 
servitude,  the  pnetor  secured  him  in  the  enjoyment  of  his  right  by 
granting  him  jxjssessory  interdicts  (see  Introd.  sec.  107,  and  note 
on  introductory  section  of  Title  6 of  this  Book),  and  also  per- 
mitted him,  if  the  servitude  afterwards  pa.ssed  out  of  his  quasi- 
possessio,  to  bring  an  action  to  claim  it  called  the  actio  Ihthli- 
ciana,  by  which  a bona  fide  pas.se.s.sor  was  allowed  to  represent 
himself  fictitiously  as  a dominus,  and  to  claim  {vin dicare)  a thing 
as  if  he  were  the  owner.  (Bk.  iv.  Tit.  G.  4 ; D.  vi.  2.  11.  1.)  In 
all  probability  the  same  mode  of  constituting  servitudes  obtained 
also  with  regard  to  the  solum  Italicum  ; although  there  were 
]>roper  and  peculiar  modes  of  constituting  .servitudes  over  preedia 
Italica,  yet  if  an  agreement  and  stipulation  were  followed  by  quasi- 
possessio.ihe  pi  aotor  would  protect  the  quasi-possessor.  And  hence 
it  was  said  that  .servitudes  were  constituted  prevtorio  and  were 
maintained  tuitione  prat  oris. 

Modern  writers  on  Roman  law  are  much  divided  in  opinion 
whether  servitudes  were  really  constituted  pactionibus  atque  sti- 
pulationibus,  by  agreements  and  stipulations  alone,  or  whether 
we  are  always  to  understand  that,  to  perfect  the  title,  what  is 
termed  quasi-traditio  was  necessary.  That  is,  whether,  as  traditio 
was  necessary  to  transfer  the  property  in  a corporeal  thing,  so  it 
was  neccs.sary,  in  order  to  transfer  the  property  in  an  incorporeal 
thing,  that  the  person  to  whom  it  was  transferred  should  be  placed 
in  the  legal  qua.si-po.ssession  of  his  right.  If  the  servitude  was  a 
positive  one,  it  is  very  easy  to  see  how  this  quasi-po.s.se.ssion  could 
be  establi.shed ; for  directly  the  right  was  e.xerci.setl  with  theanimus 
possidendi,  and  permitted  to  be  so  exercised  by  the  owner  of  the 
res  serviens,  the  person  in  favour  of  whom  the  servitude  was  con- 
stituted would  have  the  quasi-po.s.se.ssion.  But  when  the  servitude 
was  a negative  one,  wIkmi  the  owiuu*  of  the  res  serviens  was  merely 
l)Ound  7iot  to  <lo  .something,  the  ojily  evident  mode  by  which 
j)oasession  could  be  said  to  be  gained  was,  when  the  owner  of  the 
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res  dominans  successfully  re.sisted  an  attempt  of  the  owner  of  the 
res  serviens  to  do  the  thing  which  he  wa.s  Iwund  by  the  servitude 
not  to  do.  But  as  the  e.xercise  of  the  right  given  by  a po.sitive 
servitude  was  an  act  evident  and  cognisable  by  all  whom  it  con- 
cerned, it  is  with  rofjird  to  positive  servitiides  that  the  question  is 
principally  debated,  whether  the  exercise  of  the  right  was  an  indi.s- 
pcnsable  part  of  the  right  being  constituted.  On  the  whole, it  seems 
the  better  opinion  that  quasi-tradition  was  a necessary  part  of  the 
constitution  of  a servitude.  Without  (luasi-tradition  the  benefit  of 
the  interdicts  could  not  be  claimed.  (1).  viii.  1.  20.) 

Mancipation  and  in  jure  cessio  were  quite  obsolete  in  the  time 
of  Justinian.  We  have  two  modes  given  in  the  text  by  which  ser- 
vitudes might  bo  constituted  under  his  legislation  : (1)  pactionibus 
afijuc  8tipidationibus,i.e.agveom(mbs,whQther  followed  or  not  by  a 
stipulation, and(2)tes<«m.«n<o.  When  given  tcs<amen<o,aservitude 
might  be  given  as  well  dii-ectly  to  the  legatee  as  by  condemning 
the  heir  to  transfer  it  to  him,  lx»th  modes,  in  the  time  of  Justinian, 
having  exactly  the  same  etlect.  To  these  modes  must  be  added  : 
8.  That  adjudieatione,  when  a judge  awarded  the  property  in  a 
servitude  under  the  actions  familiue  erciscundtv  and  comviuni 
dividundu.  (See  Introd.  sec.  108;  I),  x.  2.  22.  3.)  4.  That  of 
reserving  the  servitude  in  making  a traditio  of  tbe  rest  of  the 
property,  when  it  was  in  fact  constituted  by  having  all  the  other 
jura  in  rem  seiiarated  from  it,  instead  of,  as  usual,  being  itself 
81,‘parated  from  the  rest.  5.  Ijastly,  the  possessor  who  had  had 
a long  quasi-possession  of  a servitude  was  protected  in  it.  The 
usucapion  of  servitudes,  which  perhaps  existed  previously,  was  for- 
bidden by  the  lex  Scribonia,  passed  probably  in  the  time  of  Tibe- 
rius. (D.  xli.  3.  4.  29.)  But  a long  bona  fide  possession  was 
protected  by  prictorian  actions  and  interdicts.  Traditio  plane  et 
pntientia  serv  'dutum  inducet  officium  pratoris.  (D.  viii.  3.  1,2; 
1).  viii.  8.  12.)  'I’his,  perhaps,  principally  applied  to  servitudes 
urbanorumpradiorum,  lorthcse  oidy  were  capable  of  a continuous 
exercise  (servitutes  qu<x  in  superjicie  consistunt,  jMsscssione  reti- 
nentur).  (D.  viii.  2.  20  pr.)  But  there  were  particular  servitudes 
rusticorum  prwdiorum,  long  usage  of  which  gave  rights  which 
were  protected.  Among  these  were  the  jus  aquoi  ducenda,  the 
jus  ilineris,  and  the /its  actus.  The  possessor  had  to  show  that 
his  posse-ssion  had  been  neither  vi,  clam,  nor  precario ; but  had  not 
to  show  any  good  title  for  posse.ssion,  (D.  viii.  5.  10.  pr.)  What 
was  the  length  of  time  reipiisite  for  the  pas-sessor  to  have  e.xercised 
the  right  is  not  certain,  although  it  may  be  conjectured  to  have 
been  the  sameasforthe  loniji  tc iiiporis  jMssessiooi  provincial  lands, 
i.e.  ten  years  if  the  parties  were  in  the  same  province,  and  twenty 
if  the  parties  were  in  diU’erent  provinces.  If  land  was  acquired 
by  usucapion,  the  servitudes  that  went  with  it  were  also  acquired 
in  the  same  way  (1).  xli.  8.  10.  1),  and  if  a servitude  had  been  lo.st 
by  non  usag(5,  it  cmdil,  or  at  any  rate  some  servituilcs  could,  Isf 
regained  by  two  years’  usuwipion.  (I’aul.  Sent.  i.  27.  2.) 
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Tit.  IV.  I)E  USUFRUCTU. 

UsuBfnictns  est  jus  alicnis  robtis  Usufnict  is  the  right  to  use  and 
ntcndifruemli  salva  rcruiii  svihatan-  enjoy  tilings  belonging  to  others,  pro- 
tia.  Est  eniin  jus  in  corpore  : ijuo  viilcd  that  the  substance  of  the  things 
sublato  et  ipsuiu  tolli  neccsse  est.  used  remains  unimpaired.  For  it  is 

a right  over  something  corporeal  : and 
if  this  thing  perishes,  the  usufruct  it- 
self necessarily  perishes  also. 

D.  vu.  1.  1,  2. 

We  now  pass  to  prTsonal  servitiKles,  those,  namely,  which  are 
"iven  tt)  a ptT.son  .simply  as  a pc-rson,  ami  not  a.s  the  owner  of  a 
|mrtic.ular  hou.se  or  j)i<H;e  of  land.  In  personal  a.s  in  prasiial  .ser- 
vitudes one  jxtrtion  of  the  dominium  Ls  detached  from  the  re.st,  hut 
this  portion  is  made  up  of  many  and  indefinite  rights,  not,  a.s  in 
pne<lial  servitudes,  of  a sinjrle  and  definite  nVht.  Personal  ser- 
vitudes also  ditlered  from  real  in  beinjr  appliatblc  to  moveable.s  a.s 
W’ell  as  to  immoveablas  ; and  the  personal  servitude  nsimfructvs 
wa.s  <livisible,  that  is,  some  of  the  fruits  included  in  the  servitude 
might  be  parted  with,  althou<:h  the  servitude  uaus  wa.s,  like  real 
servitudes,  indivisible. 

The  pi!rson  to  whom  the  usus/ruct  us  was  given  had  two  rights 
united  ; he  had  the  jus  utendi,  that  Ls,  the  right  of  making  every 
jx)ssible  u.se  of  the  thing  apart  from  con.suming  it  or  from  taking 
the  fruits  of  it,  a.s,  for  in.stance,  the  right  of  living  in  a hou.se  or 
employing  beasts  of  burden  ; and  he  had  also  the  jus  fru^ndi , the 
right  of  taking  all  the  fruits  of  the  thing  over  which  the  servitude 
wa,s  constituted.  The  definition  of  fructus  is  quicqwidin  fundo 
nasritur  (D.  vii.  1.  59.  1),  that  is,  the  ordinary  pro<luce,  but  not 
acci<lental  acce.s,sions  or  augmentations,  such  as  a treasure  found 
(D.  x.xiv.  3.  7.  12)  or  islands  fonned  in  a river. 

He  might  sell,  or  let,  or  give  his  right  of  taking  the  fruits  to 
another,  and  the  profits  he  thence  derived  were  termed  his  fructus 
civiles.  (D.  vii.  1.  12.  2.)  It  was  only  such  of  the  fructus  as 
were  actually  taken  or  gathered  l>y  him,  or  tho,se  acting  under 
him,  that  belonged  to  him  ; and  no  fruits  which  were  not  gatherisl 
at  the  time  of  his  death  pi.s.sed  to  his  heir.  (See  Tit.  1 . 3(i.)  He  was 
tibligcd  to  give  secui-ity,  on  entering  on  the  e.xercise  of  his  right, 
that  he  wmiild  u.se  his  right  as  a good  paterfamilias,  and  give  up, 
at  the  time  when  his  right  expired,  the  p)s.se.ssion  of  the  thing. 
(1).  vii.  9.  1.)  We  have  had  an  imstance  of  what  was  meant  by 
using  his  right  as  a good  paterfamilias  in  paragr.  33  of  Tit.  1, 
where  it  is  .said  that  he  is  bound  to  replace  dead  sheep  and  deacl 
trees.  He  was  also  bound  not  to  alter  the  nature  of  the  thing  over 
which  the  right  extended  ; he  could  uf>t,  for  in.stjinc(!,  build  on  land 
urdniilt  on,  or  ebange  the  ust;  to  which  land  wa.s  specially  destineil. 
(1).  vii.  1.  7.  1 ; ]).  vii.  1.  13.  4.)  And  it  is  with  referents^  to  this 
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that  the  worils  mlva  rerum  mihstantia,  in  the  text,  are  .sometimo<i 
uiiilerstooil,  HO  that  tlie  sentence  would  mean,  usnlVuct  is  the  rij,dit 
of  using  and  taking  the  fruits  of  things  belonging  to  anotlior,  but 
so  as  not  to  alter  the  substance.  Ulpian  (Reg.  24.  2C)  certainly 
us&s  the  words  salva  rerum  substantia  in  a sense  very  similar  ; 
but  the  concluding  words  of  the  section  make  it  more  natural  to 
understand  salva  rerum  substantia  as  referring  here  to  the  dura- 
tion of  the  usufruct.  It  lasts  a.s  long  as  the  thing  over  which  it 
is  constituted  remains  unaltered;  for  if  the  thing  perishe.s,  the 
usufruct  perishes.  The  two  sentences  of  this  section  are  tiiken 
without  alteration  from  the  Digest,  but  are  from  different  authoi-s, 
the  former  being  from  Paul,  the  latter  from  Celsus.  (D.  vii.  1. 1, 2.) 
Very  probably  Paul  did  not  use  the  words  salva  rerum  substantia 
with  reference  to  the  duration  of  the  servitudes;  but  the  compilers 
of  the  Institutes  saw  that,  if  they  were  used  in  this  sense,  the 
two  sentences  would  cohere  together. 


1.  Ususfructus  a proprietate  se- 
parntionem  recipit  idque  pluribuB 
inodis  accidit.  Ut  ecce  si  quis 
alioui  UBumfructmn  legaverit ; nam 
heres  nudam  habet  proprietatem, 
Icgaturiua  usiimfructnin  : et  contra 
si  fiindum  legaverit  dedneto  usu- 
fnictu,  legatarius  nudam  habet 
proprictatem,  heros  voro  usmnfruc- 
turn ; item  alii  usunifructutn,  alii 
deducto  eo  funduin  legare  potest. 
Sine  tcatainento  vero  si  quis  velit 
alii  uBumfructum  con«tituere,  pacti- 
onibus  et  Btipulationibus  id  effirere 
debet.  No  tamen  in  universum  in- 
utiles essent  proprietates  semper 
abscedente  uaumictu,  plaeuit,  certis 
Hindis  extingui  usnmfructum  et  ad 
proprietatem  reverti. 


1.  The  usufruct  may  be  detached 
from  the  property  ; and  this  separation 
lakes  place  in  many  ways ; for  example, 
if  the  usufruct  is  given  to  any  one  as  a 
legacy ; for  the  heir  has  then  the  bare 
ownership,  and  the  legatee  has  the 
usufruct ; conversely,  if  the  estate  is 
iven  as  a legacy,  subject  to  the  de- 
uction  of  the  usufruct,  the  legatee 
has  the  bare  ownership,  and  the  heir 
has  the  usufruct.  Again,  the  usufruct 
may  be  given  as  a legacy  to  one  person, 
and  the  land  minus  this  usufruct  may 
be  given  to  another.  If  any  one 
n ishes  to  constitute  a usufruct  other- 
wise than  by  testament,  he  must  effect 
this  by  pacts  and  stipulations.  But, 
lest  the  property  should  be  rendered 
wholly  profitless  by  the  usufruct  being 
for  ever  detached,  it  has  lieen  thought 
right  that  there  should  be  certain  ways 
in  which  a usufruct  may  become  ex- 
tinguished, and  be  again  absorbed  in 
the  property. 


D.  vii.  1.  6.  pr. ; D.  xxxii.  2.  10.  pr.  ; T>.  vii.  1.  8.  pr.  and  2 ; Gai.  ii.  81. 


Besides  the  other  modes  of  constituting  servitudes  mentioned 
in  the  note  to  the  fourth  paragraph  of  the  last  Title  we  may  in  the 
case  of  usufructs  notice  that  a usufruct  was,  at  lea.st  in  one  instance, 
constituted  lege,  i.e.  by  expre-ss  enactment.  It  will  be  found  from 
the  fir.st  paragrajih  of  the  ninth  Title  of  this  Book,  that  under  Jus- 
tinian’s legislation  the  father  acquired  the  u.se  of  his  son’s  peculium. 
We  see  from  the  text  that  a testator  gave  or  reserved  a usufruct  by 
the  mere  wording  of  his  will.  When  the  ilealing  wais  inter  vivos, 
the  transferor  gave  the  usufruct  b}'  agreement,  or  else  reserved  it 
in  making  a tradilio  of  the  nuda  pruprietas. 

It  will  be  ob.served  that,  in  putting  the  third  case  of  gift  of 
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n.snfrnet  by  testament,  that,  namely,  in  which  the  usufruct  i.s 
;jivon  to  oTio  Ic'jatee,  tlic  vvda  jmiprielns  to  another,  the  irift  to 
tiie  latter  is  ex|)res.se<l  hy  the  worJs  de.duc.to  co  (i.e.  umifrurlu) 
fundum.  The  J)igest  (x.x.xiii.  2.  19)  explains  why  the  words  de- 
ducto  eo  should  in  such  a case  he  carefully  added  to  a gift  of  the 
fundus ; for  if  they  were  not,  the  second  legatee  would  he  trciited 
as  having  the  nvda  proprietas,  and  also  as  having  a joint  interest 
in  the  usufruct  with  the  first  legatee. 


2.  Constitiiitnr  ruitein nsusfriictiis 
non  tantuin  in  fundo  et  n’dibiis,  ve- 
niin  cUam  in  servis  et  iuiucntis 
ccterisque  rebus,  exceptis  his,  qua? 
ipso  usu  oonsunmntur : nam  ese 
nec^ue  naturali  ratione  neque  civili 
recipiunt  usumfruetuin.  Quo  nu- 
inero  sunt  vinum,  oleum,  frumen- 
tiiin,  vestiinenta.  Quibus  proxima 
est  pecunia  nmncrata:  nainque  in 
ipso  usu  adsidiia  pennutationo  quo- 
dainniodo  cxtinguitiir.  Sed  utilita- 
tis  causa  scnatus  censuit,  posse  etiain 
caruin  rorum  UBUinfructum  consti- 
liii,  ut  taimm  eo  nomine  beredi  util- 
iter  eaveatur.  Itacjue  si  pecuniie 
ususfnictus  Icgatus  sit,  ita  datur 
Icgatario,  ut  ejus  fiat,  et  legatarius 
satisdat  hcrcdi  de  tanta  pecunia  re- 
stituenda,  si  morictur  aut  capite 
minnetur.  Ceter®  quoque  res  ita 
traduntur  logatario,  ut  ejus  tiant : 
sed  (estiinatis  bis  satisdatur,  ut,  si 
inorietur  aut  capite  minuetur,  tanta 
pecunia  rcstituatur,  quanti  c®  fu- 
erint  iestimatie.  Ergo  sonatus  non 
fecit  quidem  eanira  rerum  usiim- 
fmctuni  (neo  enim  poterat),  sed  per 
cautionem  quasi  usumfruetuin  con- 
Blituit. 


D.  vii.  1.  3.  1 


2.  A usufruct  may  be  constituted 
not  only  of  lands  and  buildings,  but 
also  of  slaves,  of  beasts  of  burden,  and 
everything  else  except  things  whicli  arc 
consumed  by  being  used,  for  these  .are 
susceptible  of  a usufruct  neither  by 
natural  nor  by  civil  law.  Among  such 
things  are  wine,  oil,  wheat,  gannents ; 
and  of  a like  nature  is  coineil  money  ; 
for  it,  too,  is  in  a manner  consumed  in 
the  very  use  made  of  it,  through  con- 
tinually passing  from  hand  to  hand. 
But  the  senate,  thinking  such  a measure 
would  be  useful,  has  enacted  that  a 
usufruct  even  of  these  things  may  be 
constituted,  if  only  sufficient  security  is 
given  to  the  heir ; and  therefore  if  the 
usufruct  of  money  is  given  to  a legatee, 
the  money  is  considered  to  be  given  t<i 
him  in  complete  ownership  ; but  he  has 
to  give  security  to  the  heir  for  the  re- 
payment of  on  equal  sum  in  the  event 
of  his  death  or  his  undergoing  a capitis 
deminutio.  Other  things,  too,  of  the 
same  kind  are  delivered  to  the  legatee 
so  as  to  become  his  property  ; but  their 
value  is  estimated  and  security  is  given 
for  the  payment  of  the  amount  at  which 
they  ore  valued,  in  the  event  of  the 
legatee  dying  or  undergoing  a capitis 
deminutio.  The  senate  has  not  then, 
to  speak  strictly,  created  a usufruct  of 
these  things,  for  that  wa-s  impossible, 
but,  by  requiring  security,  ha.s  estnli- 
Ushed  a right  analogous  to  a usufruct. 

; D.  vii.  5.  1,  2,  3,  7. 


Properly  only  thiiifpi  qucB  in  usu  non  consumuntur  couM  be 
the  subject  of  a servitmle  which  consLsted  in  usinjr  things  only  for 
a time;  hut  a.s  things  ejutp.  usu  consumuntur,  thingH  that  peri.sh 
in  the  using,  are  things  that  may  for  the  most  part  be  ea.sily 
replaced  by  similar  things  of  an  eijual  quantity  and  quality,  the 
scnatusconsultum  referred  to  in  the  text  (the  date  of  which  is 
uncertain,  but  is  probably  not  later  than  Augustus)  permitted 
that  things  quip  usu  consumuntur  should  bo  made  subject  to  a 
kind  of  usufruct  hy  which  they  might  be  consumed  at  once,  and 
then,  on  an  event  occurring  hy  which  a real  u.sufruct  would  have 
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expired,  that  is,  the  deatli  or  capitin  deminitlio  of  the  usufructuary, 
they  were  to  bo  rt^jdaced  by  similar  tliiuj|s,  or,  wliat  ellected  (lie 
■same  object  in  a diflereut  way,  tbeir  pecuniary  value  wa.s  e.sti mated 
on  the  commencement  of  the  qua.si-usufruct,  a-s  it  is  termed,  and 
paid  at  its  expiration.  Ulpian  "ives  the  followinjr  a.s  the  terms 
of  the  nenatuscommlt wm  : Ut  omnium  rcTnim  qnas  in  cu/UJtqus 
palrimmiio  esse  constaret,  uausfrmct'u^  lei/ari  possit.  (D,  vii. 

It  will  Iw  observed  that  the  text  includes  jjarments,  vcMimi'.ntn , 
aiiionj'  things  of  which  there  was  only  a quasi-usufruct,  whereas 
the  Digest  twice  speaks  of  them  as  tilings  of  which  there  wivs  a 
real  usufruct.  (D.  vii.  1.  15.  4 ; vii.  9.  !).  3.)  They  were,  in  fact, 
one  or  the  other  according  as  it  was  the  garments  or  their  value 
that  was  to  lie  given  to  the  owner  of  the  nnda  propriftan  at  the 
end  of  the  u.sufruct,  and  this  might  depend  on  the  intention  of 
the  parties  or  the  nature  of  the  materials. 

Sntuidatwr.  The  usufructuary  not  only  guaranteesl  by  a 
stipulation  the  replacement  of  the  things  or  the  payment  of  their 
value,  but  he  procured  a surety  (Jidejmsor)  to  guarantee  it  also. 
(1).  vii.  5.  8.) 


3.  The  usufruct  is  terminated  bv 
the  death  of  the  usufnictnary,  by  two 
kinds  of  capita  naindy, 

tiio  grentest  and  the  middle,  and  also 
by  not  being  used  according  to  the 
manner  and  during  the  time  fixed  ; 
all  which  points  have  been  decided 
by  our  constitution.  The  usufniet  is 
also  terminated  if  the  usufructuary 
surrenders  it  to  the  owner  of  the  pro- 
perty (a  cession  to  a stranger  would 
not  have  this  efloct)  ; or,  conversely, 
by  the  usufructuary  acquiring  the  pro- 
perty, which  is  called  consolidation. 
.\gain,  if  a building  is  consumed  by 
fire,  or  thrown  down  by  an  earthquake, 
or  falls  through  decay,  the  usufruct  of 
it  is  necessarily  extinguished,  nor  does 
there  remain  any  usufruct  due  even  of 
the  soil  on  which  it  stood. 

C.  iii.  .3.3.  16.  pr.  and  1,  2 ; Gai.  ii.  30. 

'I'he  text.  |K)inbs  out  five  way.s  iii  which  the  u.sufruct  would 
terminate.  1.  By  the  death  or  capit  is  deminutio  of  the  usufruc- 
tuary. If  the  usufruct  Ijelongcd  to  a city  or  corjxiration  which 
could  not  ilie,  it  la-sted  for  a hundred  years,  as  being  the  extreme 
length  of  the  duration  of  human  life.  (D.  vii.  1.  56.)  I’reviou.sly 
to  .Justinian  the  minima  capitis  deminutio  e.xtingui.shed  a usu- 
fruct (PaL’I..  Sent.  iii.  6.  29),  bccau.se  the  pereon  who  underwent  it 
was  not  the  same  pereon  in  the  eyes  of  the  la\v  afb-r  undergoing 
it  as  he  was  IsTore ; he  commenced  a new  existence,  .lu.stinian 
altered  the  law  in  this  respect  iii.  33.  16),  and  he  also  deci<le'l 


8.  Finitur  autem  ususfruclus 
inorte  fructuorii  et  dnabus  capitis 
dcminutionibiis.  maxima  ct  media, 
ct  non  utendo  per  modum  et  tern- 
pus.  Quie  omnia  nostra  statuit  con- 
stilutio.  Item  finitur  ususfructus,  si 
domino  proprietatis  ah  usufructu- 
ario  cedatur  (nam  extraneo  ceden- 
do  niliil  agitur)  : vel  ex  contrario  si 
fructuarius  proprietatem  rei  ailqui- 
sicrit,  (pile  res  consolidatio  appella- 
tur.  Eo  amplius  constat,  si  aides 
incendio  cousumptm  fueriut  vel 
etiam  terrie  motu  aut  vitio  sno  cor- 
ruerint,  extingui  usiimfructum  et 
ne  are®  (piidem  usumfructum  de- 
beri. 
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a question  wliich  had  divided  the  jurists,  whether  a usufruct 
acquired  by  a slave  or  a filiusfamilias  terminated  on  the  death  of 
the  slave,  or  death  or  capitis  deminutio  of  the  son,  or  whether  it 
remained  for  the  benefit  of  the  master  or  father.  He  decided  that 
it  should  remain  until  the  master’s  or  father’s  natural  or  civil  death, 
and  further,  that  in  the  case  of  a filiusfamilias,  it  should  also  con- 
tinue for  his  benefit  after  his  father’s  death ; so  that  the  father  had 
the  usufruct  for  his  .life,  and  then  the  son,  if  he  survived  the 
father,  had  it  for  his  life.  (C.  iii.  33.  16,  17.) 

2.  Non  utcudo  per  modum  et  tempus.  Secondly,  the  usu- 
fructuary might  lose  the  usufruct  by  not  using  it  in  the  way  agreed 
on  by  the  parties  during  the  time  fixed  by  law.  The  usufructuary 
might,  for  instance,  have  the  use  of  a fundus  for  the  summer,  and 
if  he  used  it  only  during  the  winter  he  would  not  use  the  usufruct 
of  the  fundus  in  the  way  it  was  given  him,  and  this  was  equivalent 
to  not  using  it  at  all ; and  if  he  did  not  exercise  his  right  at  any 
period  previous  to  the  time  fixed  by  law  as  that  when  the  usufruct 
became  extinct  by  non-usage,  his  right  was  gone.  This  time  was, 
under  the  old  law,  one  year  when  the  usufruct  affected  moveables, 
and  two  years  when  the  usufruct  affected  immoveables.  If  this 
period  elapsed  without  the  right  being  exercised,  the  owner  of  the 
nuda  propHetas  gained  the  usufruct  by  usucapion.  Justinian 
altered  this  by  fixing  three  years  as  the  time  for  moveables,  and 
ten  or  twenty  years  for  immoveables,  according  as  the  person 
affected  was  present  or  absent.  (See  Tit.  6. 1.)  The  usufructuary 
was  placed  so  far  in  the  position  of  an  owner  of  a thing,  that  it 
required  the  same  length  of  time  to  make  him  lose  the  usufruct 
as  it  did  to  make  the  owner  lose  the  property.  Hence  it  is  said 
in  the  Code  (iii.  33.  16.  1)  that  he  was  not  to  lose  the  usufruct 
unless  talis  exceptio  (i.e.  of  usucapion)  usufnictuario  opponatur, 
quoe  etiam  si  dominium  vindicaret  posset  eum  jircesentem  vel 
ahsentem  excludcre. 

Non-usage  and  capitis  deminutio  only  affected  rights  already 
commenced  ; and  in  order  to  avoid  their  effects  the  usufruct  was 
often  given  by  legacy  in  shujulos  annos,  vel  menses,  vel  dies.  As 
a new  usufruct  thus  began  each  year,  month,  or  day,  there  could  be 
no  non-usage  for  a longer  time  than  the  duration  of  each  usufruct, 
and  capitis  deminutio  only  affected  the  usufruct  existing  at  the 
time  it  was  undergone.  (1).  vii.  4.  1.  3,  28.) 

3.  Si  domino  cedatur.  Thirdly,  usufruct  was  lost  if  it  was 
surrendered  to  the  owner  of  the  nuda  proprietas.  The  word 
cedere  belongs,  in  the  corresponding  passage  of  Gaius,  to  the  in 
jure  cessio,  the  fictitious  suit  by  which  personal  servitudes  were 
given  up  in  the  time  of  Gaiu.s.  This  mode  of  giving  up  servitudes 
to  the  doniinus  being  obsolete,  less  technical  words  would  be  more 
appropriate  in  the  text.  The  usufructuary  could  not  transfer  the 
usufruct toanother,  becau.se  the  usufructattached  tohiin  personally, 
and  was  to  terminate  by  his  death  or  capitis  deminutio,  and  not 
by  that  of  a stranger.  He  could  allow  another  to  exercise  his  right 
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of  taking  the  fruits  until  he  himself  died  or  lost  the  servitude,  but 
this  did  not  make  that  person  the  owner  of  the  usufruct. 

4,  5.  The  two  other  modes  by  which  a usufruct  might  be  lost, 
viz.  (4)  consolidation  when  the  usufruct  was  extinguished,  quia 
res  sua  nemini  servit,  and  (5)  the  thing  being  consumed,  that  is, 
either  really  perishing,  or  having  its  substantia  altered,  need  no 
explanation. 

Of  course,  if  a usufruct  was  made  conditionally,  or  for  a 
limited  time,  it  expired  when  the  condition  was  accomplished  or 
the  time  ended. 

Apart  from  the  modes  of  extinction  by  death  and  capitis  demi- 
nutio  peculiar  to  ususfructus  and  ustts,  servitudes  generally  were, 
in  the  time  of  Justinian,  extinguished  in  much  the  same  way  as  the 
pjirticular  servitude  of  usufruct,  viz. : 1.  By  the  destruction  of  the 
thing — the  res  dominaris  or  the  res  serviens.  2.  By  the  owner  of 
the  res  serviens  becoming  owner  of  the  res  dominans,  or,  in  case  of 
personal  servitudes,  by  the  usufructuary  or  usuary  acquiring  the 
remainder  of  the  proprietas.  3.  By  the  surrender  of  the  servitude 
to  the  owner  of  the  res  dominans  either  by  agreement  or  by 
permitting  something  that  destroys  the  servitude.  (D.  viii.  6.  8.) 
4.  By  the  expiration  of  the  period  during  which  the  duration  of 
the  servitude  has  been  limited  by  the  creator.  5.  Lastly  by  non- 
usage, there  being,  however,  a remarkable  difference  in  this  re- 
spect between  servitudes  rusticorum  preediorum  and  servitudes 
urbanorum  preediorum ; for  as  the  possession  of  the  former  was 
not  continuous,  that  is,  the  right  was  not  always  being  exercised, 
the  mere  non-usage  of  the  right  during  the  time  fixed  by  law  ex- 
tinguished it ; but  as  the  possession  of  the  servitudes  urbanorum 
preediorum  was  continuous,  it  was  necessary  that  the  owner  of  the 
res  serviens  should  do  something  to  break  the  possession,  or,  as  it 
was  termed  by  the  jurists,  usucapere  libertatem  (D.  viil  2.  6),  i.e. 
to  commence  the  liberation  of  the  res  serviens,  as,  for  instance, 
to  turn  a stillicidium  away  from  his  premises  ; and  if  this  was 
a(K|uiesced  in  during  the  time  fixed  by  law,  that  is  two  years  before 
Justinian,  and,  after  the  changes  introduced  by  Justinian,  ten  or 
twenty  years  according  as  the  parties  were  or  were  not  in  the  same 
province,  the  owner  or  the  res  dominans  could  not  afterwards 
claim  his  servitude. 

4.  Cum  autem  finitus  fuerit  usub  4.  When  the  usufruct  is  ended,  it 
fructus,  revertitur  scilicet  ad  pro-  reverts  to  the  property  ; and  the  per- 
prictatem  et  ex  eo  tempore  nudee  son  who  had  the  bare  ownership  be- 
proprietatis  dominus  incipit  plenam  gins  thenceforth  to  have  full  power 
habere  in  re  potestatem.  over  the  thing. 

Some  texts  have  finitus  fuerit  totus  ususfructus ; for  as  the 
usufruct  was  divisible,  portions  of  it  might  exist,  and  yet  other 
portions  have  revertcil  to  the  owner  of  the  nuda  proprietas.  It 
may  bo  remarked  that  if  two  persons  had  a joint  interest  in  the 
same  usufruct,  and  the  usufruct  was  divided  between  them,  when 
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one  (Heil,  his  snare  went,  not  to  the  owner  of  the  nuda propr-ietan, 
but  to  his  co-jiroprietor : inter  j'riLciuarios  est  jus  accreecendi. 
(D.  vii.  2.  1.  pr.) 


Tit.  V.  DE  USU  ET  HABITATIONE. 


lisdcm  islis  iiiodis,  quibiis  usus-  .\  naked  use  is  constituted  in  tlie 
fructns  coustituitur,  etiain  nudns  saino  ways  as  the  usufruct ; and  is  tcr- 
UBUS  constitui  solet,  iisdeinque  illis  miimtcd  in  the  same  ways  in  which 
niodis  tinitur,  quikus  et  ususfructus  the  usufruct  also  ceases, 
desinit. 

D.  viL  1.  3.  3. 


The  u.se  wa.s  a portion  of  Uie  usufruct.  The  person  to  whom 
tills  rijrht  was  <riven  could  u.se  tlie  thing,  but  not  take  any  of  its 
fruits.  He  liad  tlie  nudus  usua  (D.  vii.  8.  1),  tlie  bare  use  of  the 
thing,  and  enjoyed  all  the  advantages  he  could  obtain  from  the 
use;  but  he  could  avail  himself  of  nothing  which  the  thing  pro- 
duced. He  could  not,  like  the  usufructuary,  let,  sell,  or  give  the 
exercise  of  his  right,  for  he  was  excluded  from  taking  what  were 
termed /ntctits  civiles,  as  much  as  from  taking /ritclMS  naturales. 
The  jurists,  however,  modified  in  some  degree  the  rigour  of  this 
principle  ; and  the  owner  of  the  use  was  allowed,  in  cases  where 
the  right  would  otherwise  have  produced  no  benefit  whatever,  or 
where  it  .seemed  right  to  put  a favourable  interpretation  on  the 
wording  of  a testament,  to  take  as  much  of  certain  kinds  of  pro- 
duce as  was  sufficient  for  his  daily  wants. 


1.  Minus  autem  scilicet  juris  in 
USU  est  quoin  in  usufructu.  Naiii- 
que  is,  qui  fundi  nudum  usuin 
habet,  nihil  ulterius  habere  intel- 
Icgetur,  quam  ut  oleribus,  porais, 
floribus,  feno,  strameniis,  lignis  ad 
usum  cottidianum  utatur  : in  eoque 
fundo  haotenuB  ei  morari  licet,  ut 
neque  domino  fundi  molestus  sit 
neque  his,  per  quos  opera  nistica 
hunt,  immdimento  sit:  nec  ulli  alii 
jus,  quod  habet,  aut  vendere  out 
locare  aut  gratia  concederc  potest, 
cum  is,  qui  usumfructum  habet, 
potest  hffic  omnia  facere. 


1.  But,  of  course,  the  right  of  use 
is  less  extensive  than  that  of  usufruct ; 
for  he  who  has  the  naked  use  of  lands, 
is  not  understood  to  have  anything 
more  than  the  right  of  taking  herbs, 
fruit,  flowers,  hay,  straw,  and  wood, 
suflicient  for  his  doily  supply.  He  is 
permitted  to  establish  himself  upon  the 
land,  so  long  as  be  neither  annoys  the 
owner  nor  hinders  those  who  ore  en- 
gaged in  the  cultivation  of  the  soil. 
He  cannot  sell,  or  let,  or  give  gra- 
tuitously his  right  to  another,  while  a 
usufructuary  may  do  all  those  things. 


D.  vii.  H.  10.  4;  D.  viL  8.  12.  1 ; 1).  vii.  8.  U. 


The  jurists  diflered  as  to  the  fractas  of  which  a certain  daily 
supply  might  be  taken,  and  as  to  whether  it  was  nece.s.snry  that 
they  should  be  consumed  on  the  spot.  (D.  vii.  8.  10.  1 ; D.  vii. 
8.  12.  1 ; 1).  vii.  8.  1.5.)  The  station  of  the  usuarius  And  the  abund- 
ance of  the  fruits  would  make  a difrcrcnco  in  particular  ca.ses. 

'I'he  iimtaniiH  could  |U'cvcut  the  owner  as  well  as  any  one  else 
from  coming  on  laml  subject  to  a usits.  except  for  the  purpo.se  of 
cultivating  it. 
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Aut  (gratis  coneedere.  There  would  be  a sort  of  fructxbs  in 
beiiiff  able  to  gratify  the  wish  of  giving  and  of  conferring  a favour, 
instead  of  receiving  a price. 


2.  Item  is,  (}ui  sdimn  usum 
habut,  hactenus  juris  habere  intel- 
Icgitur,  ut  ipse  tantuin  habitet,  nec 
hoc  jus  ad  alium  transferre  potest : 
el  vix  reoeptum  videtur,  ut  hospi- 
tein  ei  recipere  liceat  et  cum  uxore 
eua  liberisque  suis,  item  libertis  neo 
non  aliis  liberis  pcrsonis,  quibus  non 
minus  quam  servis  utitur,  habitandi 
jus  habcat  et  eonvenientcr,  si  ad 
miilierem  usus  cedium  jiertineat, 
cume  marito  babitarc  ei  liceat. 


2.  He  who  has  the  use  of  a house, 
has  a right  over  it  to  the  extent  of 
inhabiting  it  himself ; he  cannot  trans- 
fer this  right  to  another  ; and  it  is  not 
without  hesitation  that  it  has  been 
thought  allowable  that  he  should  re- 
ceive a guest  in  the  house,  and  live 
in  it  with  his  wife  and  children,  and 
frcedmcn,  and  other  free  persons  who 
may  be  attached  to  his  service  no  less 
than  his  slaves  are  ; and  that  a wife,  in 
the  same  way,  if  it  is  she  who  has  the 
use  of  a house,  may  hve  in  it  with  her 
husband. 


1).  vii  8.  2.  1 ; V.  viL  8.  4,  6,  8. 


The  usuarius  had  the  use  of  the  whole  thing,  and  the  owner 
could  not  make  use  of  any  part  not  used  by  the  usuarius.  (1). 
vii.  8.  22.  1.)  So,  too,  the  right  of  usus  was  indivisible,  and  could 
not  bo  given  in  detached  portions,  as  that  of  usufruct  could  be,  to 
ditibrent  persons.  (D.  vii.  8.  19.)  But  one  pei-son  could  have 
the  use,  and  another  the  usufruct  of  the  same  thing.  (D.  vii.  8. 
U..3.) 

The  doubt  expre.ssed  in  the  text  had  long  ago  been  set  at  rest, 
and  it  was  settled  that  the  wife  or  the  hu.sband  might  use  the 
thing  of  which  the  use  was  given  to  the  other.  (D.  vii.  8.  4.  1 ; 
D.  vii.  8.  9.) 


8.  Item  is,  ad  queiu  servi  usus 
pcrtinot,  ipse  tantuni  opcris  atque 
mhiistcrio  ejus  uti  potest : ad  ahum 
vero  nullo  modo  jus  suum  transferre 
ei  concessum  cst.  Idem  seUicet  juris 
est  et  in  jumento. 


3.  So,  too,  he  who  has  the  use  of 
a slave,  has  only  the  right  of  himself 
using  the  labour  and  services  of  the 
slave  : for  he  is  not  permitted  in  any 
way  to  transfer  his  right  to  another. 
And  it  is  the  same  with  regard  to 
beasts  of  burden. 


D.  viL  8.  12.  5,  6. 


4.  Sed  si  pecoris  vel  ovium  usus 
legatus  fuerit,  neque  lacte  nequo 
agnis  neque  lana  utetur  usuarius, 
quia  ea  in  fructu  sunt.  Plano  od 
stercorandum  agrum  suum  peeoribus 
uti  jiotcst. 


4.  If  the  use  of  cattle  or  sheep  is 
given  as  a legacy,  the  person  who  has 
the  use  cannot  take  the  milk,  the 
lambs,  or  the  wool,  for  these  are 
among  the  fruits.  But  he  may  cer- 
tainly make  use  of  the  animals  to 
manure  his  land. 


D.  vii  8.  12.  2. 


As  a flock  was  hardly  of  any  use  if  a person  might  not  take 
any  of  the  fnu'tus,  the  usuarius  was  allowed  to  have  a little  milk 
(modicum  lac)  when  the  usus  had  been  constituted  in  a way  to 
admit  of  a favourable  interpretation.  (D.  vii.  8.  12.  2.) 
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.*>.  Red  si  cni  liabitatio  Icgata 
sivo  :iIii|iio  iikkIo  coiistituta  sit, 
lieque  usiis  videtiir  neque  ususfnic- 
tus,  sed  quasi  uroprium  aliquodjus. 
Quarn  habitationeni  habentilras  prop- 
ter renmi  utilitatem  secundum  Mar- 
celli  sententiara  nostra  decUione 
promuI);ata  pertnisimus  non  solum 
in  ea  degere,  sed  etiani  aliis  locare. 


5.  But  if  the  right  of  habitation  is 
given  to  lUiy  one,  eitlier  as  a legacy 
or  in  any  oilier  way,  this  does  not 
seem  a use  or  a usufruct,  but  a right 
that  stands  as  it  were  by  itself.  From 
a regard  to  what  is  useful,  and  con- 
formably to  an  opinion  of  Marccllus, 
we  have  published  a decision,  by 
which  we  have  permitted  those  who 
have  this  right  of  habitation,  not  only 
themselves  to  inhabit  the  place  over 
which  the  right  extends,  but  also  to 
let  to  others  the  right  of  inhabiting  it. 


D.  vii.  8.  10.  pr. ; C,  iii.  83. 


The  jiiristfl  had  doubted  whether  habitatio  was  to  be  con.sidered 
a di.stinct  sorvituile  (D.  vii.  8.  10.  pr.),  which  Justinian  here  pro- 
nounce-s  it  to  be.  So  far  as  it  differed  from  the  use,  or,  after 
Justinian  gave  the  power  of  lotting  the  house,  from  the  usufruct, 
of  the  house,  it  perhaps  differed  by  being  an  occupation  allowed 
as  a fact  rather  than  as  a right,  if  this  is  the  meaning  of  Modes- 
tinus  when,  in  speaking  of  a legacy  of  habitatio  given  in  sinyulos 
annos  aut  menses,  he  says,  potius  in  facto  quam  injure  consist  it. 

.(I),  iv.  5.  10.)  It  did  not  cea.se  by  non-u.sage  or  by  capitis 
deminutio.  (D.  vii.  8.  10.  pr.) 

G.  IIu‘C  de  servitutibus  et  usu-  6.  Let  it  suffice  to  have  said  thus 
fnictu  et  usu  et  habitationo  dixisse  much  concerning  servitudes,  usufruct, 
sufficiat.  l)e  hereditato  autem  et  use,  and  habitation.  We  shall  treat 
de  obligalionibus  suis  locis  propone-  of  inheritances  and  obligations  in  their 
mus.  Exposuimus  sumraatim,  qui-  proper  places.  We  have  already  briefly 
bus  modis  jure  gentium  res  ad-  explained  how  things  are  acquired  by 
quinmtur:  modo  videamus,  quibus  the  law  of  nations;  let  us  now  ex- 
modis  legitimo  et  civili  jure  ad-  amine  how  they  are  acquired  by  statute 
quinmtur.  and  the  civil  law. 

Before  quitting  the  subject  of  servitudes  it  is  proper  to  observe 
that,  besides  the  possessory  interdicts  by  which  the  possession  of 
servitudes  was  secured,  there  were  two  real  actions  by  which  a 
claim  was  made  with  regard  to  a servitude.  By  the  one  (ocfio  in 
rem  confessoria),  the  owner  of  the  servitude  claimed  to  have  his 
servitude  protected,  and  the  right  to  it  pronounced  to  be  his, 
again.st  any  one  who  attempted  to  disturb  him  in  his  qua.si-pos- 
session,  or  disputed  his  right.  By  the  other  (actio  in  rem  nega- 
toria),  the  owner  of  a thing  over  wliich  another  penson  claimed  or 
exercised  a servitude  himself  claimed  to  have  this  thing  pronounced 
free  from  the  servitude.  It  might  seem  as  if  this  was  rather  a 
defence  to  an  action  for  the  servitude  than  itself  a real  action. 
But  it  w'as  considered  a substantive  and  independent  action, 
because  the  owner  of  the  dominium  thereby  vindicated  his  claim 
to  a portion  of  it,  namely,  to  the  servitude  which  it  was  attempted 
to  detach  from  the  ownership.  (See  Book  iv.  Tit.  0.  2.) 

Justinian  now  returns  to  the  examination  of  the  modes  in 
which  things  are  aciiuired,  and  the  sixth  Title  would  properly 
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follow  the  latter  part  of  the  first.  Before,  however,  we  leave  the 
subject  of  jura  in  rem  falling  short  of  ownership,  we  mu.st  notice 
three  other  kinds  of  such  jura  in  rem  be.sides  .servitude.s,  of  which 
the  Institutes  here  make  no  mention.  These  are  the  ju8  envphy- 
teutimrium,  the  super Jiciarium,  and  the  jiwf  pignoris. 

The  exact  time  when  servitudes  first  became  a part  of  Roman 
law  is  not  easy  to  discover.  The  Twelve  Tables  determine  the 
width  of  a way,  but  there  is  nothing  to  show  that  this  was  intended 
to  regulate  the  width  of  a way  to  which  one  person  had  a right 
over  the  land  of  another.  However,  the  nature  of  .servitudes 
makes  it  almost  certain  that  they  must  have  verj'  early  been 
rccogni.sed  by  law;  and,  at  any  rate,  we  learn  that  they  were  so 
long  before  the  end  of  the  Republic.  The  period  at  which  the 
three  jura  in  rem,  which  we  have  just  named,  were  established 
as  a part  of  law,  can  be  ascertained  more  readily.  The  first, 
thejas  emphytcuticarlum,  though  ba.sedon  an  institution  of  the 
civil  law,  yet  only  assumed  its  peculiar  character  in  the  time 
of  the  Lower  Empire  ; the  two  others  owed  their  existence  to  the 
pnetors. 

The_ju«  emphyteuticarium,  or,  as  it  is  more  generally  called, 
emphyteusis  (see  Book  iii.  Tit.  24.  3),  was  the  right  of  enjoying 
all  t he  fruits,  and  disposing  at  pleasure,  of  the  pntdium  of  another, 
subj<!ct  to  the  payment  of  a yeaidy  rent  (pensio,  or  canon)  to  the 
owner.  Formerly  the  lands  of  the  Roman  people,  of  municipalities, 
or  the  college  of  priests,  used  to  be  let  for  difi'erent  terms  of  years, 
sometimes  for  a short  term,  such  as  that  of  live  years,  sometimes 
for  a term  amounting  almost  to  a perpetuity,  under  the  name  of 
ayri  vectiyales.  (Gai.  iii.  14.5.)  Afterwards,  not  only  the  lands 
but  also  the  houses  of  private  individuals  were  let  in  a similar 
manner,  and  these  lands  and  houses  so  let  were  tenned  pradia 
emphyteuticaria  (C.  xi.  58.  61),  a name  arising  from  there  being 
a new  ownership,  or  what  almost  amounted  to  an  ownership,  en- 
grafted (eV,  <t>vTevti>)  on  the  real  dominium.  Alongside  this  new 
tiuiure  still  continued  the  letting  by  the  state  of  uyid  vectiyales. 
Either  shortly  before,  or  in  the  time  of  Justinian,  the  two  rights, 
that  relating  to  the  agn  vectigales,  and  that  of  emphyteusis, 
were  united  under  the  common  name  of  emphyteusis,  and  .subjected 
to  particular  regulations. 

Both  lands  and  buildings  could  be  subject  to  emphyteusis. 
(Nov.  vii.  3.  1.2.)  Theenip/ri/tcwttt.  as  the  person  who  enjo^’ed  the 
right  was  termed,  besides  enjoying  all  the  rights  of  a usufructuary, 
could  dispose  of  the  thing,  or  rather  of  his  rights  over  it.  in  any 
way  he  pleased  (Nov.  vii.  3.  2),  exc(?pt  that  the  dominus  had  a 
right  of  pre-emption  ; or,  if  ho  did  not  exercise  this  right,  he  had  a 
fine  on  the  transfer  of  not  more  than  2 per  cent,  on  the  purchase- 
money.  (C.  iv.  66.  3.)  The  emphyteuta  couldcreate  a servitude  over 
the  thing  or  mortgage  it  (D.  xiii.  7.  16.  2) ; he  had  a real  action 
(which,  however,  was  saiil  to  be  a ntilis  vindieatio.  iMcause  he  was 
not  the  owner,  but  only  in  the  place  of  one)  to  defend  or  ii.s.scrt 
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his  ri"htfl  ; and  at  his  death  his  nVht  was  tran.smitted  to  his  heirs. 
(Nov.  vii.  3.)  Ho  wiis  obliged  to  pay  hi.s  pcnsiouiider  any  circuin- 
•stauccs,  whether  he  actually  benefited  by  his  cmj)hyteusis  or  not, 
and  could  be  expelled  if  the  pensio  was  three  years  in  arrear. 
(C.  iv.  66.  1.)  lie  was  also  bound  to  use  the  thing  over  which 
his  right  extended,  so  that  it  was  not  deteriorated  in  value  at  the 
time  his  right  expired.  (Nov.  vii.  3.  2.) 

The  right  of  auperjicies  was  almost  identical  with  that  of 
emphyteusis,  but  applied  only  to  the  superficies,  that  is,  things 
built  on  the  ground,  not  to  the  ground  itself.  It  was  the  right  of 
disposing  freely  of  a building  erected  on  another  man’s  soil  without 
destroying  it,  subject  to  the  payment  of  a yearly  rent.  (I),  vi.  1.  74.) 
It  must  have  been  the  creation  of  the  jus  preetonum  at  a time 
when  there  was  nothing  like  the  emphyteusis  of  buildings,  and 
wlien  it  was  only  lands  that  were  let  as  agri  vectigales.  The 
rights  and  duties  of  the  superficiarius,  the  person  who  enjoyed 
the  right,  may  be  gathered  from  those  of  the  emphyteuta. 

The  jus  pignoris  was  the  right  given  to  a creditor  over  a thing 
belonging  to  another,  in  order  to  secure  the  payment  of  a debt. 
When  the  thing  over  which  the  right  was  given  passed  into  the 
possession  of  the  creditor,  the  right  of  the  creditor  was  expressed 
by  the  word  pignus ; when  the  thing  remained  in  the  hands  of 
the  debtor,  the  right  of  the  creditor  was  expressed  by  hypotheca. 
Sometimes  only  one  or  more  particular  things  were  under  a 
hypotheca,  sometimes  all  the  property  of  the  debtor.  The  right 
of  the  creditor  extended  only  to  the  amount  of  his  debt,  but  all 
the  thing  pledged  was  subject  to  his  claim.  The  right  might  be 
created  by  the  mere  agreement  of  the  parties,  without  any  handing 
over  or  tradition  of  the  thing  pledged  to  the  creditor.  (C.  viii. 
17.  2.  9.)  Sometimes  the  right  was  created  by  a magistrate,  who 
gave  execution  to  a creditor  by  this  means  ; and  in  many  cases  the 
law  created  what  was  called  hypotheca  tacita  over  the  property, 
as,  for  instance,  over  the  property  of  a tutor,  in  favour  of  the 
pupil,  and  over  the  property  of  a hu.sband,  that  the  dos  of  the 
wife  might  be  restored. 

The  creditor  had  the  right  (1)  of  selling  (D.  xx.  5)  or  pledging 
(C.  viii.  24)  the  thing  pledged  ; (2)  of  satisfying  his  own  claim 
before  that  of  any  one  else  out  of  the  proceeds  of  the  sale,  or  of 
the  money  obtained  by  pledging  the  thing ; (3)  of  having  himself 
constituted  owner  of  the  thing  if  no  purchaser  could  be  found 
for  it.  The  creditor  could  not  be  deprived  even  by  agreement 
of  his  power  of  sale.  Justinian  enacted  that,  unless  the  parties 
otherwise  agreed,  the  sale  should  take  place  not  sooner  than  two 
years  after  notice  to  pay,  and  in  two  years  more,  if  no  purchaser 
could  be  found,  the  creditor  could  be  declared  the  owner.  (Tit.  8. 
1 note.)  (4)  Of  bringing  a real  aetion  (termed  the  actio  quasi-Ser- 
iiiana)  against  any  third  person  who  unlawfully  detained  the  thing 
pledged  to  him,  or,  if  he  had  only  a hypotheca,  against  the  borrower 
to  put  him  in  possession  of  the  thing  pledged.  (Bk.  iv.  Tit.  6.  7.) 
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If  tlio  .same  thinr;  wa.s  pledi^oil  to  ditferent  creditors,  the  one 
to  wliom  it  was  first  plc<lf;ed  had  tfeiierally  a preference,  polior 
tempore,  potior  jure.  But  there  were  certain  hypothecie  which 
had  special  privileges  attached  to  them,  and  which  liad  a first 
claim  on  the  property  of  the  debtor,  such  as  the  hypotheca  of  the 
fisem  or  imperial  treasury  for  the  payment  of  taxe.s  (C.  iv.  46. 1), 
and  that  of  a wife  for  lier  dos  (Bk.  iv.  Tit.  6.  29  ; C.  viii.  14.  12) ; 
and  hypotheccB  which  were  created  by  an  instrument  signed  by 
three  .suljstantial  witne.s.ses  had  a preference  over  others  by  a con- 
stitution of  Leo.  (C.  viii.  18.  11.) 

Gains  speaks  of  an  older  form  of  giving  pledge,  the  contractus 
fidiiciee,  by  which  the  full  property  in  the  thing  pledged  was  made 
over  to  the  creditor  by  mancipatio  or  injure  cessio,  the  tlebtor 
being  entitled  to  a reconveyance  if  he  paid  the  debt ; but  this  was 
oljsoleto  in  the  time  of  Justinian.  (Gai.  ii.  59,  60.) 


Tit.  VI.  DE  USUCAPIONIBUS  ET  LONGI  TEMPORIS 
POSSESSION  I BUS. 


Jaro  civili  constitutum  fuerat, 
ut,  qiii  bona  fide  ab  eo,  qui  doniinns 
non  erat,  cum  credidcrit,  eum  do- 
ininuiit  esse,  rem  emorit  vcl  ex 
donatione  aliave  qua  jusla  causa 
accc(>erit,  is  earn  rem,  si  mobilis 
erat,  anno  ubique,  si  iinraobllis, 
biennio  lantuin  in  Italico  solo  usu- 
capiat,  ne  rerum  dominia  in  incerto 
essent.  Et  cum  hoc  placitum  erat, 
putantibuB  antiquioribus,  dominia 
Buflicere  ad  inquirendas  res  snas 
pranfata  teinpora,  nobis  mclior  sen- 
tentia  resedit,  ne  domini  maturius 
auis  rebus  defrnudentur  nequo  certo 
loco  beneCciuin  hoc  concludatur. 
Et  ideo  constitiitionem  super  hoc 
promnljfavimua,  qua  cautum  eat,  ut 
res  quidem  mobiles  per  triennium 
usuenpiantur,  immobiles  vero  per 
longi  temporis  possessionem,  id  est 
inter  praesentes  dccennio,  inter  ab- 
sentes  \iginti  annis  usuenpiantur  et 
his  modis  non  solum  in  Italia,  sed 
in  omni  terra,  quae  nostro  imperio 
gubematur,  dominiiun  rerum  jiista 
causa  poasessionis  preecedente  ad- 
quiratur. 


Gai.  ii.  12-11 ; P. 


By  the  civil  law  it  was  provided 
that  if  any  one  by  purchase,  gift,  or 
any  other  legal  means,  had  bona  fide 
received  a thing  from  a person  who 
was  not  the  owner,  but  whom  he 
thought  to  bo  so,  be  should  acquire 
this  thing  by  use  if  he  held  it  for  one 
year,  if  it  was  a moveable,  wherever 
it  might  be,  or  for  two  years,  if  it  was 
an  immoveable,  but  this  only  if  it  was 
in  the  solum  Italicum;  the  object  of 
this  provision  being  to  prevent  the 
ownership  of  things  remaining  in  un- 
certainty. Such  was  the  decision  of 
the  ancients,  who  thought  the  times 
we  have  mentioned  sufficient  for 
owners  to  inquire  after  their  proi^erty ; 
but  we  have  come  to  a much  better 
decision  from  a wish  to  prevent  owners 
being  despoiled  of  their  property  too 
quickly,  and  to  prevent  the  benefit  of 
this  mode  of  acquisition  being  confined 
to  any  particular  locality.  We  have 
accordingly  published  a constitution 
providing  that  moveables  shall  be  ac- 
quired by  a use  extending  for  three 
years,  but  immoveables  by  the  ‘ pos- 
session of  long  time,'  that  is,  ten 
years  for  persons  present,  and  twenty 
for  persons  absent ; and  that  by  these 
means,  provided  a just  cause  of  pos- 
session precede,  the  ownership  of 
things  may  be  acquired,  not  only  in 
Italy,  but  in  every  country  subject  to 
our  empire, 
xli.  3.  1 ; C.  \ii.  35. 
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Tlie  subject  of  po.wssio  is  only  trc‘atc<l  imlircctly  in  tlie  In- 
stitutes, and  it  is  necfts.sary  to  have  a {jeneral  conception  of  tlie 
ineaninij  of  the  term  before  proceeding  to  examine  the  mode  of 
acquiring  property  called  usucapion. 

By  posscssio  Ls  meant  primarily  mere  detention,  i.e.  the  physi- 
CJil  apprehen.sion  of  a thing.  If  the  po.sse.ssor  ailds  the  inhmtion 
(animus)  of  holding  the  thing  as  his  own  and  of  exercising  over  it 
alt  the  rights  of  an  owner,  then  he  has  legal  po.s.se.ssion  of  it  as 
opposed  to  the  mere  physical  possession  involved  in  a simple  de- 
tention. When  a person  had  legal  possession  of  a thing,  he  was 
protecte<l  in  his  po.sse.ssion  against  any  one  who  had  not  a better 
title  to  po.s.sess,  and  in  order  to  protect  him  the  prwtor  granted  him 
an  interdict.  If  his  po.sses.sion  was  not  founded  on  force  or  fraud, 
and  had  been  acquired  by  a legal  mode  of  acipiisition,  then  it 
ripened,  after  a length  of  time  laid  down  by  law,  into  full  owner- 
ship, and  the  proce.ss  by  which  the  change  was  eHectetl  was  tei-med 
nsucapio.  Thus  the  meaning  of  the  term  legal  or  juristical 
possession,  the  protection  of  the  rights  of  the  pos.se.ssor  by  in- 
terdicts, and  the  transmutation  under  certain  circumstances  of 
possessio  into  ownership  by  the  lapse  of  time,  are  the  three  main 
points  on  which  attention  has  to  be  fixed  in  examining  the  sub- 
ject pf  possessio. 

The  two  requisites  of  legal  possession  are  briefiy  summed  up 
in  the  words  detentio  ami  animus.  The  detention  of  a corporeal 
thing  means  such  a holding  of  it  as  enables  the  person  detaiidng 
to  deal  with  the  thing  at  his  pleasure.  Thus  a peraon  who  entei-s 
on  part  of  a piece  of  laud  has  detention  of  the  whole  because  it  is 
at  his  pleasure  to  go  to  any  part  of  it.  A pei-son  who  has  the  key 
of  a gi'anary  has  the  means  of  going  into  the  granary.  The  ani- 
mus means  the  intention  of  the  pos,ses.sorto  hold  the  thing poase.ssed 
as  his  own,  ami  not  as  a borrower  holds  the  thing,  for  the.  latter 
holds  it  avowedly  as  belonging  to  another  (ulieno  nomine). 

When  a person  was  in  posse.ssion  of  a thing  physically,  but 
without  theanimwsposstdftndi.asaborrower  would  be  of  the  thing 
lent,  he  was  said  not  to  possess  it,  but  to  be  in  poase.s.sion  of  it,  non 
jtossiilet,  est  tantrum  in  pos.sessione  (I),  xli.  2.  10) ; and  a person 
merely  in  possession  was  not  protected  by  interdicts.  The  Roman 
jurists  contrast  naBiral  with  civil  po.s.session,  and  in  natural  po.s.ses- 
sion  they  include  the  two  cases  of  a po.sse.ssor  not  po.sse.ssing  taoia 
fide  and  ex  justa  causa  and  a jH-r.son  in possessione,  while  by  civil 
posse.ssion  they  mean  such  a possession  as  was  ciipable  of  trans- 
mutation by  usuciipion,  that  is,  was  hona  fide  and  ex  justa  causa. 

The  eilict  tixe<l  certain  cases  in  which  the  prador  would  him.self 
at  once  give  a decision  and  pronounce  what  was  to  be  done  without 
sending  the  case  to  be  examined  by  a judex,  and  the  order  of  the 
prtetor  thus  given  was  Ciilled  an  interdict.  (See  Bk.  iv.  Tit.  15.) 
What  was  termed  an  interdictum,  retinenda-  possessionis  was 
granted  to  a person  whoso  jwssession  had  been  disturbed  or 
threatened  witli  ilisturbance,  and  an  interdictum  recuperaadie 
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potti^ffisionis  wa"!  pfrantcd  to  a person  who  had  Ikm'ii  foreihly  ejected 
from  hi.s  iX)s.se.ssion.  Wliciiever  a jjerson  po.ssc.s.sed  a thiiijj  as  a 
matter  of  fact,  with  the  intention  of  treating  it  as  if  ho  was  the 
owner,  that  is,  as  if  it  belonged  to  him,  the  possessor  had  a right 
to  the  interdicts  that  protected  his  posse.ssion.  But  it  was  only 
when  the  possession  was  bona  fide  and  ex  justa  causa  »that  the 
operation  of  usucapion  would  transmute  his  posse.ssion  into  owner- 
ship ; that  is,  the  possessor  must  have  commenced  his  possession, 
thinking  he  had  a real  right  to  possess,  and  have  acquired  it  hy 
a recognised  legal  method  of  acquiring  property.  A possessio 
which  was  commenced  under  these  circumstances  was  changed 
into  dominium  by  lapse  of  time,  and  the  time  required,  as  fixed  hy 
the  law  of  the  Twelve  Tables,  was  two  years  if  the  thing  possessed 
was  an  immoveable,  and  one  year  if  it  was  a moveable.  The 
operation  of  usucapion  was  of  the  greatest  importance  in  the  sys- 
tem of  Roman  law.  Things  that  being  res  mancipi  ought  to 
have  been  conveyed  by  mancipation,  but  had  been  conveyed  with- 
out the  necessary  ceremony,  were  not  legally  passed  in  ownership 
to  the  jicrson  to  whom  they  were  nominally  conveyed.  But  the 
very  short  time  requisite  for  the  operation  of  usucapion  quickly 
changed  the  possession  into  dominium,  and  thus  ended  the  separa- 
tion of  the  legal  and  beneficial  interests.  And,  generally,  \yhen 
the  prmtor  gave  the  possession  of  property  where  he  could  not  by 
strict  law  gjve  the  ownership,  that  Ls,  when  he  exercised  his  equit- 
able jurisdiction,  the  operation  of  usucapion  soon  converted  the 
possessor  bonorum  into  the  full  legal  dominus. 

In  order  that  the  ownership  of  a thing  should  be  acquired  by 
usucapion,  it  was  of  course  necc.s.sary  that  the  thing  itself  shouUl 
be  susceptible  of  being  held  in  doviinio.  There  was  no  owner- 
ship po.ssible,  for  instance,  in  the  case  of  the  solum  provinciale, 
and,  therefore,  no  usucapion.  The  emperor  or  the  people  were 
owners  of  the  soil,  and  the  actual  occupier  of  land  in  the  provinces 
could  not  be  the  owner ; he  could  only  be  protected  in  the  po.sse.s- 
sion  of  it ; and  the  prmlors  protected  his  possession  against  the 
claim  of  any  one  asserting  himself  to  be  the  rightful  possessor,  by 
{x;rmitting  the  possessor,  when  he  had  held  the  land  for  ten  years, 
if  he  and  the  claimant  had  during  that  time  inhabited  the  same 
province  (inter  proesentes), or  when  he  had  held  it  for  twenty  years, 
if  they  had  not  (inter  absentes),  to  repel  the  action  by  an  exception, 
which,  as  being  placed  at  the  beginning  of  the  intentio,  was  termed 
a prascriptio  (see  Introd.  sec.  104),  and  would  probably  be  in  this 
form  : Ea  res  agatur,  ciejus  non  est  longi  temporis  possessio  , 
and  this  prescription  or  exception  (for  the  terms  may  be  used  in- 
diti'ercntly,  as  it  was  only  in  the  early  times  of  the  construction  of 
the  formula  that  such  a defence  was  really  placed  at  the  begin- 
ning of  the  intentio),  if  found  to  be  true  in  fact,  made  the  pas- 
seasor  quite  secure. 

This  prescription,  however,  had  not  exactly  the  same  eflect  as 
usucapion.  In  the  first  place,  it  did  not  make  tlie  person  owner 
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of  the  immoveable,  for  nothing  could  do  that  with  re.spoct  to  the 
solum  provincials.  Secondly,  if  an  action  wa.s  brought  by  the 
real  owner,  the  usucapion  was  not  interrupted  until  judgment  had 
been  given  against  the  possessor  (D.  .xli,  4.  2.  21) ; whereas,  if  an 
action  was  brought  against  the  possessor  of  an  immoveable  in  the 
solum,  provinciate,  the  prccscnptio  longi  temporis  was  of  no  avail 
unless  the  time  required  had  expired  before  the  procee<ling  had 
reached  that  stage  termed  the  litis  contestatio.  (See  Introd.  sec. 
105.)  Lastly,  the  effect  of  the  prcescriptio  longi  temporis  was  in 
one  way  more  favourable  to  the  possessor  than  that  of  usucapion ; 
for  the  person  who  acquired  a thing  by  usucapion  acquired  it  with 
all  its  liabilities  and  charges;  whereas  the  prcrscriptio  longi 
temporis  was  a good  plea  to  the  action  of  a person  who  claimed  to 
have  a right  over  the  thing,  as,  for  instance,  a right  of  servitude  or 
mortgage,  which  he  had  not  asserted  while  the  time  was  running, 
so  that  the  possessor  who  could  use  this  plea  had  the  thing  he 
possessed  quite  free  from  any  liability  or  charge  anterior  to  the 
commencement  of  his  possession.  (D.  xli.  3.  44.  5;  D.  xliv.  3.  12.) 

In  the  time  of  Justinian  all  difference  between  the  solum. 
Italicum  and  the  solum  provinciale  was  done  away.  The  text 
furnishes  us  with  a brier  statement  of  tbe  change  made  in  the 
effect  of  possession.  Under  Justinian  possession  during  three 
years  (called,  however,  usucapion  in  this  case — see  paragr.  12  of 
this  Title)  gave  the  ownership  of  moveables ; possession  during 
ten  years  if  the  parties  were  present,  or  twenty  if  they  were  absent, 
gave  the  ownership  of  immov.eables.  Thus  the  length  of  possession 
no  longer  afforded  merely  a means  of  repelling  an  action,  but  con- 
ferred the  dominium,  although  the  word  prcescriptio  was  used 
to  express  the  process.  (See  Tit  9.  5 of  this  Book.) 

1.  Sedaliqnandoetiamsimaxime  I.  Sometimes,  however,  althougli 
quis  bona  fide  rem  possederit,  non  the  thingis  possessed  with  perfect  good 
tamen  ilU  nsucapio  uUo  tempore  faith,  j-etnsucapiondoes  not  operate  by 
procedit,  velnti  si  quis  libemin  ho-  any  length  of  time ; as,  for  instance, 
minem  vel  rem  sacram  vel  religiosani  when  the  possession  is  of  a free  person, 
vel  servum  fugitivnm  possideat.  a thing  sacred  or  religious,  or  a fugitive 

slave. 

Gai.  ii.  46.  48. 

The  Institutes  now  proceed  to  speak  of  the  exceptions  to  the 
rule  of  acquisition  by  use.  These  exceptions  arise  from  two 
.sources : either  the  thing  which  we  have  po.ssessed  is  in  its  nature 
incapable  of  being  acquired  by  use,  or  there  is  something  in  the 
mode  in  which  it  has  come  into  our  possession  which  prevents 
length  of  posse.ssion  having  its  ordinary  effect. 

As  a general  rule,  no  incorporeal  thing  could  be  acquired  by 
usucapion,  incorporales  res  traditionem  et  usucapionem  non 
rccipcre  manifestum  est  (D.  xli.  1.  43);  but  see  as  to  servitudes 
Tit.  3.  4 note,  and  as  to  inheritances  note  to  paragr.  10  of  this 
Title. 

The  fugitive  slave  could  not  l>e  HC(iuircd  by  use,  because 
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lie  was  con.sidered  to  have  robbed  hi.s  master  of  bis  interest 
in  him  by  his  sui  furtum  facere  intellf<iiltiyr.  (1).  xlvii. 

2.  60.) 

2.  PurtivsB  quoque  res  et  qn®  vi  2.  Things  stolen  or  seized  by  vio- 
posses-sffi  sunt,  nec  si  pnedicto  longo  lence,  cannot  be  acquired  by  use, 
tempore  bona  fide  possess®  fueriut  although  they  have  been  possessed  bono 
usucapi  possunt ; nom  furtivaruin  fide  during  the  length  of  time  above 
reruui  lex  duodeoim  tabularuin  et  prescribed  ; for  usucapion  is  prevented 
lex  Atinia  inhibet  usiicapioneni,  vi  a,s  to  things  stolen,  by  the  law  of  the 
possessarum  lex  Julia  et  Plautia.  Twelve  Tables,  and  by  the  lex  Atinia; 

as  to  things  seized  by  violence,  by  the 
lex  Julia  et  Plautia. 

Gai.  ii.  45;  D.  xli.  3.  4.  6. 

The  lex  Atinia  was  a plebiacitum  named  after  its  propo.ser 
Atiniu.s  Tjabeo,  n.c.  lOy.  The  lex  Plautia,  proposed  by  M. 
Plautiiis,  was  pikssed  B.c.  89.  We  know  nothing  of  the  lex  Julia 
here  mentioned  c.xcept  that  its  name  makes  it  probable  that  it 
was  passed  in  the  time  of  Augustus ; it  may  possibly  be  the  lejc 
Julia  de  vi  publica  ecu  privata  referred  to  in  Book  iv.  Tit.  18.  8. 

3.  Quod  autem  dictum  cst  furtiv-  3.  tVhen,  however,  it  is  said  that 

arum  et  vi  possessarum  rerum  usu-  the  usucapion  of  things  stolen  or  seized 
capionem  per  legem  prohibitam  esse,  by  violence  is  prohibited  by  these  laws, 
non  eo  pertinet,  ut  ne  ipse  fur  quive  it  is  not  meant  that  the  thief  himself, 
per  vim  possidet,  usucapere  possit ; or  he  who  possesses  himself  of  the 
nam  his  alia  ratione  usucapio  non  thing  by  violence,  is  unable  to  acquire 
couipetit,  qiiia  scilicet  mala  fide  pos-  the  property  by  use,  for  another  reason 
sideiit : sed  ne  ullus  alins,  quomvis  prevents  them,  namely,  that  their  pos- 
ab  eis  bona  fide  emcrit  vel  ex  alia  session  is  mala  fide  ; hut  that  no  one 
causa  occeperit,  usucapiondi  jus  ha-  else,  although  he  has  in  good  faith 
beat.  Unde  in  rebus  mobilibus  non  purchased,  or  taken  in  any  way  from 
facile  procedit,  ut  bon®  fidei  posses-  them,  is  able  to  acquire  the  property 
son  usucapio  oompetat.  Nam  qui  by  use.  Whence,  as  to  moveables,  it 
alicnain  rem  vendidit  vel  ex  alia  does  not  often  happen  that  a bona  fide 
causa  tradidit,  furtum  ejus  com-  posses-sor  gains  the  property  in  them 
mittit.  by  use.  For  whenever  any  one  has  sold, 

or  matle  over  on  any  other  title,  a 
thing  belonging  to  another,  he  commits 
a theft  of  it. 

Gai.  ii.  49,  00. 

The  vitium  furti  remained  indefinitely  attached  to  the  res 
until  it  came  back  into  the  hands  of  the  owner  or  until  he  knew 
where  it  was.  (D.  xlvii.  2.  20  and  1.  16.  215.) 

In  the  case  of  moveables  everything  sold  or  delivered  over  by 
a person  who  knew  himself  not  to  be  the  owner  was  considered 
stolen,  and  therefore  could  not  be  acquired  by  use ; and  it  could 
not  often  happen  that  a per.son*who  was  not  the  real  owner  could 
sell  or  deliver  a'moveable,  thinking  himself  to  be  the  owner. 

4.  Sed  tamen  id  aliquando  aliter  4.  Sometimes,  however,  it  is  other- 
se  habet.  Nam  si  heres,  rem  defuucto  wise  ; for,  if  an  heir,  supposing  a thing 
commodatam  aut  looatam  vel  apud  lent  or  let  to  the  deceased,  or  deposited 
cum  depositam  existinmns  heredita-  w’ithhim.tobeapartoftheinheritance, 
riam  esse,  bona  fide  accipienti  vendi-  sells  or  gives  it  as  a gift  or  dns  to  a 
derit  aut  donnverit  aut  dotis  nomine  person  who  receives  it  bona  fide,  there 
dederit,  quin  is,  qui  acceperit,  usu-  is  no  doubt  that  the  person  receiving 
capere  possit,  dnbium  non  est,quippe  it  may  acquire  the  property  in  it  by 
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ca  ros  ID  furti  vitiuin  non  ceciderit,  use  ; for  the  thing  is  not  tainted  witli 
cum  utique  lieres,  qui  boim  fide  tarn-  tlie  vice  of  theft,  os  the  lieir  wlio  has 
quoin  Btiain  alienaverit,  furtum  non  bona  fide  alienated  it  as  his  own,  lias 
ooinuiittit.  certainly  not  been  guilty  of  a theft. 

Gai.  ii.  SO. 

6.  Item  si  is,  od  quern  ancillee  5.  So  if  the  usufructuary  of  a female 
ususfructus  pertinet,  jiartiini  suum  slave  sella  or  gives  away  her  child,  be 
esse  credens  vendiderit  ant  doiiav-  lieving  it  to  be  his  proiierty,  he  does 
erit,  furtum  non  committit : furtum  not  commit  theft  ; for  theft  is  not 
enim  sine  afifectu  furandi  non  com-  committed  without  the  intention  of 
mittitur.  thieving. 

Gai.  ii.  SO. 


In  such  a case  the  usufructuary  would  make  a legal  mistake, 
but  would  not  act  with  a criminal  intention.  (Tit.  1.  37.) 

0.  Aliis  quoque  iiiodis  accidere  6.  It  may  also  happen  in  various 
potest,  ut  quis  sine  vitio  furti  rein  other  ways,  that  a man  may  transfer 
alieiiiuii  ad  aliquem  transforat  et  a thing  belonging  to  another  without 
cSiciat,  ut  a possessore  usucupiatur.  the  vice  of  theft  tainting  the  thing,  so 

that  the  possessor  acquires  the  property 
in  it  by  use. 

Gai.  ii.  50. 


As,  for  instance,  if  a person  who  was  not  heir  thought  that  he 
was,  and  sold  a thing  which  was  part  of  the  inheritance  (D.  xli. 
3.  36.  1);  or  if  a per.son  took  possession  of  a thing  which  he 
believed  the  owner  had  intended  to  abandon  (D.  .xli.  7.  4). 


7.  Quod  autem  ad  eas  res,  quse 
solo  continentur,  expeditius  proce- 
dit : ut  si  quis  loci  vacontis  posses- 
sionem propter  absentiaiu  aut  negle- 
gentiam  domini,  aut  quia  sine  suc- 
cossore  decesserit,  sine  vi  naneisca- 
tur.  Qui  quamvia  ipse  mala  lido 
possidet,  quia  intcUegit,  so  alienum 
fundmu  occuposse,  tanien,  si  ahi 
buna  fide  accipienti  tradiderit,  pot- 
ent ei  longa  possessione  res  udqniri, 
quia  neque  fiirtivura  neque  vi  pos- 
sessum  accepit ; aliolita  est  enim 
qiinrundam  veterumsententiaexisti- 
inantium,  ctiam  fundi  locive  furtum 
lieri,  et  eoriim,  qui  ros  soli  possident, 
principalibus  constitutionibus  pro- 
spicitur,  ne  cui  longa  et  indubitata 
pobseesio  auferri  debeat. 


7.  But  as  to  things  appertaining 
to  the  soil,  usucapion  operates  mure 
readily ; as  if  a person  without  vio- 
lence takes  possession  of  a place  vacant 
by  the  absence  or  negligence  of  the 
owner,  or  by  his  having  died  without 
a successor ; for,  although  his  posses- 
sion is  vmla  fide,  since  he  knows  that 
he  has  seized  on  land  not  belonging  to 
him,  yet  if  he  transfers  it  to  a person 
who  receives  it  bona  fide,  this  person 
will  acquire  the  property  in  it  by  long 
possession,  as  the  thing  be  receives  has 
neither  been  stolen  nor  seized  by  vio- 
lence. The  opinion  of  the  ancients, 
who  thought  that  there  could  be  a theft 
of  a piece  of  land  or  a place,  is  now 
abandoned,  and  there  are  imperial 
constitutions  which  provide  that  no 
possessor  of  an  immoveable  shall  be 
deprived  of  a long  and  undoubted  pos- 
session. 


Gai.  ii.  51 ; C.  vii.  83.  1,  2. 

If  things  immoveable  could  have  been  stolen,  a.s  was  the 
opinion  of  Sabinu.s  (AuL.  Gell.  xi.  18),  the  acquisition  of  irn- 
iiioveable.s  by  length  of  possession  would  have  been  as  difficult  as 
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that  of  moveables  ; but  as  the  hona  fules  of  the  actual  possessor 
cured  the  mala  fides  of  the  first  person  who  began  the  possession, 
it  might  very  well  happen  that  the  property  in  immoveables 
should  be  gained  in  this  way.  By  Novel  119  (cap.  7),  a.d.  542, 
Justinian  altered  this,  and  only  allowed  the  title  by  possession 
during  ten  or  twenty  years  where  the  true  owner  was  aware  of  his 
right,  and  of  the  transfer  to  the  bona  fide  possessor;  otherwise  the 
right  of  ownership  was  not  gained  until  after  a possession  of  thirty 
years. 

8.  Aliquando  ctiain  furtiva  vel  8.  Sometimes  even  a thing  stolen 

vi  poB.sessa  res  UBUcapi  potest : veluti  or  possessed  by  violence  may  be  ac- 
si  in  domini  potestatem  reversa  qnired  by  use ; for  instance,  if  it  has 
fuerit ; time  enim,  vitio  rei  purgato,  come  back  into  the  power  of  its  owner, 
procedit  ojus  usucapio.  for  then,  the  taint  being  purged,  the 

acquisition  by  use  may  take  place. 

U.  xU.  3.  4.  6. 

In  order  that  a thing  once  stolen  should,  after  again  falling 
under  the  power  of  its  owner,  be  capable  of  being  acquired  by  a 
bono  fide  passessor,  it  was  neces-sary  that  the  owner  of  the  thing 
should  recover  it  as  a thing  belonging  to  himself.  If  he  purchased 
it  not  knowing  that  it  Ixslonged  to  him,  the  vice  or  taint  of  theft 
was  not  purged.  (D.  xli.  3.  4.  12.) 

9.  lies  fisci  nostri  usucapi  non  9.  Things  belonging  to  our  fur.ia 
potest.  Sed  Papinianus  scripsit,  cannot  be  acquired  by  use.  But  Pa- 
bonis  vacantibus  tisco  nondum  nun-  piiiian  has  given  his  opinion  that  if, 
tiivtis,  bona  fide  emptorem  sibi  tradi-  before  bona  vacantia  have  been  re- 
tain rem  ex  his  bonis  usneapere  ported  to  the  jucus,  a hona  fide  pur- 
posse  : et  ita  divns  Pius  et  divi  Se-  chaser  receives  any  of  them,  he  can 
verus  et  Antoninus  rescripserunt.  acquire  the  property  in  them  by  use. 

And  the  Emperor  .Antoninus  Pius,  and 
the  Emperors  Severus  and  Antoninus, 
have  issued  rescripts  in  accordance 
with  this  opinion. 

D.  xli.  8.  18. 

Bona  vacantia  was  the  term  used  to  express  the  property  of 
persons  who  died  without  successors.  These  {rooils  belonged  to 
the  Jiscus  on  being  reported  by  the  officers  ot  the  treasury  (D. 
xli.x.  14.  1.  1),  but  up  to  that  time  they  could  be  acquired  by 
usucapion. 

10.  Novussime  sciendum  est,  rem  10.  Lastly,  it  is  to  be  observed  that 

talem  esse  debere,  ut  in  se  non  ha-  a thing  must  be  such  as  to  have  no 
beat  vitium,  ut  a bona  fide  eraptore  taint  of  vice  in  itself,  in  order  that  the 
usucapi  poasit  vel  qui  ox  alia  justa  hona  Jidc  purchaser  or  person  whopos- 
causa  possidet.  sesses  it  under  any  other  legal  title 

may  acquire  it  by  use. 

D.  xli.  8.  ‘24. 

The  word  ‘ vice,’  as  used  hero  with  reference  to  acquisition  by 
use,  includes  every  obstacle  that  prevented  a thing  being  of  a 
kind  to  be  acquired  by  length  of  posses-sion.  The  first  requisite 
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of  civil  pos.sesaion,  of  possession,  that  is,  capable  of  ripening  into 
ownership  by  usucapion,  was  that  the  thing  (KDsse.ssed  should  not 
have  any  vice  in  it,  should  not  be  of  a kind  which  could  not  be 
acquired  by  usucapion.  To  the  instances  of  such  thin^  given 
above  in  paragraphs  1,  2,  and  9,  may  be  added  things  forming  part 
of  a dos,  unless  the  tenn  of  usucapion  had  begun  to  run  before 
the  marriage.  (D.  xxiii.  5.  16;  C.  v.  12.  30.)  Secondly,  it  was 
neccasary  that  the  thing  should  be  possessed  ex  justa  causa-  By 
this  it  was  meant  that  it  must  have  come  into  the  power  of  the 
posse.ssor  by  a means,  such  as  sale  or  gift,  which  was  recognised  by 
law  as  a good  foundation  for  the  transfer  of  ownership.  It  might 
have  so  come,  and  yet  no  title  be  acquired  to  the  ownership,  except 
by  usucapion : the  person  who  transferred  it  might  not  have  been 
the  real  owner  ; or  the  person  who  received  it  might  not  have  had 
a right  to  do  so. 

• The  Digest  (xli.  2.  3.  21 ; xli.  4.  et  seq.)  gives  a long  series  of 
Titles  in  which  the  several caiuue  of  possession  are  examined 
separately,  and  the  different  characters  in  which  a person  possessed 
arc  treated  of.  Thus,  a peraon  might  possess  pro  emptore,  as  having 
bought  the  thing;  pro  donate,  as  having  received  it  as  a gift; 
pro  dote,  as  having  received  it  as  a dos;  pro  soluto,  as  the  pay- 
ment of  a debt ; pro  derelicto,  as  having  taken  it  when  abandoned 
by  its  owner.  In  any  of  these  cases  the  person  who  sold,  gave,  or 
abandoned  the  thing,  might  not  have  been  the  real  owner,  and 
then  the  possessor  could  only  acquire  the  property  in  the  thing  by 
use.  Or  again,  he  might  possess  pro  legato,  and  then  if  he  was 
not  the  person  to  whom  the  legacy  had  really  been  left,  or  if 
the  legacy  had  been  revoked,  he  might  acquire  by  use  the  property 
in  the  thing.  In  this  case  it  was  not  the  testator’s  not  being  the 
proprietor  that  made  the  po.ssessor  not  the  true  owner,  but  it  was  the 
latter’s  having  no  right  to  have  tlie  posse-ssion  of  the  thing.  Again, 
he  might  possess  a thing  pro  suo,  a general  term  specially  em- 
ployed to  denote  the  possession  of  fructus  gathered  bona  fide,  or 
that  of  res  nullius,  such  as  wild  animals.  If  he  took  possession 
of  an  animal,  naturally  wild,  which  had  been  tamed,  and  passe.ssed 
it  pro  suo,  he  did  not  at  once  acquire  the  property  in  it,  beaiusc 
it  was  not  of  a nature,  since  it  had  ceased  to  be  wild,  to  be 
acquired  by  mere  posso-ssion,  but  he  became  the  owner  by  use. 
(D.  xli.  10.  1,  2 ; D.  xli.  2.  3.  21.) 

Thirdly,  it  was  necessary  that  there  should  bo  honafides ; the 
possessor  must  be  quite  ignorant  of  that  which  there  was  faulty  in 
the  manner  ho  had  gained  possession.  No  ignorance  of  a leading 
principle  of  law,  such  as  tliat  a person  below  the  age  of  puberty 
could  not  alienate  his  goods  (D.  xxii.  6.  4. ; D.  xli  3.  31.  pr.),  nor 
any  wilful  ignorance  or  facts,  would  be  permitted  as  the  commence- 
ment of  usucapion.  (D.  xxii.  6.  6.)  But  if  a person  was  only 
ignorant  of  a fact,  of  wliich  it  was  excimble  bo  should  he  ignorant, 
as  that  a verifier  was  under  full  ago,  his  jicssession  was  bona  fide. 
(D.  xli.  4.  2.  15.)  If  the  property  of  a pupil  or  minor  bad  been 
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gained  by  another  person  by  lusucapio,  the  praetor  would  allow  the 
usucapion  to  be  rescinded  on  good  reason  being  shown,  but  the 
mere  fact  that  the  usucaptor  had  been  mistaken  as  to  the  age  was 
not  a sufficient  reason.  In  the  case  of  sale  it  was  necessary  that 
this  bona  jides  should  exist  at  the  moment  of  the  contract  being 
made,  and  also  at  that  of  its  being  performed  (D.  xli.  3.  48),  and 
in  every  case  it  w’as  necessary  it  should  exist  at  the  commence- 
ment of  possession.  But  after  the  possession  was  once  commenced 
bona  fide,  a subsequent  knowledge  of  the  real  facts  did  not  vitiate 
the  possession.  Gains  notices  three  exceptional  cases  where  a mala 
fide  passessor  might  acquire  by  usucapion.  Inheritances  at  one 
time,  though  incorporeal  things,  could  be  acquired  by  usucapion, 
although  it  was  afterwards  lield  that  only  the  coni}>onent  parts 
could  be  so  acquired;  and  as  the  Twelve  Tables  had  said  that  things 
of  the  soil  should  be  acquired  in  two  years,  and  other  things  {ceteras 
res)  in  one,  and  tlie  inheritance  was  not  a thing  of  the  soil,  it  was 
held  that  the  inheritance  or  any  part  could  be  acquired  in  a year — 
the  reason  being,  says  Gains,  that  the  law  wLshed  to  hurry  heirs  to 
enter  on  inheritances  in  order  that  the  sacred  rites  might  be  per- 
forme<l,  and  creditors  satisfied ; so  that  if  a man  held  anything,  even 
land,  forming  part  of  an  inheritance,  for  one  year  only,  he  acquired 
it  by  usucapion,  although  he  knew  it  was  part  of  the  inheritance, 
and  he  was  thus  acting  mala  jide.  (Gai.  ii.  52-58.)  But  this 
kind  of  usucapion  was  made  ineffectual  in  the  time  of  Hadrian. 
(Gai.  ii.  57.)  Secondly,  if  a thing  was  given  over  by  one  man  to 
another  to  hold  for  him  fiducioe  causa,  was,  e.g.,  deposited  with 
him  or  pledged  to  him,  the  original  owner,  if  he  got  po.ssession  of 
the  thing,  could  re-acquire  it  by  usucapion  in  a year,  even  if  it  was 
an  immoveable  (Gai.  ii.  59) ; but  if  it  was  pledged  the  new 
posse.ssion  could  not  thus  operate  if  it  had  been  obtained  by  the 
request  of  the  original  owner.  (Gai.  ii.  60.)  Thirdly,  the  owner 
of  a thing  mortgaged  to  the  state  and  sold  for  non-payment  of 
tlie  mortgage  debt  could  re-acquire  it  by  usucapion  against  the 
praaliator  or  purchaser  from  the  state  ; but  if  it  was  an  immove- 
able two  years’  possession  was  necessary.  (Gai.  ii.  61.) 

11.  Error  autem  falssc  causae  11.  But  if  a mistake  is  made  as 
usucapioneui  non  parit.  Veluti  si  to  the  title  of  possession,  and  it  is 
quis  cum  non  emerit,  emisse  se  wrongly  siipposed  to  be  just,  there  is 
existimans  possideat : vel  cum  ei  no  usucapion.  As,  for  instance,  if  any 
donatuin  non  fuerat,  quasi  ex  dona-  one  possesses  in  the  belief  that  ho  has 
tione  possideat.  bought,  w'hen  he  has  not  bought,  or 

that  ho  has  received  a gift,  when  no 
gift  has  really  been  made  to  him. 

D.  xli.  3.  27. 

Suppo.sing  a person  who  thought  that  he  had  acquired  ex  justa 
causa  had  not,  supposing,  for  instance,  he  thouglit  a person  in- 
temlcd  to  give  him  a thing  who  did  not,  or  if  lie  liad  received  a 
thing  in  payment  of  a debt,  while  really  no  debt  was  recognised, 


Digitized  byGoogie 


LIB.  II.  TIT. 


145 


the  question  naturally  HUjfge.Mtetl  itself  wlietlier  tlie  imperfection 
in  the  posse.ssion  coulii  be  cured'hy  bona  Jules,  that  is,  an  honest 
Ixilief  that  tlie  causa  was  justa,  that  a gift  had  been  made,  or 
that  a debt  was  recognised.  The  question  had  been  much  debated 
by  the  jurists,  and  Justinian  liere  decides  it  by  declaring  that  the 
imperfection  could  not  be  .so  cured,  and  that  if  the  passcssor  had 
l>een  mistaken  in  this  respect,  length  of  possession  would  not  profit 
him.  But  this  doctrine  is  not  consistent  with  that  of  the  Digest, 
wliich  treats  a plausible  error  (an  error  into  which  a man  might 
naturally  and  reasonably  have  fallen  with  regard  to  the  cattsa)  as 
pennitting  usucapion  to  take  place.  We  learn,  for  example,  from 
the  Digest,  that  where  it  was  with  respect  to  an  act  of  some  one 
through  whom  the  po.ssessor  believed  his  title  to  have  been  gained, 
and  whom  he  reasonably  believed  to  have  been  acting  for  him  a.s 
Ids  procurator,  that  the  mistake  was  made,  the  possessor  c<juld 
acquire  by  use,  although  this  person  might  not  have  acted  as  the 
posse.ssor  supposed.  (1).  xli.  4.  11.) 


12.  Diutina  possessio,  qus  prod- 
esse  cojperat  defuncto,  ct  heredi  et 
boiiorum  posaessori  continuatur,  licet 
ipae  sciat,  priedium  alienum  ; quodsi 
illc  initium  juatum  non  habuit,  he- 
redi et  bonorura  poaseaaori,  licet 
ignoranti,  poaaessio  non  prodeat. 
(^od  noatra  oonatitutio  aimiliter  et 
in  uaucapionibua  observari  consti- 
tuit,  ut  tempera  continuentur. 


12.  Long  poaaeasion,  which  haa  be- 
gun to  reckon  in  favour  of  the  deceased, 
is  continued  in  favour  of  the  heir 
or  bonorum  possessoT,  although  he  may 
know  that  the  immoveable  belongs  to 
another  person  ; but  if  the  deceased 
commenced  his  poaaeaaion  mala  fide, 
the  possession  does  not  pro6t  the  heir 
or  bonorum  possessor,  although  ignor- 
ant of  this.  ,\nd  our  conatitution  lias 
enacted  the  same  with  resjieet  to  usu- 
capions, so  that  the  times  of  iKJSsesaion 
by  different  persons  may  be  reckoned 
as  running  through. 


D.  xli.  4.  2.  19 ; D.  xliv.  3.  11 ; C.  vii.  31. 


Persons  who  po.sseased  pro  herede  or  pro  possessore,  that  is,  a.^ 
bonoram  possessores,  did  not  themselves  begin  a new  usucapion, 
but  continued  the  persona  of  the  deceased,  and  were  placed  in 
the  .same  position  with  reference  to  anything  which  ho  had  pos- 
sus.sed,  as  if  he  had  himself  continued  to  possess  it.  If,  for 
example,  the  decea-sed  had  possessed  the  thing  pro  emptore  or  pro 
doiiato,  the  heres  or  bonorum  possessor  continued  to  posse.ss  it 
in  the  same  way,  and  added  to  the  time  of  his  possession  the 
time  during  which  the  deceased  had  posse.ssed  it. 

Sirniliter  in  usucapionibus,  i.e.  tlie  continuation  of  possession 
by  the  heir  or  bonorum  possessor,  shall  apply  to  the  usucapion  of 
moveables  by  three  years’  possession. 

13.  Inter  venditorem  quoque  et  13.  Between  the  buyer  and  tbe 
emptorom  conjungi  tempera,  divi  seller,  too,  the  Emperors  Sovenis  and 
SeveruB  et  Antouinus  reecripserunt.  Antoninus  have  decided  by  rescript  that 

their  several  times  of  poBsesaiou  shall 
be  reckoned  together. 

D.  xli.  4.  2.  20. 

L 
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Persons  wlio  were  merely  succe.ssors  of  others  in  holding 
particular  things  by  sale,  gift,  legacy,  &c.,  did  not  of  course  con- 
tinue the  possession,  for  they  did  not  continue  the  person,  of  their 
predecessor.  But  if  both  the  pos.session  of  their  predecessor,  and 
their  own,  were  such  as  to  give  rise  to  usucapion,  the  times  of  the 
two  posse-ssions  were  added  together.  If  there  was  something  to 
prevent  this  in  the  posses-sion  of  their  predccc.ssors,  their  own 
pos.sc.ssion  was  the  first  commencement  of  the  usucapion. 

The  interruption  of  usucapion  was  termed  usurpatio.  (D.  xlL 
.3,  2.)  It  might  take  place  in  various  ways.  The  thing  itself 
might  be  taken  away  from  the  possessor,  or,  if  it  was  an  immove- 
able, he  might  be  expelled  from  it  (D.  xli.  3.  5) ; or  it  might 
become  impossible,  from  physiciil  causes,  such  as  an  inroad  of  the 
sea,  to  occupy  it  (D.  xli.  2.  3.  17) ; or,  again,  the  posses-sor  might 
fall  into  the  power  of  the  enemy,  and  he  would  not  be  reinstated 
in  his  possession  by  postliminium,  for  posses.sion  was  a fact,  and 
as  he  had  ceased  to  possess,  as  a matter  of  fact,  he  could  only 
begin  a new  possession  by  again  possessing  the  thing  (D.  xlix.  15. 
12.  2) ; or  the  interruption  might  be  what  \yas  termed  civil,  that 
is,  be  produced  by  an  action  to  contest  the  right,  and  with  respect 
to  this  Justinian  (C.  vii.  33.  10)  made  the  time  of  the  first  raising 
of  the  controversy  {mola  controversia)  the  period  of  interruption, 
instead  of  the  litis  contestatio  (see  Introd.  sec.  105),  which  had 
no  place  in  the  civil  process  of  his  time. 

There  was  also  a prescription  or  possession,  termed  longissimi 
temporis.  If  there  was  a posse-ssion  for  thirty  years,  or,  in  the 
case  of  ecclesiastical  property,  or  hypothecated  property  in  posses- 
sion of  the  debtor,  for  forty  years,  whatever  vitmm  or  obstacle 
there  might  be  to  the  acquisition  by  use,  for  instance,  theft, 
violence,  absence  of  jvsta  causa,  or  mala  fides,  the  possessor 
could  repel  actions  brought  to  claim  the  thing.  (C.  vii.  39 ; 
Nov.  117.) 


14.  Edicto  divi  Marci  cavetur, 
euiii,  iiui  a fisco  rem  alicnain  emit, 
si  post  venditionem  quinquennium 
pruiterierit,  |x>sse  dominum  rei  per 
exceptionem  reiiellere.  Constitutio 
auteiu  diva)  memoria)  Zononis  bene 
prospexit  his,  qui  a fisco  per  vendi- 
tionem vel  donationera  vel  alium 
titulum  aliquid  accipiunt,  ut  ipsi 
qiiidem  seouri  statim  fiontet  viotoros 
existant,  sive  conveniautur  sive  cx- 
periantur : adversus  sacratissimum 
autem  lerarium  usque  od  quadrien- 
niuin  liceat  iutendere  his,  qui  pro 
dominio  vel  hypotheca  earum  rerum, 
qua:  idicuatie  sunt,  putaverint  sibi 
qiiasdam  coinpetcro  actioncs.  Nostra 
autem  divina  constitutio,  qnam 
nuper  promulgavimus,  etiam  de  his, 
qui  a nostra  vel  venerabilis  August® 


14.  It  is  provided  by  an  edict  of  the 
Emperor  Marcus,  that  a person  who 
has  purchased  from  the  fiscus  a thing 
belonging  to  another  person,  may  repel 
the  owner  of  the  thing  by  an  excep- 
tion, if  five  years  have  elapsed  since 
the  sale.  But  a constitution  of  Zeno 
of  sacred  memory  has  completely  pro- 
tected those  who  receive  anj-thing 
from  the  fiscus  by  sale,  gift,  or  any 
other  title,  by  providing  that  they 
themselves  are  to  be  at  once  secure, 
and  made  certain  of  success,  whether 
they  sue  or  arc  themselves  sued,  in  an 
action.  While  they  who  think  that 
they  have  a ground  of  action  as  oxvners 
or  mortgagees  of  the  things  alienated, 
may  bring  an  action  against  the  sacred 
treasury  within  four  years.  An  im- 
perial constitution,  which  we  ourselves 
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domo  nliquid  occeperint,  hsec  stfttuit, 
qiine  ID  fiscaliliuH  alienationibiis  pnc- 
fata  Zenoniana  constitiitione  cun- 
tinentur. 


have  recently  pablished.  extends  to 
those  who  havi;  received  as  a Kilt  any- 
thing from  our  palace,  or  that  of  the 
einpresK,  the  provisions  of  the  constitu- 
tion of  Zeno  relative  to  the  alienations 
of  the 


C.  vii.  37. 


As  Tbeopliilus  points  out,  the  privilege  really  conceded  by 
the  cou.stitution  of  Marcus  Aurelius  was,  that  no  pas.sas.sion,  if 
the  thing  had  been  received  from  the  fiacun,  shouhl  be  atbieked 
after  tive  years  had  elapsed,  however  otherwise  open  to  attack. 
If  not  otherwise  open  to  attack,  the  time  of  usucapion,  twing  so 
much  shorter  than  five  years,  would,  previously  to  the  changes 
of  Justinian,  have  given  the  property  before  the  time  fixed  by  the 
constitution  had  arrived. 


Tit.  vii.  DE  DONATIONIRUS. 


Est  etiam  aliud  genus  a<lquisi-  There  is,  again,  another  mode  of 
tionis,  donatio.  Donationuin  autem  acquiring  property,  donation,  of  which 
duo  genera  sunt:  mortis  causa  et  there  are  two  kinds,  donation  morlit 
non  mortis  causa.  causa,  and  donation  not  mortis  causa. 

D.  L IG.  67.  1. 


The  phrase  dono  dare  was  appropriated  in  Roman  law  to  the 
male  of  transferring  property  by  gift;  dare  signifying  that  the 
whole  property  in  the  thing  was  passed  by  delivery,  and  dono  ex- 
pressing the  motive  from  which  the  delivery  was  made.  (See 
Vat.  Fraqm.  275.  281.  283.)  Viewed  strictly,  gift  is  not  a 
peculiar  mode  of  acqui.sition,  but  an  acquisition  by  delivery  with 
a particular  motive  for  the  transfer.  Possibly  it  was  on  account  of 
the  .solemnities  with  which,  under  Justinian,  gifts  had  to  Ite  made 
that  the  authors  of  the  Institutes  treat  gift  as  a separate  mode  of 
acquisition. 


I.  Mortis  causa  donatio  eat,  quGB 
propter  mortis  fit  suspicionem,  cum 
quis  ita  donat,  ut  si  quid  huinanitus 
ei  contigisget,  haberot  is,  qui  accepit : 
gin  autem  supervixigget,  qui  donavit, 
reciperet,  vel  gi  oum  donationig 
pcenituisget,  aut  prior  decesserit  is, 
cui  donatum  sit.  Hie  mortis  causa 
donationes  ad  exemplum  legatorum 
redacts!  sunt  per  omnia.  Nam  cum 
pnidentibuB  ambiguum  fuerat,  utrnru 
donationis  an  legati  instar  earn  ob- 
tinerc  oporterct,  et  utriusque  causa! 
qnirdain  habubat  insignia  et  alii  ad 
aliud  genus  cam  retrahebant.  a nobis 
constitiilum  est,  ut  per  omnia  fere 


1.  A donation  mortis  causa  is  that 
which  is  made  to  meet  the  case  of 
death,  as  when  anything  is  given  upon 
condition  that,  if  any  fatal  accident 
befalls  the  donor,  the  person  to  whom 
it  is  given  shall  have  it  as  his  own ; 
but  if  the  donor  should  survive,  or  if  he 
should  repent  of  having  made  the  gift, 
or  if  the  person  to  whom  it  has  been 
given  should  die  before  the  donor,  then 
the  donor  shall  receive  back  the  thing 
given.  These  donations  mortis  causa 
are  now  placed,  in  all  respects,  on  the 
footing  of  legacies.  It  was  much 
doubted  by  the  jurists  whether  they 
ought  to  be  considered  as  a gift  or  as  a 

L 8 
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legatis  connnnierf'tiir : et  sic  pro- 
ccclat,  quenuulmodinn  earn  nostra 
forinavit  coiistitutio.  Et  in  snniina 
mortis  causa  donatio  est,  cum  magis 
se  quis  velit  habere,  quam  eum,  cui 
donatur,  magisque  eum,  cui  donat, 
quam  heredem  suura.  Sic  et  apud 
Homerum  Telemachus  donat  Pinco : 

Tlfipai  (oi>  yap  r i^piv,  ontas  €<rrai  radt 

E»  K€v  </x€  puTjoTrjpes  ayrfvopa  fv  p(~ 
yapoicrt 

AddpT]  KTtivavTfSy  irarpoita  ndvra  8d- 
ITKOlfTai, 

Airrov  fxovrd  at  ^ovXop'  tnavptptv, 
Tj  Tiva  Ttovfif  • 

E»  8f  K tyo}  TovToiat  <f>dvov  kui  Krjpn 
(f)VTtvaa), 

At]  TOTf  ptn  xatpovTi  (ptptiv  it  pot  da>- 
para  xoiptov- 


D.  xxxix.  0.  35.  2,  4 ; P.  xxxix.  G.  37.  pr. ; C.  viiL  67.  4. 

There  are  two  essential  conditions  of  a donatio  mortis  causa  : 
it  must  be  made  with  tlie  view  of  meeting  the  case  of  death  ; and 
it  must  be  made  to  take  effect  only  if  death  occurs,  and  so  as  to  be 
revocable  at  any  time  previous,  and  to  fail  if  the  recipient  died 
before  the  giver.  The  donor  might,  at  his  pleasure,  alter  the  char- 
acter of  the  gift,  making  it  irrevocable;  but  then  the  gift  was 
regarded  as,  and  had  the  same  legal  consequences  as,  an  ordinary 
donatio.  (D.  xxxix.  6.  27.) 

It  might  be  made  conditional  upon  death  in  two  ways.  The 
donor  might  say,  ‘ I hand  you  over  my  horse,  but  the  gift  is  only  to 
be  complete  if  I die  in  this  enterprise  or  he  might  say,  ‘I  give  you 
my  horse,  if  I survive  this  enterprise  you  are  to  give  it  me  back’. 
In  the  latter  method,  the  delivery  of  the  thing  is  made  at  once, 
subject  to  a conditional  redelivery ; in  the  former,  the  delivery  is 
made  conditional.  (D.  xxxix.  6.  2,  29.)  The  donation  might 
also  be  sometimes  made  conditional  upon  the  death  of  a third  per- 
son, as  if  a father  promised  to  give  to  his  daughter-in-law  in  case  of 
the  death  of  his  son.  (D.  xxxix.  6.  11.)  All  who  could  make  a 
testament  could  make  a valid  donatio  mortis  causa ; and  all  who 
could  receive  under  a testament  could  accept  one.  (D.  xxxix.  6.  9 
and  15.)  Every  kind  of  thing  could  be  given  in  this  way.  (D. 
xxxix.  6.  18.  2.)  Justinian,  in  the  constitution  referred  to  in  the 
text,  required  that  a donatio  mortis  causa  should  be  made  in  the 
pre.sence  of  five  witne.s.ses.  (C.  viii.  57.  4.) 

If  the  gift  was  made  in  the  first  of  the  two  ways  above  men- 


legacy,  partaking  as  they  did  in  sotne 
respects  of  the  nature  of  both ; and 
sumo  were  of  opinion  that  they  be- 
longed to  the  one  head,  and  others 
that  they  belonged  to  the  other.  We 
have  decided  by  a constitution  that 
they  shall  be  in  almost  every  respect 
reckoned  amongst  legacies,  and  Hhall  be 
made  in  accordance  with  the  forms  our 
constitution  provides.  In  short,  it  is  a 
donation  mortis  causa,  when  the  donor 
wishes  that  the  thing  given  should 
belong  to  himself  rather  than  to  the 
person  to  whom  he  gives  it,  and  to 
that  j)erson  rather  than  to  his  own  heir. 
It  is  thus  that,  in  Homer,  Telemachus 
gives  to  Pirseus  : — 

‘ PiruMis,  for  we  know  not  how  these 
things  shall  be,  if  the  proud  suitors 
shall  secretly  slay  me  in  the  palace,  and 
shall  divide  the  goods  of  my  father,  I 
would  that  thou  thyself  shouldst  have 
and  enjoy  these  things  rather  than  that 
any  of  those  men  should ; but  if  I 
shall  plant  slaughter  and  death  amongst 
those  men,  then  indeed  bear  these 
things  to  my  home,  and  joying  give 
them  to  me  in  my  joy  ’. 
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tioned,  althoujih  there  was  delivery,  yet  the  thing  was  only  ac- 
quired on  the  death  of  the  donor,  and  the  donor  not  having  ceased 
to  be  dominus  could  therefore,  if  he  revoked  the  gift,  bring  a real 
action  to  reclaim  the  thing  handed  over.  If  the  gift  was  made  in 
the  second  way,  the  whole  property  passed  at  once  by  the  tradition 
to  the  recipient ; and  as,  in  the  older  and  stricter  law, the  dominium, 
pis.sed  ab.solutely  when  it  passed  at  all,  the  property  in  the  thing 
could  not  revert  to  the  donor  merely  by  the  condition  having  been 
accoinpli.shed.  He  would  only  have  a personal  action  against  the 
recipient  to  compel  him  to  give  the  value  of  the  thing  if  he  'did 
not  ciux)se  to  give  back  the  thing  itself.  The  later  jurists  seem, 
however,  to  consider  that  the  dominium  reverted  ipso  jure,  and 
that  the  donor  could  bring  a real  action  for  the  thing  itself.  (D. 
xxxix.  6.  29.) 

If  the  donor  was  insolvent  at  the  time  of  his  death,  this  was 
considered  as  an  implied  revocation  of  the  gift  (D.  xxxix.  6.  17.) 

Ad  exemplum  legatorum  redacke  sunt  per  omnia  . . . per 
omnia  fere  legatis  connumeretur — the  latter  is  the  more  correct 
expression  ; gifts  mortis  causa  were  not  exactly  on  the  footing  of 
legacies.  For  (1)  they  had  complete  effect  immediately  on  the 
death  of  the  donor,  whereas  legacies,  to  take  effect,  required  that 
the  heir  should  first  enter  on  the  inheritance.  (D.  xxxix.  6.  29.) 
(2)  The  rules  as  to  capacity  of  taking  were  the  same  in  both  cases, 
but  regard  was  had  to  the  capacity  to  receive  of  the  person  to  whom 
the  gift  was  made,  only  at  the  time  of  the  death,  and  not,  as  in 
the  case  of  legacies,  also  at  the  time  of  the  disposition.  (D.  xxxix. 
6.  22.)  (3)  A filiusfamilias,  who  could  not  before  Justinian  give 
anything  but  his  peculium  castrense  by  testament,  could,  with  his 
father’s  permission,  make  a donatio  mortis  causa  of  other  things. 
(D.  xxxix.  6.  25. 1.)  (4)  Kperegrinus  could  make  a mortis  causa 
donatio,  though  he  could  not  give  a legacy.  (D.  xxxix.  6.  25.) 
ITiere  was  one  remarkable  mode  in  which  they  were  placed  on  the 
footing  of  legacies.  By  a constitution  of  Severus  the  heir  was 
permitted  to  retain  as  large  a portion  (one  fouidh)  of  the  gift  as 
he  could  of  a legacy  by  the  lex  Falcidia.  (See  C.  viii.  57.  2.) 

The  lines  quoted  in  the  text  are  from  Odyssey  xvii.  78. 


2.  Alls  autein  donatioues  sunt, 
um  sine  ulla  mortis  cogitatione 
unt,  quaa  inter  vivos  appellaiuug. 
Qu»5  oninino  non  ooinparantur  legii- 
tis  : qiite  si  fuerint  pcrfocta:,  teincro 
rcvocari  non  poSHunt.  I’erficiuntur 
autom,  cum  donator  snam  volunta- 
tom  scriptis  ant  sine  scriptis  mani- 
festaverit:  et  ad  exemplum  vendi- 
tionis  nostra  constitutio  cas  etiani 
in  se  habere  necessitatem  traditionis 
voluit,  nt,  et  si  non  tradantur, 
babeant  plenissiniuni  et  perfoctuni 
robur  et  traditionis  necessities  in- 
cumtiat  donatori.  Kt  cum  retro 
principiim  dispositioiies  insinuari  eas 


2.  The  other  kind  of  donations  are 
those  which  are  made  without  any 
consideration  of  deatli,  and  are  called 
donations  inter  vivos.  They  cannot,  in 
any  respect,  be  compared  to  legacies, 
and  if  completed  cannot  ho  revoked  at 
pleasure.  They  are  completed  when 
the  donor  has  manifested  his  intention, 
whether  by  writing  or  not.  Our  con- 
stitution has  declared  that,  after  the 
example  of  sales,  they  shall  involve  the 
necessity  of  tradition ; but  so  that 
even  if  there  1)0  no  tradition  they 
shall  be  com|)letely  ofTectual,  and 
place  the  donor  under  the  necessity  of 
making  tradition.  Previous  imperial 
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actis  intcrvenientibus  volebant,  si 
inajores  ducentoruui  fuerant  soli- 
doruiu,  nostra  constitutio  et  qiieuiti- 
tateiu  usque  ad  quingentoa  solidos 
aiupliavit,  quani  stare  ot  sine 
insinuatione  statuit,  et  quasdam 
donationes  invenit,  qiite  pcnitus  in- 
siimationem  fieri  ininime  desiderant. 
Bed  in  se  plenissiinain  habent  fir- 
mitateiii.  Alia  insufier  inulta  ad 
uberioreni  oxitum  donationum  inve- 
iiunus,  qute  omnia  ex  noatris  consti- 
tutionilius,  quas  sujier  his  posuiiuus, 
uolligcnda  sunt.  Sciendum  tamen 
est,  quod,  etsi  plenissiniro  sint  dona- 
tiones, tamen  si  ini;rati  cxistant 
homines,  in  qiios  benefieiuin  collatum 
est,  donatoribus  per  nostram  con- 
stitutionem  licentiam  priestavimus 
certis  ex  oausis  eaa  revocaro,  ne,  qui 
suas  res  in  alios  contulerunt,  ab  his 
quandam  patiantur  injuriam  vel 
jacturam,  secundum  enumeratos  in 
nostra  constitutione  modos. 


constitutions  have  enacted  that  they 
should  be  registered  by  public  deeds, 
if  exceeding  two  hundred  aoUdi,  but 
onr  constitution  has  raised  the  limit  to 
five  hundred  solidi,  so  that  for  a gift 
up  to  this  sum  registration  is  not 
necessary.  We  have  also  marked  out 
certain  donations  which  need  no  regis- 
tration at  all,  but  are  completely  valid 
of  themselves.  We  have,  too,  made 
many  other  new  enactments,  in  order 
to  extend  and  secure  the  effect  of 
donations,  all  which  may  be  collected 
from  the  constitutions  we  have  promul- 
gated on  this  subject.  It  must,  how- 
ever, be  observed,  that  however  abso- 
lutely a donation  may  be  given,  yet, 
if  the  object  of  the  donor's  bounty 
prove  ungrateful,  it  is  permitted  by  our 
constitution,  in  certain  specified  cases, 
to  revoke  the  donation ; so  that  they 
who  have  given  their  property  to  others 
should  not  suffer  from  them  injuries 
or  losses  of  such  a kind  as  those 
enumerated  in  our  constitution. 


C.  viii.  54.  35.  5 ; C.  viii.  54.  34.  pr.  3,  4 ; C.  viii.  54.  36.  pr.  2 and  3 ; 
C.  viii.  56.  10. 


A thiiijr  given  was,  if  a res  mancipi,  given  by  mancipation,  or 
in  pore  censio,  and,  if  a res  nec  mancipi,  by  tradition.  But  a mere 
agreement  to  give  gratuitou.sly  (pactum)’  w&a  not  in  the  old  law 
binding  on  the  person  who  agreed  to  give,  and,  to  make  a promise 
to  give  binding,  it  was  necessary  that  the  agreement  should  assume 
the  form  of  a stipulation.  (See  Introd.  sec.  83.) 

Tlie  lex  Cincia,  b.C.  193,  introduced  several  new  rules  into 
the  law  respecting  gifts,  prohibiting  gifts  beyond  a certain  amount, 
excepting  to  near  relatives,  but  did  not  make  a mere  agreement  to 
give  in  any  degree  valid.  The  first  step  taken  in  thus  direction 
was  by  Antoninus  Pius,  who  declared  that  in  gifts  inter  par entes 
et  liberoa  a mere  agreement,  if  perfectly  clear  in  its  terms,  should 
1x3  binding.  (Cod.  Theod.  viii  12.  4.)  Coastantine  required  that 
the  agreement  should  be  reduced  to  writing  and  registered,  and 
that  the  projK-rty  .should  be  handed  over  in  the  presence  of  wit- 
iK5.s.sfts.  (Cod.  Tlieod.  viii.  12.  1,3.)  And  Justinian  (C.  viii.  54.  35. 
5)  made  the  agreement  binding,  whether  reduced  to  writing  or  not ; 
but  it  is  to  be  ob.served  that  he  provided,  not  that  the  property 
should  pass  by  the  agreement,  hut  that  the  ilonor  should  rx)  bound 
thereby  to  make  tradition  of  the  thing.  So  that  the  pro[x3rty  in 
the  thing  was  ac(juired  by  tradition,  and  not  by  donation  as  a 
distinct  mode  of  acc|uisition. 

Donations  not  registered  were  only  void  for  the  sum  by  which 
they  exceeiled  the  amount  fixed  by  law.  (C.  viii.  54.  34.  1 .)  Those 
v.alid  without  registration  at  .all  were  s\ich  as  ilnnations  ni.aile  by.  or 
to,  tlie  em|M!i'or  to  reileem  captives,  or  to  rebuild  edifices  di^stroyed 
by  tire  (C.  viii.  54.  3tl.) 
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Gifts  inter  vivos  were  revocable  in  certain  eases  specified  in  the 
Coile  (viii.  56.  10),  as,  for  instance,  when  the  person  Ijonetited 
seriously  injured,  or  attempted  to  injure,  the  person  or  property  of 
the  donor,  or  failed  to  fulfil  the  conditions  of  the  gift.  Revocation 
in  such  ca.ses  was  personal  to  the  donor  and  to  the  receiver,  and 
could  not  be  exacted  by  the  heirs  of  the  one,  or  against  the  heii-s 
of  the  other. 


3.  £st  et  aliud  genus  inter  vivos 
donatioiiuni,  quod  veteribus  qnidem 
prudontibus  penitus  crat  izicognitura, 
]>ostea  autem  a junioribiis  divis 
principibus  introductura  est,  quod 
ante  nuptias  vocabatiir  et  tacitain  in 
se  condicionera  habebat,  ut  tunc 
ratiun  esset,  cum  niatriinoniuiu 
fuerit  inaecutum  : ideoque  ante  nup- 
tias appellabatur,  quod  ante  matri- 
moniuiu  efficiebatur  et  nunquatu 
post  nuptias  celebratas  tails  donatio 
procedeoat.  Sed  primus  quideiii 
divns  Justinus,  pater  nostcr,  cum 
aiigeri  dotes  et  post  nuptias  fucrat 
permissum,  si  quid  tale  evenit,  etiaiu 
ante  nuptias  donationeni  augeri  et 
constante  matrimonio  sua  constitu- 
tione  permisit:  sed  tanien  noinen 
incoiivenieuB  remanebat,  cum  ante 
nuptias  quidern  vocabatur,  post  nup- 
tias autem  tiile  accipiebat  increinen- 
turn.  Sed  nos  plenis.siiuo  fini  tradere 
sanctiones  cupientes  et  consequentia 
nomina  rebus  esse  studentes,  consti- 
tuimus,  nt  tales  donationes  non 
augeaiitur  tantum,  sod  et  constante 
matrimonio  initium  occipiant  et  non 
ante  nuptias,  sed  propter  nuptias 
vocentnr  et  dotibus  in  hoc  exajquen- 
tur,  ut,  quemadmodom  dotes  et 
constante  matrimonio  non  solum 
augentur,  sed  etiam  fiunt,  ita  et 
istfc  donationes,  quic  propter  nuptias 
introductffi  sunt,  non  solum  ante- 
cedant  matrimonium,  sed  etiam  eo 
contracto  et  augeantur  et  constitu- 
antur. 


3.  There  is  another  kind  of  donation 
inter  vivos  entirely  unknown  to  the 
ancient  lawyers,  and  subsequently  in- 
troduced by  the  more  recent  emperors. 
It  was  termed  the  donatio  ante  nuptias, 
and  was  made  under  a tacit  condition 
that  it  should  only  take  effect  when  the 
marriage  hod  followed  on  it.  Hence 
it  was  called  ante  nuptias,  because  it 
preceded  the  marriage,  and  never  took 
place  after  its  celebration  ; but  as 
it  was  permitted  that  dotes  should  l)o 
increased  even  after  marriage,  the 
Emperor  Justin,  our  father,  was  the 
first  to  permit,  by  his  constitution,  that 
in  case  the  dos  was  increased,  the  do- 
nation ante  nuptias  might  be  increased 
also,  oven  during  the  marriage ; but  ttie 
donation  still  retained  what  was  thus 
an  improper  name,  and  was  called 
ante  nuptias,  while  this  increase  was 
made  to  it  after  marriage.  Wishing, 
therefore,  to  perfect  the  law  on  the 
subject,  and  to  make  names  appropriate 
to  tilings,  wo  have  enacted  that  such 
donations  may  not  only  be  increased, 
but  may  also  be  first  maile  during 
marriage,  and  that  they  shall  be 
termed,  not  ante  nuptias,  but  propter 
nuptias,  and  that  they  shall  be  placed 
on  the  footing  of  dotes,  so  far  that,  as 
(htes  may  be  not  only  increased  but 
first  made  during  marriage,  so  dona- 
tions propter  nuptias  may  not  only 
precede  marriage,  but,  even  after  the 
tie  of  marriage  has  been  formed,  may 
be  increased  or  made. 


C.  V.  3.  19,  20. 


When  the  wife  pa.s.sed  in  maimm  viri,  all  that  she  had  be- 
longed to  her  husliand ; when  .she  did  not,  all  her  property  belonged 
exclusively  to  herself,  and  gifts  between  hu-sband  ami  wife,  with  a 
few  exceptions  (Uu*.  vii.  1 ),  were  strictly  prohibited  by  law. 
But,  as  a provision  for  the  expen.sos  of  marriage,  the  doa  wa-s  con- 
tributed before  or  afti'i-  marriage  (and  sometimes  increased  after- 
wards) by  the  wifiior  by  a paternal  ascendant  or  some  one  else  for 
her.  In  ca.su  the  dua  Wits  contributed  by  a piiternal  ascendant  (doa 
profectitia),  it  could,  on  the  termination  of  the  marriage  by  the 
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death  of  the  wife,  be  reclaimed  from  the  husband  by  the  donor,  but 
not  by  his  heirs.  If  it  was  given  for  her  benefit  by  any  one  else  than 
such  an  ascendant  {dos  adventitia),  it  could  not  be  reclaimed  by 
the  donor  or  his  heirs  unless  there  had  been  a special  agreement 
that  it  should  be  reclaimable,  in  which  case  it  was  termed  dos 
receptitia  (D.  xxiii.  3.  5 ; Ulp.  Reg.  6.  6) ; but  Justinian  enacted 
that  the  dos  adventitia  should  go  to  the  heirs  of  the  wife  unless  a 
special  agreement  to  the  contrary  had  been  made.  (C.  v.  13.  1. 
6, 13.)  Thus  under  Justinian  the  surviving  husband  in  every  case 
lost  the  dos.  If  the  wife  survived  the  husband,  and  was  sui  juris, 
the  dos,  however  derived,  belonged  to  her,  unless  a provision  to  the 
contrary  had  been  made  by  the  donor.  If  she  was  still  in  the 
power  of  her  father,  she  and  he  had  to  join  in  claiming  it.  (D. 
xxiv.  3.  2. 1.)  If  the  dos  consisted  of  things  that  could  be  replaced 
by  others  of  the  same  kind  (res  fungibiles)  (D.  xxiii.  3.  42),  the 
things  given  belonged  in  full  property  to  the  husband,  and  he 
had  to  return  like  things  to  the  same  amount  within  three 
years  (altered  to  one  year  by  Justinian,  Cod.  v.  13. 1.  7)  after  the 
dissolution  of  the  marriage.  (Ulp.  6. 8.)  If  the  dos  consisted  of 
things  which  could  not  thus  be  replaced,  su^  as  land  or  houses,  the 
husband  was  nominally  the  owner  and  managed  the  property,  but 
he  could  only  take  the  annual  proceeds,  and  he  had  to  preserve 
the  property  intact  and  to  restore  it  immediately  on  the  dissolution 
of  the  marriage.  He  was  prevented  by  the  lex  Julia  de  adul- 
teriis  el  de  fundo  dotali,  passed  in  the  time  of  Augustus,  from 
alienating  immoveable  property  in  Italy  forming  part  of  the  dos 
without  the  consent  of  the  wife,  or  mortgaging  it  even  with  her 
consent;  and  Justinian,  as  we  shall  see  in  the  introductory  para- 
graph of  the  next  Title,  forbad  the  mortgaging  or  alienation  of 
immoveables,  wherever  situated,  forming  part  of  the  dos  even 
with  the  wife’s  consent.  As  to  the  expenses  of  the  husband  in 
his  management,  see  note  to  Book  iv.  Tit.  6.  37. 

If  the  marriage  was  terminated  not  by  death  but  divorce, 
the  general  rule  was  that  the  husband  had  to  restore  the  dos  just 
as  ho  would  have  had  to  do  in  case  of  the  wife’s  death  ; but  if  the 
wife  was  divorced  for  misconduct,  or  divorced  her  husband  without 
rea.son  given,  the  husband  was  allowed  to  retain  at  first  a part  and 
in  later  times  the  whole  of  the  dos,  having,  however,  only  a life 
interest  in  it,  if  there  were  children.  (C.  v.  12.  24;  C.  Th.  iii,  16.  2.) 

The  donatio  ante  nup>tias,  of  which  we  first  hear  in  a constitu- 
tion of  Theodosius  and  Valentinian  (C.  v.  17.  8.  4),  which  speaks  of 
it  as  recognised  by  law,  was  a gift  on  the  part  of  the  husband  as 
an  equivalent  to  the  dos.  It  was  the  pro{ierty  of  the  wife,  but 
managed  W the  husband,  and  could  not  be  alienated  even  with  her 
consent.  Justinian  provided  (Nov.  97.  1)  that  the  wife,  if  survivor, 
should  receive  an  equal  value  from  the  donatio  propter  nuptias 
with  that  which  the  fiu.sband,  if  survivor,  would  have  received  from 
the  <los,  the  actual  amount  reserved  for  the  survivor  being  matter 
of  agreement  Iwtween  the  parties.  Hy  a constitution  previou.s  to 
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Justinian  (C.  v.  14.  9),  the  wife  had,  if  survivor,  the  same  fraction 
of  the  donatio  as  her  husband  would  have  had  of  the  do8.  Jus- 
tinian substituted  an  equality  of  value  for  an  equality  of  proportion. 

Justinus,  the  predecessor  of  Justinian,  was  his  uncle  and 
adoptive  father. 


4.  Erat  olim  et  alius  modus 
civilis  adquisitionis  per  jus  adcre- 
scendi,  quod  est  tale  : si  coinmunem 
servum  nabens  aliquis  oum  Titio, 
solus  libertatem  ei  imposuit  vel 
vindiota  vel  testamento,  eo  casu  pEirs 
ejus  amittebatur  et  socio  adoresce- 
bat.  Sed  oum  pessimum  fuerat 
exemplo,  et  libertate  servum  de- 
fraudari  et  ez  ea  humanioribus 
quidem  dominis  damnum  intern, 
severioribus  autem  luorum  adore - 
scere : boo  quasi  invidue  plenum  pio 
remodio  per  nostram  oonstitutionem 
mederi  neoessarium  duzimus  et 
inveniinus  viam,  per  quam  et  manu- 
mis.sor  et  socius  ejus  et  qui  Ubertatem 
accepit,  nostro  fruantur  bcncfioio, 
libertate  oum  efieotu  prooedente 
(cujus  favore  et  antiques  legislatores 
multa  et  contra  communes  regulas 
statuisse  manifestissimum  est)  et  eo, 
qui  earn  imposuit,  suee  liber^tatis 
stabilitate  gaudente  et  socio  indemni 
conservato  pretiumque  servi  secun- 
dum partem  dominii,  quod  nos 
definivimuB,  accipiente. 


C.  vi 


4.  There  was  formerly  another  mode 
of  acquiring  property  by  the  civil  law, 
namely,  that  of  accrual ; as,  if  any  one, 
having  a slave  in  common  with  Titius, 
had  himself  alone  enfranchised  him, 
either  by  vindicia  or  by  testament, 
his  share  in  that  slave  was  lost,  and 
accrued  to  the  joint  owner.  But,  as 
it  was  an  ezample  of  very  bad  ten- 
dency, that  both  the  slave  should  be 
defrauded  of  his  freedom,  and  that 
the  more  humane  master  should  suffer 
loss,  while  the  more  severe  master 
profited,  we  have  thought  it  advisable 
to  apply  by  our  constitution  a gracious 
remedy  to  what  seemed  so  odious,  and 
have  devised  means  by  which  the 
manuinittor,  and  the  co-proprietor, 
and  the  freed  slave  may  be  all  bene- 
fited. Freedom,  to  favour  which 
ancient  legislators  have  often  most 
obviously  violated  the  ordinary  rules 
of  law,  shall  be  really  gained  by  the 
slave ; he  who  has  given  this  fre^om, 
shall  have  the  denght  of  seeing  it 
maintained;  and  his  co-proprietor  shall 
be  indemnified  by  receivmg  a price 
for  the  slave,  proportioned  to  his 
interest  in  him,  according  to  the  rates 
fized  in  our  constitution, 
i.  7.  1.  6. 


A man  could  not  be  partly  free,  partly  a slave.  If,  then,  a 
slave  was  enfranchised  by  one  co-proprietor,  was  he  a slave  or  free  ? 
'J'he  old  law,  as  the  text  informs  us,  pronounced  him  the  former.  I f 
the  enfranchisement,  however,  was  such  that,  according  to  the  rules 
given  in  Bk.  i.  Tit.  5.  3,  the  enfranchised  slave  would  have  become 
only  a Latinua  Junianvs  or  a dediticius,  the  enfranchisement  had 
no  effect  at  all,  and  the  slave  remained  the  slave,  as  before,  of  both. 
But  if  the  enfranchisement  had  been  such  that  he  would  have  been 
a Roman  citizen,  the  intere.st  of  the  master  who  manumitted  him 
accrued  to  the  other  proprietor.  (Paul.  Sent.  iv.  12.  1.) 

The  scale  of  prices  to  be  paid  by  the  manumittor  to  the  co-pro- 
prietor is  given  in  the  Code  (vii.  7.  1.  5). 


Tit.  VIII,  QUIBUS  ALIENARE  LICET  VEL  NON. 


Accidit  aliquando,  ut  qui  doininus 
sit,  alicnarc  non  possit  et  contra  qui 
doininus  nun  sit,  alicnandic  rci 


Sometimes  it  happens  that  ho  who 
is  owner  of  a thing  cannot  alienate  it, 
while,  on  the  contrary,  he  who  is  not 
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pot<>«tatein  habeat.  Nain  dotale 
pricdiuin  niaritus  invita  inuliere  per 
logein  Juliam  prohibctur  aiienare, 
quaiiivis  ipsiuB  sit,  dotis  causa  ei 
datum.  Quod  nos,  legem  Juliam 
oorrigentes,  in  meliorem  statum  de- 
duximuB.  Cum  enim  lex  in  soli 
tantummodo  rebus  locum  babebat, 
qun^  Italico!  fucrant,  ct  alicnationcs 
inhibcbat,  quec  invita  mulicre  fie- 
baiit.  hypotbecas  autem  earum  etiam 
voleute : utrisque  remedium  im- 
posuimus,  lit  etiam  in  eas  res,  quie 
in  provinciali  solo  posita-  sunt,  in- 
terdicta bat  alicnatio  vel  obligatio 
el  neutrum  oorum  neque  consenti- 
eiitibus  mulieribus  proccdat,  ne 
sexus  muliebris  {ragilitas  in  per- 
nicicm  substantia-  earum  couver- 
teretur. 


owner  bas  the  power  of  alienation. 
Thus,  the  husband  is  prohibited  by 
the  lex  Julia  from  alienating  immove- 
ables, which  form  part  of  the  dos, 
against  the  wish  of  the  wife,  although 
these  iuunoveables,  having  been  given 
liim  as  a part  of  the  dos,  belong  to 
him.  We  nave  amended  the  lex  Julia 
and  introduced  a great  improvement. 
This  law  only  applied  to  Italian  im- 
moveables, and  it  prohibited  aliena- 
tions made  against  the  wishes  of  the 
wife,  and  mortgages  made  even  with 
her  consent.  Wishing  to  amend  the 
law  on  each  of  these  points,  we  have 
declared  that  the  prohibition  of  aliena- 
tion or  mortgage  shall  extend  to  im- 
moveables in  the  provinces,  and  that 
neither  alienation  nor  mortgage  shall 
be  made  even  with  the  consent  of  the 
wife,  lest  the  weakness  of  the  female 
sex  should  bo  abused  to  the  detrunent 
of  their  fortunes. 


Oai.  ii.  62,  63;  C.  v.  13.  16. 


The  power  of  alienating  belongs  to  the  owner  and  to  him  only ; 
and  every  owner  can  alienate  the  thing  belonging  to  him.  There 
are,  however,  exceptions  to  the  rule,  and  these  exceptions  form  the 
subject  of  thi.s  Title. 

'Phe  subject  of  dotes  has  been  already  discussed  in  the  note  to 
paragr.  3 of  the  last  Title. 


1.  Contra  autem  creditor  pignus 
ex  pactione,  quamvis  ejus  ea  res  non 
sit,  aiienare  potest.  Sed  hoc  forsitan 
ideo  videtiir  fieri,  quod  voluntate 
debitoris  intellegitur  pignus  aiienare, 
qui  ab  initio  contractus  pactus  est, 
ut  licerct  creditori  pignus  vendere, 
si  jiecunia  non  solvatur.  Sed  ne 
creditores  jus  suum  porsequi  impe- 
direntur  neque  debitorcs  temere 
suanun  rerum  dominium  amitterc 
videantur,  nostra  constitutione  con- 
sultum  est  et  certus  modus  iinpositus 
est,  per  quern  pignorum  distractio 
possi  t p rocedere,  cuj  us  tenore  utrique 
parti  creditorum  et  debitorum  satis 
abundeque  provisum  est. 


1.  On  the  other  hand,  a creditor 
may,  according  to  agreement,  alienate 
a pledge,  although  the  thing  is  not 
his  own  property.  But  this  idienation 
may  perliaps  be  considered  as  taking 
place  by  the  intention  of  the  debtor, 
who  in  making  the  contract  has  agreed 
that  the  creditor  might  sell  the  thing 
pledged,  if  the  debt  was  not  paid. 
But  that  creditors  might  not  be  im- 
peded in  the  pursuit. of  their  rights, 
nor  debtors  seem  too  easUy  deprived 
of  their  property,  a provision  has  been 
made  by  our  constitution  establishing 
a fixed  method  of  procedure  for  the 
sale  of  pledges,  by  which  the  respective 
interests  of  the  creditor  and  debtor 
have  been  fully  secured. 


Gai.  ii.  64  ; C.  viii.  34.  3.  pr.  et  seq. 


The  power  of  a creditor  to  sell  the  thing  pledged,  forming  an 
exception  to  the  rule  that  none  but  the  owner  could  alienate,  vva.s 
so  necefwary  a part  of  his  rights  that  it  could  not  lie  taken  from 
him  even  by  expre-ss  agreement;  and  an  agreement  iie  vendere 
liceat  had  no  other  etfect  than  to  make  it  nece.s.sary  for  the  creditor 
to  give  the  debtor  fuller  notice  of  his  intention  to  sell,  f D,  xiii.  7. 
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4-6.)  Justinian,  by  his  constitution,  permitted  the  partie.s  to  fix 
tlie  time,  and  place,  and  manner  of  sale  at  their  pleasure,  and  it 
was  only  if  there  was  no  special  agreement  that  the  regulations  of 
his  constitution  were  to  take  effect,  the  gist  of  which  was  that  the 
thing  might  be  sold  after  two  years  had  elapsed  from  the  time 
when  the  creditor  gave  the  debtor  notice  to  pay,  and  that  after  two 
more  years  the  creditor,  if  no  purchaser  could  be  found,  would  on 
petition  to  the  emperor  be  declared  the  owner,  the  debtor  having 
a further  period  of  two  years  within  whicii  he  might  redeem. 
(C.  viii.  34.  3.) 

Tutors  and  curators  might,  in  certain  cases,  alienate  the  goods 
of  their  pupils  and  of  those  committed  to  their  care ; but,  at  any 
rate  in  the  later  times  of  law,  they  had  to  obtain  the  pennission 
of  a magistrate  for  the  alienation  of  rural  immoveables.  (See 
C.  v.  37.  22.) 


2.  NuQcadinonen(IisuuiU8,neque 
pupillura  neque  pupillam  uUam  rem 
sine  tutoris  auctoritatu  alieuare 
posse.  Ideoquc  si  mutuam  pecu- 
niaiu  alicui  siuc  tutoris  auctoritate 
dederit,  non  contrahit  obligationem, 
quia  pecuniam  non  tacit  accipientis, 
ideoque  vindicari  numnii  possunt, 
sicubi  extent : sed  si  nuiumi,  quos 
luutuos  dedit,  ab  eo,  qui  accepit, 
bona  tide  cousumpti  sunt,  condici 
possunt,  si  mala  fide,  ad  exhibendum 
de  his  agi  potest.  At  ex  contrario 
OBuies  res  pupillo  et  pupillte  sine 
tutoris  auctoritate  recte  dari  pos- 
sunt. Ideoque  si  debitor  pupillo 
solvat,  necessaria  est  tutoris  aucto- 
ritas  : alioquin  non  liberabitur.  Sed 
etiam  hoc  evidentissiina  ratione 
statutum  est  in  constitutione,  quam 
ad  Cicsareenses  advocates  ex  sugges- 
tione  Triboniani,  viri  eminentissimi, 
quiestoris  sacri  palatii  nostri,  pro- 
mulgavimus,  qua  dispositum  est,  ita 
licere  tutori  vel  curatori  debitorem 
pupillarein  solvere,  ut  prius  senten- 
tia  judiciolis  sine  omni  diunno  cele- 
brata  hoc  perraittat.  Quo  subse- 
cuto,  si  et  judex  pronuntiaverit  et 
debitor  solverit,  sequatur  hujusinodi 
solutioncni  plenissimasecuritas.  Sin 
autcin  aliter  quam  disposuimus  so- 
lutio  tacta  tuerit  et  pecuniam  sal- 
vani  habeat  pupillus  aut  ex  ea  locu- 
plctior  sit  et  adhuc  eandem  summam 
pecunia;  petat,  per  oxceptionem  doli 
mail  summoveri  poterit:  quodsi  aut 
mole  consuinpsorit  aut  turto  oinisc- 
rit,  nihil  prinlerit  debitori  doli  mali 
cxceptio,  Bed  nihilo  minus  damna- 
bitur,  quia  temere  sine  tutoris  auc- 


2.  It  must  next  be  observed,  that 
no  papil  of  either  sex  can  alienate 
anything  without  the  authority  of  a 
tutor.  If,  therefore,  a pupil,  without 
the  tutor’s  authority,  lends  any  one 
money,  the  pupil  does  not  contract 
an  obligation ; for  he  does  not  make 
the  money  the  property  of  the  re- 
ceivei,  and  the  pieces  of  money  may 
be  claimed  by  vindication,  if  they  still 
exist.  But  supposing  these  pieces 
which  the  pupil  has  lent  are  con- 
sumed by  the  borrower,  then,  if  they 
are  so  bona  fide,  a personal  action  may 
be  brought : if  mala  fide,  an  action 
ad  exhibendum.  On  the  contrary,  the 
pupil  of  either  sex  may  acquire  any- 
thing whatsoever  without  the  authority 
of  the  tutor ; and  therefore  when  a 
debtor  pays  a pupil,  the  debtor  must 
have  the  authority  of  the  tutor,  or  he 
does  not  free  himself  from  the  debt. 
And  we  have,  for  very  obvious  reasons, 
declared  by  a constitution,  published 
to  the  advocates  of  Caisarca  on  the 
suggestion  of  the  very  eminent  Tri- 
bonian,  qusestor  of  our  sacred  palace, 
that  the  debtor  of  a pupil  may  make 
payment  to  the  tutor  or  curator,  first 
receiving  permission  by  the  sentence 
of  a judge,  obtained  free  of  all  ex- 
penses ; and  if  these  forms  are  ob- 
served, a payment  made  according  to 
the  sentence  of  the  judge  will  give  the 
debtor  the  most  complete  security. 
But  if  payment  is  made  not  according 
to  the  mode  we  have  sanctioned,  the 
pupil  who  has  the  money  still  safe  in 
his  ]V)-i.so8sion,  or  has  been  matle 
richer  by  it.  may,  if  he  demands  again 
the  same  sum,  be  repelled  by  an  ex- 
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toritate  el  non  seoundum  nostram 
dispOBitionem  solTerit.  Scd  ex  di- 
verse pupilli  vel  pupillee  solvere  sine 
tutore  auctore  non  possunt,  quia 
id,  quod  solvunt,  non  nl  accipientiB, 
cum  scilicet  nuUius  roi  alienatio 
eis  sine  tutoris  auctoritate  concessa 
esb 


ception  of  dolut  maiui.  But  if  he  has 
spent  the  money  uselessly,  or  lost  it 
by  theft,  the  del)tor  cannot  profit  by 
the  exception  of  dolus  malus,  and  he 
will  be  condemned  to  pay  over  again, 
because  he  has  ptud  in  a rash  manner, 
without  the  authority  of  the  tutor, 
and  has  not  conformed  to  our  rules. 
On  the  otlier  hand,  pupils  of  either 
sex  cannot  pay  without  the  authority 
of  the  tutor,  because  that  which  they 
pay  does  not  thereby  become  the 
projierty  of  the  person  who  receives 
it,  as  they  arc  incapable  of  alienating 
anything  without  the  authority  of  the 
tutor. 


Oai.  ii  80.  82-84 ; C.  v.  37.  26 ; D.  xhx  3.  14.  8. 


The  pupil  might  make  his  condition  better,  but  not  worse. 
(See  Bk.  i.  Tit.  21.)  He  could  not  transfer  the  property  in  anything 
belonging  to  him,  but  he  could  acquire  the  property  in  anything 
transferred  to  him.  Three  illustrations  of  this  doctrine  are  given. 

1.  The  pupil  could  not  lend  anything  under  the  contract  callc«l 
mutuum,  the  essence  of  which  was  that  the  thing  lent  became  the 
property  of  the  borrower,  who  bound  himself  to  give  back  a thing 
of  equal  value.  (See  Bk.  iii.  Tit.  14.  pr.)  If  the  pupil  attempted 
to  lend  a thing  in  this  way,  the  thing  lent  could  be  recovered  by 
vindication,  it  it  was  possible  that  the  actual  thing  should  be 
restored ; if  not,  its  value  could  be  recovered  by  a personal  action 
(condictio)  against  the  borrower;  or  if  the  borrower  had  been 
guilty  of  mala  fidea,  an  actio  ad  exhibendum  would  lie,  that  is, 
the  lx)rrower  was  called  upwn  to  produce  the  thing  borrowed ; and 
on  his  being  found  unable  to  do  so,  he  was  condemned  to  pay  not 
only  the  value  of  the  thing,  but  damages  to  compensate  for  the 
injury  inflicted. 

2.  If  the  pupil  was  a debtor  and  paid  without  authori.sation 
money  to  a creditor,  he  could  not  transfer  the  property  in  the 
pieces  of  money  paid,  and  had  a real  action  to  get  them  back,  if 
the  creditor  still  had  them ; if  not,  the  pupil  had  the  same 
remedies  as  just  stated  in  regard  to  a mutuum,  except  that  if  he 
brought  a condictio  against  a creditor,  who  had  bona  Jidc  spent 
the  money,  and  the  cretlitor  could  claim  the  same  amount  of  money 
for  the  debt  due  to  him,  the  Roman  jurists  considered  that  instead 
of  these  cross  actions  the  debt  of  the  pupil  ought  to  be  considered 
to  be  extinguished. 

3.  If  the  debtor  made  a payment  to  the  pupil  without  the 
authorisation  of  the  tutor,  that  which  he  paid  became  the  property 
of  the  pupil ; and  as  the  pupil  could  not  make  his  condition  worse, 
he  could  not  extinguish  debts  due  to  him  ; and  thus  the  debt  was 
still  owing,  although  the  pupil  retained  what  was  paid  him.  The 
debtor  might  still  lx;  sued  for  what  he  owed,  and  he  eoiilil  only 
repel  the  action  by  a plea  of  dolus  mulua  to  the  extetit  to  which 
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the  pupil  then  had  the  money  paid  in  hand,  so  that  if  the  pupil 
had  spent  it  all  tlie  debtor  would  have  to  pay  over  a^ain.  (Gai. 
ii.  84.)  If  the  tutor  authorised  the  payment,  the  debt  was  extin- 
guished ; but  still  the  creditor  was  not  quite  safe ; the  pupil  had  a 
right  to  receive  from  the  tutor  the  money  paid  ; and  if  he  could 
not  obtain  it  from  him,  the  praetor  would,  under  certain  circum- 
stances, grant  a restitutio  in  integrum  (see  note  on  introductory 
paragraph  of  Bk.  i.  Tit.  23),  and  the  creditor  might  then  l>e 
obliged  to  pay  over  again,  in  order  that  the  pupil  might  be  kept 
free  from  all  loss.  It  was  to  guard  against  this  that  Justinian,  in 
the  constitution  alluded  to  in  the  text,  provided  a means  whereby 
the  creditor  should  have  plenissima  securitas. 


Tit.  IX.  PER  QUAS  PERSONAS  NOBIS  ADQUIRITUR. 

Adquiritur  nobis  non  solnra  per  We  acquire  not  only  by  ourselves, 
nosmet  ipsos,  sed  etiara  pereos,  quos  but  also  by  those  whom  we  have  in 
in  potestate  habeinus  : item  per  eos  our  power ; also  by  slaves,  of  whom 
servos,  in  quibus  usumfructum  ha-  we  have  the  usufruct ; and  by  those 
bcmus : item  per  homines  liberos  et  freemen  and  slaves  belonging  to  others 
servos  alienos,  quos  bona  fide  pos-  whom  we  possess  bona  fide.  Let  us 
sidemus.  De  quibus  singulis  dili-  examine  separately  these  different 
gentius  dispiciamus.  cases. 

Gai.  ii.  86. 


The  rule  of  law  was,  that  no  one  could  acquire  through  another 
person  ; but  if  persons  in  the  power  of  another  acquired  anything, 
that  which  they  acquired  became,  by  the  mere  force  of  their 
position,  the  property  of  the  person  in  whose  power  they  were ; 
and  thus  the  rule  may  be,  pernaps,  more  accurately  expressed  by 
saying  that  nothing  could  be  acquired  per  extraneam  personam, 
ie.  through  a person  who  was  not  in  the  familia  of  the  acquirer. 


1.  Igitur  liberi  vestn  utriusque 
sexus,  quos  in  potestate  habetis, 
olim  quidem,  quidquid  &d  eos  per- 
venerat  (exceptis  videlicet  castrensi- 
bus  pcculiis),  hoc  parentibus  suis 
adquirebont  sine  uUa  distinctione : 
et  hoc  ita  parcntum  fiebat,  ut  esset 
eis  licentia,  quod  per  unum  vel 
unam  eorum  adquisitum  est,  alii 
filio  vel  extraneo  donare  vel  vendere 
vel  quocumque  modo  voluerant,  ap- 
plicare.  Quod  nobis  inhumanum 
visum  est  et  general!  constitutione 
emissa  et  liberis  pepercimus  et 
atribus  debitum  reservavimus. 
ancitum  etenim  a nobis  est,  ut,  si 
quid  ex  re  patris  ei  obveniat,  hoc 
secundum  antiquam  observationem 
totum  parent!  adquirat  (qu®  enim 
invidia  est,  quod  ex  patris  occasione 


1.  Formerly,  all  that  your  children 
under  your  power  of  either  sex  ac- 
quired, excepting  caslrenaia  peculia, 
was  without  distinction  acquired  for 
the  benefit  of  their  ascendants ; so  much 
so,  that  the  paterfamilias  who  had 
thus  acquired  anj'thing  through  one 
of  his  children,  could  give  or  sell,  or 
transfer  it  in  any  way  he  pleased  to 
another  child  or  to  a stranger.  This 
appeared  to  us  very  harsh,  and  by  a 
general  constitution  we  have  relieved 
the  children,  and  yet  reserved  for  the 
ascendants  all  that  was  due  to  them. 
We  have  declared  that  all  which  the 
filiusfamilias  obtains  by  means  of  the 
fortune  of  the  father,  shall,  according 
to  the  old  law,  be  acquired  entirely 
for  the  father’s  benefit : for  what  hard- 
ship is  there  in  that  which  comes  from , 
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profi’ftmn  est,  hoc  ad  mim  reverti  ?) : 
qiKxl  ex  alia  cauaa  sibi  filiuE- 

faiiiiliaa  lulqiiiaivit,  hujiia  tiEiiinfnir- 
tu<u  qiiidcm  patri  atiqnirat,  domi- 
nium autcm  aptid  enm  remaneat, 
ne,  quod  ei  suia  laboribng  vel  proa- 
pora  fortuna  anceasit,  hoc  in  aliiim 
perveniena,  luctuoaiim  ei  procedat. 


the  father  returning  to  him?  But  of 
everything  that  the  JUitm/amil ia.i  ac- 
quires in  any  other  way,  he  shall  ac- 
quire the  usiifniet  for  the  father,  but 
the  son  shall  retain  the  ownership,  so 
that  the  son  may  not  have  the  mortifi- 
cation of  seeing  that  becoming  the 
roiwrty  of  another,  which  he  himself 
as  gained  by  his  lnl>our  or  good  for- 
tune. 


Oai.  ii.  87  ; C.  vi.  f>l.  6. 


The  fdiusfamil iaa  could  not,  in  the  strict  law  of  Rome,  have 
any  pronerty  of  his  own.  Sometimes,  however,  the  father  per- 
mitted the  son  to  have  what  was  called  a peculium,  that  i.s,  a 
certain  amount  of  property  placed  under  his  exclusive  control. 
This  peculium  remained  in  law  the  property  of  the  father,  but  the 
son  had  the  disjxmition  and  management  of  it  by  his  father’s 
permission,  and  as  long  as  it  remained  in  the  son’s  possession  it 
wjis,  as  far  as  regarded  third  persons,  exactly  like  property  really 
belonging  to  the  son  only,  that  is,  they  could  sue  and  recover 
from  him  to  the  extent  of  his  peculiiim.  (See  Tit.  12.  pr.  of  this 
Book.  ) In  the  early  times  of  the  Empire  a JUius/amilias  came 
to  have,  under  the  name  of  castrense  peculium,  property  quite 
independent  of  his  father.  This  castrense  peculium  consisted  of 
all  that  was  given  to  a son  when  setting  out  upon  military  service, 
or  acquired  while  that  service  lasted.  (D.xlix.l7. 1.)  This  belonged 
to  the  son  as  completely  as  if  he  had  been  sui  juris,  and  he  had  full 
power  of  disposing  of  it  either  during  his  lifetime  or  by  testament. 
Filiifamilias  in  castrensi  peculi  ovice patrumfamiliarum  fun- 
guntur.  (1).  xiv.  6.  2.)  If,  however,  he  did  not  choose  to  exer- 
cise his  power  of  dispwsing  of  it  by  testament,  his  father  took  it  at 
his  death,  not  as  succeeding  to  it  ah  intestato,  but  as  the  claimant 
of  a peculium.  (See  Tit.  12.  pr.)  A further  benefit  was  extended 
to  the  Jiliusfamiliaa  by  the  institution  of  the  guasi-castrense 
peculium,  a privilege  given  to  certain  civil  functionaries,  corre- 
sponding to  that  given  by  the  castrense  peculium  to  soldiers. 
Constantine,  by  a constitution  (C.  xii.  31\  placed  on  the  footing 
of  the  castrense  pe.rulium  things  which  a Jiliusfamilias,  who  was 
an  otlicer  of  the  palace,  received  from  the  emperor  or  gained  by 
his  own  economy.  The  same  advantage  was  subsequently  ex- 
tended to  many  other  functionaries,  as  well  as  to  advociites  anil 
certain  ecclesiasticiil  dignitaries.  The  quasi-enstrense  peculium 
must  have  existed  in  the  time  of  Ulpian  (D.  xxxvi.  1.  1.  G ; 
xxxix.  5.  7.  6),  unless  the  pa-ssages  in  the  Digest  in  which  he 
alludes  to  it  are  interpolated,  but  under  what  form  it  then  exi.sted 
we  do  not  know.  In  one  respect  it  slightly  differed  from  the 
castrense  peculium ; for  the  power  of  disjx)sing  of  it  by  testament 
did  not  always  accompany  it,  but  was  only  given  to  the  more 
])rivileged  claases  of  tho.se  who  were  allowed  to  have  such  a 
peculium.  Justinian,  however,  altered  this,  and  gave  the  power 
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of  disposing  of  it  by  tesUment  to  every  one  who  had  a quasi- 
castrense  peculium.  (See  Tit.  1 1 . 6.)  Constantine  al.so  intnxhiced 
another kindofpeci/(mm, termed thepeculiumadventitnim.  Tliis 
consisted  of  everything  received  by  ajUius/amiliasiroiD  hismother 
at  her  death,  whether  by  te.stament  or  not.  (C.  vi.  60.  1.)  Sub- 
sequent emperors  included  in  it  all  received  by  succession  or  as  a 
gift  inter  vivos  from  maternal  ascendants  (C.  vi.  60.  2),  or  by  one  of 
two  married  persons  from  the  other  (C.  vi.  61.  1);  and  Justinian, 
U.S  we  learn  from  the  text,  included  under  the  peculium  adventitium 
all  that  came  to  the  .son  from  any  other  source  than  from  the 
father  himself.  The  father  had  the  usufruct  of  the  peculium 
adventitium,  and  it  was  only  the  ownership  that  was  held  by  the 
son.  The  peculium  which  came  to  the  son  as  part  of  the  father’s 
property,  and  which  continued  to  belong  to  the  father,  has  been 
termed  by  commentators  profectitium,  because  it  comes  (proficis- 
eitur)  from  the  father. 

The  peculium  in  the  time  of  Justinian,  therefore,  if  profec- 
titium, belonged  to  the  father ; in  all  other  cases  it  belonged  to 
the  son  ; but  the  father  had  the  usufruct  of  the  peculium  adventi- 
tium, while  the  son  had  as  full  power  over  the  castrense  or  quasi- 
castrense  peculium  as  if  he  had  been  sui  juris. 


2.  Hocque  a nobis  dispositum 
est  et  in  ea  specie,  ubi  parens  etnan- 
cipando  liberum  ex  rebus,  quee  ad- 
qnisitionem  eflfugiunt,  sibi  partem 
tertiam  retinere,  si  voluerat,  Ucenti- 
am  ex  anterioribus  constitutionibus 
habebat,  quasi  pro  pretio  quodam- 
modo  emancipationis,  et  inhuma- 
num  quiddam  accidebat,  ut  fiUus 
rerum  suarum  ex  hac  cmancipatione 
dominio  pro  parte  defraudetur  et, 
quod  honoris  ei  ex  emancipatione 
additum  est,  quod  sui  juris  effectus 
cat,  hoc  per  rerum  deminutionem 
decrescat.  Ideoque  statuimus,  ut 
parens  pro  tertia  bonorum  parte 
dominii,  quam  retinere  poterat,  di- 
midiam  non  dominii  rerum,  sed 
iisusfructus  retineat : ita  etcuim  et 
res  intactte  apud  filium  remanebunt 
et  pater  ampliore  smmna  fruetur, 
pro  tertia  dimidia  potiturus. 


2.  We  have  also  made  some  regula- 
tions with  respect  to  the  power  which 
imder  former  constitutions  a father 
had,  when  emancipating  his  children, 
of  deducting  a third  part  from  the 
things  over  which  he  had  no  right  of 
acquisition,  as  if  this  was  the  price  of 
the  emancipation.  It  seemed  very  hard 
that  the  son  should  thus  be  deprived 
by  emancipation  of  a third  part  of  his 
property,  and  that  what  he  gained  in 
honour  by  being  emancipated,  as  being 
thus  made  sui  juris,  should  be  im- 
paired by  a diminution  of  his  property. 
We  have  therefore  enacted  that  the 
father,  instead  of  retaining  a third  as 
owner,  shall  retain  half  not  as  owner 
but  as  usufructuary.  Thus  the  owner- 
ship in  the  whole  will  remain  with  the 
son  unimpaired,  while  the  father  will 
enjoy  the  benefits  of  a larger  portion, 
the  half,  namely,  instead  of  the  third. 


C.  vi.  61.  6.  3. 


The  usufruct  of  the  father  over  things,  the  ownership  of  which, 
a-s  part  of  the  peculium  adventitium,  belonged  to  the  son,  would  be 
lost  by  emancipation.  It  was  as  an  equivalent  for  this  that  the 
property  in  one-third  of  these  things  was  given  to  the  father  on 
emancipation.  Ju.stinian  substitutes  the  usufruct  of  one-half  for 
the  ownership  of  one-third. 

3.  Item  vobis  ad<]uiritur,  quod  3.  So,  too,  all  that  your  slaves  ac- 
servi  vestri  ex  traditione  nanciscun-  quire  by  tradition,  or  stipulation,  or 
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tur,  sive  quid  stipulentur  vel  ex  qua- 
lihet  alia  causa  adquirunt.  Hoc 
enim  vobis  et  ignorantibus  et  invitis 
obvenit.  Ipse  enim  servns,  qui  in 
potestate  sdterius  est,  nihil  suum 
habere  potest.  Sed  si  heres  insti- 
tutus  sit,  non  alias  nisi  jnssu  vestro 
hereditatem  adire  potest : et  si 
jubentibus  vobis  adierit,  vobis  here- 
ditas  adquiritur,  perinde  ac  si  vos 
ipsi  heredes  instituti  essetis.  Et 
convenienter  scilicet  legatum  per 
eos  vobis  adquiritur.  Non  solum 
autem  proprietas  per  eos,  quos  in 
potestate  habetis,  adquiritur  vobis, 
sed  etiam  possessio:  cujuscumque 
enim  rei  possessionem  adepti  fuerint, 
id  VOS  possidere  videmini.  Unde 
etiam  per  eos  usucapio  vel  longi 
temporis  possessio  vobis  accedit. 


in  any  other  way,  is  acquired  for  you , 
and  that  even  without  your  knowledge 
and  against  your  wishes.  For  tlie 
slave  being  in  the  power  of  another 
cannot  himself  have  anything  as  his 
own.  And  if  he  is  instituted  heir,  he 
ctmnot  enter  on  the  inheritance  except 
by  your  direction.  And  if  he  enters 
by  your  direction,  you  acquire  the  in- 
heritance exactly  as  if  you  had  yoxir- 
selves  been  instituted  heirs.  Legacies, 
again,  are  equally  acquired  for  you  by 
your  slaves.  And  it  is  not  only  the 
ownership  which  is  acquired  for  you 
by  those  whom  you  nave  in  your 
power,  but  also  the  possession.  Every- 
thing of  which  they  have  obtained 
possession  you  are  considered  to  pos- 
sess, and  consequently  usucapion  or 
possession  longi  temporis  operates  for 
you  through  them. 


Gai.  u.  87.  89. 


All  that  the  slave  had  belonged  to  his  master ; and  this  rule 
wa.s  subject  to  no  exceptions  such  as  those  introduced  foi'  the 
benefit  of  the  jiliusfamilias.  The  slave’s  pcciUium  was  always 
at  the  disposition  of  his  master,  and  it  made  no  diflerence  what 
was  the  mode  in  which  he  acquired  : he  acquired  it  for  his  master 
even  though  his  master  had  not  consented  or  even  known  of  the 
acquisition.  Therefore,  if  the  slave  received  anything  in  pursu- 
ance of  a stipulation  {sive  quid  stipulentur),  he  acquired  it  for 
his  master,  although  he  could  not  bind  his  master  by  promising 
anything  to  a person  who  stipulated  for  anything  from  him.  The 
slave  could  not  make  his  master’s  condition  worse ; and  as  an 
inheritance  might  be  more  onerous  than  lucrative,  for  the  debts 
of  the  deceased,  which  the  heir  was  bound  to  pay,  might  exceed 
the  value  of  his  property,  a slave  was  not  permitted  to  accept  an 
inheritance,  except  by  his  master’s  express  command.  A legacy, 
on  the  other  hand,  could  not  be  otherwise  than  advantageous,  an<l 
therefore  a legacy  given  to  a slave  immediately  belonged  to  his 
master.  There  was  a minor  difference  between  the  institution  of 
a slave  as  heir,  and  a gift  to  him  of  a legacy,  which  do.serves 
mention.  The  right  to  a legacy  dated  from  the  death  of  the 
decea.sed ; the  right  to  an  inheritance  dated  from  the  time  of 
entering  on  an  inheritance.  The  slave,  therefore,  acquired  a 
legacy  for  the  benefit  of  the  master  to  whom  he  belonged  at  the 
time  when  the  deceased  died  ; but  a slave  instituted  heir,  acquired 
for  the  master  to  wjiom  he  belonged  at  the  time  of  entering  on 
the  inheritance.  If,  therefore,  the  slave  changed  masters  or 
became  free  between  these  times,  he  acquired  a legacy  for  his 
former  master,  but  took  an  inheritance  for  his  new  master,  or,  if 
free,  for  himself. 

The  physical  fact  of  possession  might  be  accomplished  through 
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a slave,  but  not  the  intention,  which  was  requisite  for  legal  p>os8es- 
sion.  It  wivs  necessary  that  the  master  should  have  the  intention 
of  treating  the  thing  possessed  by  the  slave  as  if  he  himself  was 
the  owner.  Animo  nostro,  says  Paul,  corpore  etiam  alieno, 
possidemus.  (D.  xli.  2.  3.  12.)  The  master  could  not,  therefore, 
acquire  through  the  slave  legal  possession,  as  opposed  to  mere 
detention,  without  his  knowledge  and  consent,  as  he  could  acquire 
ownership ; except,  indeed,  when  the  slave  pos-sessed  a thing  as 
part  of  his  peculium,  for  then  the  permi.ssion  to  have  a peculium 
was  considered  as  indicating  a general  intention  on  the  part  of  the 
master  applying  to,  and  completing,  legal  poase.ssion  in  every- 
thing acquired  as  part  of  the  peculium.  (D.  xli.  2.  1.  5.) 

All  that  is  saiu  here  of  the  slave  may,  with  the  nece.ssary 
exceptions  as  to  the  peculia  castrensia,  quasi-castrensia,  and 
adventitia,  be  said  of  the  Jiliusfamilias,  who  equally  stipulated 
for  his  father’s  benefit,  could  not  make  his  father’s  position  worse, 
took  inheritances  only  under  his  father’s  direction, received  legacies 
for  his  father’s  benefit,  and  possessed  physically,  but  needed  his 
father’s  animus  possidendi. 

4.  De  his  autetn  servis,  in  qui-  4.  As  to  slaves  of  whom  you  have 
bus  tantum  usumfructum  habetis,  only  the  usufruct,  it  has  been  decided 
ita  placuit,  ut,  quidquid  ex  re  ve-  that  whatever  they  acquire  by  means 
stra  vel  ex  operibus  suis  adquirant,  of  anything  belonging  to  you,  or  by 
id  vobis  adiciatur,  quod  vero  extra  their  own  labour,  shall  belong  to  you  ; 
cas  causas  pcrsecuti  sunt,  id  ad  do-  but  that  aU  they  acquire  frohi  any 
minum  proprietatis  pertineat.  Ita-  other  source  shall  belong  to  the  owner, 
que  si  is  servus  heresmstitutus  sit  le-  So  if  a slave  is  made  heir,  or  anything 
gatumvo  quid  ei  aut  donatum  fuerit,  is  given  him  as  a legacy  or  gift,  it  is 
non  usufructuario,  sed  domino  pro-  the  owner,  not  the  usufructuary,  who 
prietatis  adquiritur.  Idem  placet  et  receives  the  benefit  of  the  acquisition, 
de  eo,  qui  a vobis  bona  fide  jxjsside-  It  is  the  same  with  regard  to  any  one 
tur,  sive  is  liber  sit  sive  olienus  ser-  whom  you  possess  bona  fitle,  whether 
vus ; quod  enim  placuit  do  usufruc-  a freeman  or  the  slave  of  another  per- 
tuario,  idem  placet  et  do  bona  fide  son  (for  the  rule  with  regard  to  the 
possessore.  Itaque  quod  extra  duas  usufructuary  holds  good  with  regard 
istas  causas  adquiritur,  id  vel  ad  to  the  bona  JUU  possessor);  and  so 
ipsum  pertinet,  si  liber  est,  vel  ad  do-  everything  the  person  possessed  ac- 
miuum,  si  servus  est.  Sed  home  fi-  quires,  except  from  one  of  the  two 
dei  possessor  cum  usuceperit-servuin,  sources  above  mentioned,  belongs  to 
quia  eo  modo  dominus  fit,  ex  omni-  himself  if  ho  is  a freeman,  and  to  his 
bus  causis  per  cum  sibi  adquirere  master  if  he  is  a slave.  When  the  6ona 
ixjtest : fructuarius  vero  usucapere  fide  possessor  has  gained  the  property 
non  potest,  prunum  quia  non  pos-  in  the  slave  by  usucapion,  he,  of  course, 
sidet,  sed  habet  jus  utendifruendi,  becomes  the  owner,  and  all  that  the 
dcinde  quia  scit,  servum  alienum  slave  acquires  is  acquired  for  him. 
esse.  Non  solum  autem  proprietas  But  the  usufructuary  cannot  acquire  a 
per  eos  servos,  in  quibus  usumfnic-  slave  by  use : first,  because  he  has  not 
turn  habetis  vel  quos  bona  fide  pos-  the  possession,  but  only  the  right  of 
sidotis,  vel  per  liboriun  personam,  usufruct ; and  secondly,  because  he 
qua;  bona  fide  vobis  servit,  oilquiri-  knows  that  the  slave  belongs  to  an- 
tur  vobis,  sed  etiam  jHissessio  ; lo-  other.  It  is  not  only  the  ownership 
quimur  autem  in  utriustiuo  persona  that  is  ocipiired  for  you  by  the  slaves 
secundum  definitionem,  quain  prox.  of  whom  you  have  the  usufnict,  or 
ime  exposuimus,  id  est  si  quam  pos-  wdiom  you  possess  bona  fide,,  or  by  a 
sessioncm  ox  re  vestra  vel  ex  oj>o-  free  person  whom  you  employ  as  your 
ribiis  suis  adepti  fuerint.  slave  bona  fide;  you  acquire  also  the 
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iioBBCSBioii.  But  in  saying  this  we  must 
be  understood,  with  regard  to  both 
slaves  and  freemen,  to  adliore  to  the 
distinction  laid  down  previously,  and  to 
refer  only  to  the  possession  they  have 
obtained  by  means  of  something  be- 
longing to  you,  or  by  their  own  labour. 
Gai.  u.  91-1)4. 

Tlie  u.sufructuary  was  entitled  to  the  fruits  of  the  slave,  that 
is,  to  his  services,  and  to  the  profits  derived  from  letting  out  hi.s 
services  to  others ; but  what  the  slave  acquired  by  stipulation, 
gift,  legacy,  or  similar  means,  was  no  part  of  the  fruits,  and 
therefore  did  not  belong  to  the  usufructuary.  If  the  means  of 
acfiuisition  were  derived  from  the  usufructuary,  as,  for  instance,  if 
the  slave  ac([uired  by  parting  with  any  of  the  produce,  then  the 
case  would  be  ditt'erent. 

What  is  true  of  the  usufructuary  is  true  also  of  a bona  fide 

fiossessor  either  of  the  slave  of  auother,  or  of  a person  in  fact 
rce,  but  honestly  believed  to  be  a slave.  And  the  bona  fide 
jx)sse.ssor  has  the  advantage  over  the  usufmetuary  pointed  out  in 
the  text,  that  as  he  has  the  possession,  whicli  no  usufructuary  can 
have,  for  no  usufructuary  intends  to  treat  the  thing  as  if  he  were 
the  owner,  this  possession  may,  if  continued  long  enough,  give 
the  rights  of  usucapion  over  a moveable,  or  of  posseaaio  lonyi 
teniporis  over  an  immoveable. 

6.  Ex  bis  itoque  apparet,  per  6.  Hence  it  appears  that  you  can- 
libcros  homines,  quos  neque  vestro  not  acquire  by  means  of  free  persons 
juri  subjectos  babetis  neque  bona  not  in  your  power,  or  possessed  by  you 
fide  possidetis,  item  per  alienos  ser-  bona  fide ; nor  by  the  slave  of  another, 
VOS,  in  quibus  neque  usumfructum  of  whom  you  have  neither  the  usufruct 
habetis  neque  justam  possessionem,  nor  the  lawful  possession.  And  this  is 
nulla  ex  causa  vobis  adquiri  posse,  meant,  when  it  is  said,  that  nothing 
Et  hoc  est,  quod  dicitvur,  per  ex-  can  be  acquired  by  means  of  a stranger ; 
traneam  personam  nihil  adquiri  except,  indeed,  that  according  to  the 
posse  : excepto  eo,  quod  per  liberam  constitution  of  the  Emperor  Sovorus, 
personam  veluti  per  procuratorem  possession  may  be  acquired  for  you  by 
placet  non  solum  scientibus,  sed  a free  person,  as  by  a procurator,  not 
etiam  ignorantibus  vobis  adquiri  only  with,  but  even  without,  your 
possessionem  secundum  divi  Sever!  knowledge  ; and  by  this  possession 
constitutionem  et  per  hanc  posses-  you  acquire  the  property,  if  it  was  the 
sionem  etiam  dominium,  si  dominus  owner  who  debvered  the  thing,  or  by 
fuit,  qui  tradidit,  vel  per  usucapio-  usucapion  or  prescription  longi  tempo- 
nom  aut  longi  tenuroris  pricscriptio-  ria,  if  it  was  not. 
nem,  si  dominus  non  sit. 

Gai.  iL  95 : C.  iv.  ‘27.  1 ; D.  xli.  1.  20.  2 ; C.  vii.  82.  1. 

The  rule  of  the  older  daw  was  that  no  person  could  be  repre- 
sented per  extraneam  personam,  i.o.  by  a person  who  w'a.s  not 
under  his  fiower,  in  any  of  tho.se  acts  which  were  regulated  by  the 
civil  law.  Thus,  no  one  could  acquire  the  ownership  of  a thing 
for  another;  if  he  received  anything,  as,  for  instance,  by  manci- 
pation or  in  jure  cessio,  although  lie  received  it  expressly  for 
another,  still  this  other  person  did  not  thereby  acquire  the  property 
in  the  tiling.  But  a mere  natural  fact  such  as  that  of  possession 
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couM  take  place  for  the  lienefit  of  one  person  throuijh  another 
fH-rson,  if  the  |x;ition  for  whose  lienefit  tl»e  thing  was  possessed 
hud  hut  the  intention  of  profiting  by  it,  and  then  this  possession 
might  lead  through  usucapion  to  ownership.  If,  however,  a 
person  was  charged  with  the  management  of  the  aHaii's  of  another, 
he  could  cxcrci.se  an  intention  of  pos.sessing  for  the  benefit  of  the 
person  for  whom  he  acted,  which  a mere  .stranger  could  not ; and 
thas  it  was  pos,sihle  non  auliim  acientibua  aed  etiam  iynorantiabs, 
i.e.  for  persou-s  who  did  not  know  even  of  the  fact  of  passession, 
to  acquire  legal  jwssession  through  an  agent.  But,  though  the 
text  would  he  likely  to  mislead  us,  we  learn  from  a constitution 
of  Severus  and  Antoninus  (C.  vii.  32. 1),  which  do<5s  not  appear  to 
have  made  any  great  change  in  the  taw,  that  usucapion  did  not 
commence  until  the  pei-son,  for  whose  benefit  the  thing  was 
possessed,  knew  of  the  po.s.se.s.sion.  If  the  procurator  received 
possession  from  a person  who  was  the  owner,  then  it  was  not  a 
(juostion  of  getting  ownership  by  usucapiim,  and  the  ownership 
immediately  passed  to  the  person  for  whom  the  procurator  was 
acting,  even  though  this  jK'rson  did  not  know  of  what  was  done. 
Si  procurator  rein  mihi  emcrit  ex  mandalo  meo  cique  ait  tra- 
dita  meo  nomine,  dominium  mihi,  id  eat  proprietas,  adquintur 
etiam  ignoranti.  (D.  xli.  1.  13.) 


6.  Hactenus  tontisper  admonu- 
isso  Buffioiat,  quemadnioduiu  siiigul® 
res  aUquiruntur : nam  legatonuu 
jns,  quo  et  ipso  singula!  res  vobis 
adquiruntur,  item  tiileicommisso- 
rum.  ubi  singula!  res  vobis  rclin- 
quuntur,  opportunius  inferiori  loco 
referemuB.  Videanius  itaque  nunc, 
quibug  modis  per  universitatciu  res 
vobis  adquiruntur.  Si  cui  ergo 
heredes  facti  sitis  sive  cujus  bono- 
rum  possessionem  petieritis  vel  si 
quern  adrogaveritis  vel  si  cujus  buna 
Ubertatiim  conservandarum  causa 
vobis  nddicta  fueriut,  eju/rcs  omnes 
ad  VOS  transeunt.  Ac  prius  de  here- 
ditatibus  dispiciamus.  Quarum  du- 
plex condicio  est ; nam  vel  ox  testa- 
incuto  vol  ab  iutestato  ad  vos  per- 
tinent. £t  prius  est,  ut  de  his  di- 
spiciamus, qua!  vobis  ex  testaiuentu 
obveniunt.  Qua  in  re  necessarium 
est,  initio  de  ordinandis  testamentis 
exponere. 


6.  W'hat  we  have  said  respecting 
the  modes  of  the  acquisition  of  parti- 
cular things,  may  suffice  for  the  pre- 
sent. For  we  shall  sj>eak  more  con- 
veniently hereafter  of  the  law  of 
legacies,  by  which  also  you  acquire 
property  in  |iarticular  things,  and  of 
fkleicommiaaa,  by  which  particular 
tilings  are  left  to  you.  Let  us  now 
speak  of  the  modes  of  acquiring  per 
universilalem.  If  you  are  made  heir, 
or  claim  possession  of  the  goods  of 
any  one,  or  arrogate  any  one,  or  goods 
are  a<ljudged  to  you  in  order  to  pre- 
serve tlie  liberty  of  slaves,  in  these 
cases  all  that  belonged  to  such  person 
passes  to  you.  First  let  us  treat  of 
inheritances,  which  timy  bo  divided 
into  two  kinds,  according  as  they  come 
to  you  by  testament  or  ab  inkstato. 
We  wiU  begin  with  those  whieli  come 
to  you  by  testameut ; and  fur  this  it  is 
necessary  in  the  first  place  to  explain 
the  funnalitibs  requisite  in  making 
testaments. 


Gai.  ii.  97-100. 


We  now  pass  to  the  acquisition  of  a univeraitaa  rerum,  to  the 
cases  in  which  one  man  succeeded  to  the  persona  of  anot  her,  and 
acquired  in  a ma.s.s  all  his  gocnls  and  all  hLs  rights  and  duties. 
(See  Introd.  sec.  74.) 

g .VI 
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Tit.  X.  DE  TESTAMENTIS  ORDINANDIS. 


TcHteincntuiu  ex  eo  appellatur,  The  word  testouicnt  is  derived  from 
quod  testatio  mentis  est.  testatio  mentis ; it  testifies  the  deter- 

mination  of  the  mind. 

D.  xxviiL  I.  I. 

With  respect  to  this  derivation  it  is  scarcely  nece.s.sary  to  say 
that  -menturii  is  merely  a termination,  and  not  derived  from  mens. 
Ulpian  (Reg.  20.  1)  gives  a.s  a definition  of  a testament,  men fis 
nostra;  justa  contestatio,  in  id  solemniter  facta,  ut  post  mortem 
nostrum  valeat ; and  Mo«Jestinus  (D.  xxviii.  1. 1)  gives  volunta- 
tis nostrie  jtisia  sententia  de  eo  q uod  qu  is  post  mortem  saam  fieri 
vult ; the  word  justa  implying  in  eacli,  that,  in  order  to  be  valid, 
the  testament  must  be  made  in  compliance  with  the  forms  of  law. 


1.  bed  ut  nihil  antiquitatis  peni- 
tus  ignoretur,  Bciondum  est,  olim 
quidem  duo  genera  testanientonira 
in  usu  fuisae,  quorum  altcro  in  pace 
et  in  otio  utobantur,  quod  calatis 
coiuitiig  appellabatur,  altcro,  cum 
in  pradium  cxituri  essent,  quod  pro- 
oiucturn  dicebatur.  Accessit  deinde 
tertium  genus  testMuentorum,  quod 
dicebatur  per  ais  et  libram,  scilicet 
quia  per  emancipationem,  id  est 
unaginariam  quandam  renditioncm, 
agebatur,  quinque  testibus  et  Ubri- 
peiide,  civibus  Romanis  puberibus, 
pruisentibus  et  eo,  qui  familiie 
emptor  dicebatur.  Sed  ilia  quidem 
priora  duo  genera  testamentorum 
ex  veteribuB  teniporibus  in  desuetu- 
dinem  abierunt:  quod  vero  per  tea 
et  libram  fiebat,  licet  diutius  per- 
mansit,  attamen  partim  et  hoc  in 
usu  esse  desiit. 

Gai.  ii. 


1.  That  nothmg  belonging  to  an- 
tiquity may  be  altogether  unknown, 
it  is  necessary  to  observe,  that  formerly 
there  were  two  kinds  of  testaments  in 
use  : the  one  was  employed  in  times  of 
peace,  and  was  named  calatis  covtiliis  ; 
the  other  was  employed  at  the  moment 
of  setting  out  to  battle,  and  was  termed 
procinrtum.  A third  species  was  after- 
wards added,  called  per  irs  et  libram, 
being  effected  by  mancipation,  that  is 
an  imaginary  sale  in  the  presence  of  five 
witnesses  and  the  Ubripens,  all  citizens 
of  Rome,  above  the  age  of  puberty,  to- 
gether with  him  who  was  called  the 
emptor familim.  The  two  fomier  kinds 
of  testaments  fell  into  disuse  even  in 
ancient  times ; and  that  made  per  ves 
et  libram  also,  although  it  has  con- 
tinued longer  in  practice,  has  now  in 
part  ceased  to  be  made  use  of. 

101-104. 


When  the  head  of  a family  died,  the  law  in  ancient  times  deter- 
mined on  whom  his  persona,  that  is,  the  aggregate  of  his  political 
and  .social  rights  and  duties,  .should  devolve.  Hut  we  cannot  say  that 
there  was  any  definite  period  of  Koman  hi.story  when  a man  could 
not  make  a will.  Uriginally,  as  we  learn  from  the  text,  which  is 
Isirrowed  from  Gaius,  testaments  were  made  in  the  coitiitia  calata, 
or  in  procinctu.  Hy  calata  comitia  is  meant  the  com  it  ia  curiata 
summoned  (calata)  for  the  despatch  of  what  we  may  term  private 
business.  This  took  place  twice  a year.  We  do  not  know  how 
far  it  was  open  to  any  one  at  the  meeting  to  oppose  a testament, 
or  whether  the  comit  ia  merely  registen-d  the  testaments  declared 
in  their  presence.  Subseiiuently  the  mode  of  making  testaments 
per  as  et  libram,  that  is,  by  a fictitious  sale,  was  introduced,  and 
both  this  mode  and  that  of  declaration  before  the  comitia  enriata 
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were  u.sed  incliflTorpntly,  nor  is  there  any  evidence  to  .show  that  the 
one  form  wivs  coii.sidered  more  appropriate  to  the  palrcs  tlian 
the  other.  Only  raeml)crs  of  the  patrician  (jentes  sat  in  the  comitia 
curiata,  but  that  is  no  reason  why  the  plebeians  should  not  have 
come  before  these  comitia  to  declare  their  testaments.  The 
Twelve  Tables  declared  uti  legassit  super  pecunia  tutelave  siun 
rei,  ita  jus  esto,  that  is,  every  one’s  testamentary  dispositions 
should  be  carried  into  effect,  and  the  nece.ssity  for  the  provision 
may  have  arisen  from  some  kind  of  tampering  on  the  jairt  of 
memliers  of  the  comitia  with  the  testaments  of  plebeians. 

Procinctus  properly  means  an  army  in  marching  and  lighting 
order.  Procivetua  est  expeditus  et  armatus  exercitus.  (Gai.  ii. 
101.)  The  testament  is  said  to  be  procinctum,  but  properly  it 
ought  to  be  in  prodnetu  factum.  Cicero  speaks  {dc  Or.  i.  53) 
of  the  testament  in  procinctu  as  then  in  use,  and  describes  it  as 
made  sine  libra  et  tahulis,  that  is,  without  the  forms  usual  in  the 
test  amentum  per  ces  et  lihram. 

In  the  testamentum  per  a;s  et  lihram,  the  hcreditas  was  sold 
by  mancipatio  to  the  purchaser.  Originally  the  testator  sold  the 
inheritance  to  the  person  who  was  really  to  be  the  heir.  The 
purchaser,  as  Gaius  expresses  it,  heredis  locv.m  obtinebat,  and  the 
testator  instructed  him  how  he  wished  his  property  to  be  disposed 
of  after  his  death.  But  as  the  sale  was  irrevociible,  a testator 
might  be  very  glad  to  escape  from  proclaiming  an  heir  whose 

Eosition  he  could  not  afterwards  affect.  The  object  was  attained 
y selling  the  inheritance  to  a third  person ; and  the  familice 
emptor  came  to  be  thus  a mere  stranger,  who  was  only  appointed 
dicis  gratia,  to  go  through  the  form  of  sale.  (Gai.  ii.  103.)  The 
process  of  selling  to  this  fictitious  stranger  is  given  at  length  in 
Gaius  (ii.  104).  The  testator  having  written  out  his  will,  sum- 
moned five  witnesses,  and  a balance-holder  (libripens) , and  then 
gave  by  mancipation  his  inheritance  to  the  purchaser.  The  pur- 
chaser, on  receiving  it,  instead  of  using  the  ordinary  form,  pro- 
nounced these  words,  Familiam  pecuniamque  tuam  endo  man- 
datela  tutela  custodelaque  mea  recipio  eaque  quo  tu  jure 
testamentum  facere  possis  secundum  legem  pubheam  hoc  cere 
(or,  as  some  added,  aneaque  libra)  esto  mihi  empta ; he  then, 
after  striking  the  .scale  with  it,  gave  the  piece  of  copper  to  the 
testator  as  the  price  of  the  inheritance.  The  testator  then  pro- 
duced the  tablets  on  which  his  te.stament  was  written,  and  said, 
Hcec  ita,  ut  in  his  tabulis  cerisque  scripta  sunt,  ita  do,  ita  lego, 
ita  tester ; itaqxee  vos,  Quirites,  testimonium  mihi  perhibetote. 
This  announcement  of  his  wi.shes  was  termed  nuncupatio.  Nun- 
ettpare  est  palam  nominare.  (Gai.  ib.)  The  term  is  properly 
applicable  to  the  oral  statement ; but  the  expression  of  the  testa- 
tor’s wishes  was  really  considered  as  always  made  orally,  as  the 
announcement  that  the  written  documents  contained  a declara- 
tion of  the  testator’s  wishes  was  taken  as  a comjiendious  mode  of 
stating  what  those  wi.shes  were.  (Gai.  ib.) 
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'Phe  concluding  word.s  of  the  paragraph,  partim  et  hoc  in  umc 
esse  desiit,  refer  to  the  cliange  am>ve  mcntiontal  from  a sale  to 
the  real  heir  to  a sale  to  a stranger.  The  sale  became  a mere 
matter  of  form,  and  the  testament  was  that  which  the  testator 
wrote.  When  the  mode  of  making  testaments  by  the  calqta 
comitia  fell  into  disuse  we  do  not  know,  but  probably  at  an  early 
time  of  the  Republic  The  imperial  constitutions  (see  next  Title) 
gave  all  soldiers  the  iK>wer  of  making  a testament  without  ob- 
serving the  u.sual  forms,  and  the  testaments  of  aohliers  under  the 
Empire  were  valid,  not  as  being  made  in  procinctu,  that  is,  by 
virtue  of  the  army  being  regarded  as  an  as.sembly  of  citizens,  but 
by  the  power  which  was  given  to  each  .soldier  of  making  an  in- 
formal testament.  In  what  way  they  gave  greater  liberty  to  the 
soldier  than  the  old  power  of  making  the  will  in  procinctu  we 
cannot  say ; biit  probably  the  making  of  the  testament  in  pro- 
cinctu was  connected  with  the  taking  of  the  auspices,  and  thus 
was  more  liable  to  be  declared  informal. 

2.  Sed  pncdicta  quidem  noiuina  2.  The  kinds  of  testament  which 
testaraentorum  ad  jus  civile  refere-  we  have  just  mentioned  belonged  to 
bantur.  Postea  vero  ex  edicto  pra-  the  civil  law,  but  afterwards  another 
toris  alia  forma  faciendomm  testa-  form  of  making  testaments  was  iu- 
mentomm  introducta  est ; jure  enim  troduced  by  the  edict  of  the  pra-tor.  By 
honorario  nulla  mnneipatio  deside-  the  y’tn  Aonomrium  no  sale  was  neccs- 
rabatiir,  sed  septem  testium  signa  sary,  hut  the  seals  of  seven  witnesses 
Butneiebant,  cum  jure  civili  signs  wore  sufficient,  whereas  the  seals  of 
testium  non  crant  neccssaria  witnesses  were  not  required  by  the 

civil  law. 

There  was  no  necessity,  as  the  text  tells  us,  that  a written 
will  made  in  the  old  form  per  tes  et  lihram  should  be  sealed. 
After  the  prfetorian  form  of  making  wills  became  usual,  a nenntus- 
consultum  provided  (as  we  learn  from  Paul,  Sent.  v.  25.  6)  that 
a written  testament  .should  be  made  on  tablets  of  wax.  These 
tablets  were  held  together  at  one  margin  with  the  wire,  and  in 
the  opixxsito  margin  there  was  a perforation  made  through  all  the 
tablets,  and  through  this  was  passed  a triple  linen  thread,  and 
then  the  tablets  were  covered  with  wax  on  the  outside,  and  the 
witnesses  placed  their  seal  (t  hat  is,  made  a mark  with  their  rings) 
on  this  external  wax.  It  was  also  customary  for  them  to  write 
their  names  and  to  state  whose  will  it  was  they  had  witnessed 
(D.  xxviii.  1.  30),  but  this  was  not  a necessary  part  of  the  form 
until  made  .so  by  a constitution  of  Theodosius  and  Valentinian. 
(C.  vi.  23.  21.)  This  constitution  also  permitted  a will  to  be 
made  in  a roll,  which,  if  the  testator  wished  to  keep  the  terms 
•secret,  he  might  clo.se  and  seal  up,  leaving  the  foot  of  the  roll 
open,  on  which  the  witnes.scs  were  to  put  their  seals  and  subscrip- 
tions. The  testator  was,  under  this  constitution,  to  subscribe  his 
name  or  get  an  eighth  witness  to  subscribe  it  for  him. 

The  prmtor,  as  the  te.xt  informs  us,  permitted  an  heir  insti- 
tuted in  a te.stament  to  have  the  inheritance,  even  though  the 
form  of  mancipation  was  not  gone  through.  He  could  not, 
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indeed,  make  this  person  heir,  for  it  was  necessary  that  an  heir 
sliould  derive  liis  rights  exclusively  from  the  civil  law : but  he 
gave  him  the  bonoriim  pimessio,  that  is,  permitted  him  to  enjoy 
exactly  wdiat  he  wouKl  have  enjoyed  if  he  had  been  properly 
constituted  heir,  and  then  asucapion  soon  made  him  Quiritarian 
owner.  (See  Bk.  ii.  Tit  6.)  The  praetor,  however,  required 
that  the  testament  in  which  he  W'as  instituted  should  have  been 
made  in  the  presence  and  attested  by  the  .seals  of  seven  witnesses. 
This  was  really  the  number  of  witnesses  which  there  would 
have  been,  had  the  form  of  mancipation  been  gone  through,  if  the 
lihripens  and  familiw  emptor  were  included.  Thus  the  praetor, 
while  dispen.sing  with  the  mere  form  of  mancipation,  retained  ex- 
actly the  same  check  against  fraud,  which  that  form  would  have 
afforded.  (See  Ulp.  Reg.  28.  6.) 


8.  But  when  the  progress  of  society 
and  the  imperial  constitutions  had 
produced  a fusion  of  the  civil  and  the 
lirxtorian  law,  it  was  established  tliat 
the  testament  should  be  made  at  one 
and  the  same  time  (a  point  required  to 
some  extent  by  the  civil  law),  in  the 
presence  of  seven  witnesses,  and  with 
the  subscription  of  the  witnesses  (a 
formality  introduced  by  the  constitu- 
tions), and  with  their  seals  appended, 
according  to  the  edict  of  the  prietor. 
Thus  what  is  now  required  seems  to 
have  had  a triple  origin.  The  wit- 
nesses, and  their  presence  at  one  con- 
tintious  time  for  the  purpose  of  giving 
the  testament  the  requisite  formality, 
are  derived  from  the  civil  law  ; the 
subscriptions  of  the  testator  and  wit- 
nesses, from  the  imperial  constitu- 
tions ; and  the  seals  of  the  witnesses 
and  their  number,  from  the  edict  of 
the  pra-tor. 

C.  vi.  23.  21. 

Tlie  flifferent  formalities  requisite  were  to  be  gone  through, 
one  immediately  following  after  another,  so  as  to  make  the  whole 
one  tran.saction.  Est  autem  uno  contextu  nullum  actum  alienum 
tentamento  intermiscere.  (D.  xxviii.  1.  21.  3.) 

It  wa,s,  by  the  above-mentioned  constitution,  enacted  in  the 
reign  of  Valentinian  the  Third  in  the  East,  and  of  Theodosius  the 
Second,  his  colleague,  in  the  West,  A. I).  439,  that  the  new  form  of 
testament  de.scribed  in  the  text,  and  which  received  the  name  of 
testamentum  tripartitum,  was  substituted  for  the  ancient  ones. 
But  in  the  West  the  form  per  cbs  et  lihram  was  never  quite  super- 
seded, and  traces  of  it  are  to  be  found  even  in  the  middle  ages. 

4.  Bed  his  omnibus  ci  nostra  4.  In  addition  to  all  these  formal!- 
constitutione  propter  testamentorum  ties  we  have  enacted  by  our  constitu- 
sinceritatcin.  ut  nulla  frnus  adhil>ea-  tion,  as  a security  for  the  genuincmess 


8.  Sed  cum  paulatim  tarn  ex  usu 
hominum  quam  ex  constitutionum 
cmendationibuB  cerpit  in  unam  con- 
sonantiam  jus  civile  et  praetorium 
jungi,  constitutum  est,  ut  uno  eo- 
dcmquo  tempore,  quod  jus  civile 
quodammodo  cxigebat,  scptem  testi- 
bus  adhibitis  et  subscriptione  tes- 
tium,  quod  ex  constitutionibus  in- 
ventum  est,  et  ex  edicto  praitoris 
signacula  testamentis  imponerentur : 
ut  hoc  jus  tripertitum  esse  videatur, 
ut  testes  quidem  et  eorum  pra-sentia 
uno  contextu  testament!  celebrandi 
gratia  a jure  eivili  descendant,  snb- 
scriptiones  autem  testatoris  et  tes- 
tinra  ex  sacranim  constitutionum 
observatione  adhibeantur,  signacula 
autem  et  numerus  testium  ex  cdicto 
praitoris. 


Digitized  by  Google 


168 


LIB.  II.  TIT.  X. 


tur,  hoc  iidclitmn  est,  lit  per  manuin  of  tentaincntR,  and  to  prevent  fraud, 
testatoris  vcl  testimn  notnen  here-  that  the  nauic  of  the  heir  shall  be 
dia  oxpriniatur  et  omnia  accimdnm  written  in  tlio  handwrilinf'  either  of 
illius  constitutionis  tonorem  proced-  the  testator  or  of  the  witncsnes ; and 
ant.  that  ever^-thing  shall  be  done  accord- 

ing to  the  tenor  of  that  constitution. 

C.  vi.  29. 

TliiH  adilitional  formality,  impased  by  Ju.stinian,  wa.s  after- 
wards alKili.sliod  by  him.  (Nov.  119.  9.) 

5.  roBsimt  auteni  testes  omnes  6.  All  the  witnesses  may,  as  Pom- 
ct  nno  anulo  signare  tcstanientum  poniiis  held,  seal  the  testament  with 
(quid  enini,  si  septem  anuli  una  the  same  seal ; for  what  if  the  ongrav- 
sciilptura  fuerint  ?)  sccundiira  i^noil  ing  on  all  seven  seals  was  the  same  ? 
Poniiionio  visum  est.  Sed  et  alieno  And  a seal  may  be  used  belonging  to 
quoqiic  anulo  licet  signare.  another  person. 

1).  xxviii.  1.  ‘22.  ‘2. 

0.  Testes  nutem  adhiberi  jKissunt  6.  Those  persons  can  be  witnesses 
ii,  cum  quibus  testamenti  foctio  est.  with  whom  there  is  ti  stamcnti  /actio. 
Sed  neque  mulier  neque  unpubes  But  women,  persons  under  the  age  of 
neqiic  servus  neque  mntus  neque  puberty,  slaves,  dumb  persons,  deaf 
Burdus  neque  furiosus  nee  cui  bonis  persons,  madmen,  prodigals  restrained 
interdictum  est,  nec  is,  qnem  leges  from  having  their  property  in  their 
jubent  improbuiu  intestabilomque  power,  and  persona  declared  by  law  to 
esse,  [lossunt  in  nnmero  testimn  atl-  bo  worthless  and  incompetent  to  wit- 
biberi.  ness,  cannot  be  witnesses. 

r>.  xxviii.  1.  20.  4,  7 ; D.  xxviii.  1.  26. 

When  testaments  were  made  per  res  et  libram,  n«  no  one  could 
take  part  in  the  ceremony  of  mancipation  -who  did  not  share  in 
theji(/(  Qairitiicm,  no  peregrimis,  no  one  who  had  not  the  com- 
mereiuvi,  could  be  a witue.ss  to  a testament.  It  wa.s  equally 
nece-ssary  that  the  seller,  i.e.  the  testator,  and  the  purchasei-,  that 
is  (in  the  old  form),  the  heir,  should  .share  in  the  jus  Quiritium. 
And  therefore  no  one  who  had  not  the  eommerciuvi  could  take 
any  part  in  the  testamenti  f actio,  the  ceremony  of  making  a 
testament,  cither  as  te.stator,  heir,  or  witness ; and  this  was  ex- 
pri“.s.sed  by  saying  that  they  were  not  persons  with  whom  there 
was  testamenti  factio — not  persons,  that  is,  with  whom  any 
citizen  could  join  in  such  a ceremony. 

In  the  general  language  of  Komati  law  testamenti  factio  thu.s 
ciune  to  mean  the  ctipacity  (1)  of  making  a will;  (2)  of  taking 
tinder  a will  ; (3)  of  being  witness  to  a will. 

To  the  list  of  persons  who  had  not  testamenti  factio  under 
the  last  of  these  heads,  that  is,  who  couhl  not  be  witnesses  to 
wills,  given  in  this  paragraph,  we  have  to  a<ld,  from  paragraphs 
9 and  10,  persons  in  the  jK>wer  of  the  testator  and  the  heir  and 
p<‘rsons  Itelonging  to  the  heir’s  family. 

The  subject  of  the  incapacity''  to  make  a will  is  discus.sed  in 
the  12th  Title,  and  that  of  the  incapacity  to  take  under  a will  in 
the  14th  Title  ; but  that  the  subject  of  testamenti  factio  may  Ixt 
viewed  as  a whole,  it  may  be  convenient  to  give  here  a .summary 
of  the  rules  under  these  two  head;!. 


Digitized  by  Google 


LIB.  II.  TIT.  X. 


169 


1.  Makincf  a Will. — Slaves  (except  slaves  belon^ng  to  the 
State  who  coiihl  leave  half  their  peculium  by  will  (Ulp.  ]le(/. 
20.  17))  could  not  make  a will.  A person  in  captivity  coukl 
not  make  a will  (see  Title  12.  5)  ; nor  could  persons  who  had 
suHered  the  maxima  or  media  capitis  deminutio  (D.  xxviii.  1.  8. 
1,  2,  and  4) ; nor,  so  long  as  the  law  recognised  tliis  distinction 
of  persons,  could  Latini  Jicnianiypererfrini,  or  dediticii.  (Ulp. 
Rrrj,  20.  14,  15.)  A dumb  man  and  a deaf  man,  the  former 
because  he  could  not  utter  the  words  of  the  nuncupatio,  the 
deaf  man  heciiuse  he  could  not  hear  the  words  of  the  emptor 
familiar  (Ulp.  Re(j.  20.  18),  could  not  make  a will,  but  sub.se- 
quently  provisions  were  made  for  allowing  the  dumb,  the  deaf, 
and  the  blind  to  make  wills  under  certain  safeguards.  (See  Tit. 
12.  8 and  4.)  Women  at  the  time  of  Justinian  could  make  wills. 
But  formerly  they  could  only  make  a will  per  ces  et  libram,  and 
with  the  coiKsent  of  their  tutor.  (Gai.  ii.  113.)  Persons  in  manu 
or  in  potestate  could  not  make  wills  except  filiifamiliarum 
with  regard  to  their  peculium  castrense  or  quasi-castrense. 
(See  Tit.  12.  pr.)  Madmen,  persons  under  puberty,  and  prodigals 
interdicted  from  the  management  of  their  affairs  could  not  make 
wills  (Tit.  12. 1 and  2),  nor  persons  made  intestabiles  for  a crime 
or  those  condemned  for  a libel  oh  carmen  famosum  (D.  xxviii.  1. 
18.  1),  for  spoliation  repetundarum  (D.  xxii.  5.  15),  or  adultery 
(D.  xxii.  5.  14). 

The  extent  to  which  the  incapacity  to  make  a will  applying 
to  other  persons  was  removed  in  favour  of  a soldier  on  service  is 
discus.sed  in  Title  11. 

2.  Taking  under  a Will. — The  capacity  to  take  under  a 
will  was  much  wider  than  that  of  making  a will;  and  whon  fidei- 
commissa  were  instituted,  many  persons  who  could  not  bt)  hell's 
or  legatees  took  the  benetit  of  a fideicommissum.  (See  Tit.  28.) 

But  (apart  from  fideicommissa)  peregrini  and  Latini,  unless 
the  will  was  that  of  a soldier  (Gai.  ii.  110),  and  dediticii  (Ulp. 
Reg.  22.  2),  could  not  take  as  heirs  or  legatees.  Nor  could  women 
under  i\\Q  lex  Voconia,  B.c.  169  (Gai.  ii.  274),  if  the  fortune 
of  the  testator  exceeded  100,000  sesterces.  Nor  any  uncertain 
person,  as  an  unborn  child  (Tit.  20.  26),  or  a corporate  body  (Ulp. 
Reg.  22.  5),  or  any  of  the  gods,  except  those  in  who.se  favour,  as 
the  Tarpeian  Jupiter,  an  exception  had  been  made  by  a senatus- 
consultum  or  a constitution.  (Ulp.  Reg.  22.  6.)  These  disabili- 
ties had  all  ceased  before,  or  were  abolished  by  Justinian.  (C.  vi. 
48.  1.)  Under  the  lex  Julia  et  Papia  Popp(jea  (see  note  on  Tit. 
20.  8),  until  the  restrictions  imposed  by  it  in  this  respect  were 
alKilished  by  Constantine  (C.  viiL  58.  1),  unmarried  persons 
(ccelibes)  could  not  take  any  part,  and  childless  persons  (orhi) 
could  only  take  half  of  what  was  given  them.  There  were  still, 
however,  some  persons  who  under  Justinian’s  legislation  could 
not  bike,  such  as  the  children  of  persons  convicted  of  treason  (C. 
ix.  8.  5. 1),  and  apostates  and  heretics  (C.  i.  7.  3) ; and  children  of, 
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and  parties  to,  prohibited  inarria^e.s  could  not  take  under  the  will 
of  the  i^arenis,  or  of  the  other  party  to  the  marria^^<j  (C.  v.  9.  6). 
Until  a late  period  of  the  Empire  natural  children  and  their 
mother  were  excluded,  but,  as  we  learn  from  the  89th  Novel  (12. 
pr.,  1,  2,  3),  a constitution  of  the  Emperors  Valens,  Valentinian, 
and  Gratian  permitted  a tw'elfth  of  the  testator’s  property  to  be 
given  to  the  natural  children  and  their  mother  where  there  were 
legitimate  children,  and  a fourth  where  there  were  none,  and  the 
testator’s  parents  were  not  alive  ; and  Ju.stinian  extended  this 
fourth  to  the  whole  inheritance,  their  le<jitima  portio  (sec  note 
on  Tit.  18.  3)  being  re.served  to  the  testator’s  ascendants,  if  any. 


7.  Sed  cnm  aliquis  ex  testibus 
tcstomenti  quidem  faciendi  tempore 
liber  existimabatur,  postea  vero  ser- 
vuB  apparuit,  tarn  divus  Hadrianus 
Catonio  Vero  quain  postea  divi  Se- 
verus  et  Antoninus  rescripserunt, 
snbvenire  se  ex  sua  libcralitate  testa- 
mento,  ut  sic  habeatur,  atqne  si,  nt 
oportet,  factum  esset,  cum  eo  tem- 
pore, quo  testamentum  signaretur, 
omnium  consensu  hie  testis  libero- 
nim  loco  fuerit  nec  quisquam  esset, 
qui  ei  status  qinestionera  moveat. 


7.  A witness,  who  was  thought  to 
be  free  nt  the  time  of  making  the 
testament,  was  afterwards  discovered 
to  be  a slave,  and  the  Emperor  Ha- 
drian, in  his  rescript  to  Catonius  Verus, 
and  afterwards  the  Emperors  Severus 
and  Antoninus  by  rescript,  declared, 
that  they  would  aid  such  a defect  in 
a testament,  so  that  it  should  be 
considered  as  valid  as  if  made  quite 
regularly;  since,  at  the  time  when 
the  testament  was  sealed,  this  witness 
was  commonly  considered  a free  man, 
and  there  was  no  one  who  contested 
his  status. 


C.  vi,  23.  1. 


Regard  wa.s  had  only  to  whiit  was  the  condition  of  witnesses 
at  the  time  of  signature,  not  at  that  of  the  death  of  the  testator. 
(U.  xxviii.  1.  22.  1.) 


8.  Pater -nec  non  is,  qui  in  po- 
testate  ejus  est,  item  duo  fratres, 
qui  in  ejusdem  patris  pote.statc  sunt, 
utrique  testes  in  unum  testamentum 
fieri  possunt ; quia  nihil  nocet  ex 
una  domo  plures  testes  alieno  nc- 
gotio  adhilwjri. 


8.  A father,  and  a son  in  his  power, 
or  two  brothers  \mder  the  power  of 
the  same  fatlicr,  may  be  witnesses  to 
tlio  same  testament ; for  nothing  pre- 
vents several  persons  of  the  same 
family  being  witnesses  in  a matter 
which  onl}'  concerns  a stranger. 


No  one  of  the  same  family  with  the  te.stator  or  heir  could  be 
a witness  to  the  testament,  a family  comprising,  in  this  sense,  the 
head  and  those  under  his  power ; for  they  had  so  intimate  a con- 
nection with  each  other  that  they  might  be  said  to  be  witnesse.s 
for  themselves,  if  they  were  witnesses  for  each  other. 


9.  In  testibus  autem  non  debet 
esse,  qui  in  potestate  testatoris  cst. 
Sed  si  filiusfamilias  de  castrensi 
pcculio  post  missionem  faciat  testa- 
mentum, nec  pater  ejus  recte  testis 
adhibetur  nec  is,  qui  in  potestate 
ejusdem  patris  est : reprobatum  est 
enim  in  ea  re  domesticum  testimo- 
nium. 

Gai.  ii. 


9.  But  no  person  under  power  of 
the  testator  can  be  a witness.  And  if 
a filiusfamilias  makes,  after  leaving  the 
service,  a testament  disposing  ot  hi.s 
castrense  peculium^  neither  his  father, 
nor  any  one  in  the  power  of  his  father, 
can  be  a witness.  For,  in  this  case, 
the  law  does  not  allow  of  the  testimony 
of  a member  of  the  same  family. 

105,  106. 
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This  had  been  a point  on  which  the  jurists  were  di.sagreed. 
Jii.stinian  here  follows  the  opinion  of  Gaius  (ii.  106),  rejecting  that 
of  Ulpian  and  Marcellus.  (D.  xxviii.  1.  20.  2.)  The  question 
could  only  arise  respecting  a testament  made  ^)08t  missionem,  as 
if  it  was  made  during  service,  it  would  l)e  entitled  to  the  exemp- 
tions accorded  to  military  testaments. 


10.  Sed  ncque  hercs  scripluB 
ncque  is,  qui  in  potestate  cjus  est, 
neque  pater  ejas,  qui  hal>ct  eum  in 
potestatc,  neque  Iratres,  qui  in  cjus- 
dera  patris  i>otcstate  sunt,  testes 
adhiberi  i)08sunt,  quia  totum  hoc 
neRotiuin,  quod  agitur  testamenti 
ordinandi  gratia,  creditor  hodie 
inter  heredem  et  testatoreni  agi. 
Licet  eniin  id  oliin  jus  tale  valde 
conturbatum  fnerat  et  vetcres,  qui 
familiffi  emptorem  et  eos,  qui  per 
potcstatcin  ei  coadnnati  fiierant, 
testauientariis  tcstiinoniis  rcpelle- 
bant,  heredi  et  his,  qui  conjuncti 
ei  per  potestatem  fuerant,  conce- 
debant  testimonia  in  testamentis 
pricstarc,  licet  hi,  uqi  id  permit- 
tebant,  hoc  jure  ininiine  abuti 
debere  eos  snadebant ; tanicn  nos, 
eandem  observationcm  corrigentes 
et,  quod  ab  illis  suasum  est,  in  legis 
nccessitatcm  teansferentes,  ad  imi- 
tationcm  pristini  lamUiEO  emptoris 
mcrito  nee  heredi,  qui  imaginem 
vetustissimi  familise  emptoris  opti- 
nct,  nee  aliis  personis,  qme  ei,  ut 
dictum  est,  conjunctio  sunt,  licen- 
tiain  concedimus  sibi  quodammodo 
testimonia  priestare  : ideoque  neo 
ejusmodi  veterem  constitutionem 
nostro  codici  inseri  permisiinus. 

Qai. 


10.  No  person  instituted  heir,  nor 
any  one  in  subjection  to  him,  nor  his 
father,  in  whose  power  he  is,  nor  his 
brothers  under  power  of  the  same 
father,  can  bo  witnesses ; for  the  whole 
business  of  making  a testament  is  in 
the  present  day  considered  a transac- 
tion t>etween  the  testator  and  the  heir. 
But  formerly  there  was  great  confu- 
sion on  this  point  of  law  ; for  although 
the  ancients  would  never  admit  the 
testimony  of  the  Jamilix  emplor,  nor 
of  any  one  connected  with  him  by  the 
ties  of  palria  poleslas,  yet  they  admit- 
ted that  of  the  heir,  and  of  persons 
connected  with  him  by  the  ties  of 
palria  polentas,  but,  while  pennitting 
this,  they  exhorted  them  not  to  abuse 
their  right.  We  have  corrected  this, 
making  illegal  what  they  endeavoured 
to  prevent  by  persuasion.  For,  in  imi- 
tation of  the  old  law  respecting  the 
familix  emplor,  we,  os  is  proper,  refuse 
to  permit  the  heir,  who  now  represents 
the  ancient  familix  emplor,  or  any  of 
those  connected  with  the  heir  by  the 
tie  of  palria  poleslas,  to  be,  so  to 
jpeak,  witnesses  in  their  own  behalf  ; 
and  accordingly  wo  have  not  suffered 
the  constitutions  of  preceding  emperors 
on  the  subject  to  be  inserted  in  our 
code. 

u.  loa 


When  the  heir  had  cea-sed  to  be  the  familice  emptor,  he  was 
no  party  to  the  transaction,  and  therefore  it  was  considered  he 
coiilfl  be  a witness.  Gaius  (ii.  108)  reprobates  the  custom,  and 
Jii.stinian  here  pronounces  it  illegal.  Under  his  legislation,  there 
Ijcing  no  longer  any  familicB  emplor,  the  whole  transaction,  to  u.se 
the  language  of  the  ancient  mode,  was  between  the  testator  and 
the  heir. 


II.  Legatoriis  autem  et  fideicom- 
missariis,  quia  non  juris  succcssorcs 
sunt,  et  aliis  personis  eis  conjunctis 
testimonium  non  donegamus,  immo 
in  quadom  nostra  constitutione  et 
hoc  spcciolitcr  conccssimus,  et  multo 
magis  his,  qni  in  eomm  potestate 
sunt,  vel  qui  eos  habent  in  potestate, 
hnjusmodi  licentiam  damns. 


11.  But  we  do  not  refuse  the  testi- 
mony of  legatees,  or  fideicommUsarii, 
or  of  persons  connected  with  them, 
because  they  do  not  succeed  to  the 
rights  of  the  deceased.  On  the  con- 
trary, by  one  of  our  constitutions  wa 
have  specially  accorded  to  them  the 
capacity  of  being  witnesses  ; and  wo 
give  it  still  more  readily  to  persons  in 
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their  power,  and  to  those  in  whose 
power  they  are. 

Oai.  ii.  108. 


It  wonlfl  appear  that  the  ohjoction  of  his  hoing  interested, 
which  would  iiuilve  the  heir  an  unlit  witness,  might  also  have  been 
urged  against  the  legatee ; but  the  legatee  wiis  admitted  as  a wit- 
ne.ss  on  the  technical  ground  of  his  not  being  the  .succe.ssor  of  the 
testator.  The  inheritance  was  not  tran.smittcd  to  him,  and  he  wiis 
thus  looked  on  as  a stranger. 

By  the  senatusiumsultuyn  Lihnnianum,  pas.sed  in  the  reign  of 
Tiberius,  a.d.  16,  it  was  provided  that  if  a man  wrote  a testa- 
ment for  another,  everything  which  he  wrote  in  his  own  favour 
should  be  null.  He  could  not,  therefoi-e,  make  him.self  a tutor 
(I),  xxvi.  2.  29),  an  heir,  or  a legatee  (D.  xxxiv.  8.  1). 


12.  Nihil  autcin  interest,  testa-  12.  It  is  immaterial,  whether  a 
mentum  in  tabulis  an  in  ebartis  testament  be  written  m>on  a tablet, 
meiiibranisve  vel  in  alia  materia  upon  pajx'r,  parchment,  or  any  other 
fiat.  Bub.stance. 

D.  xxxvii.  11.  1.  pr. 


13.  Sed  et  unum  testamentnm 
pluribuB  codicibns  conficere  quis  po- 
test, secundum  optinentem  tamen 
observationem  omnibus  factis.  Quod 
iuterdum  et  neceasarium  est,  si  quis 
navigaturus  et  secum  ferro  et  domi 
relinquere  judiciorum  suonim  con- 
testationem  velit,  vel  propter  alias 
innumerabiles  causas,  qua;  humanis 
necessitatibus  imminent. 


13.  Any  person  may  execute  any 
number  of  copies  of  the  same  testa- 
ment, each,  however,  being  made  with 
the  prescribed  fonns.  This  may  be 
sometimes  necessary  ; as,  for  instmice, 
when  a man  who  is  going  a voyage  is 
desirous  to  carry  with  him,  and  also 
to  leave  at  home,  a memorial  of  his  last 
wishes ; or  for  any  other  of  the  num- 
berless reasons  that  may  arise  from 
the  various  necessities  of  mankind. 


D.  xxviii.  1.  24. 


Rach  codex  was  an  original  testament,  valid  only  if  itself 
made  with  all  the  solemnities  which  would  have  been  requisite  had 
it  been  the  only  one. 


14.  Sed  ha;c  quidem  de  te.“ta- 
mentis,  quie  in  scriptis  conficiuntur. 
Si  quis  autem  voluerit  sine  scriptis 
ordinorc  jure  civili  testamentum, 
septem  testibus  adbibitis  et  sua  vol- 
untate  coram  eis  nuncupata,  sciat, 
hoc  perfectissimum  testamentum 
jure  civili  Crmumque  constitutum. 

C.  vi 


14.  Thus  much  may  suffice  con- 
cerning written  testaments.  But  if 
anv  one  wishes  to  make  a testament, 
valid  by  the  civil  law,  without  writing, 
let  him  know  that,  if,  in  the  presence 
of  seven  witnesses,  he  verbally  declares 
his  wishes,  this  Will  be  a testament 
perfectly  valid  according  to  the  civQ 
law,  and  firmly  established. 

. 11.  2. 


Thut\  a tc.stator  under  the  legislation  of  Justinian  might  either 
make  his  testament  according  to  the  form  described  in  paragraph 
3,  or  orally  before  seven  witnesses. 

Sua  voluntate  nuncupata.  The  word  nuncupatio  was 
originally  used  to  express  the  declaration  of  the  testator’s  inten- 
tions, whether  the  testament  was  written  or  not ; but  later  usage 
appropriated  the  term  nuncupata  to  testaments  where  there  was 
no  written  will,  and  where  the  testator  declared  his  wishes  orally. 
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Tit.  XI.  DE  MILITARI  TESTAMENTO. 


Supra  dicta  diligens  observatio 
in  ordinandis  testamcntis  militibus 
propter  nimiain  irnpcritiaui  constitu- 
tiunibuB  prmcipalibus  remissa  cst. 
Kain  qtiaiiivis  hi  uequo  legitiuiom 
nuiiiermn  testium  adliibuerint  noquo 
aliaiu  tc.stainentoruui  Bolleuinitatein 
observaverint,  rccte  uihilo  mums 
tcKlantur,  videlicet  cum  in  expedi- 
tiunibua  occupati  sunt : quod  merito 
nostra  constitutio  induxit.  Quoquo 
cnim  inodo  voluntas  ejus  supreiua 
sive  Bcripta  inveniatur  sive  sine 
scriptura,  valet  testainentum  ex  vol- 
untate  ejus.  Illis  autem  tempori- 
bus,  per  qua:  cilra  exjieditioDum 
necessitatem  in  uliis  locis  vel  in  suis 
sedibus  degunt,  minime  ad  vindicau- 
dum  talc  privilegium  adjuvantur : 
sed  testari  quidem,  et  si  liliifamilias 
sunt,  propter  militiain  conceduntur, 
jure  tamen  coinimini,  ea  observa- 
tione  et  in  eorum  testainentis  ad- 
hibenda,  quam  et  in  testanientis 
paganurum  proxime  exposuimus. 


The  necessity  lor  the  observance  of 
these  formalities  in  the  construction 
of  testaments  has  been  dispensed 
witl>  by  the  imperial  constitutions,  in 
favour  of  military  persons,  on  account 
of  their  execssive  unskilfulness  in 
such  matters.  For  although  they 
neither  employ  the  legal  numlwr  of 
witnesses,  nor  observe  any  other  re- 
quisite formality,  yet  their  testament 
is  valid,  but  only  if  made  while  they 
are  on  actual  service,  a proviso  intro- 
duced by  our  constitution  with  good 
reason.  Thus,  in  whatever  mamier 
the  wishes  of  a military  person  are 
expressed,  whether  in  writing  or  not, 
the  testament  prevails  by  the  mere 
force  of  his  intention.  But  during 
the  times  when  they  are  not  on  actual 
service,  and  live  at  their  own  homes, 
or  elsewhere,  they  are  not  permitted 
to  claim  this  privilege.  A soldier, 
although  a fill  u»/a  mi  lion,  gains  from 
military  service  the  power  of  making 
a testament ; but  he  is  bound  by  the 
rules  of  the  ordinary  law,  and  has  to 
observe  the  same  fonualities  as  we 
explained  above  to  be  necessary  for 
the  testaments  of  civUians. 


Gai.  ii.  109 : C.  vi.  21.  17. 


The  privilege  of  making  valid  te.staments,  independent  of  any 
formality,  was  one  given  to  soldiers,  among  many  others  of  a 
similar  kind,  rather  as  a special  favour  to  them  than  from  any 
consideration  for  their  nimia  imperitia.  It  dates  from  the  time 
of  Julius  Caesar,  who  granted  it  as  a temporary  concession.  It 
was  made  a general  rule  by  Nerva,  and  confirmed  by  Trajan.  If 
the  te.stament  of  a soldier  was  written,  no  witness  was  necessary; 
hut  if  not,  it  is  doubtful  whether  one  witness  was  sufficient  to 
prove  it;  probably  one  witness  sufficed,  although  the  law,  at  any 
rate  after  the  time  of  Constantine,  required,  as  a general  rule,  that 
two  witnesses  at  least  should  be  produced  in  every  case.  (D.  xxii. 
5.  12 ; D.  xlviii.  18.  17.)  A soldier  in  the  power  of  a father  might 
make  a testament  disposing  of  his  castrense,  and,  under  Justinian, 
his  quaai-castrvnse  pecidiu,m.  If  he  made  it  while  on  service, 
he  need  observe  no  formality  in  making  the  testjimcnt;  if  he  did 
not  make  it  while  on  service,  he  was  bound  to  oliserve  the  usual 
formalities.  (Gai.  ii.  100.)  The  concluding  words  of  the  section 
are  meant  to  express  that  it  was  by  military  service  that  the  filius- 
familiaa  gained  the  power  of  disposing  at  any  time  of  his/jecu.- 
lium  castrense,  but  that  this  general  right,  unle.ss  the  soblier  was 
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ou  service,  had  to  be  exercised  with  the  observance  of  the  usual 
forms.  Whether  before  the  time  of  Justinian  the  soldier  could 
make  a military  testament  when  not  serving  on  a campaiem  is 
doubtful. 

1.  Plane  de  milit\un  testamentis  1.  The  Emperor  Trajan  wrote  ex- 

divuB  Trajanua  Statilio  Severo  ita  plicitly  as  follows,  in  a rescript  to 
roscripsit:  'Id  privilegium,  quod  Statilins  Severua,  with  respect  to  mili- 
militantibus  datum  eat,  ut  quoquo  tary  testamonta : ‘The  privilege,  given 
modo  facta  ah  his  testamenta  rata  to  military  persons,  that  their  testa- 
aint,  sic  intcllegi  debet,  ut  ntique  menta,  in  whatever  manner  made, 
priua  constare  debeat,  testamentum  shall  be  valid,  must  be  understood  as 
factum  esse,  quod  et  sine  scriptura,  meaning  that  it  must  first  be  clear  that 
a non  militantibus  quoque  fieri  po-  a testament  has  been  made  (a  testa- 
test.  Is  ergo  miles,  de  cujus  bonis  mentmaybemade  without writingeven 
apud  to  quieritur,  si  convocatis  ad  by  persons  not  on  military  service), 
hoc  hominibus,  ut  voluntatem  suam  If,  then,  it  appears  that  the  soldier, 
testaretur,  ita  locutus  est,  ut  de-  concerning  whose  goods  the  action 
clararet,  quern  vellet  sibi  esse  here-  before  you  is  now  brought,  did,  in 
dem  et  cui  libertatem  tribuore,  the  presence  of  witnesses,  called  cx- 
potest  videri  sine  scripto  hoc  modo  presdy  for  the  purpose,  declare  who 
esse  testatus  et  voluntas  ejus  rata  he  wished  should  be  his  heir,  and  to 
habenda  est.  Ceterum  si,  ut  pie-  what  slave  he  wished  to  give  freedom, 
rumqne  sermonibua  fieri  solet,  mxit  he  shall  be  considered  to  have  made 
alioui : “ ego  te  heredem  facio  " aut  in  this  way  a testament  without  writ- 
“tibi  bona  mearclinquo,"  non  opor-  ing,  and  effect  shall  bo  given  to  his 
tot  hoc  pro  testoinento  observari.  wishes.  But  if,  as  is  often  the  case 
Nec  ullorum  magis  interest  quam  in  the  course  of  conversation,  he  said 
ipsormn,  quibua  id  privilegium  da-  to  some  one,  “I  appoint  you  my 
turn  est,  ejusmodi  exemplum  non  heir,"  or,  ‘‘  I leave  yon  all  my  estate," 
admitti : alioquin  non  difficulter  such  words  must  not  be  regarded  as 

post  mortem  ^oujus  militia  testes  a testament.  No  one  is  more  in- 
existent,  qui  odfirment,  se  audisse  terosted  than  those  to  whom  this 
diceutem  aliquem,  relinquere  se  privilege  has  been  given  that  such 
bona,  cui  visum  sit,  et  per  hoc  ju-  a precedent  should  not  be  admitted; 
dicia  vera  subvertentur.’  otherwise  it  would  not  be  difficult  to 

procure  witnesses  who,  after  the  death 
of  a soldier,  would  atfirm  that  they 
had  heard  him  bequeath  his  goods 
to  whomever  they  pleased  to  name; 
and  thus  the  real  intentions  of  soldiers 
might  bo  defeated.' 

D.  xxix.  1.  24. 

Convocatis  ad  hoc  hominibus.  There  was  no  necessary  cere- 
mony of  calling  witnesses.  If  there  was  hut  proof  of  what  the 
sohlier’.s  wishes  were,  and  that  he  had  declared  them  while  on 
service,  that  was  enough. 

2.  Quin  immo  et  mutus  et  sur-  2.  A soldier,  though  dumb  and 
dus  miles  testamentum  facere  {k>-  deaf,  may  make  a testament. 

test. 

D.  xxix.  1.  4. 

It  might  happen,  as  Theophilu.s  suggests,  that  a .soldier,  inca- 
pacitated for  actual  service  by  becoming  deaf  or  dumb,  might  yet 
not  have  received  his  missio  causana  (discharge  for  an  accidental 
rea.son).  A testament  made  by  him  in  the  interval  between  his 
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lasH  of  capacity  and  his  discharge  would  be  considered  entitled  to 

testament. 


all  the  privileges  of  a military 

8.  Sud  hautouug  hoe  illia  a prin- 
cipolibus  coustitutionibus  ooncedi- 
tur,  quatenus  militant  et  in  castria 
dcgunt : post  miBgionom  vero  veter- 
an! vel  extra  cagtra  si  faciant  adhuc 
luilitantes  testaincntum,  communi 
omnium  civium  Romanorum  jure 
fuccre  debent.  Et  quod  in  caatris 
fcccrint  tegtamentum  non  communi 
jure,  sed  quomodo  voluerint,  post 
inigsionem  intra  annum  tantum  val- 
ebit.  Quid  igitur,  gi  inlra  aimum 
quidem  dcccggcrit,  condicio  autem 
heredi  a<l8cripta  post  annum  extit- 
orit?  .\n  quasi  luilitigtestamentum 
valeikt  ? Et  placet,  valure  quasi 
militia. 


8.  This  privilege  is  only  granted 
by  the  imperial  constitutions  to  mili- 
tary men,  as  long  as  they  are  on  ser- 
vice, and  live  in  the  camp.  There- 
fore, veterans  after  their  discharge, 
or  soldiers  not  in  the  camp,  can  only 
make  their  testaments  by  observing 
the  forms  required  of  all  Roman  citi- 
zens. And  if  a testament  is  made 
in  the  camp,  and  the  golemnitics  of 
the  law  are  not  observed,  it  will  con- 
tinue valid  only  for  one  year  after 
discharge  from  the  army.  Suppose, 
therefore,  a soldier  should  die  within 
a year  after  his  discharge,  but  the 
condition  imposed  on  the  heir  should 
not  be  accomplished  until  after  the 
year,  would  bis  testament  be  valid, 
as  being  in  effect  the  testament  of 
a soldier  ? We  answer  it  would  be  so 
valid. 


D.  zxix.  1.  38. 


A soldier  enjoyed  the  privilege  of  making  a military  testament 
while  his  name  was  inscribed  on  the  list  of  the  army  (in  nameria), 
and  it  continued  valid  for  a year  after  his  name  had  been  taken 
oti"  but  this  only  provided  he  was  not  discharged  ignominice  caiiad. 
(D.  xxix.  1.  38.  1.)  The  doubt  as  to  the  validity  of  a military 
testament,  containing  a condition  under  the  circumstances  men-' 
tioned  in  the  text,  arose  from  the  doctrine  of  Roman  law  that, 
when  the  institution  of  the  heir  was  conditional,  the  operation  of 
the  testament  dated  from  the  accomplishment  of  the  condition, 
not  from  the  death  of  the  testator.  It,  therefore,  the  soldier  died 
within  a year  after  he  had  quitted  the  service,  but  the  condition 
was  not  accomplished  until  the  year  was  expired,  the  testament  did 
not,  strictly  speaking,  take  ellect  withiu  the  year;  and  therefore 
Justinian  removes  a dilDculty  which  a rigorous  adherence  to  the 
letter  of  the  law  suggested. 


4.  Sed  et  si  quis  ante  militiom 
non  jure  fecit  testamentmn  et  miles 
foetus  et  in  expeditione  Jogens  re- 
signavit  Ulud  et  quoidiuu  adjecit 
give  detraxit  vel  alias  manifesto  est 
militis  voluntas  hoc  valere  volentis, 
dieendum  est,  valere  testumentum 
quasi  ex  nova  mihtis  voluntute. 


4.  If  a man,  before  becoming  a 
soldier,  has  made  his  testament 
irregularly,  and  afterwards,  while  on 
service,  opens  it,  and  odds  something 
or  strikes  something  out,  or  in  any 
other  way  makes  his  wish  manifest 
that  this  testament  should  be  valid, 
it  must  be  pronounced  to  be  so,  as 
being,  in  effect,  a new  testament  mode 
by  a soldier. 


D.  xxix,  1.  20.  1. 


If  the  .soldier  manifested  his  intention  of  adhering  to  the  dis- 
positions of  his  old  testament,  thi.s  was  as  much  a fresh  expression 
of  his  wishes  as  if  he  had  made  a new  te.stament.  If  he  was 
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alU>j'ether  silent  on  the  subject,  an  informal  testament  maile  Ijcfore 
his  becoming;  a soldier  was  not  valid,  as  it  was  necessary  that 
there  should  be  a pasitive  declaration  made  while  he  was  on  service 
of  his  wish  to  make  his  testament  valid  as  a military  one. 

5.  Deuique  ct  si  in  odrogationem  6.  Further,  if  a soldier  is  given  in 
datus  fuerit  miles  vel  flliusfamilias  arrogation,  or,  being  a filius/amilkiJi, 
cmaneipatus  est,  teslamontum  ejus  is  emancipated,  his  testament  is  valid 
quasi  militis  ex  nova  voluntate  vedet  as  though  by  a new  expression  of  the 
nee  videtur  capitis  deminutione  irri-  wishes  of  a soldier;  and  is  not  cen- 
tum fieri.  sidered  as  invalidated  by  the  capitis 

deminutio  he  has  undergone. 

D.  xxii.  I.  22,  23. 


By  the  law  of  Rome  every  testament  became  void,  irritum, 
by  the  testator,  after  its  e.xocution,  suffering  any  of  the  three 
kinds  of  capitis  dcjainulio.  With  soldiers  it  was  otherwise;  their 
testiiment  was  not  invalidated  by  undergoing  either  of  the  two 
greater  kinds  of  deminutio,  if  it  was  merely  for  an  infraction  of 
military  law  that  they  were  condemned  to  a punishment  involving 
either  of  these  kinds  of  alteration  of  status.  (D.  xxviii.  3.  6.  6.) 
Nor  was  it  ever  invalidated  by  their  undergoing  the  third  and 
least  kind.  The  will  of  the  soldier  was  supposed  to  be  exercised 
so  as  to  declare  his  wish  that  the  old  testament  should  be  valid 
(quasi  ex  nova  militis  voluntate) ; and  in  this  case,  it  does  not 
appear  that  any  positive  declaration  of  such  a wish  was  necessary. 
His  testament,  made  previous  to  his  change  of  status,  was  efi'ec- 
tual,  to  the  fullest  extent  it  could  be,  in  the  new  position  he 
occupied.  The  military  testament  made  by  a paterfamilias 
respecting  his  property  became,  after  arrogation,  an  eti’ectual 
dls|)o.sition  of  his  castrense  peculium ; and  one  made  by  &fdius- 
faniiliaa  respecting  his  castrense  peculium  became,  after  emanci- 
pation, an  etlectual  disfX)sition  of  all  his  property. 


6.  Scieudum  ttuucn  est,  quod  ad 
exemplum  castronsis  peculii  taju  on- 
tcriorcB  leges  quoin  principoles  con- 
stitutiuiies  quibusdam  quasi  ca-stren- 
sia  dedurunt  (leculiu,  at<iuo  eorum 
quibusdam  permissum  erat  etiam  in 
potestato  degentibus  testari.  Quod 
nostra  coiislitiitio  latius  oxtendens, 
pemiiBit  omnibus  in  his  taiitum- 
luodo  peculiis  testari  quideni,  sed 
jure  commimi:  cuius  constitutionis 
tenore  pcrspecto  licentia  est  nihil 
eorum,  quae  ad  pnefatum  jus  per- 
tinent, ignorare. 


6.  We  may  hero  observe,  that,  in 
imitation  of  the  castrense  peculium, 
both  old  laws  and  imperial  constitu- 
tions have  permitted  certain  persons 
to  have  a quasi-castrense  peculium, 
and  some  of  these  persons  have  been 
emiittcd  to  dis]Kise  of  this  peculium 
y testament,  although  they  were  in 
the  power  of  another.  Our  consti- 
tution has  extended  this  permission  to 
iJI,  in  regard,  that  is,  to  the.se  kinds  of 
peculittm,  but  their  testaments  must 
be  made  with  the  ordinary  formalities. 
By  reading  this  constitution  any  one 
may  learn  all  that  relates  to  the  privi- 
lege we  have  mentioned. 


C.  vi.  22.  12. 


Wo  mufst  not  sup[)o.se,  from  the  expre.s.sion  anienores  ler/cs, 
Unit  the  peculium  quasi-castrense  belongs  to  a time  of  law  wher 


Digitized  by  Google 


LIR  II.  TIT.  XII, 


177 


le.r)ps  were  really  ma'le.  It  is  even  doubtful,  jis  we  have  .siiid 
Is'fore,  whether  the  passafjes  in  which  it  is  mentioned  hy  Ulpian, 
the  only  writer  before  Con.stantine  who  is  supposed  to  refer  to  it, 
are  {genuine.  (See  note  on  Tit.  9.  1.) 

Korum  qu.ifncsd.am.  The  right  of  disposing  hy  testament  of 
the  quasi-castrense  peculium  had,  before  Justinian,  been  gi-anted 
only  to  certain  privileged  cla.sses,  such  as  consuls  and  presidents 
of  provinces,  among  those  who  were  permitted  to  hold  this 
kind  of  peculium.  Justinian  granted  it  to  all.  (C.  iii.  28.  37  ; 
C.  vi.  22.  12.) 

It  is  to  be  observed,  that  soldiers  had  other  testamentary 
privileges  besides  those  mentioned  in  the  text.  They  could  insti- 
tute as  heirs  persons  who  were  generally  incapacitated,  such  as 
those  who  had  been  deportati,  or  who  were  pereqrini.  (Gai.  ii. 
110.)  They  were  not  obliged  formally  to  disinherit  their  children, 
if  they  knew  that  they  had  any  (C.  vi.  21.  9),  their  testament  was 
not  set  aside  as  inofficious  (C.  iii.  28.  9),  they  could  give  more 
than  three-fourths  of  their  property  in  legacies  (C.  vi.  21.  12), 
they  could  die  partly  testate  and  partly  intestate  (D.  xxix  1 . G), 
and  coulil  dispo.se  of  the  inheritance  by  codicils  (D.  xxix.  1.  36. 
pr.).  The  succeeding  Title  will  show  how  much  they  thus  ditlered 
from  ordinary  citizens. 


Tit.  XII.  QUIBUS  NON  EST  PERMISSUM  TESTAMENTA 

FACERE. 


Non  tamen  omnibus  licet  facere 
tcstanicntum . Stntim  enini  hi,  qui 
alieno  juri  subject!  sunt,  testamenti 
faciendi  jus  non  habent,  adeo  qui- 
dcra  ut,  quamvis  parentes  eis  per- 
iniscrint,  nihilo  maps  jure  testari 
|K>ssint  : exceptis  his,  quos  antoa 
enunieravimus  et  priecipue  militi- 
bus,  qui  in  potestate  parentuiu  sunt, 
quibus  dc  CO,  quod  in  castris  adqui- 
sierint,  permissum  cst  ex  constitu- 
tionibus  principum  testamentum 
facere.  Quod  quidera  initio  tantuni 
militnntilms  datum  est  tarn  ex  auc- 
toritate  divi  Augusti  quam  Nervte 
nee  non  optimi  iinperaturis  Trajani ; 
postca  vero  subscriptione  divi  Ila- 
driani  etiam  dimissis  militia,  id  cst 
veteranis,  concessum  est.  Itaque  si 
quidem  fecerint  de  castrensi  pcculio 
testamentum,  pertinebit  hoc  ad 
cum,  quom  heredcra  reliquerint : si 
vero  intestati  decesscrint,  nuUis 
liberis  vel  fratribus  snperstitibus, 
ad  parentes  eorum  jure  communi 
pertinebit.  Ex  hoc  intellcKere  pos- 
Eumns,  quod  in  castris  adquisicrit 


Tiie  power  of  making  a testament 
is  not  granted  to  every  one.  In  the 
first  place,  persons  in  the  power  of 
others  have  not  this  right;  so  much 
BO,  that,  although  their  ascendants  give 
permission,  still  they  cannot  make  a 
valid  testament.  We  must  except 
those  whom  wo  have  already  men- 
tioned, and  particularly  filii/amilkirum 
who  are  soldiers,  for  the  imperial  con- 
stitutions have  given  them  the  power 
of  bequeathing  whatever  they  have 
acquired  while  on  actual  service.  This 
pennission  was  nt  first  granted  by  the 
Knipcrors  Augustus  and  Nerva,  and 
the  illustrious  Emperor  Trajan,  to 
soldiers  on  service  onlj- ; but  after- 
wards it  was  extended  by  the  Enijicror 
Hadrian  to  vetcran.s,  that  is,  to  sol- 
diers who  had  received  their  discharge  ; 
and  therefore,  if  a JUimfamiliwi  dis- 
poses by  testament  of  bis  caslreivse. 
peculium,  this  peculium  will  belong  to 
the  person  whom  he  makes  his  heir  ; 
but,  if  he  dies  intestate,  without  chil- 
dren or  brothers,  this  peculium  will 
then  belong,  according  to  the  ordinary 
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inilps,  qiii  in  potestatc  patris  pst, 
neipio  ipaiiin  patroiu  adimerc  posse 
iipque  patris  creditores  id  vendcre 
vol  aliter  inquictaro  nequo,  patre 
uiortuo,  cum  fratribus  esse  com- 
mune, sed  scilicet  proprium  cjus 
esse  id,  quod  in  castris  adquisierit, 
quamquam  jure  civili  omnium,  nui 
in  potcstate  parentum  sunt,  pcculia 
perinde  in  bonis  parentum  compu- 
tantur,  acsi  servorum  peculia  in 
bonis  dominorum  numerantur  : ex- 
ccptis  videlicet  big,  quie  ex  sacris 
constitutionibus  et  prsecipue  nostris 
propter  diversas  causas  non  adqui- 
runtur.  Prster  hos  igitur,  qui  cas- 
trcnse  peculium  vel  quasi  castrense 
habent,  si  quis  alius  filiusfamilias 
tcstamcntum  fecerit,  inutile  est,  li- 
cet sux  potestatis  factus  decesserit. 


law  of  the  pntria  potfutas,  to  the  per- 
son in  whose  power  he  is.  Wo  may 
hence  infer,  that  whatever  a soldier, 
although  under  power,  has  acquired 
while  on  service,  cannot  be  taken  from 
liim  even  by  his  father,  nor  can  his 
father's  creditors  sell  it,  or  otherwise 
disturb  the  son  in  his  possession,  nor 
is  he  bound  to  share  it  with  brothers 
upon  the  death  of  his  father,  but  it 
remains  his  sole  property,  although,  by 
the  civil  law,  the  peevlia  of  all  those 
who  are  in  the  power  of  ascendants 
are  reckoned  among  the  goods  of  their 
ascendants,  exactly  as  the  peculium  of 
a slave  is  reckoned  among  the  goods 
of  his  master ; those  goods  excepted, 
which  by  the  constitutions  of  the  em- 
perors, and  especially  by  our  own,  are 
revented,  for  different  reasons,  from 
eing  so  acquired.  With  the  excep- 
tion, therefore,  of  those  who  have  a 
castrense  or  quasi  castrense  peculium, 
if  any  other  filius/amilias  wakes  ^testa- 
ment, it  is  useless,  although  he  becomes 
»ui  juris  before  his  death. 


U.  xxviii.  1.6;  D.  xxdx.  1.1;  C.  vi.  61.  3.  4 ; C.  vi.  60.  11  j D.  xlix.  17.  10 ; 
I),  xxxvii.  6.  1.  15 ; D.  xxviii.  1.  19. 


The  first  thing,  says  Gains  (ii.  114),  which  we  have  to  inquire, 
if  we  wish  to  know  whether  a testament  is  valid,  is  whether  the 
person  who  made  it  had  the  testamenti  /actio,  that  is,  in  this  in- 
stance, had  the  right  to  take  the  part  of  testator  in  the  making  of 
a testament.  To  be  able  to  do  this  he  must  have  the  commercium ; 
and  further,  he  must  be  suijuna,  or  otherwise,  as  he  could  have  no 
property,  he  could  have  nothing  to  dispose  of  by  tastament.  Every 
lloman  citizen  who  was  sui  juris  had  the  right  of  making  a testa- 
ment, and  if  he  was  capable  of  exercising  his  right,  and  made  a 
formal  testament,  his  testament  was  valid. 

As  to  the  persons  incapacitated  to  make  a will,  see  note  on  Tit. 

10.  6. 

The Jiliusfamilias  could  have  no  property  independently  of  his 
father,  and  he  could  not  dispose  of  the  property  he  might  have  if 
he  became  sui  juris  by  outliving  his  father,  because  a future 
interest  would  not  pass  by  mancipation.  This  was  a part  of  the 
public  law  {testamenti  factio  non  privati  sed  publici  juris  est,  D. 
xxviii.  1.  3),  and  could  not  be  waived  by  the  mere  consent  of  a 
private  individual.  It  required  express  enactment  to  alter  the 
law,  and  it  was  so  far  altered  as  to  permit  a Jiliusfamilias  to  dis- 
pose by  testament  of  a castrense  or  quasi-castrense  peculium. 
(See  paragr.  6.  of  preceding  Title.)  If,  however,  the  posse.ssor  of 
t he  peculium  did  not  dispose  of  it  by  testament,  the  head  of  the 
family  took  it,  previously  to  the  time  of  .Jmstinian,  not  as  heir 
intestate,  but  as  lawful  claimant  of &2)ecv.lium.  For  the  possessor, 
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not  having  exercised  the  power  the  law  gave  him,  was  in  the  .same 
position  as  if  the  law  liail  never  pennittetl  such  a (li.sjwsition. 
Jii.stinian  deferred  this  claim  of  the  head  of  the  family,  when  the 
possessor  of  the  pecitlium  had  left  children  or  brothers.  If  he 
had  not  left  any,  the  head  of  the  family  then  took  the  peculium ; 
whether  in  right  of  his  headship,  or  as  heir  ab  intestato,  is  a dis- 
puted point.  W'e  have,  however,  the  authority  of  Theophilus  in 
the  paraphrase  of  this  paragraph  for  supposing,  that  when  Jus- 
tinian in  the  text  .says  he  took  it  jure  communi,  it  is  meant  that 
he  took  it  by  the  right  of  patria  poteatas,  and  there  seems  no 
necessity  for  understanding  the  passage  otherwise. 


I.  PrsBterea  testamentum  facere 
non  possant  impuberes,  quia  nullum 
eoruni  animi  judicium  est  ; item 
furiosi,  qtiia  mente  carent.  Neo  ad 
rem  pertinet,  si  impubes  postea 
pubes  factus  aut  furiosus  postea 
compos  mentis  factus  fuerit  et  de- 
cesserit.  Furiosi  autem  si  per  id 
tempus  fecerint  testamentum,  quo 
furor  eorum  intermissus  est,  jure 
testati  esse  videntur,  certe  eo,  quod 
ante  furorem  fecerint,  testamento 
vaicntc : nam  ncque  testamenta 

recte  facta  neque  aliud  uUum  nego- 
tinm  recte  gestum  postea  furor  in- 
terveniens  pererait. 


1.  Persons,  again,  under  the  age 
of  puberty  cannot  make  a testament, 
because  they  have  not  the  requisite 
judgment  of  mind,  nor  can  madmen, 
for  they  are  deprived  of  their  senses. 
Nor  does  it  mute  any  diflerence  that 
the  former  arrive  at  puberty,  or  the 
latter  regain  their  senses,  before  they 
die.  But  if  a madman  makes  a testa- 
ment during  a lucid  interval,  his  tes- 
tament is  valid  ; and,  of  course,  a tes- 
tament which  he  has  made  before  being 
seized  with  madness  is  valid,  for  sub- 
sequent madness  can  invalidate  neither 
a previous  testament  duly  made,  nor 
any  other  previous  act  duly  performed. 


C.  ijdi.  22.  9 ; D.  xiviii.  1.  20.  4. 


In  this  and  the  succeeding  paragraphs  of  this  Title,  instances 
are  given  of  persons  who  have  the  right,  but  are  not  capable  of 
exerci-sing  it.  A testament  made  by  a person  incapable  of  exer- 
cising the  right  was  not  rendered  valid  by  his  subsequently 
becoming  capable,  nor  one  made  by  a pei'son  capable  rendered 
invalid  by  his  sub.sequently  becoming  incapable. 


2.  Item  prodigus,  cui  bonorum  2.  A prodigal  also,  who  is  inter- 
suorum  administratio  interdicta  est,  dieted  from  the  management  of  his 
testamentum  facere  non  potest,  sed  own  affairs,  cannot  make  a testament ; 
id,  quod  ante  fecorit,  quam  inter-  but  a testament  made  before  such  in- 
dictio  ei  bonorum  fiat,  ratum  est.  terdiction  is  valid. 

D.  xxviii.  1.  18. 


3.  Item  mutus  et  surdus  non 
semper  facere  testamentum  possunt. 
Utique  autem  de  eo  surdo  loquimur, 
qni  omnino  non  exandit,  non  <jui 
tarde  exaudit : nam  et  mutus  is  in- 
tcllegitur,  qui  eloqui  nihil  potest, 
non  qui  tarde  loquitur.  Sffipe  autem 
etiam  litterati  et  cruditi  homines 
variis  cosibus  et  audiendi  et  loquen- 
di  facnltatem  amittunt ; unde  nostra 
constitntio  etiam  his  subvenit,  ut 
certis  ensibns  et  tnodis  secundum 
normam  ejus  possint  testari  aliaque 


3.  Again,  a deaf  or  a dumb  person 
is  not  always  capable  of  making  a tes- 
tament ; by  deaf,  we  mean  one  who  is 
so  deaf  as  to  be  unable  to  hear  at  all, 
not  one  who  hears  with  difficulty  ; and 
by  dumb,  we  mean  a person  who  can- 
not speak  at  all,  not  one  who  merely 
speaks  with  difficulty.  For  it  often 
happens,  that  oven  learned  and  erudite 
men  lose  by  various  accidents  the 
faculty  of  hearing  and  speaking.  Our 
constitution,  therefore,  comes  to  their 
aid,  and  permits  them,  in  certain  cases, 
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fiiciTC,  qusp  eis  pcrmigRR  Runt.  Sed  nnd  with  certain  formn,  to  make  testa- 
si  quiH  post  teBtaiiientiim  factum  ments,  and  do  many  other  acts,  accord- 
valetudinc  nut  quo1i}>et  alio  cosii  ing  to  the  ndes  therein  laid  down. 
mutUB  nut  surdus  esse  coeperit.  But  if  any  one,  after  making  his  testa- 
ralum  nihilo  minus  ejus  remanet  ment,  becomes  deaf  or  dumb  by  reason 
testiuuontum.  of  ill  health  or  any  other  accident,  his 

testament  remains  valid  noUvitbstand- 
ing. 

C.  rt.  22.  10 : U.  xxviii.  1.  6.  1. 

The  constitution  referred  to  (C.  vi.  22.  10)  permits  a testament 
to  lie  made  by  any  deaf  or  dumb  person  not  phy.sically  incapalile 
of  making  one,  i.e.  by  any  one  not  deaf  and  dumb  from  birth. 

4.  Cipcns  autem  non  potest  facere  -t.  A blind  man,  again,  cannot 

testamentura  nisi  per  obsorvatio-  moke  a testament  except  by  observing 
nem,  quoin  lex  divi  Justini  patris  the  forms  which  the  law  of  the  Em- 
mei  iutroduxit.  peror  Justin,  our  father,  has  intro- 

duced. 

C.  vi.  22.  8. 

Justin,  beside.s  the  seven  witnesises  ordinarily  ncce.saary,  re- 
quired in  the  case  of  a testament  made  by  a bliiul  man,  whether 
blind  through  illness  or  from  birth,  that  a notary  (tahulariiui) 
should  be  present,  or  else  an  eighth  witne.ss,  if  a notary  could  not 
be  foiind,  who  should  either  write  at  the  dictation  of  the  blind 
man,  or  read  aloud  to  him  a testament  previously  prepared.  (C. 
vi.  22.  8.)  But  in  this  Justin  only  regulated  and  did  not  originate 
the  testaments  of  the  blind ; they  seem  to  have  been  always 
allowed. 

5.  Ejus,  qui  apud  hostes  est,  6.  The  testament  of  a captive  in 

testamciitum,  quod  ibi  fecit,  non  the  power  of  an  enemy  is  not  valid,  if 
valet,  quamvis  redierit : sed  quod,  maile  during  his  captivity,  even  al- 
diim  in  civitate  fuerat,  fecit,  sivo  though  ho  subsequently  returns.  But 
redierit,  valet  jure  postliminii,  sivo  a testament  mode  while  he  was  still  in 
illic  decesserit,  volet  ox  logo  Cor-  his  own  state  is  valid,  either  by  the 
nelia.  jtis  postliminii,  if  he  returns,  or  by  the 

lez  Cornelia,  if  he  dies  in  captivity. 

D.  xlix.  16.  18. 

A captive  was  incapacitated  from  performing,  during  his  cap- 
tivity, any  act  gooil  in  law  ; ami  thus,  though  his  right  to  make  a 
tc-stament  was  not  last,  but  only  suspended,  he  was  inaipable, 
while  a captive,  of  exercising  the  right.  But  if  he  had  exercried 
it  liefore  his  captirity,  the  testivment  was  valid,  whether  he  re- 
turned to  his  country  or  not.  If  he  did  return,  the  right  not 
having  been  lost,  and  having  been  once  duly  exercised,  the  testa- 
ment was  valid  jure  postliminii.  If  he  did  not  return,  but  died 
in  captivity,  it  was  still  valid,  as  he  was  supposed,  by  a fiction  of 
law,  to  have  died  at  the  moment  when  he  was  made  ciiptive,  and 
.so  Ixsfore  his  captivity  hail  begun.  This  fiction  was  introduced  by 
a rather  strained  construction  of  the  terms  of  the  lex  Cornelia 
de.  falsis  (b.c.  81),  which  provided  that  the  same  penalty  should 
attacli  to  the  forgery  of  a testament  of  a person  dying  in  captivity 
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a8  k)  that  of  a te.stament  made  l)y  a person  dying  in  liis  own 
country.  It  wa.s  argued  tliat  the  law  could  never  have  intended  to 
attach  a penalty  to  the  forgery  of  a te.staineut  which  was  invalid. 
If  it  was  valid,  it  could  only  be  so  treating  it  as  if  made 
by  a person  who  had  not  died  in  captivity,  and  whose  right  was 
not  Hu.sjMjnded  at  the  time  of  his  death.  For  it  was  neccasary  that 
a person  should  have  the  right  of  making  a testament,  not  only  at 
the  time  when  he  made  it,  but  also  at  the  moment  of  his  death ; 
but  in  this  we  must  distinguish  between  the  right  to  make  a 
testiiment,  and  the  capacity  of  exercising  that  right ; for  the  loss  of 
Cfipacity  to  make  a testament  did  not,  as  wo  have  seen,  atl’ect  a 
testament  made  by  one  capable  at  the  time  of  making  it.  This 
favourable  interpretation  of  the  lex  Cornelia  (benejicitem  leyis 
Cornelia:)  (Paul.  Hent.  iii.  4.  8)  Wiis  gradually  extended,  so  as  to 
embrace  every  branch  of  law,  such  ixs  tutorship,  heirship,  &c.,  to 
which  it  could  be  made  applicable.  In  omnibus  parlibus  juris  is 
qui  reversus  non  est  ab  hostihus  quasi  tunc  decessisse  videlur 
cum  captus  est.  (D.  xlix.  15.  18.) 


Tit.  XIII.  DE  EXHEKEDATIONE  LIRERORUM. 


Non  tamen,  ut  oiiiniiuodo  valcat 
tc-staiiientuiii,suilicith£ecobgervatio, 
f|uaiu  supra  cxposuiuius.  Sed  qui 
tiliuni  in  potestate  habofc,  debet 
curare,  ut  outu  hcrcduin  instituat 
vel  exheredom  nouiinatim  fociut : 
alioquin  si  ouin  silentio  prietcrierit, 
inutiliter  testabitur,  odeo  quidciu  ut, 
etsi  vivo  patrc  tilius  uiortuus  sit, 
nemo  ex  eo  testaiuento  hercs  cxistcre 
possit,  quia  scilicet  ab  initio  non  con- 
stiterit  testanientuin.  Sed  non  ita  de 
filiabus  vcl  aliis  per  virilcm  scxum 
descendentibus  liberis  utriusquc 
scxus  fucrat  antiipiitati  obsorvatum  ; 
sed  si  non  fuerant  heredes  scripti 
scriptiDve  vcl  cxbcredati  exherc- 
daticvc,  tcstiuucntuiii  quiduiu  nun 
iiiiirmabatur,  jus  autcm  udcresccndi 
eis  ad  certom  portionein  priestaba- 
tur.  Sed  nee  nouiinatim  eas  t>cr- 
sonas  exheredare  jiaruntibus  necessu 
erat,  sed  licebat  et  inter  ccteros  hoc 
facere, 

Gai.  ii.  1 15. 


The  observance  of  the  rules  already 
laid  down  is  not,  however,  all  that  is 
required  to  make  a testament  alto- 
gether valid.  A person  who  has  a sou 
in  his  power  must  take  care  either 
to  institute  him  his  heir,  or  to  dis- 
inherit him  by  name,  for  if  he  passes 
him  over  in  silence,  his  testament  will 
be  of  no  effect ; so  much  so,  that  even 
if  the  son  dies  while  the  father  is  alive, 
yet  no  one  can  be  heir  under  the  testa- 
ment, because  it  was  void  from  the 
beginning.  But  the  ancients  did  not 
observe  tliis  rule  with  regard  to  daugh- 
ters, or  to  other  descendants,  through 
the  iiialo  line,  of  either  sex;  for  al- 
though these  were  neither  instituted 
heirs  nor  disinherited,  yet  the  testa- 
ment was  not  invalidated,  only  they 
had  a right  of  joining  themselves  with 
the  instituted  heirs  so  as  to  receive  a 
specified  portion  of  the  inheritance. 
Asccndiuits  were  not  obliged  to  disin- 
herit them  by  name,  but  might  include 
them  in  the  term  ceterL 
125,  124,  127. 


The  power  of  making  a te.stameut  wa.s  a derogation  of  the 
strict  law  regulating  the  devolution  of  the  property  of  deceased 
persons.  Of  those  whose  claims  a citizen  sui  juris  was  permitted 
thus  to  set  a.side,  the  fir.st  and  nio.st  important  clivs-s  wivs  that  of 
what  were  called  the  sui  heredes,  that  i.s,])ei'sons  in  the  |xiwer  of  the 
testator, but ljeconiing.sHi_/Vrt.s  by  the  testator’s  death,  wdiosc  ‘own’ 
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the  inherit;\ncc  Wii.s  saiil  to  be  in  consequence  of  their  position  in 
tlie  family.  (SeeIntroil..sec.77.)  Tliey  werenecas-sarilyeither  chil- 
dren, natural  or  adoptive,  of  the  te.stator,  or  his  descendants  in  the 
male  line,  and  their  po.sition  in  the  testator's  family,  together  with 
’Jieir  claim  to  his  property  if  he  died  intestate,  was  considered  to 
entitle  them  to  have  an  express  declaration  of  his  intention  from  a 
ttjstator  who  wished  to  use  his  power  of  depriving  them  of  the  in- 
heritance. We  have  already  seen,  in  the  case  of  the  caslrense 
peciUiujn  (Tit.  12.  pr.),  that  when  the  law  permitted  an  exception 
to  a general  rule  of  law,  unless  advantage  was  taken  of  the  ex- 
ception, the  general  rule  prevailed  So  here,  unless  the  testator 
expressly  took  advantage  of  his  power  of  disiidieriting  the  sui 
hcredea,  the  general  rule  that  they  succeeded  to  him  prevailed 
The  law  would  not  permit  his  intention  to  disinherit  them  to  be 
inferred  from  his  silence,  thus  drawing  a distinction  in  their  favour 
as  compared  with  the  other  classes  of  j>ersons  who  might  inherit 
ah  intestaio. 

In  order,  therefore,  as  the  text  informs  us,  to  disiidierit  a .son, 
it  was  necessary  that  he  should  be  referred  to  by  name,  or  in  a 
special  and  unmistakablemanner,as  TitixLsfilvwa  meua  exhere^esto, 
or,  in  case  of  an  only  son,  filius  mens  exheres  esto.  But  daughters 
and  the  descendants  of  sons  (those  of  daughters  would  not,  of 
course,  be  members  of  the  family  at  all)  might  be  disiidierited 
by  the  general  clause  ceteri  exheredes  sunto.  Whenever  a persoTi 
existed  at  the  time  the  will  was  made,  to  disinherit  whom  it 
was  neces-sary  to  refer  to  him  by  name,  but  who  was  pa.ssed 
over  altogether,  the  whole  testament  was  entirely  bad,  and  the 
testator  was  considered  to  die  intestate.  Nor  was  the  testament 
made  valid  by  this  person  ceasing  to  exist  before  the  death  of 
the  testator,  although  this  was  a point  not  established  in  the 
time  of  Gains  (ii.  123).  If  a person  existed  at  the  time  of 
making  the  testament,  to  disinherit  whom  it  was  only  nece.ssary 
the  general  clause  should  be  employed,  the  testament  which  did 
not  contain  this  was  good,  but  the  person,  if  the  heir  named  and 
instituted  in  the  testament  was  among  the  sui  hercdes,  took  a para 
virilia  of  the  inheritance,  that  is,  was  joined  so  as  to  make  one 
more  heir  and  one  more  equal  sharer  in  the  inheritance  (jus  ac- 
crcscendi) : if  the  heii-s  instituted  were  strangers,  the  person  took 
one-half  the  inheritance.  Scriptis  heredibus  adcresewnt.suis  qui- 
dem  heredibus  in  partem  virilem,  extraneis  aatem  in  partem 
dimidiam.  (Ulp.  Key.  22.  17.) 

1.  Nomiuatiiu  autem  exheredari  1.  child  is  disinherited  by  name, 
quis  videtur,  give  ita  exheredetur  il  the  words  used  are  ‘ Let  Titius  iny 
‘Titius  (ilius  meus  exheres  esto,'  son  be  disinherited,’ or  thus,  ‘ last  my 
sivc  ita  ‘ hlius  meus  exheres  esto ' sou  be  disinherited,'  without  the  ad- 
non  adjecto  proprio  noudne,  scilicet  dition  of  a proper  name,  in  case  the 
si  aliii.s  liliiis  non  oxtet.  Postumi  testtitor  has  no  other  son.  Posthu- 
<|iiiH|ue  lilH-ri  vel  hercdes  institui  mous  children,  too,  must  either  lie 
ilebeiit  vel  exheredari.  Et  in  eo  instituterl  heirs,  or  disinherited ; and 
par  omnium  comlieio  est,  ijmxl  et  the  condition  of  all  such  children  is 
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equal  in  this,  that  if  a posthumous 
son,  or  any  posthumous  descendant 
of  either  sex,  is  passed  over,  the 
testiunent  is  still  valid ; but,  by 
the  subsequent  agnation  of  a posthu- 
mous eliild  of  either  sex,  its  force  is 
broken,  and  it  Ixjcomes  entirely  void. 
And  therefore,  if  a woman  from  whom 
a posthumous  child  is  expected,  should 
jiiiscarry,  there  is  nothing  to  hinder 
the  instituted  heirs  from  entering 
upon  the  inheritance.  Posthumous 
females  were  usujilly  disinherited  either 
by  name,  or  by  using  the  general  tenn 
ceteri.  If,  however,  they  are  disin- 
herited by  using  the  general  term, 
something  must  be  left  them  as  a legacy 
to  show  that  they  were  not  passed  over 
through  forgetfulness.  But  nude  post- 
humous children,  i.e.  sons,  and  other 
descendants,  canrjot  be  disinherited 
except  by  name,  that  is,  in  this  form, 
‘ Whatever  son  is  hereafter  born  to  me, 
let  him  be  disinherited 
D.  xxviii.  2.  1,  2,  4 el  seq. 

In  the  strictno.ss  of  the  old  civil  law,  a child  l>orii  after  the 
death  of  the  testator  (postumus)  was  incapable  of  bein^  in.sti- 
tuted.  He  had  not,  at  the  time  of  the  testator’s  death,  any  certain 
existence  : and  the  law  said,  Incerta  persona  heres  instiiui  non 
potest.  (Ulp.  Reg.  22.  4.)  But  still  it  mi^ht  be  that  the  child, 
when  born,  was  a suits  heres  of  the  testator;  and  as  his  agnatio 
would  be  considered  in  law  to  date  from  the  time  of  conception, 
not  birth,  the  te.stator  would  pass  over  one  of  his  siti  heredes  if  he 
omitted  to  include  him  or  exclude  him  in  the  testament ; although, 
if  ho  had  included  him,  the  posthumous  child  could  not  have 
taken  anything.  In  the  coui*se  of  time  the  law  permitted  the 
posthumous  child,  if  a suits  heres,  to  be  instituted  as  an  heir  ; but 
the  civil  law  never  permitte<l  the  posthumous  child  of  a stranger, 
i.e.  a child  bom  after  the  death  of  the  testator,  to  be  instituted.  The 
pnetor,  however,  gave  him  bonorxtm possessio,  and  Justinian  per- 
mitted such  persons  to  be  instituted.  (Bk.  iii.  Tit.  9.  pr.)  And  thus 
the  institution  of  a posthumous  sitxts  heres  having  once  been  per- 
mitted, the  next  step  was  to  consider  it  imperative  on  the  testator, 
if  he  wished  to  exclude  the  posthumous  child  from  a share  in  the 
inheritance,  to  do  so  in  the  ca.se  of  a son  by  referring  to  him  spe- 
cially (nominatim  does  not,  of  course,  here  mean  ‘by  name,’  but 
by  a phra.se  expressly  referring  to  him,  such  anposhtmus  exheres 
esto),  and  in  the  case  of  a daughter,  or  any  descendant  other  than 
a son,  by  adopting  the  general  clause  of  disinheritance,  ceteri 
exheredcs  sitnto,  and  also  by  giving  the  child  some  legacy,  however 
triHing,  in  order  to  show  that  it  was  not  by  accident  that  the  tes- 
tator allowed  this  clau.se  to  embrace  the  ca.se  of  a posthumous  child. 

The  jurist  (Jallus  Aipiilius,  who  lived  towards  the  end  of  the 
llepublic,  invented  a form  of  institution  by  which  the  cii.se  war 


in  filio  postumo  et  in  quolibet  ex 
ceteris  liberis  sive  feminini  sexus 
sivc  masculini  pru;terito  valet  qui- 
dem  testamentuiu,  sed  po.stca  ad- 
gnatione  ix>8tumi  sive  poatuiua;  rum- 
pitur  et  ea  ratioue  iotum  infirmatur; 
ideoque  si  mulier,  ex  qua  post u mu s 
aut  postuina  sperabatur,  abortum 
fecerit,  nihil  impedimento  est  scrij)- 
tis  heredibus  ad  hereditatem  adeun- 
dam.  Sed  feminini  quidem  sexus 
person®  vel  nominatim  vel  inter 
eeteros  exhoredari  solebant,  dum 
tamen,  si  inter  eeteros  exheredentur, 
aliquid  cis  legotur,  no  videivntur  per 
oblivionein  prffiteritie  esse,  masculos 
vero  postumos,  id  est  filiuni  et 
deinceps,  placuit  non  aliter  reete 
exheredari,  nisi  nominatim  exliere- 
dentur,  hoc  scilicet  modo  : ‘ quicum- 
que  mihi  filius  genitus  fuerit,  ex- 
hercs  esto 
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provided  for  of  a son  dying  in  the  testiitor’s  lifetime,  and  then  the 
testator  dying,  and  then  there  being  born  a postbumou.s  son  of 
the  son,  who  would  of  course  be  a suus  heres  of  the  testator. 
(1).  xxviiL  2.  29.  pr.) 


2.  Postumoruiu  autem  loco  sunt 
ct  hi,  qui  in  sui  hcredis  locum  auc- 
ccdcndo  quaai  adgnaacendo  hunt 
parentibuB  sui  heredcs.  Ut  ecce  si 
quia  filiuiii  ot  ex  eo  uci>otcm  nep- 
temve  in  potcstato  habcat,  <juia 
filius  gradu  praiccdit,  is  solus  jura 
sui  hcrcdis  nabct,  quamvis  nepos 
quoque  et  iieptis  ex  eo  in  eadcin 
jK)tcslate  sunt:  scd  si  filius  cjus 
vivo  eo  moriatur  aut  qualibet  alia 
rationo  exeat  dc  potestate  ejus, 
incipit  nepos  nci>tisvo  in  ejus  locum 
succedero  ot  eo  luodo  jura  suormu 
hercdum  quasi  adgnatione  nanci- 
Bcuntur.  Neergoeoinodorumpatur 
ejus  tcstamentum,  sicut  ipsum  hlium 
vel  heredem  iustituere  vel  uomiua- 
tim  exhcredare  debet  testator,  ne 
non  jure  faciat  testamentum,  ita  et 
noi>otein  neptemve  ox  filio  nocesse 
est  ei  vel  heredem  instituere  vel  ox- 
heredare,  ne  forte,  vivo  eo  filio 
mortuo,  succedoudo  in  locum  ejus 
nepos  neptisvo  quasi  arlgnatione 
ruinpant  testamentum.  Idque  lege 
Junia  Velloia  provisnm  est,  in  qua 
simul  exhereaationis  modus  ad 
similitudinem  poslumorum  demon- 
stratui. 


2.  Those  ought  also  to  be  placed 
on  the  footing  of  posthumous  children, 
who,  succeeding  in  the  place  of  a suits 
here),  become  by  quasi  agnation  sui 
heredea  of  their  ascendants.  Thus,  for 
instiuice,  if  any  one  has  a son  in  his 
power,  and  by  him  a grandson  or 
granddaughter,  the  son,  being  first  in 
degree,  has  alone  the  rights  of  a suits 
here),  although  the  grandson  or  grand- 
daughter by  that  son  is  under  the 
same  parental  power.  But,  if  the  son 
should  die  in  hi.s  father's  lifetime,  or 
shoidd  by  any  other  means  cense  to  bo 
under  his  father’s  power,  the  grandson 
or  granddaughter  would  succeed  in  his 
place,  and  would  thus,  by  quasi-agna- 
tion, obtain  the  rights  of  a suus  Acres. 
In  order,  tlien,  that  the  force  of  his 
testament  may  not  be  broken,  the  tes- 
tator, who  is,  as  we  have  said,  obliged, 
in  order  to  make  an  olicctual  testa- 
ment, to  institute  his  son  os  heir,  or  to 
disinherit  him  by  name,  is  equally 
obliged  to  institute  as  heir,  or  to  dis- 
inherit, a grandson  or  granddaughter 
by  that  sou,  lest,  if,  during  his  life- 
time, his  sun  should  die,  and  the 
grandson  or  granddaughter  succeed  in 
his  place,  the  force  of  the  testament 
may  be  broken  by  quasi-agnalion. 
Provision  has  been  made  for  this  by 
the  lex  Junia  Velteia,  in  which  is  given 
a mode  of  disinheriting  in  such  a cose 
like  that  of  disinheriting  posthumous 
children. 


Gai.  ii.  134. 


A testament  w.-vs  made  void,  not  only  by  the  birth  of  a |io.st- 
humoua  suus  heirs,  but  by  any  one  cominjj  into  the  po.sition  of  a 
aiiiis  herca  after  the  time  when  the  testament  wa.s  made.  Tbe 
testator  mijrbt  (under  the  ancient  law)  have  subsequently  married 
a wife  in  manu ; an  emancipated  son  might  come  again  into  hi.s 
father’s  {wwer  ; a captive  son  might  return  home  ; or  the  testator 
might  adopt  a per.son  into  his  family.  In  all  these  cases,  as  well 
as  in  that  mentioned  in  the  text,  the  testament  would  be  invali- 
dated by  a proce.ss  which  bore  a close  analogy  to  agnation,  that  is, 
by  the.se  fiorsons  bcc(.iming,  otherwise  than  by  birth,  the  sni  heredea 
of  the  testator,  just  as  it  would  be  by  direct  agnation,  if  a son  Wiis 
born  to  the  testator  after  the  date  of  the  testament.  The  lex  .Junia 
Velle'm  ((!.\I.  ii.  134),  pas.sed  in  the  time  of  Augustus  (A. 1).  11), 
provided  (1st)  that  a testator  might  institute  or  e.xclude  any  one 
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conceived  before  the  date  of  the  testament  who  should,  after  t)ie 
date  of  the  testament,  be  born  his  suua  hcres  in  his  lifetime,  thus 
giving  a now  signification  to  postumua  (Ulp.  Reg.  xxii.  19),  and 
(2ndly)  that  he  might  exclude  a grandchild,  or  other  descendant, 
bom  before  the  date  of  the  testament,  who  might,  if  the  son  of 
the  testator  died  in  the  testator’s  lifetime,  step  into  the  place  of 
his  father,  and  became  a suits  heres  during  the  testator’s  lifetime. 
Previously  such  a person  could  not  have  been  excluded  in  his 
capacity  of  suus  heres,  for  at  the  date  of  the  testament  he  was  not 
in  that  position,  which  he  only  attained  subsequently.  He  could 
have  been  instituted  before  the  lex  Junia  Velleia,  for  he  was  an 
existing  person,  and  therefore  not  a persona  incerta  ; but  when 
he  became  a suus  heres,  as  it  was  not  in  this  character  that  he  had 
been  instituted,  the  testament  would  have  been  broken  but  for 
the  lex  Junia  Velleia.  (D.  xxvii.  2.  29.  11  to  end.)  If  persons, 
coming  under  the  lex  Junia  Velleia,  were  excluded,  the  lex  Junia 
required  that,  as  in  the  case  of  posthumous  sui  heredes,  the  males 
should  be  excluded  nominatim,  and  the  females  inter  ceteros,  but 
with  a legacy.  In  the  case  of  the  testator  having  subsequently  a 
child  not  conceived  when  the  testament  was  made  and  born  in  the 
testator’s  lifetime,  and  in  the  cases  of  quasi -agnation  mentioned 
above,  no  law  helped  the  testator,  and  he  had  to  make  a new  testa- 
ment in  order  to  die  testate.  Commentators  term  persons  coming 
under  the  first  head  above  mentioned  postumi  Velleiani,  and  per- 
sons coming  under  the  second  head  quasi  postumi  Velleiani. 
(Demangeat,  i.  619.) 


3.  Emancipates  liberos  jure  civil! 
neque  heredes  instituere  neque  ez- 
heredaru  necesse  est,  quia  non  sunt 
sui  heredes.  Sed  priclur  omnes 
tain  feminini  sexus  quaiu  masculini, 
si  heredes  non  instituontur,  exhere- 
dori  jubet,  virilis  sexus  noininutiiu, 
feminini  vero  et  inter  ceteros. 
(juodsi  neque  heredes  instituti  fue- 
rint  neque  ita,  ut  diximus,  exliere- 
dati,  promittit  praitor  eis  contra 
tabulas  testomeuti  bonorum  posses- 
siuueui. 


8.  The  civil  law  does  not  make  it 
necessary  either  to  institute  enianci. 
pated  children  heirs,  or  to  disinlierit 
them  in  a testament ; because  they  arc 
not  sui  heredes.  But  the  praitor  orders, 
that  all  children,  male  or  female,  if 
they  are  not  instituted  heirs,  shall 
disinherited  ; the  moles  by  name,  the 
females  by  name  or  under  the  general 
term  ceteri : for  it  they  have  neither 
been  instituted  heirs,  nor  disinherited 
in  manner  before  mentioned,  the 
preetor  gives  them  possession  of  goods 
contra  tabulas. 


Gal  ii.  135. 


An  emancipated  child,  passing  out  of  the  testator’s  family, 
ceased  to  be  his  suus  heres.  But  though  he  thus  lost  all  legal 
claim  upon  the  testator’s  inheritance,  yet  he  had  gained  no  pro- 
vision by  being  emancipated,  and  the  priotor,  therefore,  came  to 
his  relief,  and  set  aside  the  testament,  if  he  had  not  been  ex- 
pressly excluded.  He  did  not  do  this  nominally,  for  the  testament 
was  legally  good,  but  ho  did  what  amounted  to  the  same  thing:  he 
divided  the  propcirty  eijually  among  all  as  if  the  te,stator  had  died 
intestate,  giving  the  children  what  was  termed  ‘ [xissession  of  the 
goods’;  a pas.se.ssion  sai<l,  in  this  case;,  to  be  contra  tabulas,  iUi  it 
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overthrew  the  provi.sions  contained  in  the  tablets  of  the  testament. 
The  emancipated  son,  however,  had  to  brinjj  into  account  the  pro- 
jx>rty  he  had  acquired  since  emancipation,  if  the  efl'ect  of  his 
{retting  the  testament  set  aside  was  injurious  to  the  properly  insti- 
tuted 8UUS  heres.  The  properly  instituted  suus  heres  might,  for 
example,  have  had  only  a quarter  of  the  inheritance  left  him,  and 
then  lie  would  gain,  not  lose,  by  the  emancipated  son  getting  tlie 
testament  set  aside  and  sharing  the  inheritance  with  him,  (D. 
xxxvii.  4.  13.)  An  emancipated  daughter  might,  under  the  pne- 
torian  .system,  be  in  a better  po.sition  than  an  unemancipated,  if 
lioth  were  passed  over,  and  might  in  effect  be  in  as  good  a jxisition 
as  the  male  suus  heres  who  was  passed  over.  For  if  the  emanci- 
pated daughter  was  passed  over,  the  testament  would  be  over- 
thrown altogether,  and  she  would,  if  an  only  child,  take  all  the 
property  ; whereas,  if  the  unemancipated  daughter  was  passed 
over,  she  could  only  take  half  at  most.  Antoninus  (either 
Antoninus  Pius  or  Marcus  Aurelius)  put  them  on  an  equality,  by 
giving  the  emancipated  only  the  share  she  would  have  had,  had 
she  not  been  emancipated.  (Gai.  ii.  125,  126.) 

The  old  civil  law  permitted  grandsons,  not  in  the  immediate 
jwwer  of  the  testator,  to  be  disinherited  by  the  general  ceteri 
clause.  The  prsetor  required  them  to  be  disinherited  nominatim. 
(Gai.  ii.  129.)  Further,  whereas  in  the  initiatory  section  we  have 
been  told  that  the  testament  was  wholly  void  if  a son  passed  over 
died  in  the  lifetime  of  his  father,  and  Gains  tells  us  that  this  was 
the  opinion  of  the  Sabinians,  yet  there  are  passages  which  seem 
to  show  that  the  prrotors  .sometimes  upheld  a contrary  rule.  (D. 
xxxvii.  11.  2.  pr.  ; D.  xxviii.  3.  17.) 


4.  Adoptivi  liberi  quaindiu  sunt 
in  potestatc  patris  adoptivi,  ejus- 
deni  juris  habentur,  cujus  sunt  justis 
nuptiis  qusesiti : itaque  beredes  in- 
stituendi  vel  cxberedandi  sunt  se- 
cundum ea,  qus  de  naturalibus  ex- 
posuimuB  : etnanoipati  vero  a patre 
adoptivo  neque  jure  civili  neque 
quod  ad  edictum  pr^toris  attinet, 
inter  liberos  numerantur.  Qua  ra- 
tione  accidit,  ut  ex  diverso  quod  ad 
naturalem  parentem  attinet,  quam- 
diu  quidem  siiit  in  adoptiva  familia, 
cxtraneorum  numero  habcantur,  ut 
eos  neque  beredes  instituere  neque 
exhcredaro  necesse  sit.  Cum  vero 
emancipati  iuerint  ab  adoptivo  patre, 
tunc  incipiuut  in  ea  causa  esse,  in 
qua  futuri  essent,  si  ab  ipso  natu- 
rali  patre  emancipati  fuisscnt. 


4.  Adoptive  children,  while  under 
the  power  of  their  adoptive  father,  are 
in  the  same  legal  position  as  children 
sprung  from  a legal  marriage  ; and 
therefore  they  must  either  be  instituted 
heirs  or  disinherited,  according  to  the 
rules  we  have  laid  down  respecting 
natural  children.  But  neither  by  the 
civil  nor  the  prsetorian  law  are  such 
children,  if  emancipated  by  their  adop- 
tive father,  reckoned  among  his  natural 
children.  On  this  principle  it  is  that, 
conversely,  adoptive  children,  while 
in  their  adoptive  family,  are  considered 
strangers  to  their  natural  father,  who 
need  not  institute  them  heirs  or  dis- 
inherit them  ; but  if  they  are  emanci- 
pated by  their  adoptive  father,  they 
then  begin  to  l>e  in  the  some  position 
in  which  they  would  have  been  il 
emancipated  by  their  natural  lather. 
130,  137. 


Gai.  ii. 

If  an  adopted  .son  wjus  emancipated  by  his  adoptive  father,  he 
would,  under  the  old  law,  have  no  legal  claini  on  the  inheritance 
of  his  atloptive  or  his  natural  father.  But  the  jirujtor  came  to  his 
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aid,  ami  "ave  liiin  ‘ {wssesHion  of  the  goods’  of  his  natural 
fatlicr  U11I0S.S  ho  wiks  expressly  excluded  by  his  natural  father’s 
testament.  On  his  adi>ptive  father  he  would,  after  emancipation, 
in  no  case  have  any  claim  whatever,  until  Justinian  altered  the 


law  in  the  manner  referred  to 

5.  Setl  hiL'C  vetiislus  introduce- 
bat.  Nostra  vero  conslitutio  inter 
uiasculos  et  feminas  in  boo  jure 
niliil  iiitercsse  existimaiis,  quia 
utru(juc  persona  in  hoininum  pro- 
creatiouo  siuiilitcr  uaturaj  oflicio 
fungitur  et  lege  antiqua  duodeoim 
tabularum  onines  similiter  ad  suc- 
cessiones  ab  intestato  vocabantur, 
quod  et  prastorcs  [>ostea  socuti  esse 
videntur,  ideo  simplex  ac  simile  jus 
et  in  filiis  et  in  filiabus  et  in  ceteris 
descendentibus  per  virilein  sexum 
personis  non  solum  natis,  sed  ctiam 
postumis  introduxit,  ut  omnes,  sive 
sui  sive  omancipati  sunt,  aut  lieredes 
instit\iantur  aut  nominatim  exhere- 
dciitur  et  eundem  haboant  effeotum 
circa  testamenta  parentum  suorum 
intinuanda  et  hereditatem  auferen- 
dam,  quern  fdii  sui  vel  eraaucipati 
habent,  sive  jam  nati  sunt  sive  adbuc 
in  utero  constituti,  postea  nati  sunt 
Circa  adoptivos  autem  certain  in- 
duximus  divigioncni,  quie  constitu- 
tione  nostra,  quam  super  adoptivis 
tulimus,  continetur. 


C.  vi.  28.  4 ; C.  vi 


in  the  next  paragraph. 

a.  Such  was  the  ancient  law.  But, 
thinking  that  no  distinction  can  rea- 
sonably be  made  between  the  two  sexes, 
inasmuch  as  they  equally  contribute  to 
the  procreation  of  the  species,  and  be- 
cause, by  the  ancient  law  of  the  Twelve 
Tables,  all  children  were  equally  called 
to  the  succession  ab  intestato,  which 
law  the  praitors  seem  afterwards  to 
have  followed,  we  have  by  our  consti- 
tution made  the  law  the  same  both  as 
to  sons  and  daughters,  and  also  as  to 
all  other  descendants  in  the  male  line, 
whether  already  bom  or  posthumous  ; 
so  that  all  children,  whether  they  are 
sui  heredes  or  emancipated,  must  either 
be  instituted  heirs  or  be  disinherited 
by  name,  and  their  omission  has  the 
game  effect  in  making  void  the  testa- 
ments of  their  ascendants,  and  taking 
away  the  inheritance  from  the  insti- 
tuted heirs,  as  would  be  produced  by 
the  omission  of  sons  who  were  sui 
heredes  or  emancipated,  whether  they 
have  been  already  born,  or  having 
been  already  conceived  are  born  after- 
wards. With  respect  to  adoptive  sons, 
however,  wo  have  established  a dis- 
tinction between  them,  which  is  set 
forth  in  our  constitution  on  adoptive 
persons. 

ii.  47.  10.  pr.  and  1. 


Under  the  legislation  of  Ju.stinian  a te,stament  would  be  ren- 
dered invalid  by  the  omission  of  any  one  male  or  female  whom  it 
was  necc.ssary  either  to  institute  or  exclude,  and  every  exclusion 
must  be  made  nominatim.  An  adopted  son,  if  adopted  by  a 
stranger,  i.e.  not  an  ascendant,  lost  none  of  his  claims  upon  his 
natural  father’s  property,  but  only  had  a claim  upon  that  of  his 
adoptive  father  if  the  latter  died  intestate ; for  if  the  adoptive 
father  made  a testament,  it  was  not  necc.ssary  he  should  notice  the 
adoptive  son.  But  an  adopted  son,  if  adopted  by  an  ascendant, 
either  a maternal  graudfatlier  or  an  emancipated  father  (see  Bk.  i. 
Tit.  11.  2),  stood  in  the  {Xisition  of  a suus  heres  to  the  ascendant, 
and  a testament  made  by  such  ascendant  would  be  invalid  in 
which  he  was  passed  over. 


6.  Sed  si  expeditiono  ocenpatus 
miles  teslaiucntum  facial  ot  liberos 
sues  jam  natos  vcl  postumos  iiomi- 
natim  nun  exheredaverit,  sed  siluu- 
tio  pruituriuril,  iiuu  igiiuraus,  an 


6.  If  a soldier  on  active  service 
makes  his  testament,  and  neither  disin- 
herits his  children  already  born,  nor 
his  iHisthiimou-s  children  by  name, 
but  pusses  them  over  in  silence,  pro- 
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babeat  liberos,  gilontiuiu  ejng  pro  vided  ho  is  not  ignorant  whether  ho 
exheredatione  noiiiinatiiu  fivcta  va-  has  children,  it  is  provided  by  the 
lore  constitutionibus  principum  cau-  constitutions  of  the  emperors,  tliat 
tom  est.  his  silenco  shall  be  equivalent  to  dis- 

inheriting them  by  name. 

C.  vl  21.  9 ; D.  nix.  1.  7. 


7.  Mater  vel  avns  matemus  ne- 
ccsse  non  habent  liberos  suos  aut 
hcrcdcs  instituere  aut  exheredare, 
sed  poasunt  eos  omittere.  Nam 
silentium  matris  aut  avi  matemi 
cetcrorumque  per  niatrera  ascenden- 
tium  tantuin  facit,  quantum  exhere- 
datio  patris.  Neque  enim  matri 
fUium  filiamve  neque  avo  matorno 
nepotem  neptemve  ex  fiha,  si  eum 
eamve  heredem  non  instituat,  cx- 
heredare  necesse  est,  sive  de  jure 
civdi  qua'ramus,  sive  du  edicto  pne- 
toris,  quo  prietcritis  liberis  contra 
tabulas  bononmi  possessionem 
promittit.  Sed  aliud  cis  adminicu- 
lum  sorvatur,  quod  paulo  post  vobis 
manifeatum  fiet. 


7.  Neither  a mother  nor  a maternal 
grandfather  need  cither  institute 
children  as  heirs,  or  disinherit  them, 
but  may  pass  them  over  in  silence ; 
for  the  silence  of  a mother  or  a ma- 
ternal grandfather,  or  of  any  other 
ascendant  on  the  mother's  side,  has 
the  same  efTcct  as  a father  disinheriting 
them.  For  a mother  is  not  obliged  to 
disinherit  her  children,  if  she  does  not 
institute  them  her  heirs  ; neither  is  a 
maternal  grandfather  under  the  neces- 
sity of  instituting  or  of  disinheriting 
his  grandson  or  granddaughter  by  a 
daughter  ; whether  we  look  to  the 
civil  law,  or  the  edict  of  the  pr*tor, 
by  winch  ho  promises  possession  of 
goods  contra  tabulas  to  tiiose  children 
who  have  been  passed  over  in  silence. 
But  cbildrcn,  in  this  case,  have  another 
remedy,  which  we  will  hereafter  ex- 
plain to  you. 


Gai.  iii  71. 


The  children  could  never  be  the  mii  heredes  of  their  mother, 
for  women  never  had  any  one  in  their  power ; nor  could  they  be 
the  sui  heredes  of  a maternal  a.scendant,  except  by  adoption,  and 
the  ca.se  of  adoption  is  not  spoken  of  here. 

Aliud  adminiculum.  This  refers  to  the  action  for  setting 
aside  the  testament  as  inoflieious,  that  is,  made  without  proj>er 
regard  for  natural  ties.  (See  IHi.  IS.) 


Tit.  XIV.  DE  HEUEDIBUS  INSTITUENDIS. 


Heredes  instituere  permissum 
est  tarn  liberos  hotnines  quiun  servos 
tarn  proprios  quam  aliunos.  Pro- 
prios  autciu  oUm  quideiu  secundum 
pluriuni  sententias  non  aliter  quam 
cum  hbertate  recte  instituere  licebat. 
Hodie  vero  ctiom  sine  libertate  ex 
nostra  constitutione  heredes  eos 
instituere  penuissum  est.  Quod  non 
per  innovationem  induximus,  sed 
(juoniam  et  icquius  crat  et  Atiliclnn 
plocuiggc  PauliiH  suis  libris,  quos  turn 
ad  Masurium  Sabimim  quam  ad 
Plautium  scripsit,  refert.  I’roprius 


A man  may  institute  as  his  heirs 
either  freemen  or  slaves,  and  either 
his  own  slaves  or  those  of  another. 
Formerly,  according  to  the  more  re- 
ceived opinion,  no  one  could  properly 
institute  his  own  slaves,  unless  he  also 
freed  them  ; but  now,  by  our  constitu- 
tion, a testator  may  institute  his  slave 
without  expressly  enfranchising  him. 
■And  we  have  introduced  tliis  mle,  not 
asan  innovation,  but  because  it  seemed 
e<iuitablc ; and  Paitlus,  in  his  writings 
on  Masuriu.s  Sabinus  and  Plautiiis, 
informs  us  that  this  was  the  opinion 
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rtutem  semis  etiain  is  intellcgitiir, 
in  quo  niidaui  jiroprietivtcni  testator 
Imitet,  alio  iisuinfriictuin  liabcntc. 
Est  aiitem  casus,  in  quo  nec  cum 
liliertate  utiliter  servus  a domina 
heres  instituitur,  ut  constitutione 
divonnn  Severi  et  Antonini  cnvetiir, 
cujus  verba  hicc  sunt;  ‘Servuni 
adulterio  inaculatum  non  jure  tos- 
taniento  nianurnissum  ante  senten- 
tiain  ab  ea  muliere  videri,  quic  rea 
fucrat  ejusdem  criininis  postulato, 
rationis  est ; quaro  sequitur,  ut  in 
eundem  a domina  collata  institutio 
nulliiis  momenti  liabeatur  Alicnus 
servus  ctiani  is  intellcgitur,  in  quo 
usumfructum  testator  habet. 


Gai.  ii.  I85-I87  ; C.  vi.  27.  5 ; 


of  Atilicinus.  Among  a testator’s  own 
slaves  is  included  one  in  whom  the 
testator  has  only  a bare  ownership, 
another  having  the  usufruct.  But 
there  is  a case,  m which  the  institution 
of  a slave  by  his  mistress  is  void,  al- 
though his  liberty  is  expressly  given 
to  him,  according  to  the  provisions  of 
a constitution  of  the  Emperors  Severus 
and  Antoninus,  in  these  words : ‘ Rea- 
son demands  that  a slave,  accused  of 
adultery  wiMi  his  mistress,  shall  not  be 
allowed,  before  sentence  is  pronounced, 
to  be  made  free  by  the  testament  of 
the  mistress  who  is  alleged  to  be  a 
partner  in  the  crime.  Whence  it 
follows  that  if  a mistress  institutes 
such  a slave  os  her  heir,  it  is  of  no 
avail.’  In  the  term,  ‘the  slave  of 
another,’  is  included  a slave  of  whom 
the  testator  has  the  usufruct. 

C.  vii.  15.  1 ; D.  xxviii.  5.  48.  2. 


By  in.stitution  is  meant  the  declaration  who  is  to  be  heir,  that 
is,  wlio  is  to  carry  on  the  Icfjal  cxi.stence,  the  persona,  of  the  tes- 
tator. And  as,  unle.ss  his  existence  was  continued,  there  could 
be  no  thing  or  person  from  whom  the  testamentary  di.spositions 
could  derive  any  force,  or  be  of  any  efficacy,  the  in.stitution  was 
the  all-important  part  of  the  testament.  It  was  veluti  caput  atque 
funilamentum  totius  testamenti.  All  other  dispositions  wore  ac- 
ce.s.sories  to  it,  being  only  conditions  or  laws  impo.sed  upon  the 
heir.  In  the  older  law  a peculiar  form  of  words  was  appropriated 
to  the  institution.  ‘ Titius  heres  esto’  was  the  recogni.sed  form. 
Even  in  the  days  of  Gains  and  Ulpian  (Gai.  ii.  116,  117 ; Ui.P. 
Rei/.  21),  such  expressions  as  ‘ Titius  heres  sit'  ‘ Titium  heredem 
esse  jubeo’  terms  of  command,  were  considered  right,  and  expres- 
sions such  as  ‘ Titium  heredem  esse  volo,'  ‘ heredem  institun’ 
' heredem  facio’  were  con.sidered  wrong.  And  it  was  not  till  339 
A.n.  that  Constantine  the  Second  permitted  the  institution  to  be 
made  in  any  terms  by  which  the  meaning  of  the  testator  could  be 
clearly  a.scertained  (C.  vi.  23.  15.)  Again,  in  the  older  law,  as 
everything  else  in  the  testament  derived  its  force  from  the  insti- 
tution, it  was  considered  that  the  institution  ought  to  bo  put  at 
the  head  or  top  of  the  testament,  and  any  legacy  or  other  disposi- 
tion placed  before  it  was  pa-s.sed  over,  and  had  no  etlect.  An  ex- 
ception was  made  in  behalf  of  an  appointment  of  a tutor  (see  Bk.  i. 
Tit.  14.  3.);  and  the  clause  in  which  the  testator  disinherited 
his  sui  heredes  was  naturally  placed  before  that  in  which  he 
in.stituted  testamentary  heirs.  Justinian,  as  we  shall  see  in 
Title  20.  34,  enacted  tLat,  provideil  the  imstitution  appeared  in 
some  part  of  the  testament,  it  .should  be  immaterial  in  what  part 
it  might  be  placed. 
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Anyone,  a.s  ha.*;  been  .<;aid  above,  mij^ht  l>e  instituted,  and  con- 
KeijiKUitly  lake  as  lieir,  wlio  liail  tlie  rights  of  a citizen,  or  wlio 
a.s  it  was  technically  termed,  had  the  teslamenti  /actio  cum  testa- 
tore,  i.e.  the  power  of  joining  with  the  testator  in  going  through 
the  ceremonies  of  the  jus  Quiritium.  As  to  the  different  grounds 
of  incapacity'  to  take  under  a will,  see  note  on  Tit  10.  6. 

If  a person  instituted  his  own  slave,  this  was  held  to  give  the 
slave  his  liberty  by  nece&sary'  implication.  If  he  in.stitutcil  the 
slave  of  another,  the  slave  twk  the  inheritance  for  his  master’s 
benefit,  provided  the  master  had  the  lestamenti  factio  with  the 
testator;  but  if  he  had  not,  the  institution  of  the  slave  was  voiil. 

In  the  law  before  Justinian,  enfranchisement  by  a peraon  who 
had  only  a bare  property'  in  a slave,  was  not  held  to  confer 
freedom,  a proprietatis  domino  raanumissus  liber  non  fit,  sed 
servus  sine  domino  est.  (U LP.  Rer/.  1.19.)  Under  Justinian  the 
slave  became  free,  and  could  acquire  for  himself,  and  could  take  as 
heir ; but  he  was  obliged  to  serve  as  slave  to  the  usufructuary, 
during  such  time  as  the  usufruct  continued. 

The  slave  accused  of  adultery  with  his  mistre.ss  might  be  sub- 
jected, as  all  slaves  might,  to  the  torture,  to  extract  evidence  of 
his  guilt.  If  he  had  been  enfranchised,  he  would  have  escaped 
this,  and  thus  the  mistress  who  died  before  sentence  was  pro- 
nounced, as,  for  example,  by  suicide,  might  have  defeated  justice, 
as  against  the  slave,  unless  she  had  been  restrained  from  using  her 
power  of  enfranchising  him  by  her  testament. 


I.  Servus  autem  a domino  suo 
heres  institutus,  si  quidom  in  cadem 
causa  manserit,  fit  cx  testamento 
liber  heresque  necessarius.  Si  vero 
a vivo  testatoro  mauumissus  fuerit, 
suo  arbitrioadiro  hei  oditatem  potest, 
quia  non  fit  necessarius,  cum  utrum- 
quo  ex  domini  testamento  non  oon- 
sequitur.  Quodsi  alienatus  fuerit, 
jussu  novi  domini  adire  hereditatem 
debet  ct  oa  ratione  per  eum  dominus 
fit  beres  : nam  ipse  alienatus  neque 
liber  neque  heres  esse  potest,  etiamsi 
cum  libertato  heres  institutus  fuerit : 
dcstitisso  etenira  a libertatis  datione 
videtur  dominus,  qui  eum  alicnavit. 
Alienus  quoque  servus  heres  iusti- 
tutus  si  in  cadem  causa  duraverit, 
jussu  domini  adire  hereditatem 
debet.  Si  vero  alienatus  fuerit  aut 
vivo  testatore  aut  post  mortem  ejus, 
antequam  adeat,  debet  jussu  novi 
domini  adire.  At  si  manuraissus  est 
vivo  testatore  vcl  mortuo,  antequam 
adeat,  suo  arbitrio  adire  hereditatem 
l>otest. 


1.  A slave  instituted  heir  by  his 
master,  if  he  remains  in  the  same  con- 
dition, becomes,  by  virtue  of  the  tes- 
tament, free  and  necessary  heir.  lint, 
if  his  master  has  enfranchised  him 
before  dying,  he  may  at  his  pleasure 
accept  or  refuse  the  inheritance,  for  he 
does  not  become  a necessary  heir,  since 
he  does  not  obtain  both  his  liberty  and 
the  inheritance  by  the  testament  of  his 
master.  But,  if  he  has  been  alienated, 
ho  must  enter  on  the  inheritance  at 
the  command  of  his  new  master,  who 
thus  through  his  slave  becomes  the 
heir  of  the  testator.  For  a slave  once 
alienated  cannot  gain  his  liberty  or 
himself  take  an  inheritance  by  virtue 
of  the  testament  of  the  master  who 
alienated  him,  although  his  freedom 
was  expressly  given  by  the  testament ; 
because  a master  who  has  alienated  his 
slave,  has  shown  that  he  has  renounced 
the  intention  of  enf ranch  ising  him.  So, 
too,  when  the  slave  of  another  is  ap- 
pointed heir,  if  he  remains  in  slavery, 
he  must  take  the  inheritance  at  his 
master’s  bidding ; and,  if  the  slave  is 
alienated  in  the  lifetime  of  the  testa- 
tor, or  after  his  death,  but  before  he 
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ha.*?  actually  taken  the  inheritance,  it 
is  at  the  command  of  his  new  master 
that  he  must  accept  it.  Jiut,  if  he  is 
enfranchised  during  the  lifetime  of  the 
testator,  or  after  his  death,  and  before 
he  has  accepted  the  inheritance,  he 
may  enter  upon  the  inheritance  or  not, 
at  his  own  option. 

Gai.  ii.  18H,  189. 

It  was  necessary  that  the  heir,  as  being  the  person  who  carried 
on  the  legal  existence  of  the  testator,  should  be  pos.sc.ssed  of  civil 
rights.  If,  then,  a slave  of  the  testator  was  instituted,  as  it  was 
in  the  power  of  the  testator  to  make  him  free,  and  he  had  invcvsted 
him  with  a character  requiring  freedom,  this  institution  was  con- 
sidered to  involve  his  freedom.  The  slave  of  any  one  else,  if  in- 
stituted, was  only  a channel  by  which  his  master,  if  po.sses.sed  of 
civil  rights,  acquired  the  inheritance.  (See  Bk.  i.  Tit.  6.  1.)  If 
a slave  of  the  testator  was  instituted  his  heir,  and  remained  his 
slave  at  the  time  of  the  testator’s  death,  the  slave,  immediately 
upon  the  testator  dying,  became  liis  herea  neceasarius,  that  is, 
became  his  heir  without  any  option  of  refusing  or  taking  the 
inheritance.  But  if  it  was  given  under  any  condition,  and  the 
condition  failed,  the  institution  then  became  invalid. 

If  the  slave  instituted  did  not  belong  to  the  testator  at  the 
time  of  the  testator’s  death,  his  condition  at  the  time  of  his  taking 
on  him  the  inheritance  (aditio  hereditatis)  determined  for  whom 
the  inheritance  was  acquired.  If  at  that  time  he  was  a slave,  he 
ac<iuired  it  for  the  person  who  was  then  his  master ; if  free,  for 
himself. 

Disposing  of  the  slave  to  another  revoked  the  gift  of  liberty, 
because  this  was  considered  as  a legacy,  a mere  acce.ssory  to  the 
inheritance,  to  revoke  which  anything  was  sufficient,  which  showed 
a change  of  intention  on  the  part  of  the  testator  ; but  it  did  not 
revoke  the  institution,  because  this  was  the  keystone  of  the  testa- 
ment, and  could  only  be  revoked  by  a new  te.stament,  or  destruc- 
tion of  the  old  one. 

2.  Servus  alienu.s  post  domini  2.  The  slave  of  another  may  be  in- 
rnortem  recto  heres  instituitur,  quia  stituted  heir  even  after  the  death  of 
et  cum  hereditariis  servis  est  testa-  his  master,  as  tlieve  is  tenlarnenti /actio 
menti  factio  : nondum  enim  adita  with  slaves  belonging  to  an  inheritance; 
hereditaa  personie  vicern  sustinct,  for  an  inheritance  not  yet  entered  on 
non  heredis  futuri,  sod  defuncti,  cum  represents  the  person  of  the  deceased, 
et  ejus,  qui  in  utero  est,  servus  recto  and  not  that  of  the  future  heir.  So, 
heres  instituitur.  too,  the  slave  even  of  a child  in  the 

womb  may  be  properly  instituted  heir. 

D.  xxviii.  5.  31.  1 ; D.  xxviii.  5.  64. 

After  the  death  of  a testator,  and  before  the  inheritance  was 
entered  on,  the  inheritance  itself  repre.scnted  the  person  of  the 
decea.sed,  as  it  did  that  of  an  unborn  child  until  the  birth.  A 
^ slave,  during  this  interval,  was  said  to  belong  to  the  inheritance, 
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and  if  a testament  wa.s  made  by  any  one  instituting  as  heir  a 
slave  belonging  to  the  inheritance,  the  slave  took  the  inheritance 
tluj.s  given  him  for  the  benefit  of  that  inheritance  to  which  he 
l>elonge«l  And  that  he  should  do  so,  it  was  not  nece.ssary  that  the 
person  by  whose  testament  he  was  instituted  heir  should  have 
tamenti  /actio  with  the  future  heir,  but  it  was  only  necessary  that 
he  should  have  it  with  the  person  to  whose  inheritance  the  slave 
belonged. 


3.  ServuB  pluriom,  cnm  qnibas 
tcstamenti  factio  eat,  ab  ertraneo 
institntus  heres,  unicuique  domi- 
norum,  cujuB  jussu  odiorit,  pro  por- 
tiouc  dominii  adquirit  horcditatem. 


3.  If  a slave  belonging  to  several 
masters,  with  all  of  whom  there  is 
tealamenti  factio,  is  instituted  heir  by 
a stranger,  he  acquires  a proportion  of 
the  inheritance  for  each  master  by 
whose  command  he  took  it,  correspond- 
ing to  the  several  interests  they  each 
have  in  him. 


D.  xzix.  2.  67,  68. 


If  the  slave  was  instituted  heir  by  one  of  his  masters,  then, 
if  this  master  expre.ssly  gave  him  his  freedom,  he  became  the 
Acres  nccessarius  of  the  master  instituting  him,  and  free  ; a due 
proportion  of  the  price  at  which  he  was  valued  being  paid  to  each 
of  his  other  ma.sters.  But  if  his  liberty  was  not  expre.ssly  given 
him,  the  share  which  the  testator  had  in  him  accrued  proportion- 
ately to  all  those  of  his  masters  by  whose  orders  he  entered  on 
the  inheritance.  (See  Tit.  7.  4 of  this  Book.) 


4.  Et  unum  houiinem  ct  plnres 
in  infinitum,  quot  quis  vclit,  hcrcdes 
facere  licet. 

6.  Hereditas  plerumquo  divi- 
ditur  ill  duodecim  iincias,  quic  assis 
appellatiunc  continentur.  Habent 
autom  ct  ha!  partes  propria  nomina 
ab  uncia  usque  ad  assem,  ut  puta 
ha<c  : uncia,  sextans,  quadrans, 

triens,  quincunx,  gcinis,  soptunx, 
bos,  dodrans,  dextans,  deunx,  as. 
Non  autcin  utique  duodecim  uncias 
es.se  oportet.  N am  tot  uncial  assem 
eflioiunt,  quot  testator  voluerit,  et 
si  uiium  tantum  quis  ex  semisse 
verbi  gratia  horcdcin  scripserit, 
totus  os  in  semisse  erit : neque 
enim  idem  ex  parte  testatua  et  ox 
parte  intestatus  decedcre  potest,  nisi 
sit  miles,  cujus  sola  voluntas  in 
testando  spcctatur.  Et  e eontrario 
potest  (|uis  in  quautascumque  volue- 
rit plurimas  uncias  suam  hereditatem 
dividere. 

D.  xxvii.  6.  50,  2 ; D xxviii. 


4.  A testator  may  appoint  one  heir 
or  several,  the  number  being  quite 
unrestricted. 

6.  An  inheritance  is  generally  di- 
vided into  twelve  ounces,  compre- 
hended together  under  the  tenn  of  an 
as,  and  each  of  these  parts,  from  the 
ounce  to  the  as,  has  its  peculiar  name, 
viz.  uncia,  sestans,  quadrans,  triens, 
quincunx,  semis,  septunx,  hes,  dodrans, 
dextans,  deunx,  as.  But  it  is  not 
necessary  that  there  should  be  always 
twelve  ounces,  for  on  as  may  consist  of 
as  many  ounces  as  the  testator  pleases. 
If,  for  example,  a man  names  but  one 
heir,  and  appoints  him  ex  semisse,  i.e. 
the  heir  of  six  parts,  then  these  six 
parts  will  make  up  the  whole  as ; for 
no  one  con  die  partly  testate  and 
partly  intestate,  except  a soldier, 
whose  intention  in  making  his  testa- 
ment is  alone  regarded.  Conversely, 
a testator  may  divide  the  inheritance 
into  as  many  ounces  more  than  twelve 
as  he  thinks  proper. 

6.  18.  1 et  seq, ; D.  xxix.  1.  6. 


In  making  a testament,  where  the  testator  wished  to  give 
difierent  shares  to  his  heirs,  the  singular  system  referred  to  in  the 
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text  was  often  adopted.  The  testator  did  not  give  a fifth,  a 
fourth,  &c.,  to  each  heir,  but  gave  so  many  f«irts,  e.g.  five  or  four 
parts  to  one  heir,  and  .so  many  more  to  another.  Tlie  number  of 
parts  given  to  each  was  added  up,  and  the  total  formed  the  num- 
V>er  of  which  these  parts  were  taken  to  be  a fraction.  For  in- 
stance, if  a testator  gave  to  A five  parts,  to  B si.x,  and  to  C tw<.>, 
the  whole  mimbt'r  amounting  to  thirteen,  A took  five-thirteenths, 
B six-thirteenths,  and  C two-thirtcenths. 

So  far  all  was  simple,  but  a greater  compliciition  was  intixaluced 
by  adopting,  conjointly  with  this  calculation  of  parts,  a mode  of 
reckoning  derived  from  the  familiar  mea.sure  of  the  as,  or  pouml 
weight,  and  its  division  into  twelve  ounces.  The  hereditas  was 
considered  to  be  repre.sented  by  the  as,  and  the  jiarts  by  the 
ounces.  But  the  testator  had  the  power  of  determining  how 
many  ounces  thei-e  should  be  in  this  imaginary  pound.  In  the 
instance  above  given  the  as  contains  thirteen  undo’.  But  sup- 

[K)sing  the  testator  a.ssigned  a certiiin  number  of  parts  to  .some  of 
lis  heirs,  and  not  to  others,  as.  to  A five  parts,  to  B six  parts,  and 
then  made  C a co-heir,  but  without  assigning  him  any  number  of 
j>arts,  the  law  supposed  the  testator  to  have  divided  his  pound 
into  twelve  ounces  as  the  standard  number,  and  gav'e  the  heir  to 
whom  no  number  of  parts  was  assigned  such  a number  as  made  up 
the  as.  In  this  in.stance,  therefore,  C would  have  one  ounce  or 
jiart.  But  if  the  whole  number  of  parts  expressly  given  exceeded 
twelve,  then  the  testator  was  supposed  to  have  been  measuring  out 
his  inheritance  by  the  double  as  {dupondiiis),  and  the  heir  to 
whom  no  express  number  was  given  took  the  number  of  parts 
wanting  to  make  up  twenty-four.  If  the  parts  expressly  given  e.x- 
ceeded  twenty-four,  then  the  tripondius,  containing  thirty-six 
ounces,  was  the  meiusure,  and  .so  on.  The  tostiitor  never  died  onlv 
partly  te.state ; for  whatever  he  gave  was  taken  to  make  up  the 
whole  inheritance.  If  his  testament  only  disposed  of  a portion  of 
liis  propierty  in  the  way  mentioned  in  the  text,  viz.  by  his  only 
giving  six  ounces  (semis)  to  his  heir,  ami  his  instituting  only  one 
heir,  six  was  considered  to  be  the  number  of  ounces  he  wished  to 
have  in  the  as,  and  therefore  he  died  testate  as  to  all  his  property. 
If  he  did  not  ase  any  expression  referring  to  the  parts  of  an  as, 
hut  gave  his  heir  specific  things,  having  other  property  besides, 
what  he  did  give  was  considereil  to  repre.sent  what  he  did  not  give  ; 
as.  for  in.stance,  if  a man  passes-sed  large  estates,  ami  made  A his 
heir,  giving  him  one  farm,  and  named  no  other  heir,  A took  all 
his  projierty : for  this  one  farm  was  taken  to  be  a description  of 
the  whole. 

The  as  was  thus  divided : uncia,  one  ounce ; sexta7is,  one- 
sixth  of  an  as,  or  two  ounces;  quadrans,  one-fourth,  or  three 
ounces;  triens,  one-third,  or  four  ounces;  r/itincunar,  five  ounces ; 
semis,  one-half,  or  six  ounces;  septanx,  sevcm  ounces;  bes, 
contracted  from  his  triens,  eight  ounces;  dodruns,  contracted 
from  de  quadrans,  the  as  minus  a quadrans,  nine  ounces;  dex- 
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tans,  contracted  from  de  sextans,  ten  ounces  ; and  deunx,  eleven 
ounces. 

ti.  Si  plures  instituantur,  ita  C.  If  several  heirs  arc  appointed, 
deinum  portium  distributio  neces-  it  is  not  necessarj-  that  the  testator 
saria  est,  si  nolit  testator  eos  should  specify  their  several  shares, 
ex  icquis  partibus  heredes  esse : unless  ho  intends  that  they  should 
satis  enim  constat,  nullis  partibus  not  take  in  equal  portions.  For  if 
nominatis,  squis  ex  partibus  eos  he-  no  division  is  made,  the  heirs  clearly 
redes  esse.  Partibus  autem  in  quo-  take  equal  portions.  But  if  the  shares 
rundain  personis  expressis,  si  quis  of  some  should  be  specified,  and 
aUuB  sine  parte  noiuinatus  erit,  si  another  be  named  heir  without  having 
quiJeiu  aliqua  pars  ossi  deerit,  ex  ea  any  portion  assigned  him,  he  will  take 
parte  hores  fit,  et  si  plures  sine  parte  the  fraction  that  may  be  wanting  to 
scripti  sunt,  omnes  in  eadcm  paile  make  up  the  as.  And  if  several  are 
concurrent.  Si  vero  totus  as  com-  instituted  heirs  without  having  any 
pletus  sit,  in  partem  dimidiam  vo-  portion  assigned  them,  they  will  all 
canturetille  vel  illi  omnes  in  alteram  divide  this  remaining  fraction  among 
dimidiam.  Nec  interest,  primus  an  them.  But,  if  the  whole  as  is  given 
medius  an  novissimus  sine  parte  among  those  whose  parts  are  specified, 
scriptus  sit ; ea  enim  pars  data  in-  and  there  is  then  no  fraction  left,  then 
tellegitur,  qu®  vacat.  they  whose  shares  are  not  specified 

take  one  moiety,  and  he  or  they  whose 
shares  are  specified  the  other  moiety. 
It  is  immaterial  whether  the  heir 
whose  share  is  not  specified  holds 
the  first,  middle,  or  last  place  in  the 
institution ; it  is  always  the  part  not 
specificallv  given  that  is  considered  to 
belong  to  liim. 

I),  xxviii.  5.  9.  12 ; D.  xxviii.  5.  17  : I),  xxviii.  5.  20. 

From  this  paragraph  we  may  add  one  more  detail  of  the  .system 
pursued  in  calculating  the  parts  of  the  inheritance.  If  the  numloer 
of  parts  expressly  given  amounted  exactly  to  twelve,  and  there 
was  an  heir  instituted  to  whom  no  parts  were  given,  the  ditpon- 
dius  was  taken  as  the  standard,  and  this  heir  to  whom  no  parts 
were  given  took  twelve  out  of  twenty-four. 

7.  Vidcamus,  si  para  aliqua  7.  Let  us  inquire  how  wc  ought  to 
vacet  nec  tamen  quisquam  sine  parte  decide  in  case  a part  remains  unap- 
lieres  institutus  sit,  quid  juris  sit  ? propriated,  and  vet  each  heir  has  his 
Yeluti  si  tres  ex  quartis  partibus  portion  assigned  him : as,  if  three 
heredes  scripti  sunt.  £t  constat,  should  be  instituted  and  the  inherit- 
vacantem  partem  singulis  tacite  pro  ance  divided  into  four  parts.  It  is 
hereditaria  parte  accederc  et  perinde  clear,  in  this  case,  that  the  undisposed 
haberi,  ao  si  ex  tertiis  partibus  part  would  be  divided  among  them  in 
heredes  scripti  cssent : et  ex  diverso  proportion  to  the  share  given  to  each, 
si  plus  osse  in  portionibus  sit,  tacite  and  it  would  be  exactly  os  if  each  had 
singulis  decresoerc,  ut,  si  verbi  gratia  had  a third  part  assigned  him.  And 
quattuor  ex  tertiis  partibus  heredes  (conversely),  if  heirs  are  instituted 
scripti  sint,  perinde  habeantur,  ac  si  with  such  portions  as  in  the  whole  to 
umisquisqne  ex  quarts  parte  scriptus  exceed  the  as,  then  each  heir  must 
fuisset.  suffer  a proportionate  diminution  ; for 

example,  if  four  are  instituted,  and 
the  inheritance  divided  into  three 
parts,  this  would  be  the  same  as  if  each 
of  the  written  heirs  had  been  given  a 
fourth  only. 

P.  xxviii.  5.  Vi.  2 et  seq. 
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8.  Et  si  plures  uncite  quam  duo- 
decim  distributte  sunt,  is,  qui  sine 
parte  institutus  est,  quod  dipondio 
deest,  habebit : idemque  erit,  si 
dipondius  expletus  sit.  Qute  omnes 
partes  ad  assciu  postea  revocantur, 
quamvis  siut  plurium  uuciaruuj. 


8.  If  more  than  twelve  ounces  are 
bequeathed,  then  he  who  is  instituted 
without  suiy  prescribed  share  shall 
have  the  amount  wanting  to  complete 
the  second  as ; and  so,  if  all  the  parts 
of  the  second' a«  are  already  bequeathed, 
he  shall  have  the  amount  necessary  to 
make  up  the  third  a*.  But  nil  these 
parts  are  afterwards  reduced  to  one 
single  Of,  however  great  may  be  their 
number  of  ounces. 


D.  xxviii.  .5.  18. 


The  concluding  sentence  of  the  section  means,  that  though,  for 
the  sake  of  calculating  the  parts,  we  go  beyond  the  as  to  the  du- 
pondius  or  tripondius,  yet  we  must  always  consider  the  as  as 
representing  the  inheritance.  For  example,  to  be  quite  correct, 
we  must  make  15-24ths  into  7J-12ths,  so  that  the  portions  of  the 


inheritance  may  be  expressed 
of  the  as. 

9.  Heres  ct  pure  ct  sub  con- 
dicione  institui  potest.  Ex  certo 
tempore  aut  ad  certum  tempus  non 
potest,  veluti  ‘post  quinquennium 
quam  moriar  ’ vel  ‘ ex  kolendis  illis  ’ 
aut  ‘ usque  ad  kalendas  illas  heres 
esto ' : diemque  adjectum  pro  super- 
vacuo  haberi  placet  et  perinde  esse, 
ac  si  pure  heres  institutus  esset. 

D.  ixv 


reference  to  the  twelve  uncioi 


9.  An  heir  may  be  instituted  sim- 
ply or  conditionally,  but  not  from  or 
to  any  certain  period  : as  ‘ after  five 
years  from  my  death,’  or  ‘from  the 
calends  of  such  a month,’  or  ‘until  the 
calends  of  such  a month '.  The  term 
thus  added  is  considered  a superfluity, 
and  the  institution  is  treated  exactly 
as  if  unconditional, 
iii.  5.  34. 


The  first  part  of  this  paragrapli  mu.st  be  understood  as  refer- 
ring to  heirs  other  than  su,i  heredes.  If  a sims  heres,  or  at  any 
rate  if  a fdius,  was  instituted  sub  conditione,  unless  the  fulfil- 
ment of  the  condition  was  within  his  own  power,  the  testament 
was  null.  (D.  xxviii.  5.  4.  pr.) 

If  the  in.stitutiou  was  conditional,  all  those  rights  which  other- 
wise would  date  from  the  death  of  the  testator,  dated  from  the 
accomplishment  of  the  condition.  When  the  condition  was  accom- 
plished, the  heir  entered  on  the  inheritance,  and  then  by  this  aditio 
(not  by  the  accomplishment  of  the  condition)  his  rights  were 
carried  back  to  the  time  when  the  testator  died.  Heres  quandoque 
culeundo  hereditatem  jam  tunc  a morte  successisse  defuncto  in- 
tellegitur.  (D.  xxix.  2.  54.)  Until  the  heir  entered  the  inherit- 
ance was  said  jacerc,  to  bo  in  abeyance.  But  the  rule  that  aditio 
has  a retrospective  effect  is  qualified  by  another  rule  already  men- 
tioned, that  an  inheritance  in  abeyance  represents  the  person  of 
the  deceased  testator,  not  of  the  future  heir.  (See  par.  2.) 

There  are  two  rules  of  Roman  law,  which  deserve  attention,  as 
illustrating  how  completely  succession  was  regarded  as  the  transfer 
of  the  whole  persona  of  the  deceased.  It  was  a rule  of  law  that 
a person  could  not  die  partly  te.state  and  partly  intestate  ; if 
his  testament  was  valid  at  all,  his  heredes  ab  intestato  were  en- 
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tirely  excluded.  It  was  also  a rule  of  law,  that  a person  who  once 
became  heir,  could  notecase  to  be  heir.  Thus  we  have  seen  (par. 
5)  that  if  there  was  a single  heir,  and  he  was  instituted  for  six 
ounces,  he  took  the  whole  inheritance  ; for  the  testator  could  not 
die  testate  as  to  six  ounces  and  intestate  as  to  the  remaining  six. 
Again,  if  a person  was  instituted  heir  from  a certain  time,  there 
would  be  no  one  but  the  hcredes  ah  intestato  to  take  in  the  mean- 
time. and  they  must  cease  to  be  heirs  when  the  time  arrived  ; if 
the  institution  was  to  take  effect  only  up  to  a certain  time,  the 
instituted  heir  w'ould  cease  to  be  heir  at  the  expiration  of  the 
time,  and  the  heredes  ah  intestato  would  then  take  the  inheritr 
ance.  Such  an  institution  would  have  offended  against  the  .second 
rule  we  have  just  mentioned,  viz.  that  a person  who  had  once  been 
heir  could  notecase  to  be  heir(D.  .xxviii.  5.  88),  whence  the  adage 
semcl  keres  semper  heres ; for  in  the  first  case  the  heredes  ah  intes- 
tato, in  the  second  the  instituted  heir,  would  cease,  at  the  end  of  a 
certain  time,  to  be  heir.  But  if  the  institution  was  conditional, 
the  heredes  ah  intestato  did  not  take  until  the  condition  w’as  ful- 
filled, and  were  excluded  by  the  pos.sibility  which  existed  at  every 
moment  of  time  that  the  testamentary  heir  would  be  able  to  enter 
on  the  inheritance  by  the  condition  being  accomplished.  (D. 
xxix.  2.  39.) 

The  text  speaks  of  certum  tempos ; if  the  time  only  was  un- 
certain, if  the  event  was  one  that  must  happen  at  some  time,  as  that 
B should  die,  but  the  time  of  its  happening  was,  as  in  this  case, 
uncertain,  and  the  testator  said,  ‘ Let  Abe  my  heir  from  the  date  of 
B’s  death,’  this  would  operate  to  make  the  institution  conditional. 
Diesincertus  conditionem  in  testamento  facit.  (D.  xxxv.  1.  75.) 
It  would  be  uncertain  whether  A would  outlive  B ; but  if,  during 
A’s  lifetime,  B died,  which  he  might  at  any  moment,  the  condition, 
viz.  that  A should  outlive  him,  would  be  accomplished,  and  this 
possibility  excluded  the  heredes  ah  intestato, 

A soldier  might  make  his  testament  ex  certo  tempore  or  ad 
certum  tempos  (D.  xxix.  1.  41.  pr.),  and  might  die  partly  te.state 
and  partly  intestate.  (See  par.  5.) 

10.  Impossibilis  condicio  in  in-  10.  .\n  impossible  condition  in  the 
stitutionibus  et  legatis  nbc  non  in  institution  of  heirs,  gift  of  legacies, 
fideiconimissis  ct  libertatibus  pro  creation  of  fuleicommisna,  and  gifts  of 
non  scripto  habetur.  freedom,  is  considered  os  not  inserted 

at  all. 

D.  xxviii.  7.  1. 

That  the  institution  was  regarded  a.s  unconditional  instead  of 
void,  when  the  condition  was  one  not  allowed  bv  law,  must  be 
ascribed  to  the  anxiety  of  Romans  not  to  die  intestate,  and  the 
conseiiuent  favour  with  which  the  law  regarded  any  means  of 
treating  a will  as  valid.  An  obligation  containing  an  impossible 
comlition  wouM  be  void.  (Bk.  iii.  Tit.  19.  11.) 

Possihilis  est  qiuc  per  rerum  naturam  admitti  potest : im- 
possihilis  quee  non  potest.  (P.\UL.  Sent.  iii.  4.  2.  1.)  But  a thing 
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contrary  to  law,  or  to  bcmi  mores,  was  considered  as  impossible 
as  if  it  was  impo.ssible  per  remim  naturam.  (Paul.  Sent.  iii.  4. 
2 ; D.  xxviii.  7.  14.) 


11.  Si  plures  condicioneg  insti- 
tutioni  adscripts  sunt,  si  quidem 
conjunctim,  ut  puta  ‘ si  illud  et 
illud  factum  erit,'  omnibus  paren- 
dum  est : si  separatim,  veluti  ‘ si 
illud  aut  illud  factum  erit,’  cui- 
libet  obtemperare  satis  est. 


D. 


11.  When  several  conditions  are 
attached  to  the  institution,  if  they  are 
placed  in  the  conjunctive,  as,  ‘ it  this 
thing  and  that  thing  sire  done,'  all  the 
conditions  must  be  complied  with. 
But,  if  the  conditions  are  placed  in 
the  alternative,  as  ‘ if  this  or  that  is 
done,’  it  will  be  sufficient  to  comply 
with  any  one. 
l iii.  7.  5. 


12.  Hi,  quos  numquam  testator 
vidit,  heredes  institui  possunt,  veluti 
si  fratris  tilios  peregri  natos  igno- 
rans,  qui  essent,  heredes  instituerit : 
ignorantia  enim  testantis  inutilem 
institutionem  non  facit. 


12.  .\  testator  may  institute  per- 
sons his  heirs  whom  he  has  never 
seen,  as,  his  brother's  sons,  bom  in 
a foreign  country,  and  unknown  to  him ; 
for  the  want  of  this  knowledge  will 
not  make  the  institution  void. 


C.  vL  24.  11. 


Tit.  XV.  DE  VULGARI  SUBSTITUTIONE. 


Potest  autem  quis  in  testamento 
suo  plures  gradus  heredum  facere, 
ut  puta  ‘si  ille  heres  non  erit,  ille 
heres  esto  ’ : et  deinceps,  in  quan- 
tum velit,  testator  substituere  potest 
et  novissimo  loco  in  subsidiiim  vel 
servum  necessarium  heredcm  insti- 
tuere. 


A man  by  testament  may  appoint 
several  degrees  of  heirs ; as,  for  in- 
stance, ‘if  so  and  so  will  not  be  my 
heir,  let  so  and  so  be  my  heir  ’.  And 
so  on  through  as  many  substitutions 
as  he  shall  think  proper.  He  may 
even,  in  the  last  place,  and  as  an  ulti- 
mate resource,  institute  a slave  his 
necessary  heir. 


Gai.  ii.  174 ; D.  xxviiL  6.  86.  pr. 


Substitution  was  really  a conditional  institution.  If  A is  not 
my  heir,  if,  for  instance,  he  dies  before  me,  I appoint  B.  The 
extent  to  which  substitution  was  carried,  was  owing  to  the  import- 
ance attached  to  dying  testate  ; and  partly  also,  in  the  time  of  the 
emperors,  to  the  wish  to  guard  against  the  operation  of  the  lex 
Julia  et  Papia,  which  created  numerous  causes  of  incapacity  to 
take  under  a testaipent,  and  gave  the  shares  of  those  instituted, 
but  incapable  of  taking,  as  caduca,  to  those  named  in  the  testa- 
ment who  were  married  and  had  children,  and,  if  there  were  no 
such  persons,  to  the  airanum,  or  public  treasury.  As  the  effect  of 
the  lex  Julia  et  Papia  cannot  be  discussed  without  taking  legacies 
into  consideration,  a detailed  account  of  the  two  laws  known  by 
this  name  is  deferred  till  we  reach  the  20th  Title.  By  substitu- 
tion, that  which  under  these  laws  wa.s  a caducum  went  to  the 
substituted  heir,  if  qualified  to  take,  and  did  not  follow  the  course 
of  devolution  which  these  laws  prescribed. 
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This  kind  of  substitution  is  termed  vulgaris,  as  opposed  to 
eubstitutio  pupillaris,  the  subject  of  the  ne.xt  Title. 

I.  Et  plures  in  nnius  locum  pos-  1.  A testator  may  substitute  several 
sunt  substitui,  vel  unus  in  plurium,  in  the  place  of  one,  or  one  in  the  place 
vel  singuli  singulis,  vel  invicem  ipsi,  of  several,  or  one  in  the  place  of  each 
qui  heredes  instituti  simt.  one,  or  he  may  substitute  the  instituted 

heirs  themselves  reciprocally  to  one 
another. 

<;.u.  ii.  175  ; 1).  .>cxviii.  6.  3(5.  1. 

Three  advantages  which  co-heirs  gained  by  being  substituted 
to  each  other  are  to  be  noticed:  (1)  If  any  one  instituted  heir 
died  before  the  testator,  or  refused  to  take  his  share  of  the  inherit- 
ance, his  share  was,  in  fact,  undispo.sed  of.  But  as  the  testator 
was  always  supposed  to  have  disposed  of  his  whole  estate  if  he 
disposed  of  any  part,  this  share  was  divided  among  all  those  who 
entered  on  the  inheritance  in  proportions  corresponding  to  the 
share  given  them  by  the  will.  Their  claim  to  this  was  called  the 
jus  accrescendi.  But  a testator  sometimes  produced  nearly  the 
same  effect  as  the  law  would  have  produced  for  him,  by  sub-stituting 
the  heirs  who  entered  on  the  inheritance  in  the  place  of  those  who 
did  not,  thus  preventing  any  share  from  becoming  vacant.  The 
effect  was  nearly  the  same,  but  not  quite  so.  It  was  open  to  the 
substituted  heirs  to  refuse  the  inheritance  of  this  new  part,  which 
required  to  be  e.xpressly  entered  on  : whereas,  if  instituted  heirs 
once  entered  on  the  share  given  them  by  the  testament,  they  could 
not  decline  accepting  any  further  portion  which  devolved  on  them 
by  the  jits  accrescendi.  (D.  xxix.  2. 35.  pr.)  (2)  Surviving  co-heirs 
might  possibly  gain  by  not  having  to  share  with  the  repre-sentatives 
of  deceased  heirs.  The  representativesof  an  instituted  heir  who  died 
after  entering  on  the  inheritance  received  his  portion  of  the  share 
of  a co-heir  subsequently  renouncing.  But  if  the  co-heirs  were 
substituted  to  each  other,  then  only  those  living  at  the  time  when 
the  choice  of  entering  on  the  vacant  share  wak>  offered  them,  took 
by  substitution  (D.  xxviii.  6.  2.3  ; D.  xxviiL  5.  59.  7),  the  benefit 
of  substitution,  like  that  of  institution,  being  personal ; and  the 
representatives  of  a co-heir  who  had  died  after  entering,  but  before 
he  had  accepted  the  benefit  of  substitution,  would  lose  what,  under 
the  accrescendi,  would  come  to  them.  (D.  xxviii.  6.  45.  1.) 
(.3)  The  laws  known  under  the  joint  name  of  the  lex  Julia  et 
Papia  Poppwa  (a.D.  9),  had,  while  in  force,  given  a further  reason 
for  this  mode  of  mutually  substituting  the  heirs  to  each  other,  as 
under  their  provisions  some  persons  could  take  what  was  given 
them,  but  could  not  claim  caduca.  By  substitution,  an  heir  in- 
capable of  claiming  a caducum  under  these  laws  might  take  it  as 
substituted  heir.  For  the  mode  in  which  these  laws  operated,  see 
note  on  Tit.  20.  8. 

It  is  easy  to  understand,  that  where  there  were  more  than 
two  persons  instituted,  the  dev'olution  might  not  be  the  same  by 
substitution  and  by  the  jus  accrescendi.  Supposing  A,  B,  and  C 
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were  all  instituted  heirs,  and  B substituted  to  A,  and  then  D sub- 
stituted to  B ; if  A and  B died,  by  B bein<^  substituted  to  A the 
shares  of  A and  B would  both  go  to  D ; but  by  thejtis  accreacendi 
(i.e.  supposing  B had  not  been  substituted  to  A)  the  share  of  A 
would  have  been  vacant,  and  would  have  been  divided  between 
D and  C. 


2.  Et  si  ex  disparibus  portibus  2.  If  a testator,  having  instituted 
heredes  scriptos  invicem  substituent  several  heirs  with  unequal  shares, 
et  nullam  mentionem  in  substitu-  substitutes  them  reciprocally  the  one 
tione  habucrit  partium,  eas  videtur  to  the  other,  and  makes  no  mention 
partes  in  substilutione  dedisse,  quas  of  the  shares  they  are  to  have  in  tlie 
in  institutione  express!!  ; et  ita  divus  substitution,  he  is  considered  to  have 
Pius  rescripsit.  given  tlie  same  shares  in  the  substitu- 

tion which  he  gave  in  the  institution  ; 
thus  the  Emperor  Antoninus  decided 
bv  rescript, 
r.  vi.  20.  1. 


If  he  chose,  however,  to  specify  the  shares  they  were  to  take 
in  that  portion  to  which  they  were  substituted,  there  was  no 
nece.ssity  that  they  should  be  the  same  shares  as  those  they  were 
said  to  take  by  institution. 

3.  Sed  si  instituto  heredi  et  3.  If  a co-heir  is  substituted  to  any 
cohered!  suo  substituto  dato  alius  instituted  heir,  and  a third  person  to 
Eubstitutus  fuerit,  divi  Sevurus  cl  that  co-heir,  the  Emperors  Severus 
Antoninus  sine  distinctione  rescrip-  and  Antoninus  have  by  rescript  de- 
serunt,  ad  utramque  partem  sub-  cided  that  this  third  person  shall  be 
stitutuin  admitti.  admitted  to  the  portions  of  both  with- 

out distinction. 

I>.  xxviii.  6.  II.  pr. 


A testator  institutes  two  heirs,  A and  B.  He  substitutes  B to 
A,  and  to  B he  substitutes  C.  Supposing  neither  A nor  B takes 
the  inheritance,  C will  take  the  part  of  each,  utramque  partem, 
and  will  take  it  without  any  di.stinction  (sine  distinctione)  as  to 
what  was  the  order  in  which  the  testament  was  drawn  up,  or 
whether  it  is  A or  B that  first  dies  or  refuses  or  becomes  incapable 
of  taking  the  inheritance.  How  he  would  take  the  part  of  B is 
clear  enough  ; but  if  B died  or  refused  the  inheritance  before  A, 
how  woula  C take  A’s  share  ? He  did  so  by  the  rule  substitutua 
substituto  censetur  aubstitutua  instituto ; the  person  substituted 
to  the  substitute  is  considered  substituted  to  the  instituted  heir; 
C is  substituted  to  B,  who  is  substituted  to  A,  and  therefore  C is, 
by  what  was  termed  a tacita  substitutio,  substituted  to  A,  and 
takes  his  part. 


4.  Si  Bervum  alienum  quia  pa- 
tremfamilias  arbitratus,  neredem 
scripserit  et,  si  heres  non  esset, 
Mievium  ei  substituent  isque  servus 
jussu  domini  adierit  hereditatem, 
Mievius  in  partem  admittitur.  Ilia 
enim  verba  ‘si  heres  non  erit’  in 


4.  If  a testator  institutes  the  slave 
of  another  his  heir,  under  the  mis- 
apprehension that  this  slave  is  apafer- 
familiaa,  and,  to  provide  for  the  case 
of  this  person  not  becoming  his  heir, 
substitutes  Mtevius  in  bis  place  : then, 
if  that  slave  should  afterwards  enter 
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eo  quidem  quem  alieno  juri  sub- 
jectum  esse  testator  scit,  sic  acci- 
piuntur : si  neque  ipse  heres  crit 
neque  alium  hcredem  olTccerit : in 
eo  vero,  quem  patremfomilias  esse 
arbitratur,  illud  significant : si  here- 
ditatein  sibi  eive,  cujus  juri  postea 
Bubjectus  esse  cceperit,  non  adqui- 
sierit.  Idque  Tiberius  C®sar  in  per- 
sona Parthenii  servi  sui  constituit. 


upon  the  inheritance  at  the  command 
of  his  master,  the  substituted  person, 
Msvius,  would  be  admitted  to  a part. 
For  the  words,  ‘ if  he  does  not  become 
my  heir,’  in  the  case  of  a person  whom 
tlie  testator  knew  to  be  under  the 
dominion  of  another,  arc  taken  to 
mean,  if  he  neither  becomes  lieir  him- 
self, nor  causes  another  to  be  heir; 
but  in  the  case  of  a person  whom  the 
testator  sujiposed  to  he&pater/amilim, 
the  words  mean,  ‘ if  the  licir  acquires 
the  inheritance  neither  for  himself  nor 
for  him  to  whose  dominion  lie  after- 
wards becomes  subject’.  This  was 
decided  by  Tiberius  Cicsar  in  the  case 
of  his  own  slave  Porthenius. 


D.  xxviii.  5.  40,  41. 


The  pars  which  each  took  was  one-lialf.  (Theoph.  Par.) 
That  each  should  take  half  in  such  a case  was  a mere  arbitrary 
rejjulation,  formed  on  no  principle  of  law,  but  only  meeting,  as 
wa.s  suppo.sed,  the  equity  of  the  case.  It  seemed  hard  that  the 
ma.ster  of  the  slave  should  lose  all  benefit  from  the  in.stitution, 
when  the  words  of  the  tesUment  gave  him  the  whole  inheritance, 
and  hard  that  the  instituted  heir  should  take  nothing,  when  the 
master  of  the  slav’e  was  profiting  by  a mistake  of  the  testator. 
Accordingly  Tiberius  decided  that  each  should  have  half. 


Tit.  XVI.  DE  PUPILLARI  SUB.STITUTIONE. 


Liberis  suis  unpuberibus,  quos 
in  potestate  quis  habet,  non  solum 
ita,  ut  supra  diximus,  substituore 
potest,  id  est  ut,  si  berodes  ei  non 
extiterint,  alius  ei  sit  heres,  sed  eo 
amplius  ut  ct,  si  heredes  ei  oxtite- 
rint  et  adhuc  impuberes  mortui  fue- 
rint,  sit  eis  adiquis  heres.  Veluti  si 
quis  dicat  hoc  modo : * 'Titius  filius 
meus  heres  mihi  esto  : si  filiu.s  meus 
heres  mihi  non  erit,  sive  heres  erit 
et  priuB  moriatur,  quam  in  suam 
tutelam  venerit  (id  est  pubes  foetus 
sit),  tunc  Seius  heres  esto’.  Quo 
casu  si  quidem  non  extiterit  heres 
filius,  tunc  substitutus  patri  fit 
heres  : si  vero  extiterit  heres  filius 
et  ante  pubertatem  decesserit,  ipsi 
filio  tit  heres  substitutus.  Nam 
moribus  institutum  est,  ut,  cum  ejus 
Ktatis  sunt,  in  qua  ipsi  sibi  testa- 
mentum  facerc  non  possunt,  porentes 
eis  faciant. 


A testator  can  substitute  an  heir 
in  place  of  his  children,  under  the 
age  of  puberty,  and  in  bis  power, 
not  only  in  the  manner  we  have  just 
mentioned,  namely,  by  appointing 
some  other  person  his  heir  in  case 
his  children  do  not  become  his  heirs, 
but  also,  if  they  do  become  his  heirs, 
but  die  under  the  age  of  puberty,  he 
may  substitute  another  heir;  as,  for 
example,  if  any  one  says,  ' Let  Titius, 
my  son,  be  my  heir,  and,  if  he  should 
not  become  my  heir,  or,  becoming  my 
heir,  should  die  before  he  comes  to 
be  his  own  master,  i.e.  before  he 
arrives  at  puberty,  let  Seius  be  my 
heir '.  In  this  case,  if  the  son  does 
not  become  the  heir,  the  substituted 
heir  is  heir  to  the  father ; but,  if  the 
son  becomes  heir,  and  then  dies  under 
the  age  of  puberty,  the  substituted 
heir  is  then  heir  to  the  son.  For  cus- 
tom has  established  that  ascendants 
may  make  testaments  (or  their  chil- 
dren who  are  not  of  an  age  to  make 
testaments  for  themselves. 


Gai.  ii.  179,  180. 
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A child  under  the  age  of  puberty  might  be  sui  juris,  and  so 
have  the  legal  right  to  make  a testament ; his  status  might 
be  such  as  to  give  him  the  testament  i f actio,  but  he  would  not 
have  the  power  of  exercising  his  right  to  make  a testament, 
according  to  the  distinction  between  a right  and  the  power  of 
availing  oneself  of  the  right,  so  often  met  with  in  Roman  law. 
If  this  child,  then,  died  before  attaining  fourteen  years,  he  would 
necessarily  die  intestate,  which  in  Roman  eyes  was  so  great  a 
misfortune  for  any  one,  that  the  father  of  the  child  was  permitted 
to  make  the  child’s  testament,  but  only  as  a part  of,  and  as  accessory 
to,  his  own.  The  right  to  make  a child’s  testament  depended  on 
the  possession  of  the  patria  potestas,  and  could  only  be  exercised 
with  regard  to  those  children  who  were  in  the  father’s  power. 

In  the  words  si  JUius  meus  heres  mihi  non  erit,  sive  heres  erit 
€<  prius  moriatur,  we  have  an  instance  both  of  the  vulgar  and  the 
pupillary  substitution.  It  was  long  a vexed  question  among  the 
jurisprudents  (Cic.  de  Oral.  i.  39.  57),  whether,  if  one  only  was 
expressed,  the  other  was  implied ; whether,  for  instance,  if  the 
words  si  jilius  mens  heres  mini  non  erit  stood  alone,  and  the  child 
became  heir  but  died  under  the  age  of  puberty,  the  substituted 
heir  would  take  as  if  he  had  been  substituted  by  vulgar  sub- 
stitution. Mareus  Aurelius  terminated  the  doubt  by  deciding 
that  each  substitution  implied  the  other  (D.  xxviii.  6.  4),  so  that, 
when  the  .son  was  instituted  heir,  the  person  substituted  to  him 
by  pupillary  substitution  was'eonsidered  as  substituted  to  him  by 
vulgar  substitution;  and  conversely,  the  person  substituted  by 
vulgar  substitution  was  considered  as  substituted  by  pupillary 
substitution,  unless,  in  either  case,  the  testator  had  expressed  a 
■wish  to  the  contrary. 


I.  Qua  ratione  excitati,  etiam 
coiistitutionem  in  nostro  posnimus 
codice,  qua  prospectum  est,  ut,  si 
niente  captos  habeant  iilios  vcl 
nepotes  vel  pronepotes  cujascumque 
sexus  vel  gradus,  liceat  eis,  etsi 
puberes  sint,  ad  exemplum  pupillaris 
siibstitutionis  certas  personas  sub- 
stituere : sin  autem  resipuerint, 

eandem  substitutionem  infimiari,  et 
hoc  ad  exemplum  pupillaris  substi- 
tutionis,  que,  postquam  pupillus 
adoleverit,  infirmator. 


1.  Guided  by  this  principle,  »e 
have  also  inserted  a constitution  in  our 
code,  ■which  provides  that,  if  a man 
has  children,  grandchildren,  or  great- 
grandchildren, out  of  their  right  minds, 
of  whatever  sex  or  degree,  he  may, 
although  they  have  attained  the  age  of 
puberty,  substitute  certain  persons  as 
heirs  in  place  of  such  children,  on 
the  analogy  of  pupillary  substitution. 
But  if  they  regain  their  reason,  the 
substitution  becomes  void,  on  the  ana- 
logy of  pupillary  substitution,  which 
ceases  to  operate  when  the  minor 
attains  to  puberty. 


C.  vl  26.  9 ; D.  xxviii.  6.  14. 


This  kind  of  substitution  is  termed  by  the  commentators  ijuasi- 
jmpillaris  or  cxemplaris,  because  made  ad  exemplum  pupillaris 
suhstitutionis.  The  power  here  given  differs  from  that  of  making 
a child’s  testament  in  two  points:  (1)  it  could  be  made  by  any 
ascendant,  whether  paternal  or  maternal,  and  not  only  by  the 
paterfamilias  ; and  (2)  the  testator  could  not  substitute  any  one 
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he  pleased.  He  was  obliged  to  appoint  one  among  certas  personas, 
viz.  one  of  the  descendants  of  the  insane,  and,  if  there  was  none, 
then  one  of  his  brothers.  If  he  had  no  brother,  the  choice  of  the 
testator  was  then  unrestrained.  (C.  vi.  26.  9.) 

If  for  any  other  cause  than  insanity  a descendant  was  incap- 
able of  making  a testament,  the  emperor  would,  if  he  thought  tit, 

five  a licence  to  the  head  of  the  family  to  make  a testament  for 
im.  (D.  xxviii.  6.  48.  pr.) 

2.  Igitur  in  pupillari  substitu-  2.  Therefore  in  a pupillary  substi- 
tioiie  secundum  preefatum  modum  tution,  made  in  the  way  we  have  men- 
ordinata  duo  quodammodo  sunt  tes-  tioned,  there  are  in  a manner  two  tes- 
tainento,  alterum  patris,  alterum  toments,  one  of  the  father,  the  other 
filii,  tamquam  si  ipse  fihus  sibi  here-  of  the  son,  as  if  the  son  had  instituted 
dem  instituisset ; nut  certe  unum  an  heir  to  himself ; or  at  least  there 
est  testaraentum  duarum  causamui,  is  one  testament,  dealing  with  two 
id  est  duarum  hereditatum.  matters,  that  is,  two  inheritances. 

Gai.  il  180. 

3.  Sin  autem  quis  ita  formido-  3.  If  a testator  is  so  apprehensive 
losus  sit,  ut  timeret,  ne  filius  ejus  as  to  fear  lest,  after  his  death,  his 
pupillus  adhuc  ex  eo,  quod  palam  son,  being  yet  a pupil,  should  be  ex- 
substitutmn  occepit,  post  obitmu  posed  to  the  risk  of  having  designs 
ejus  periculo  insidiarum  subicere-  formed  against  him  from  another 
tur : vulgarem  quidem  substitutio-  person  being  openly  substituted  to 
nem  palam  focere  et  in  primis  testa-  him,  he  ought  to  make  openly  a vul- 
tnenti  partibus  debet,  illam  autem  gar  substitution  and  insert  it  in  the 
Bubstitutionem,  per  quam  et  si  hcres  first  part  of  his  testament ; and  to 
extiteritpupilluB  et  Ultra  pubertatem  wrtfe  the  substitution,  by  which  a 
decesserit,  substitutus  vocatur,  se-  substituted  heir  is  ctilled  to  the  in- 
paratim  in  inferioribus  partibus  beritance,  if  his  son  should  become 
scribere  eamque  partem  proprio  lino  an  heir  and  then  die  under  the  age  of 
proprioque  cera  consignare  et  in  puberty,  by  itself,  and  in  the  lower 
priore  parte  testamenti  cavere  ne  part,  which  part  ought  to  be  sepa- 
inferiores  tabulse  vivo  filio  et  adhuc  rately  tied  up  and  sealed : and  he 
irapubere  aperiantur.  lllud  palam  ought  also  to  insert  a clause  in  the 
est,  non  ideo  minus  valore  substitu-  first  part  of  his  testament,  forbidding 
tionem  impuberis  filii,  quod  in  the  lower  part  to  be  opened  while 
iisdem  tabulis  scripta  sit,  quibus  his  son  is  alive  and  under  the  age  of 
sibi  quisque  heredera  instituisset,  puberty.  Of  course  a substitution  to 
quamvis  noc  pupillo  periculosum  a son  under  the  age  of  puberty  is  not 
sit.  less  valid  because  written  on  the 

same  tablet  in  which  the  testator  has 
instituted  him  his  heir,  whatever 
danger  it  may  involve  to  the  pupil. 
Gai.  ii.  181. 

4.  Non  solum  autem  hcredibus  4.  .\scendants  may  not  only  sub- 
institutis  impuberibus  liberis  ita  stitute  to  their  children  under  the  age 
substituere  parentes  possunt,  ut  et  of  puberty,  so  that  if  such  children  be- 
si  beredes  eis  extiterint  et  ante  pu-  come  their  heirs,  and  die  under  the 
bertatem  mortui  fuerint,  sit  eis  age  of  puberty,  any  one  whom  the 
heres  is,  quern  ipsi  voluerint,  sed  testator  pleases  shall  be  made  their 
etiam  exheredatis.  Itaque  eo  casu  heir,  but  they  may  also  substitute 
si  quid  pupillo  ex  hereditatibus  to  their  disinherited  children ; and 
legatisve  aut  donationibus  propin-  therefore,  in  such  a case,  whatever 
quorum  atque  amicorum  adquisitum  a disinherited  child,  within  the  age 
fuerit,  id  omne  ad  substitutura  per-  of  puberty,  may  have  acquired  by 
tinet.  Quiecuraque  diximus  de  sub-  succession,  by  legacies,  or  by  gift  from 
stitutione  impuberum  liberorum  vcl  relations  and  friends,  nil  becomes  the 
hcredum  institutorum  vel  exhere-  property  of  the  substituted  heir.  .\11 
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datorum,  eadem  etiam  de  posturais  we  have  said  concerning  the  substi- 
intellegimus,  tution  of  children  under  the  age  of 

puberty,  whether  instituted  heirs,  or 
aisinherited,  is  applicable  also  to 
posthumous  children. 

Gal  ii.  182,  183. 

It  was  not  because  he  instituted  a child  in  his  own  testament 
that  a paterfamilias  could  make  the  testament  of  that  child,  but 
because  the  child  was  in  his  power,  and  hence  he  could  make  the 
testaments  even  of  children  whom  he  disinherited.  Grandchildren 
and  other  descendants  could  also  be  made  subject  to  a pupillary 
substitution  by  their  grandfather,  if  they  were  immediately  in  his 
power,  that  is,  if  their  own  father  was  dead  or  emancipated. 

It  was  necessary  that  the  child  should  be  under  the  power  of 
the  father  at  the  time  of  making  the  substitution,  and  also  at  that 
of  the  father  s death.  No  testator  could,  therefore,  substitute  to  an 
emancipated  child.  (D.  xxviii.  6.  2.  pr.)  If,  after  the  child  became 
SKI  juris,  he  was  arrogated,  this  vitiated  the  substitution  ; but  the 
person  who  arrogated  him  was  obliged  to  give  security  that  if  the 
child  died  under  the  age  of  puberty,  he  would  give  up  to  the 
substituted  heir,  or  to  the  heredcs  legitirai  if  no  one  was  substi- 
tuted, all  that  would  have  come  to  the  pupil  if  the  substitution 
had  remained  valid.  Pupillary  substitution  might  also  be  made 
by  the  adoptive  father;  but  it  did  not  atlect  the  property  which 
the  pupil  had  when  arrogated.  (See  Bk.  i.  Tit.  11.  3.)  It  is, 
perhaps,  hardly  necessary  to  observe,  that  in  every  case  of  pupil- 
lary substitution  save  the  last,  the  substituted  heir  took  not  only 
what  the  pupil  received  from  the  father,  but  all  that  the  pupil 
would  have  had  to  dispose  of  by  testament,  if  he  had  been  capable 
of  making  a testament. 

5.  Liberis  autem  suis  testamen-  5.  No  on«  can  make  a testament 

turn  facere  nemo  potest,  nisi  et  sibi  for  his  children  unless  he  also  makes 
facial : nam  pupillare  testamentum  a testament  for  himself : for  the  pu- 
parsetseqnelaestpaterni  testament!,  pillary  testament  is  a part  of,  and 
adeo  ut,  si  patris  testamentum  non  accessory  to,  the  testament  of  the 
valeat,  ne  filii  quidem  valebit.  parent,  so  much  so,  that  if  the  testa- 

ment of  the  father  is  not  valid,  neither 
is  that  of  the  son. 

D.  rsviii.  6.  2.  1. 

The  two  testaments  were  generally  contained  in  the  same 
instrument;  but  a testator  might,  if  he  pleased,  make  his  son’s 
testament  by  a different  instrument,  or  might  even  make  it  by 
verbal  nuncupation,  although  his  own  testament  was  written. 

6.  Vel  singulis  autem  Hberis  vel  6.  A testator  may  make  a pupillary 

qui  eorum  novissimus  impubes  substitution  to  eawh  of  his  children, 
morietur,  substitui  potest.  Singulis  or  to  him  who  shall  die  the  last  under 
quidem,  si  neminem  eorum  intestato  the  age  of  puberty  ; to  each,  if  he  is 
aecedere  voluit : novissimo,  si  jus  unwilling  that  any  of  them  should  die 
legitimarum  hereditattun  integrum  intestate ; to  the  last  who  shall  die,  if 
inter  eos  custodiri  velit.  he  wdshes  that  the  order  of  legal  suc- 

cession should  be  rigidly  preserved 
among  them. 

D.  xxviii.  6.  37. 
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7.  Substituitur  autem  iinpu-  7.  A substitution  may  be  made  to 

beri  aut  nominatim,  veluti  ‘Titius’  a child  under  the  age  of  puberty  by 
aut  generaliter  ‘ quisquis  mihi  heres  name,  as  ‘ Let  Titius  succeed  ’ ; or  gener- 
erit  ’ : quibus  verbis  vocantur  ex  ally,  as  ‘ whoever  shall  be  my  heir 
substitutioue,  impubere  filio  mortuo,  liy  these  latter  words  all  are  called  to 
qui  et  scripti  sunt  heredes  et  exti-  the  inheritance  by  substitution,  on  the 
terunt,  et  pro  qua  parte  heredes  facti  death  of  the  son  under  the  age  of 
sunt.  puberty,  who  have  been  instituted,  and 

have  become  heirs  to  the  father,  and 
each  in  proportion  to  the  share  as- 
signed to  him  as  heir. 

D.  xxviii.  6.  8.  1. 

Qainquia  mihi  heres  erit,  idem  impuberi  filio  heres  esto,  Is 
the  full  expression  given  in  the  Digest. 

8.  Musculo  igitur  usque  ad  quat-  8.  .\  substitution  then  may  be  made 

tuordecim  annos  substitui  potest,  to  males  up  to  the  age  of  fourteen, 
feminie  usque  ad  duodecim  annos : and  to  females  up  to  that  of  twelve 

et  si  hoc  tempus  excesserit,  substi-  years : this  age  once  passed,  the  sub- 
tutio  evanescit.  stitution  is  at  an  end. 

D.  xxviii.  0.  14. 

The  father  could  not  extend  the  time  beyond  fourteen  }’ears, 
but  he  could  make  it  less ; as,  for  example,  si  filiics  meus  inf  ra 
decimum  annum  decesserit. 

The  substitutio  pupilluris  would  be  at  an  end  not  only  by  the 
pupil  attaining  the  age  of  puberty,  but  by  his  undergoing  a 
capitis  deminutio  and  not  recovering  his  former  status  before  the 
age  of  puberty,  or  dying  before  his  father,  as,  in  either  of  the.se 
ca.ses,  it  would  be  imjswsible  he  should  make  a testament.  Or, 
again,  if  no  one  entered  on  the  father’s'  inheritance,  or  the  father’s 
testament  was  in  any  way  made  inoperative,  the  testament  of  the 
son  was  void,  because  it  was  on  the  validity  of  the  testament  of 
the  father  that  the  validity  of  the  testament  of  the  son  depended. 

9.  Extronoo  vero  vel  filio  puberi  9.  After  having  instituted  a stranger 
heredi  institute  ita  substituerc  nemo  or  son  of  full  age,  a testator  cannot 
potest,  ut,  si  heres  extiterit  et  intra  then  go  on  to  substitute  another  heir 
aliquod  tempus  decesserit,  alius  ei  to  him,  if  he  dies  within  a certain 
sit  heres : sed  hoc  solum  permis-  time.  All  that  is  allowed  is,  to  oblige, 
sum  est,  ut  eum  per  fideicommissum  by  a fideicommissum , the  person  insti- 
testator  obliget,  alii  hereditatem  ejus  tuted  to  give  up  all  or  a part  to  a third 
vel  totam  vel  pro  parte  restituere : person.  WTiat  the  law  is  on  this  point 
quod  jus  quale  sit,  suoloco  trademus.  we  will  explain  in  its  proper  place. 

Gai.  ii.  184. 

It  is  to  be  observed  that,  in  a fideicommissum,  the  te.stator 
doe.s  not  attempt  to  deal  with  the  inheritance  of  another;  he 
only  regulates  the  transmission  of  his  own,  and  nothing,  therefore, 
passed  by  the  fideicommissum,  except  what  came  to  the  person 
instituted  from  the  testator. 

.Soldiers  could  make  a te.stament  for  their  children  without 
having  made  their  own,  and  could  suljstitute,  so  far  as  the  inherit- 
ance they  gave  went,  to  their  children  over  pul)erty,  to  emancipateil 
children  and  strangers.  (D.  xxviii.  6.  2.  1 ; L).  x.xviii.  6.  10.  5 ; 
D.  xxviii.  6.  15;  D.  xxix.  1.  41.  4 and  5.) 
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Tit.  XVII.  QUIBUS  xMODIS  TESTAMENTA 
INFIRMANTUR. 

I'estamentum  jure  factum  usque  A testament  duly  made  remains 
eo  valet,  donee  rumpatur  irritumve  valid  until  it  is  either  revoked  or 
fiat.  rendered  ineffectual. 

If  somethinf^  was  originally  wanting  to  the  validity  of  the 
testament,  if  some  formality  was  wanting,  it  was  spoken  of  as 
being  injustum,  non  jure  factum,  or  imperfectum;  and  as  nulliua 
rnomenti,  if  a child  was  not  properly  disinherited.  But  it  might 
be  quite  valid  when  made,  and  subsequently  lose  its  effect;  in 
such  a case  it  was  either  ruptum,  i.e.  its  force  was  broken,  it  w^as 
revoked,  either  by  agnation  of  a suus  herea,  or  by  a subsequent 
testament ; or  it  was  irritum,  rendered  useless  by  the  testator 
undergoing  a change  of  status,  or  by  no  one  entering,  under  it,  on 
the  inheritance.  (D.  xxviii.  3.  1 .)  In  this  last  case  it  w’as  specially 
said  to  be  dcstitutum ; but  the  general  expression  irritum  was 
applied,  as  well  as  the  more  particular  term  destitutum,  to  a testa- 
ment that  had  been  abandoned. 

We  have  no  term  nearer  to  ruptum  than  revoked ; but  it  doc.s 
not  express  it  very  accurately,  as  the  rupture  of  the  testament 
might  be  something  quite  independent  of  the  testators  will, 
whereas  revocation  properly  implies  a voluntary  act  of  the  testator. 
We  have  hitherto,  in  order  to  keep  up  the  metaphor,  translated  it, 
‘ the  force  of  the  testament  is  broken  ’ ; but  this  paraphrase  is  too 
cumbrous  to  be  retained  when  the  expression  occurs  frequently. 

1.  Itumpiturautemtestamentum,  1.  A testament  is  revoked  when, 
cum  in  eodem  statu  manente  testa-  the  testator  still  remaining  in  the 
tore  ipsius  testamenti  jus  vitiatur.  same  sfaltw,  the  effect  of  the  testament 
Si  quis  enim  post  factum  testamen-  is  destroyed  ; for  if,  after  making  his 
turn  adoptaverit  sibi  filium  per  im-  testament,  he  arrogates  a person  sui 
peratorem  eura,  qui  sui  juris  est,  juris  by  licence  from  the  emperor, 
aut  per  pnetorem  secundum  nostram  or  if  in  the  presence  of  the  pnetor, 
constitutionemeum,  quiin  potestate  and  by  virtue  of  our  constitution,  he 
parentis  fuerit,  testamentum  ejus  adopts  a child  under  the  pow'er  of  hi.s 
rumpitur  quasi  adgnatione  sui  here-  natural  ascendant,  then  the  testament 
dis.  is  revoked  by  this  quasi-agnation  of  a 

suus  heres. 

G.\i.  ii.  138  et  seq. 

We  have  already  seen  how^  the  rupture  of  the  testament  might 
be  avoided  by  instituting  or  disinheriting  posthumous  children 
and  quasi-postumi.  (Tit.  13.  2.)  But  when  a new  auua  heres  came 
into  the  family  by  the  civil  agnation  produced  by  adoption  or  arro- 
gation,  the  stricter  law  of  the  time  of  Gains  pronounced  that  the 
testament  wa.s  inevitably  revoked.  But  in  the  times  of  the  later 
jurists,  if  the  new  suus  heres  had  been  instituted  by  anticipation, 
the  te.stament  was  considered  as  not  revoked  (D.  xxviii.  2.  23), 
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and  it  was  only  when  he  had  been  omitted  or  disiidierited,  that 
the  rnle  making  the  testament  of  no  effect  was  allowed  to  prevail. 
And  Justinian  seems  here  to  countenance  the  opinion  by  omitting 
the  word  omnimodo,  which  Gaius  adds  to  rumpitur. 


2.  Posteriore  quoque  testamento, 
quod  jure  perfectum  est,  superiiis 
rumpitur.  Neo  interest,  an  exti- 
terit  aliquis  heres  ex  eo,  an  non  ex- 
titerit : hoc  enim  solum  spectatur, 
an  aliquo  casu  existere  potnerit. 
Ideoquo  si  quis  aut  noluerit  heres 
esse,  aut  vivo  testatore  aut  post 
mortem  ejus,  antequam  hereditatem 
adiret,  decesserit,  aut  condicione, 
sub  qua  heres  institutus  est,  defec- 
tus  sit,  in  his  casibus  paterfamilias 
intestatus  moritur : nam  et  prius 
testamentum  non  valet,  ruptum  a 
posteriore,  et  posterius  aeque  nuUas 
vires  habet,  cum  ex  eo  nemo  heres 
exti  terit. 

(iAI. 


2.  .\  former  testament  is  equally 
revoked  by  a subsequent  one  made 
as  the  law  requires,  nor  does  it  sis'- 
nify  whether  mider  the  new  testament 
any  one  becomes  heir  or  not ; the  only 
question  is,  whether  there  could  have 
been  an  heir  under  it : therefore,  if 
an  instituted  heir  renounces,  or  dies, 
either  during  the  life  of  the  testator, 
or  after  the  testator’s  death,  but  before 
entering  upon  the  inheritance,  or  if  his 
interest  terminates  by  the  failure  of 
the  condition  under  which  he  was  in- 
stituted— in  any  of  these  cases  the 
testator  dies  intestate ; for  the  first 
testament  is  invalid,  being  revoked 
by  the  second,  and  the  second  is  of  as 
little  force,  os  there  is  no  heir  under  it. 
ii.  144. 


If  the  heir  instituted  in  a second  testament  would  have  taken 
as  heres  ah  intestato,  the  second  testament,  although  it  might  be 
not  formally  made  (jure  perfectum),  was  still  held  valid,  as  an 
expression  of  the  last  will  of  the  deceased,  who  died  inte.state 
indeed,  but  who.se  wishes  were  binding  on  the  heir.  (D.  xxviii.  3. 
2 . C.  vi.  2,3.  21.  3.) 

The  two  modes  mentioned  in  the  text  by  which  a testament 
could  be  revoked  are  the  agnation  of  a suus  heres  and  the  making 
a subsequent  te.staraent.  But  the  testator  could  al.so  revoke  it 
by  tearing  or  defacing  it,  or  by  signifying  a wish  to  have  it  re- 
voked before  three  witnesses;  or  if  the  testament  had  at  the 
time  of  the  testator’s  death  been  made  ten  years,  it  was  enough  to 
make  it  considered  as  revoked  if  the  testator  had  signified,  before 
three  witnesses  or  by  a deed,  his  wish  that  it  should  not  remain  in 
force.  Theodosius  had  enacted  that  a testament  should  lie  always 
invalid  after  ten  years  had  expired  from  the  time  of  its  being 
made.  Justinian  allowed  testaments  to  remain  valid,  as  a general 
rule,  for  any  length  of  time,  but  retained  the  efi'ect  of  the  lap.se 
of  time  if  the  testator  had  also  signified,  as  above  mentioned,  his 
wish  to  have  his  testament  revoked.  (C.  vi.  23.  27.) 

When  it  is  said  that  a subsequent  testament  to  revoke  a prior 
one  mu.st  be  regularly  made,  it  must  be  understood  that,  in  the 
case  of  .soldiers,  their  privilege  of  making  a testament  in  any  wa\' 
they  pleased  would  permit  them  to  revoke  a prior  testament  by 
any  te.staraent  that  expressed  their  intentions. 

3.  Sed  si  quis,  priore  testamento  3.  If  any  one,  after  having  duly 
jure  perfecto,  posterius  leque  jure  made  a testament,  makes  another  in  an 
fccerit,  etiaiusi  ex  certis  rebus  in  eo  equally  valid  way,  although  the  heir  is 
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heredrm  institucrit,  superius  testa- 
nientuiii  sublatum  esse  divi  Severus 
et  Antoninus  rescripsemnt.  Cujus 
constitutionis  inseri  verba  jussimus, 
cum  aliud  quoque  pneterea  in  ea 
constitutione  expressum  est.  ‘ Im- 
pcratores  Severus  et  Antoninus 
Cocceio  Campano.  Testamentum 
secundo  loco  factum,  licet  in  eo 
certarum  rerum  heres  scriptus  sit, 
jure  volere,  perinde  ac  si  rerum 
rnentio  facta  non  esset,  sed  teneri 
heredem  scriptum,  ut,  contentus 
rebus  sibi  datis,  aut  suppleta  quarta 
«x  lece  Falcidia,  bereditatem  resti- 
tuat  his,  qiii  in  priore  testamento 
scripti  fuerant,  propter  inserts  verba 
secundo  testamento,  quibus,  ut  va- 
lerct  prius  testamentum,  expressum 
•est,  dubitari  non  oportet,’  Et  rup- 
tum  quidem  testamentum  hoc  mono 
efficitur. 


instituted  therein  for  certain  particular 
things  only,  yet,  as  the  Emperors  Se- 
verus and  Antoninus  have  decided  by 
a rescript,  the  first  testament  is  con- 
sidered to  be  thereby  destroyed.  We 
have  ordered  the  words  of  this  con- 
stitution to  be  here  inserted,  as  it 
contains  a further  provision.  ‘ The 
Emperors  Severus  and  Antoninus  to 
Cocceius  Campanus : a second  testa- 
ment, although  the  heir  named  in  it 
is  instituted  in  particular  things  only, 
shall  be  as  valid  as  if  the  things  had 
not  been  specified,  but  unquestionably 
the  heir  instituted  in  the  second  testa- 
ment must  content  himself  either  with 
the  things  given  him,  or  with  the 
fourth  part,  made  up  to  him  according 
to  the  tez  Falcidia,  and  shall  be  bound 
to  restore  the  rest  of  the  inheritance 
to  the  heirs  instituted  in  the  first  testa- 
ment, on  account  of  the  words  inserted 
in  the  second,  by  which  it  is  declared, 
that  efl'ect  shall  be  given  to  the  first 
testament  This,  therefore,  is  a mode 
in  which  a testament  is  revoked. 


D.  XXX vi.  1.  20. 


It  was  not  the  lex  Falcidia,  but  the  eenatusconsultum  Pega- 
sianum,  by  which  this  fourth  was  in  such  a case  given  to  the  heir. 
(See  Tit.  23.  5.) 

If  the  heir  was  instituted  for  a part  only,  certce  res,  he  would 
by  law  be  instituted  for  the  whole,  as  no  one  could  die  partly 
testate ; but  if  in  the  second  testament  it  was  expressed  that  the 
first  should  be  valid,  this  would  be  the  same  as  imposing  a fidei- 
commiesum  on  the  heir  under  the  second  testament,  the  terms  of 
the  fidcicommissitm  being  contained  iu  the  tii-st  testament. 

-1.  .tlio  quoque  modo  testamenta  4.  Testaments  duly  made  arc  also 
jure  facta  infirmantur,  vcluti  cum  invalidated  in  another  way,  viz.  if  the 
is,  qui  fecerit  testamentum,  capite  testator  suffers  a capitis  deminulio. 
deminutus  sit.  Quod  quibus  modis  We  have  shown  in  the  First  Book 
accidit,  primo  libro  rettulimus.  under  what  circumstances  this  may 

happen. 

Gai.  ii.  14.V 


As  it  was  from  his  civil  status  that  a testator’s  power  of 
making  a testament  proceeded,  any  change  in  this  was  lield, 
except  in  the  case  of  soldiers  (Tit.  11.  5),  to  invalidate  any  exercise 
of  the  fsjwer  made  before  the  change. 


0.  Hoc  autem  casu  irrita  fieri 
testamenta  dicuntur,  cum  alioquin 
et  qiue  rumpantur,  irrita  fiunt,  et 
<iuae  btatim  ab  initio  non  jure  fiunt, 
irrita  simt ; et  ea,  quse  jure  facta 
sunt,  postea  propter  capitis  deminu- 
tionem  irrita  fiunt,  possumus  nihilo 


5.  In  such  a case  testaments  are 
said  to  become  ineffectual,  although 
those  which  are  revoked,  or  which, 
from  the  beginning,  were  not  legally 
valid,  may  equally  well  be  termed  in- 
effectual. We  may  also  term  those 
testaments  revoked,  which,  being  at 
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uiinus  rupta  dicere.  Sed  quia  8anc  first  legally  made,  are  afterwards  ren- 
commodins  erat  singulas  causes  dered  ineffectual  by  a capitis  dcmi- 
singulis  appellationibus  distingui,  nutio.  But,  as  it  is  more  convenient 
ideo  quiedam  non  jure  facta  dicun-  to  distinguish  by  different  terms  each 
tur,  qu®dam  jure  facta  rumpi  vel  cause  that  invalidates  a testament, 
irrita  fieri.  some  are  said  to  be  irregularly  made, 

and  others  regularly  made,  to  be  re- 
voked or  rendered  ineffectual. 

Gai.  ii.  14C. 

Under  irrita  testamenta  we  must  include  those  which  the 
jurisconsults  termed  destituta,  i.e.  abandoned,  by  no  one  entering 
on  the  inheritance. 


6.  Non  tamen  per  omnia  inutilia  6.  But  te.staments  at  first  validly 
sunt  ea  testamenta,  quie  ab  initio  made,  and  afterwards  rendered  in- 
jure facta  propter  capitis  deminu-  effectual  by  acapifi«<f«mtnti/io,  are  not 
tionem  irrita  facta  sunt.  Nam  si  absolutely  void  ; for  if  they  have  been 
septem  testium  signis  signata  sunt,  attested  by  the  seals  of  seven  wit- 
potest  scriptus  Tieres  secundum  nesses,  the  instituted  heir  can  obtain 
tabulas  testamenti  bonomm  posses-  possession  of  the  goods  according  to 
sionem  agnoscere,  si  modo  defunctus  the  testament,  provided  that  the  tes- 
et  civis  Bomanus  et  sus  potestatis  tator  was  a Boman  citizen,  and  was 
mortis  tempore  fuerit : nam  si  ideo  xKiyurts  at  the  time  of  his  death.  For 
irritum  factum  sit  testamentum,  if  a testament  becomes  ineffectual  be- 
quod  civitatem  vel  etiam  libertatem  cause  the  testator  has  lost  the  rights  of 
testator  amisit,  aut  quia  in  adoptio-  a citizen  or  his  liberty,  or  because  he 
nem  se  dedit  et  mortis  tempore  in  has  given  himself  in  adoption,  and  at 
adoptivi  patris  potestate  sit,  non  the  time  of  his  death  was  under  the 
potest  scriptus  heres  secundum  power  of  his  adoptive  father,  then  the 
tabulas  bonomm  possessionem  pe-  instituted  heir  cannot  demand  posses- 
tcre.  sion  of  the  goods  according  to  the 

terms  of  the  testament. 

Gai.  ii.  147. 


The  meaning  of  the  praetor  giving  the  bonomm  poasessio 
secundum  talnuas  is,  that  he  ordered  that  piossession  of  the  pro- 
perty should  be  given  as  the  testator  intended,  though,  by  the 
rules  of  strict  law,  the  testament  in  which  he  had  expre.s.sod  his 
intention  was  invalidated.  The  instance  referred  to  in  the  te.xt 
is  that  of  a testator,  after  making  his  testament,  sutlering  a capitis 
deminutio,  but  returning  to  his  old  status  before  dying.  In  such 
a case  the  pnetor  gave  the  bonomm  possessio ; but  if  the  testator 
had  been  arrogated  and  then  emancipated,  he  must  (since  the 
arrogation  was  his  own  act)  have  after  his  emancipation  expressly 
declared  his  wish  to  abide  by  his  testament  made  before  arrogation 
(G.\I.  ii.  147),  or  the  pnetor  would  not  give  the  bonomm  possessio 
to  the  instituted  heir.  This,  however,  cannot  have  been  neces.sary 
after  Justinian  enacted  that  a person  arrogated  retained  the 
dominium  of  his  property. 


7.  Ex  CO  autem  solo  non  potest 
infirmari  testamentum,  quod  postea 
testator  id  noluit  valerc : plusque 
adeo,  etsi  quis  post  foctmu  prius 
testamentum  posterius  faccre  coe- 
peril  et  aut  mortolitate  pr®ventus, 
aut  quia  eum  cjus  rei  pcenituit,  id 


7.  X testament  cannot  be  invali- 
dated solely  because  the  testator  is 
afterwards  unwilling  that  it  should 
take  effect  ; so  much  so  that,  if  any 
one,  after  making  one  testament, 
begins  another,  and  then,  being  pre- 
vented by  death,  or  from  having 


Digitized  by  Google 


LIB.  II. 


TIT.  XVIII. 


209 


changed  his  mind,  does  not  complete 
it,  it  is  decided  in  an  address  to  the 
senate  by  the  Emperor  Pertinax.  that 
the  first  testament  shall  not  be  niiulc 
Inefiectual  unless  the  subsequent  oue 
is  regularly  made  and  complete,  for 
an  imperfect  testament  is  undoubtedly 
null. 

C.  vi.  23.  21.  5. 

See  note  on  paragraph  2. 

8.  Eadem  oratione  expressit,  non  8.  The  emperor  declared  in  the 
admissurum  se  hereditatem  ejus  same  address  to  the  senate,  that  he 
qui  Utis  causa  principcm  hereden  would  not  accept  the  inheritunee  of 
reliquerit,  neque  tabulas  non  legi-  any  testator,  who,  on  account  of  a 
time  factas,  in  quibus  ipse  ob  earn  suit,  made  the  emperor  his  heir  ; that 
causam  heres  institutus  erat,  pro-  he  would  never  make  valid  a testament 
baturum  neque  ex  nuda  voce  heredis  legally  deficient  in  form,  if,  in  order 
nomen  admissurum  neque  ex  uUa  to  cover  the  deficiency,  he  himself  was 
Ecriptura,  cni  juris  auctoritas  desit,  instituted  heir ; that  he  would  not  ac- 
aliquid  adepturum.  Secundum  h®c  cept  the  title  of  heir,  if  he  was  insti- 
divi  quoque  Sevems  et  Antoninas  tuted  by  mere  word  of  mouth  ; and 
Bspissimerescripsenmt: ‘licetenim,'  that  he  would  never  take  anything  by 
inquiunt,  ‘ legibus  soluti  sumus,  at-  virtue  of  any  writing  wanting  the 
tamen  legibus  yivimus  authority  of  strict  law.  The  Em- 

perors Severus  and  Antoninus  have 
also  often  issued  rescripts  to  the  same 
purpose  : ‘for  although,’  say  they, 
* we  are  freed  from  the  tie  of  the  laws, 
yet  we  live  in  obedience  to  them 

D.  xxxii.  23. 

Testators  occasionally  made  the  emperor  their  heir,  in  order 
that  their  adversary  in  a lawsuit  might  have  him  to  contend  with. 

An  oratio  was  an  address  to  the  senate  by  the  emperor,  in 
which  he  explained  to  them  what  they  were  to  enact ; they  then 
put  his  recommendations  into  the  shape  of  a senatusconsultum. 


non  perfecisset,  divi  Fertinacis  ora- 
tione cautum  est,  ne  alias  tabul® 
priores  jure  fact®  irrits  fiant,  nisi 
sequentes  jure  ordinal®  et  perfect® 
fvierint.  Nam  imperfectum  testa- 
mentum  sine  dubio  nullum  est. 


Tit.  XVIII.  DE  INOFFICIOSO  TESTAMENT©. 


Quia  plerumque  parentes  sine 
causa  liberos  sues  vel  exheredant 
vel  omittunt,  inductum  est,  ut  de 
inofficioso  testamento  agere  possint 
Uberi,  qui  queruntur,  aut  iniquo  se 
exheredatos  aut  inique  prsteritos, 
hoc  colore,  quasi  non  son®  mentis 
fuerunt,  cum  testamentum  ordin- 
arent.  Sed  hoe  dicitur,  non  quasi 
vere  furiosus  sit,  sed  recte  quidem 
fecit  testamentum,  non  autem  ex 
officio  pietatis  ; nam  si  vere  furiosus 
est,  nullum  est  testamentum. 


Since  ascendants  often  disinherit 
their  children  or  omit  them  in  their 
testaments  without  any  cause,  chil- 
dren who  complain  that  they  have  been 
unjustly  disinheritod  or  omitted,  have 
been  pennitted  to  bring  the  action  de 
inofficioso  testamento,  on  the  supposi- 
tion that  their  parents  were  not  of 
sane  mind  when  they  made  their  testa- 
ment. This  does  not  mean  that  the 
testator  was  really  insane,  but  that 
the  testament,  though  regularly  made, 
is  inconsistent  with  the  duty  of  affec- 
tion he  owed.  For,  if  a testator  is 
really  insane  at  the  time,  his  testa- 
ment is  null. 


D.  V.  2.  2,  3,  5. 

p 
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As  we  may  gather  from  the  text,  a testament  was  termed 
inoffi.ciosu,vx,  which  was  at  variance  with  the  dictates  of  natural 
affection,  and  thase  duties  of  near  relationship  which  were  ex- 
pressed by  the  term  ojfficiuin  pietalia.  A presumption  seemed  to 
arise  that  the  persons  very  clo.sely  connected  with  the  testator,  if 
passed  over,  must  have  done  .something  to  merit  the  testator’s  dis- 
approbatioa  They  might  therefore  naturally  desire  to  have  their 
character  {cestimatio)  protected  against  this  imputation,  and  they 
therefore  applied  to  the  praetor  to  set  the  testament  aside.  A 
testament  regularly  and  validly  made,  but  liable  to  the  objection 
that  it  was  inofficiosum,  was  liable  to  be  set  aside  on  the  applica- 
tion of  the  children,  or,  if  there  were  no  children,  on  that  of  the 
ascendants,  or,  if  there  were  no  ascendants,  on  that  of  the  brother 
or  sister  of  the  deceased,  the  claim  of  these  last,  however,  only 
prevailing  where  the  person  instituted  was  turpis. 

It  is  not  known  at  what  date  the  action  deinoffi,cioso  testamento 
was  first  introduced.  It  is  referred  to  by  Cicero.  (In  Verr.  i.  i'2.) 

It  was  brought  before  the  centumviri,  as  were  all  actions  concerning 
inheritances,  and  if  they  pronounced  the  testament  ‘ inoficiosum,' 
all  its  dispositions  were  set  aside,  and  the  inheritance  pa.ssed  accord- 
ing to  the  succession  ab  intestate.  (See  Introd.  sec.  77,  92.) 

The  power  of  bringing  the  action  was,  however,  not  confined  . 
entirely  to  tho.se  who  were  disinherited.  Children  omitted  by  the 
mother,  and  grandchildren  omitted  by  the  maternal  grandfather, 
might  bring  it,  as  we  have  already  seen.  (Tit.  13.  7.) 

The  object  of  permitting  the  action  was  that  those  permitted 
to  bring  it  on  account  of  their  strong  claims  on  the  testator  should 
not  be  disinherited  or  omitted  altogether  without  sufficient  cause. 

If,  therefore,  they  got  in  any  way  a fourth  of  what  they  would 
liave  received  in  a succession  ab  iniestato,  or  were  excluded  for 
what  the  law  considered  a just  cause  (which  Justinian  afterwards 
required  to  be  expressed  in  the  testament,  Nov.  1 1 5.  3),  such  as  gross 
misconduct  towards  the  testator,  they  could  not  bring  this  action. 

1.  Non  tantum  autem  liberisper-  1.  It  is  not  children  only  who  are 
inissum  est  parentuin  testamentum  allowed  to  attack  the  testaments  of 
inofficiosutn  accusare,  veruin  etiam  their  ascendants  as  inofficious.  Ascen- 
parentihus  liheronun.  Soror  autem  dants  are  also  permitted  to  attack 
et  frater  turpihus  personis  scriptis  those  of  their  children.  The  brothers 
heredibus  ex  sacris  constitutionihus  and  sisters  of  a testator,  also,  by  the 

Ereelati  sunt : non  ergo  contra  onmes  imperial  constitutions,  are  preferred 
eredes  agere  possunt.  Ultra  fratres  to  infamous  persons,  if  anv  such  have 
et  Borores  cognati  nuUo  modo  aut  been  instituted  heirs.  Thus,  then, 
agere  possunt  aut  agentes  vincere.  they  cannot  bring  such  an  action 

against  any  heir.  Beyond  brotliers 
and  sisters  no  cognate  can  bring  or 
succeed  in  such  an  action  at  all. 

C.  iii.  28.  21,  27. 

Before  Justinian,  brothers  and  sisters  could  only  bring  thi.s 
action  while  the  tie  of  agnation  was  in  existence.  He  permitted 
them  to  bring  it  durante  vet  non  agnations  (C.  iii.  28.  27),  and 
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thu.s  made  it  sufficieut  that  they  should  be  merely  consanguinti, 
i.e.  lx)rn  of  the  same  father.  Sulwetiuently,  by  the  118th  Novel, 
uterine  brothers  or  sisters  were  placed  on  the  same  footing  as 
consanguinei. 

2.  Tam  autem  naturales  libori,  2.  But  natural  children,  as  well 
quain  secundum  nostree  constitutio-  as  adopted  (the  distinction  between 
nis  divisionem  adoptati  ita  demum  adopted  children  laid  down  in  our 
de  inofficioso  testamento  agere  pos-  constitution  being  always  observed), 
sunt,  si  nullo  alio  jure  ad  bona  de-  can  only  attack  the  testament  as  in- 
functi  venire  possunt.  Nam  qui  officious,  i(  they  can  obtain  the  effects 
alio  jure  veniunt  ad  totam  heredi-  of  the  deceased  in  no  other  way  ; for 
tatem  vel  partem  ejus,  de  inofficioso  those  who  can  obtain  the  whole  or  a 
agere  non  possunt.  Postumi  quo-  ■ part  of  the  inheritance  by  any  other 
que,  qui  nullo  alio  jure  venire  pos-  means,  cannot  bring  an  action  cU  in- 
sunt,  de  inofficioso  agere  possunt.  officioso.  Posthumous  children,  also, 

who  are  unable  to  recover  their  inherit- 
ance by  any  other  method,  are  allowed 
to  bring  this  action. 

D.  V.  2.  6.  pr.  and  8.  15. 

Those  adopted  by  strangers  could  not  impugn  the  testament  of 
the  adoptive  father,  if  they  were  disinherited  or  passed  over,  but 
those  who  were  adopted  by  their  a.seendants  could.  This  is  the 
divisio  here  alluded  to.  (See  Bk.  i.  Tit.  11.  2.) 

The  actio  de  inoffi,cio8o  testamento  was  only  a last  resource 
open  to  those  who  had  no  other ; a pupil,  therefore,  arrogated,  and 
afterwards  disinherited  by  the  arrogator,  could  not  bring  this 
action,  because  he  was  entitled  to  the  quarta  Antonina  (sec  Bk.  i. 
Tit.  11.  3) ; nor,  again,  could  an  emancipated  son,  omitted  in  the 
testament  of  his  father,  because  the  pnetor  gave  him  possession  of 
the  goods  contra  tabulas.  (See  Tit.  13.  3.) 

3.  .\11  this  must  be  understood  to 
take  place  only  when  nothing  at  all  has 
been  left  them  by  the  testament  of  the 
deceased:  a provision  introduced  by 
our  constitution,  out  of  respect  for  the 
rights  of  nature.  For,  if  the  lea.st 
part  of  the  inheritance  or  any  one 
single  thmg  has  been  given  them,  they 
cannot  bring  an  action  de  inojfieioso 
testamento  : but  they  must  have  made 
up  to  them  one-fourth  of  what  would 
have  been  their  share,  if  the  deceased 
had  died  intestate,  supposing  what  is 
given  does  not  amount  to  this  fourth  : 
and  this,  although  the  testator  has 
not  a«lded  to  his  gift  any  direction 
that  this  fourth  is  to  be  made  up  to 
them  according  to  the  estimate  of  a 
trustworthy  person. 

(J.  Hi.  28.  30.  pr.  and  1. 

A plebiscituin  wa.s  passed  in  the  year  b.c.  40,  called  the  lex 
FaldiVia  (Tit.  22),  which  provided  that  one  clear  fourth  of  the 

p 2 


3.  Sed  hsec  ita  accipienda  simt, 
si  nihil  eis  penitus  a testatori- 
bus  testamento  relictnm  est.  Quod 
nostra  constitutio  ad  verecundiam 
natur®  introduxit.  Sin  vero  quanta- 
cumque  pars  hereditatis  vel  res  eis 
fuerit  relicto,  de  inofficioso  querela 
quiescente,  id,  quod  eis  deest,  usque 
ad  quartam  legitim®  partis  repletur, 
licet  non  fuerit  adjectuin,  boni  viri 
arbitratu  debere  earn  repleri. 
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inheritance  must  remain  to  the  heir,  and  the  legacies  could  only 
atlect  three-fourths.  Either  from  the  analogy  of  this  law,  or  by 
some  expre.ss  enactment,  it  was  decided  that  every  one  who  was 
near  enough  in  blood  to  the  testator  to  bring  the  action  de  in- 
officioso,  might  bring  it,  though  mentioned  in  the  testament, 
unless  one-fourth  was  theretw  given  him  of  what  he  would  have 
received  in  a succession  ab  intestato.  This  fourth  part  wa.s 
spoken  of  under  ditlerent  names.  Sometimes  it  was  itself  termed 
the  F(dcidia(solam  eis  Falcidiavidebitccauccessionisrelinquant, 
Cod.  TheoiL  xvi.  7.  28).  Sometimes  it  is  spoken  of  as  the  portio 
leqibiut  debita,  or  portia  legitima  (C.  iii.  28.  28.  1 ),  and  commenta- 
tors have  called  it  simply  the  legitima.  In  the  text,  it  will  be 
seen,  the  term  legitima  pars  is  used  to  express  the  share  the  per- 
sons would  have  taken  ab  intestato. 

Before  the  time  of  Justinian  (Cod.  Theod.  ii.  19.  4),  unle.ss  a 
testator  either  expressly  gave  this  fourth,  or  gave  a direction  that 
such  an  additional  share  of  the  goods  should  he  added  to  that 
actually  given,  as  some  trustworthy  person,  who  should  make  an 
estimate  of  the  value  of  all  the  goods  of  the  deceased,  should 
consider  would  bo  necessary  to  make  what  was  given  equal  to  the 
fourth,  the  testament  could  be  attacked  and  set  aside  as  inofficious ; 
but  Justinian  altered  the  law  on  this  point,  and  enacted  that  if 
the  testator  gave  anything  at  all,  the  action  de  inofficioso  could 
not  be  brought,  but  only  an  action  to  obtain  what  was  wanting 
to  make  up  the  fourth,  while  the  testament  itself  remained  valid. 
(C.  iii.  28.  30.  pr.)  There  were  considerable  ditlerences  between 
this  action  to  make  up  what  was  wanting  to  the  fourth  part  (aetio 
in  supplementum  legitimie)  and  that  de  inofficiosQ : the  former 
was  a personal  action,  there  was  no  limit  to  the  time  in  which  it 
was  to  be  brought,  it  was  transmi.ssible  to  the  heirs  of  the  person 
who  could  bring  it,  and  it  left  the  testament  valid  ; the  latter  was 
a real  action,  was  obliged  to  be  brought  within  a certain  time  (see 
note  to  paragr.  7),  could  not  be  transmitted  to  the  heirs,  unless 
the  person  entitled  to  bring  it  had  manife-sted  an  intention  to  do 
so,  and  if  it  was  successfully  brought,  the  testament  was  set  aside. 


4.  Si  tutor  nomine  pupilli,  cujus  4.  If  a tutor  accepts  in  the  name 
tutclam  gerebat,  ex  testamento  of  the  pupil  under  his  charge  a legacy 
patris  sui  legatum  acceperit,  cum  given  in  the  testament  of  the  tutor’s 
nihil  erat  ipsi  tutor!  relictum  a patre  own  father,  while  nothing  has  been 
suo,  niliilo  minus  possit  nomine  suo  left  to  the  tutor  him.self  by  his  father's 
de  inotlicioso  patris  testamento  testament,  he  may  nevertheless  in  his 
agere.  own  name  attack  the  testament  of  his 

father  as  inotlicious. 

D.  V.  2.  10.  1. 

To  accept  a legacy  was  to  acquiesce  in  the  validity  of  the 
testament ; hut  it  was  reasonable  that  a tutor,  who  had  an  un- 
avoidable duty  to  perform  towards  his  pupil,  should  not  be 
personally  bound  by  an  act  done  in  his  capacity  as  tutor. 
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6.  Sed  et  si  e contrario  pupilli 
nomine,  cui  nihil  relictum  fuerit,  dc 
inoflicioso  egerit  et  superatus  est, 
ipse  quod  sibi  in  eodem  testamento 
legatuin  relictum  est,  non  amittit. 


5.  Conversely,  if  a tutor,  in  the 
name  of  his  pupil,  to  whom  nothing 
has  been  left,  attacks  as  inoflicious 
the  testament  of  the  pupil's  father, 
and  attacks  it  unsucces.sfuUy,  he  does 
not  lose  any  legacy  that  may  hare 
been  left  to  himself  in  the  same  testa- 
ment. 


D.  V.  2.  30.  1. 


Any  one  who  unsuccessfully  attacked  usque  ad  sententiam  a 
testament  as  inofficious,  forfeit^  to  the  jiscus  whatever  was  given 
him  by  the  testament ; but  not  if  he  desisted  from  the  action.  (D.  v. 
2.  8.  U.) 


6.  Igitur  quartern  quis  debet 
habere,  ut  de  inotlicioso  testamento 
agere  non  possit : sive  jure  heredi- 
tario  sive  jure  legati  vel  hdeicom- 
missi,  vel  si  mortis  causa  ei  quarta 
donata  fuerit,  vel  inter  vivos  in  his 
tantummodo  casibus,  quorum  nostra 
constitutio  mentioncm  facit,  vel 
aliis  modis,  qui  constitutionibus 
continentur. 

7.  Quod  autem  de  quarta  dixi- 
mus,  ita  intellegendum  est,  ut,  sive 
nnus  fuerit  sive  plures,  quibus  agere 
de  inolBoioso  testamento  permittitur, 
una  quarta  eis  dari  possit,  ut  pro 
rata  distribuatur  eis,  id  est  pro  virili 
portione,  quarta. 


C.  That  a person  should  l)e  de- 
barred from  bringing  the  action  de 
inofficioso  testamento,  it  is  necessary 
that  he  should  have  a fourth,  either 
by  hereditary  right,  or  by  a legacy 
or  a fideicommissum,  or  by  a donatio 
mortis  causa,  or  a donatio  inter  vivos 
in  the  cases  mentioned  in  our  constitu- 
tion, or  by  any  of  the  other  means  set 
forth  in  the  constitutions. 

7.  What  we  have  said  of  the  fourth 
must  be  understood  as  meaning  that, 
whether  there  is  one  person  only  or 
several,  who  can  bring  an  action  de  in- 
officioso testamento,  only  one-fourth  is 
to  be  distributed  among  all  propor- 
tionally, that  is,  each  is  to  have  the 
fourth  of  his  proper  share. 


D.  V.  2.  8.  6 and  8 ; D.  v.  2.  25.  pr. ; C.  iii.  28.  29 ; C.  hi.  35.  2. 


If  the  donatio  inter  vivos  had  been  made  on  the  expre.ss  con- 
dition that  it  should  be  reckoned  as  part  of  the  quarta  legitima 
(D.  V.  2.  25  : C.  iii.  28.  35),  or  had  oeen  advaneed  for  the  pur- 
chase of  a military  rank  (C.  iii.  28.  30),  or  was  such  as  unduly  to 
diminish  the  testator’s  property,  then  it  was  taken  into  account  in 
estimating  how  much  the  recipient  was  entitled  toashisfourth ; but, 
generally  speaking,  as  it  was  the  receipt  of  the  fourth  of  that  which 
a person  would  have  received  ab  intestate  that  excluded  him  from 
bringing  the  action  de  inofficioso,  the  right  to  this  action  could  not 
be  taken  away  by  the  receipt  of  gifts,  which,  having  been  made  inter 
vivos,  could  not  have  formed  part  of  the  inheritance  ab  intestato. 

The  words  vel  aliis  modis,  &c.,  refer  to  sums  given  by  parents 
to  their  children  as  part  of  dotes,  and  to  donationes  propter  nup- 
tias  (C.  iii.  28.  29),  which  were  taken  into  account  in  reckoning 
the  amount  due  as  the  portio  legitima. 

The  right  to  the  aetion  de  inofficioso  might  be  extinguished, 
<1)  by  the  person  entitled  to  the  quarta  legitima  dying  without 
having  manifested  an  intention  to  dispute  the  testament ; if  he 
had  done  so,  the  right  to  the  action  passed  to  his  heirs  (D.  v. 
2.  6.  2) ; (2)  if  he  had  allowed  a time,  fixed  first  at  two  and 
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subsequently  at  five  years  (Cod.  Theod.  ii.  19.  5),  to  elapse  without 
bringing  the  action  ; and  (3)  when  he  had  acquiesced  directly  or 
indirectly  in  the  testament ; as,  for  instance,  by  making  a contract 
with  the  persons  instituted,  in  their  capacity  as  heirs  (D.  v.  2.  20), 
or  by  a demand  against  those  persons  for  the  payment  of  a legacy, 
or  by  desisting  in  the  action  when  once  brought.  (D.  v.  2.  8.  1.) 

Justinian,  in  his  Novels,  introduced  considerable  changes  in  the 
law  on  these  points.  First,  if  those  entitled  to  the  portio  lefjitima 
were  more  than  four  in  number,  they  divided  between  them  one- 
half  of  the  whole  inheritance ; if  they  were  four  or  less  than  four, 
they  divided  between  them  a third  of  the  whole  inheritance. 
(Nov.  18.  1.)  Secondly,  those  who  could  claim  a portio  legitima 
were  required  to  be  made  heirs,  and  the  testament  was  not  to  be 
upheld  because  those  entitled  to  the  portio  legitima  had  some- 
thing otherwise  given  them,  as  by  legacy  or  trust.  (Nov.  115. 
3.  4.)  Thirdly,  if  the  testament  was  declared  inofficious,  it  was 
only  the  institution  of  the  heir  or  heirs  that  was  to  be  set  aside ; 
the  trusts,  legacies,  gifts  of  liberty,  and  appointments  of  tutors 
were  to  remain  good.  (Nov.  115.  4.  9.)  And,  fourthly,  Justinian 
fixed  and  specified  the  reasons,  such  as  attempts  on  the  testator’s 
life,  accusing  him  of  grave  crime,  &c.,  limiting  them  to  fourteen 
in  the  case  of  descendants  and  to  a less  number  in  other  cases,  for 
any  one  of  which  a testator  might  disinherit  or  omit  his  descend- 
ants or  ascendants  or  brothers  or  sisters ; the  one  on  which  the 
testator  had  acted  was  to  be  expressly  stated.  (Nov.  115.  3.  4.) 


Trr.  XIX.  DE  HEREDUJI  QUALITATE  ET 
DIFFERENTIA. 


Heredes  autem  aut  necessorii 
dic-untur  aut  sui  et  necessarii  aut 
extranei. 

Gal 

1.  Necessarius  heres  est  servus 
heres  institutus  : ideo  sic  appellatur, 
quia,  sive  velit  sive  nolit,  omnimodo 
post  mortem  testatoris  protinus  liber 
et  necessarius  heres  fit.  Unde  qui 
facilitates  suas  suspectas  habent, 
solent  servnm  suum  primo  aut  se- 
cundo  vel  etiam  ulteriore  Rradu 
heredem  instituere,  ut,  si  creditori- 
bus  satis  non  fiat,  potius  ejus  heredis 
bona  quam  ipsius  testatoris  a credi- 
toribus  possideantnr  vel  distrahantur 
vel  inter  eos  dividautur.  Pro  hoc 
tomen  incomraodo  illud  ei  commo- 
dum  priestatur,  ut  ea,  quae  post 
mortem  patroni  sui  sibi  adquisicrit, 
ipsi  reserventur : et  quamvis  non 


Heirs  are  said  to  be  necessarii,  sui 
et  necessarii,  or  extranei. 

iL  152. 

1.  A necessary  heir  is  a slave  in- 
stituted heir;  and  he  is  so  called, 
because,  whether  he  wishes  or  not,  at 
the  death  of  the  testator  he  becomes 
instantly  free,  and  necessarily  heir; 
he,  therefore,  who  suspects  that  he 
is  not  in  solvent  circumstances,  com- 
monly institutes  his  slave  to  be  his 
heir  in  the  first,  second,  or  some  more 
remote  place  ; so  that,  if  he  does  not 
leave  a sum  equal  to  his  debts,  it  may 
be  the  goods  of  this  heir,  and  not  those 
of  the  testator  himself,  that  are  seized 
or  sold  by  his  creditors,  or  divided 
among  them.  But,  to  compensate  for 
this  inconvenience,  a slave  enjoys  the 
advantage  of  having  reserved  to  him 
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sufficiant  bona  defunct!  creditoribus,  whatever  he  has  acquired  after  the 
iterum  ex  ea  causa  res  ejus,  quas  death  of  his  patron ; for  although  the 
sibi  adquisierit,  non  veneunt.  goods  of  the  deceased  should  be  in- 

sufficient for  the  payment  of  his  ci  ed- 
itors, yet  property  so  acquired  by  the 
slave  is  not  on  that  account  made  the 
subject  of  a further  sale. 

Qai.  ii.  153-156 ; D.  xlii.  6.  1.  17. 


The  sale  of  goods  for  the  payment  of  debts  brought  on  the 
debtor  an  ignominy  which  a testator  was  very  anxious  his  memory 
should  escape. 

The  heres  necessariu^  was  legally  bound  by  all  the  debts  of 
the  deceased ; but  the  prtetor  made  a change  in  the  strict  law, 
and  permitted  the  goods  of  the  deceased  to  be  distinctly  separated 
from  the  possessions  of  the  herea  neceasariuSy  if  the  herea  necea- 
aariua  demanded,  before  in  any  way  interfering  with  the  goods  of 
the  deceased,  that  this  separation  should  take  place.  When  it  did 
take  place,  the  creditors  could  only  recover  from  him  the  amount 
of  what  actuallv  came  into  his  hands  as  heir,  while  he  could  deduct 
from  the  inheritance  all  that  he  had  acquired  after  he  became  am 
juria  (D.  xlii.  6.  1.  18) ; and  (as  Ulpian  in  the  passage  quoted 
goes  on  to  say)  anything  due  to  him  from  the  testator,  which 
Demangeat  suggests,  refers  to  the  case  of  a gift  by  a third  person 
of  a legacy  to  a slave,  ai  liber  factua  fuerit,  in  a testament  of 
which  the  testator  had  been  instituted  heir. 

This  heneficium  aeparationia,  it  may  be  mentioned,  the  right 
to  have  the  goods  of  the  heir  separated  from  those  of  the  testa  tor, 
was  sometimes  accorded,  in  cases  having  nothing  to  do  with  a 
herea  neceaaariua,  in  favour  of  the  creditors  of  the  testator.  The 
heir  might  be  insolvent,  and* then  it  was  for  their  interest  tha  t the 
testators  property  should  be  kept  distinct.  (D.  xlii.  6.  1.  17.) 


2.  Sui  autem  et  necessarii 
heredes  sunt  veluti  filius,  filia,  nepos 
neptisque  ex  filio  et  dcinceps  ceteri 
liberi,  qui  modo  in  potestate  mori- 
entis  fuerint.  Sed  ut  nepos  neptisve 
sui  heredes  sint,  non  sufficit,  eum 
eamve  in  potestate  avi  mortis  tem- 
pore fuisse,  sed  opus  est,  ut  pater 
ejus  vivo  patre  suo  desierit  suus 
heres  esse,  aut  morte  interceptus 
aut  qualibet  alia  ratione  liberatus 
potestate  : tunc  enim  nepos  neptisve 
in  locum  patris  sui  succedit.  Sed 
sui  quidem  heredes  ideo  appellantur, 
quia  domestic!  heredes  sunt  et  vivo 
quoque  patre  quodammodo  domini 
existimantur.  Unde  etiam,  si  quis 
intestatus  mortuus  sit,  prima  causa 
est  in  successione  liberorum.  Ne- 
cessarii vero  ideo  dicimtur,  quia 
omnimodo,  sive  velint  sive  nolint, 
tarn  ab  intestato  quam  ex  testa- 


2.  Heirs  are  8ui  et  necessarii,  when 
they  are,  for  instance,  a son,  a daugh- 
ter, a grandson  or  granddaughter,  by 
a son  or  other  direct  descendants,  pro- 
vided they  are  in  the  power  of  the  de- 
ceased at  the  time  of  his  death.  Thai 
grandchildren  should  be  sui  heredes, 
it  is  not  enough  that  they  were  in  the 
power  of  their  grandfather  at  the 
time  of  his  decease,  but  it  is  also 
requisite  that  their  father  should  have 
ceased  to  be  a suus  heres  in  the  lifetime 
of  his  father,  having  been  either  cut 
off  by  death,  or  otherwise  freed  from 
paternal  authority;  for  then  the  grand- 
son or  granddaughter  succeeds  into  the 
place  of  their  father.  Sui  heredes  are 
so  called  because  they  are  family  heiis, 
and,  even  in  the  lifetime  of  their 
father,  are  considered  owners  of  the 
inheritance  in  a certain  degree.  Hence, 
in  case  of  a person  dying  intestato  his 
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muiito  herodos  fiunt.  Sed  his  prietor  children  are  first  in  succession.  Thev 
permittit  volentibiis  abstinere  se  ab  are  called  necessary  heirs,  because, 
hereditate,  ut  potius  parentis  quain  whether  they  wish  or  not,  whether 
ipsoruiii  bona  similiter  a creditoribus  under  a testament  or  in  a succession 
possideautur.  ab  inteslato,  they  bec<fine  heirs.  But 

the  praetor  permits  them  to  abstain 
from  the  inheritance  if  they  wish, 
so  that  the  goods  may  be  taken  pos- 
session of  by  the  creditors  rather  as 
those  of  their  ascendant  than  as  be- 
longing to  them. 

Uai.  ii.  150-158. 

There  is  no  difEculty  in  understanding  either  who  were  sui 
heredes,  or  what  was  the  position  they  occupied  with  reference  to 
the  inheritance.  If  the  paterfamilias  had  no  power  of  making 
a testament,  those  persons  in  his  power,  who  became  sui  juris  at 
Ills  death,  would  necessarily  have  had  the  inheritance  at  his  de- 
cease ; they  were  in  a manner,  as  the  text  says,  owners  during 
his  lifetime  of  the  inheritance,  which  must  actually  come  into 
their  possession  at  his  death.  And,  although  testaments  were 
allowed  to  alter  the  legal  succession,  the  rights  of  those  who  had 
this  interest  in  the  inheritance  were  so  far  guarded  that  it  was 
necessary  expressly  to  disinherit  them  in  order  to  deprive  them 
of  their  interest ; while,  on  the  other  hand,  if  the  testator  ap- 
pointed any  one  of  them  as  his  heir,  he  was  considered  thereby  to 
exercise  \\\spatriapotestas,  so  that  the  suus  heres  could  not  exer- 
cise any  option  as  to  accepting  or  refusing  the  inheritance,  and 
was  a heres  necessarius,  exactly  as  he  was  if  he  succeeded  ab 
inteslato,  until  the  praetor  interfered  to  enable  him  to  escape  the 
burden.  In  every  case  the  suus  heres  took  the  inheritance  or 
his  share  in  it,  and  without  any  act  or  exercise  of  his  own  will ; if 
he  was  insane  or  under  the  age  of  puberty,  no  authority  was 
needed  to  enable  him  to  accept  it,  and  he  never  had  to  enter 
formally  on  an  inheritance  that  belonged  to  him  immediately  the 
paterfamilias  died,  unless  he  was  instituted  by  the  paterfamilias 
only  conditionally,  and  then  the  inheritance  belonged  to  him 
immediately  on  the  condition  being  fulfilled.  If  the  grandson, 
instituted  while  his  father  was  disinherited,  was  in  the  power  of 
the  deceased  at  the  time  of  his  death,  be  became  suibs  heres  et 
necessarius,  but  becoming,  on  the  testator’s  death,  in  the  power  of 
his  own  father,  immediately  placed  his  father  in  the  position  he 
himself  occupied — patrem  suum  sine  aditione  heredem  faciet  et 
quidem  necessarium.  (D.  xxix.  2.  6.  5.) 

'I'he  inheritance  was,  according  to  the  notions  of  early  law,  the 
property  not  so  much  of  the  individual,  as  of  the  family,  and  so 
the  term  sui  heredes  means  persons  who  took  an  inheritance  that 
was  their  own,  who  were  heira  not  of  the  paterfamilias,  but  of 
themselves,  and  being,  as  Cujacius  expresses  it  by  a Greek 
equivalent,  avroKXrjpovopoi,  took  what  thus  belonged  to  them 
already,  and  only  received  possession  of  that  over  which,  as  the 
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text  .say.s,  they  had  even  in  the  lifetime  of  the  parent  had  a kind 
of  ownei-ship. 

As  the  text  informs  us,  the  praetor  interposed  to  prevent  its 
beint;  in  every  case  obligatory  on  the  suus  heree  to  accept  the 
inheritance  ; he  was  only  treated  as  an  heir  if  he  intermeddled 
with  the  inheritance ; and  until  he  had  in  some  way  shown  his 
intention  of  doing  so,  the  praetor  refused  to  permit  any  action  to 
be  brought  against  him  as  suus  heres  by  the  creditors  of  the 
deceased.  The  bene  ficium  abstinendi,  as  this  power  of  abstaining 
was  termed,  differed  from  the  beneficium  separationis,  accorded 
to  slaves,  by  no  express  demand  being  necessary,  as  it  alwa^'s 
existed  in  the  absence  of  express  intention  to  accept  the  inherit- 
ance, and  also  by  its  being  a protection  to  the  suus  heres  against 
all  actions  whatever  brought  against  him  in  his  capacity  of  heir, 
while  the  slave  wa.s  liable  to  the  amount  of  the  property  of  the 
tleceased. 

The  suus  heres  who  had  availed  himself  of  this  privilege  did 
not  thereby  cease  to  be  heir.  He  could  afterwards  within  three 
years  accept  the  inheritance  if  the  goods  were  not  sold  by  the 
creditors.  (D.  xxviii.  8.  8 ; C.  vi.  31.  G.) 

The  suus  heres  might  thus,  under  the  prmtorian  system,  ab- 
stain from  taking  the  inheritance ; but,  until  his  jwsition  was 
changed  by  Justinian  (as  noticed  in  the  sixth  paragraph),  if  he 
entered  he  took  upon  himself  all  the  burdens  of  the  inheritance. 
He  had  to  satisfy  the  creditors  of  the  deceased,  whether  the  inherit- 
ance sufficed  or  not,  and  to  pay  legatees  and  discharge  fideicom- 
onissa  (with  the  deduction  of  the  Falcidian  fourth)  so  far  as  the 
inheritance  was  sufficient.  If  there  was  more  than  one  heir,  each 
co-heir  was,  under  the  law  of  the  Twelve  Tables,  regarded  as 
answerable  for  the  same  proportion  of  the  debts  as  he  took  of 
the  inheritance.  (D.  xxxi.  1.  33;  C.  iii.  3G.  6.) 

3.  Ceteri,  qui  testatoris  juri  sub-  3.  All  those  who  ore  not  subject  to 
jecti  non  sunt,  extranet  heredes  ap-  the  power  of  the  testator  are  termed 
pellantur.  Itaque  liberi  quoque  exiranei  heredes:  thus,  children,  not 
nostri,  qui  in  potestate  nostra  non  within  our  power,  whom  we  institute 
sunt,  heredes  a nobis  instituti,  ex  heirs,  are  accordingly  exiranei  heredes. 
tranei  heredes  videntur.  Qua  de  So,  too,  are  children  instituted  heirs 
causa  et  qui  heredes  a matre  insti-  by  their  mother,  foi  a woman  has  not 
tuuntur,  eodem  numero  sunt,  quia  her  children  under  her  power.  A slave 
feminie  in  potestate  liberos  non  also,  whom  his  master  has  instituted 
habent.  Servus  quoque  a domino  heir  and  manumitted  after  the  tcsta- 
heres  institutes  et  post  testamentum  ment  has  been  made,  is  considered  a 
factum  ab  eo  manumissus  eodem  heres  exlranetis 

numero  babctur. 

Gal  ii.  161. 

4.  In  eitraneis  heredibus  illud  4.  As  to  exiranei  heredes,  the  rule 
observatur,  ut  sit  cum  eis  testamenli  is  that  there  must  be  lestamenli  faclio 
factio,  sive  ipsi  heredes  instituantur,  with  them,  whether  they  are  in- 
sive  hi,  qui  in  potestate  eorum  sunt,  stituted  heirs  themselves,  or  whether 
Et  id  duobus  temporibns  inspicitur,  those  under  their  power  are  instituted, 
testamenti  quidem  facti,  nt  constit-  And  this  is  required  at  two  several 
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erit  institntio,  mortis  rero  testatoris, 
ut  effectum  habeat.  Hoc  amplius 
et  cum  adit  hereditatem,  esse  debet 
cum  eo  testamenti  factio,  sive  pure 
sive  sub  condicione  bercs  institutus 
sit : nam  jus  beredis  eo  vel  maxime 
tempore  inspiciendum  est,  quo  ad- 
quint  hereditatem.  Medio  antem 
tempore  inter  factum  testamentum 
et  mortem  testatoris  vel  condicionem 
institutionis  existentem  mutatio 
juris  heredi  non  nocet,  quia,  ut 
diximus,  tria  tempora  inspici  debent. 
Testamenti  antem  factionem  non 
solum  is  babere  videtur,  qui  testa- 
mentum facere  potest,  sed  etiam  qui 
ex  alieno  testamento  vel  ipse  capere 
potest  vel  alii  adquirere,  licet  non 
potest  facere  testamentum.  £t  ideo 
et  furiosus  et  mutus  et  postumus 
et  infans  et  filiusfamilias  et  servus 
alienus  testamenti  factionem  habere 
dicuntur:  licet  enim  testamentum 
facere  non  possunt,  attamen  ex  tes- 
tamento v^  sibi  vel  aUi  adquirere 
possunt. 


1).  xxviii.  5.  4it. 


times  ; at  the  making  of  the  testament, 
that  the  institution  may  be  vabd,  and 
at  the  testator’s  death,  that  it  may  take 
effect.  Further,  at  the  time  of  enter- 
ing upon  the  inheritance,  testamtnti 
/actio  ought  still  to  exist  with  the  heir, 
whether  he  is  instituted  simply  or 
conditionally  ; for  his  capacity  as  heir 
is  principally  regarded  at  the  time  of 
acquiring  the  inheritance.  But  in  the 
interval  between  the  making  of  the 
testament  and  the  death  of  the  testator, 
or  the  accomplishment  of  the  condition 
of  the  institution,  the  heir  will  not  be 
prejudiced  by  change  of  status;  be- 
cause it  is  the  three  points  of  time 
which  we  have  noted  that  are  to  be  re- 
garded. Not  only  is  a man  who  can 
make  a testament  said  to  have  tesla- 
menti  /actio,  but  also  any  person  who 
under  the  testament  of  another  can 
take  for  himself,  or  acquire  for  another, 
although  be  cannot  himself  make  a 
testament ; and  therefore  insane  and 
dumb  persons,  posthumous  children, 
infants,  sons  in  power,  and  slaves  be- 
longing to  others,  are  said  to  have  tes- 
tamentifactio.  For  although  they  can- 
not make  a testament,  yet  they  can 
acquire  by  testament  either  for  them- 
selves or  others. 

1;P.  xxviii.  1.  Itl.  1. 


The  necessity  for  the  heir  having  testamenti  factio  at  the 
time  of  the  making  of  the  testament  proceeded  from  the  ancient 
mode  of  making  testaments.  When,  in  the  calata  comitia,  the 
testator  orally  announced  who  it  was  on  whom  he  wished  his  legal 
existence,  his  persona,  to  devolve  after  his  death,  the  person  desig- 
nated could  not  have  accepted  the  devolution  unless  he  had  been 
in  the  enjoyment  of  those  rights  of  citizenship  implied  in  the  tes- 
tamenti factio ; and  when  testaments  were  made  per  as  et  libram, 
it  was  equally  necessary  that  the  purchaser,  that  is,  the  heir,  should 
have  those  rights  of  citizenship  which  would  enable  him  to  go 
through  a sale  by  mancipation. 

Vel  condicionem.  The  point  of  time  to  be  looked  to  is  not  that 
when  the  testator  died,  but  that  when  the  rights  of  the  heir  ac- 
crued. If  the  testament  was  made  pure,  they  accrued  the  moment 
the  testator  died  ; if  made  sub  condicione,  on  the  accomplishment 
of  the  condition. 

It  will  be  observed  that  the  text  says  that  it  was  immaterial 
whether  the  heir  preserved  his  testamenti  factio  between  the  two 
periods  of  the  making  the  testament  and  the  accruing  of  his  rights  ; 
if  he  lost  it  between  the  two  later  epochs,  viz.  the  accruing  of  his 
rights  and  the  entrance  on  the  inheritance,  he  could  not  take. 
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and  it  would  not  avail  him  that  he  had  recovered  it  at  the  time 
of  entering  on  the  inheritance.  (D.  xxviii.  2.  29.  5.) 

The  classes  mentioned  in  the  concluding  portion  of  this  para- 
graph might  have  the  rights  of  citizenship,  and  only  be  accident- 
ally prevented  from  exercising  those  rights. 


6.  Extranet  heredet  may  deliberate 
whether  they  will  enter  upon  the  in- 
heritance or  not.  But,  if  one,  who- 
has  the  liberty  of  abstaining,  inter- 
meddles with  the  property  of  the  in- 
heritance, or  an  eziraneue  heres,  who- 
is  permitted  to  deliberate,  enters  on 
tbe  inheritance,  it  will  not  afterwards 
be  in  his  power  to  renounce  the  in- 
heritance, unless  he  shall  be  under 
twenty-five  years  ; for  the  pr«tor,  as 
in  all  other  cases  he  relieves  persons 
of  this  age  who  have  been  deceived, 
so  too  he  does  when  they  have  raslily 
taken  upon  themselves  a burdensome 
inheritance. 

Gai.  ii.  1C2,  163. 

There  was  no  fixed  time  within  which  it  was  necessary  that  the- 
heir  should  decide  whether  to  accept  or  reject  the  inheritance, 
excepting  when  the  testator  fixed  the  time  himself  by  what  waa 
termed  cretio.  (See  note  to  paragr.  7.)  Tho.se  who  were  interested 
in  his  making  a deci-sion  could  compel  him  action  to  do  so,  and 
the  praetor  then,  if  he  wished,  allowed  him  time  to  deliberate,  never 
less  than  one  hundred  days.  Justinian  enacted  that  the  time  given 
should  not  exceed  nine  months,  or,  as  a special  favour  from  tho 
emperor,  a year.  If  he  did  not  decide  within  the  appointed  time, 
he  was  taken  to  have  rejected  the  inheritance,  if  the  action  to- 
compel  a decision  was  brought  by  substituted  heirs  or  a heres  ab 
intestaio ; to  have  accepted  it,  if  the  action  was  brought  by 
legatees  or  creditors.  If  he  died  before  the  expiration  of  the  time, 
and  within  a year  of  the  first  commencement  of  his  right  to  enter 
on  the  inheritance,  his  heir  could,  during  the  unexpired  remainder 
of  the  time,  decide  in  his  place.  (C.  vi.  30.  19.) 

The  mode  by  which  the  pnetor  interfered  for  the  protection  of 
minors  was  called  restitutio  in  integrum.  (See  note  on  Bk.  i.^ 
Tit.  23.  pr.) 

6.  Sciendum  tamen  est,  divum 
Hadrianum  etiom  majori  viginti 
quinque  annis  veniam  dedisse,  cum 
post  aditam  hereditatem  grande  ces 
alienum,  quod  aditse  hereditatis 
tempore  latebat,  emersisset.  Sed 
hoc  divus  quidem  Hadrionue  special! 
beneficio  cuidam  prscstitit  ; divus 
autem  Gordianus  postea  in  militibus 
tantummodo  hoc  extendit : sed 
nostra  benevolentia  commune  omni- 


6.  The  Emperor  Hadrian, however, 
once  gave  permission  to  a person  above 
twenty-five  years  to  relinquish  an 
inheritance,  when  it  appeared  to  be 
encumbered  with  a great  debt,  which, 
was  unknown  at  the  time  that  he 
entered  on  the  inheritance.  But  thia 
was  granted  as  a special  favour  to 
a particular  person.  The  Emperor 
Gordian  afterwards  extended  thia 
privilege,  but  only  to  soldiers.  But 


,0.  Extraneis  autem  beredibus 
deliberandi  potestas  est  de  adeunda 
hereditate  vel  non  adeunda.  Sed 
sive  is,  cui  abstinendi  potestas  est, 
immisenerit  se  bonis  hereditariis, 
sive  extraneus,  cui  de  adeunda  hcre- 
ditate  deliberare  licet,  adierit,  post- 
ea  relinquend^  hereditatis  faculta- 
tem  non  habet,  nisi  minor  sit  annis 
viginti  quinque  ; nam  bujus  statis 
bominibus  sicut  in  ceteris  omnibus 
causis  deceptis,  ita  et  si  temere 
damnosam  hereditatem  susceperint, 
prsetor  succurrit. 
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bus  subjectis  imperio  nostro  boo 
priestavit  beneficium  et  constitutio- 
netn  tarn  squissimara  quatu  nobilem 
acripsit,  cujus  tenorem  si  observa- 
verint  homines,  licet  eis  adire  here- 
ditatein  et  in  tantum  teneri,  in 
quantum  valere  bona  hercditatis 
contingit,  ut  ex  hac  causa  neque 
deliberationis  auxibum  eis  fiat  ne- 
cessarium,  nisi  oroissa  observatione 
nostrse  conatitutionis  et  deliberan- 
dum existiraaverint  et  sese  veteri 
cravaroini  aditionis  supponere  ma- 
lucrint. 


we  in  our  goodness  have  rendered  this 
benefit  common  to  all  our  subjects, 
having  dictated  a constitution  as  just 
as  it  is  illustrious,  by  which,  it  heirs 
will  attend  to  its  provisions,  they  may 
enter  upon  their  inheritance,  and  not 
be  liable  beyond  the  value  of  the  goods ; 
so  that  they  need  not  have  recourse  to 
deliberation,  unless,  neglecting  to  con- 
form to  our  constitution,  they  prefer 
to  deliberate  and  submit  themselves 
to  the  liabilities  attending  the  enter- 
ing on  the  inheritance  under  the  old 
law. 


Gai.  ii.  163  ; C.  vi.  30.  22. 


Commentators  have  termed  the  privilege  referred  to  here  the 
beneficiuvi  inventarii.  Within  thirty  days  after  the  heir  became 
acquainted  with  his  rights,  an  inventory  of  the  property  might  be 
begun,  wliich  was  to  be  finished  within  ninety  days  from  the  same 
time.  This  inventory  was  to  be  made  in  pre.sence  of  a tabellio, 
or  public  notary,  and  of  any  parties  interested  who  might  wish 
to  be  present,  or  else  of  three  witnc.sses. 

If  the  heir  chose  to  avail  liimself  of  this  privilege,  he  entirely 
separated  the  estate  of  the  testator  from  his  own  ; he  could  deduct 
anything  that  might  be  owing  to  him  from  it,  and  had  to  pay  to 
it  anj’thing  he  might  owe.  He  fii-st  paid  the  expenses  of  the  funeral 
and  of  the  inventory^  and  then  all  the  creditors  in  the  order  in 
which  they  sent  in  their  claims.  If  there  was  any  surplus,  he  took 
it ; if  any  deficiency,  he  was  not  liable.  (C.  vi.  30.  22.) 

J ustinian,  by  this  sweeping  change,  entirely  altered  the  position 
of  the  heir.  He  was  no  longer  the  representative  of  the  decea-sed, 
lx)und  to  see  that  the  debts  of  the  deceased  were  paid.  His  estate 
and  that  of  the  testator  were  now  distinct.  He  merely  distributed 
the  property  which  the  deceased  left,  and  if  the  deceased  owed  him 
anything  he  was  entitled  to  pay  himself  as  a creditor.  Justinian 
did  not,  indeed,  enact  that  every  heir  should  hold  this  new  char- 
acter, but  he  took  away  the  Falcidian  fourth  from  an  heir  who  did 
not  make  an  inventory,  and  left  him  to  pay  not  only  the  debts, 
but  the  legacies,  oven  if  the  estate  was  insufficient  for  the  purpose, 
so  that  heirs  had  every  possible  motive  to  accept  the  new  position 
opened  to  them.  (Nov.  1.  2.  2.) 


7.  Item  eitraneus  berea,  teata- 
mento  institutua  aut  ab  inteatato  ad 
legitimam  hereditatem  vocatua,  po- 
teat  aut  pro  heredo  gerendo  vel 
etiam  nuda  voluntate  auacipiendte 
hercditatis  heres  fieri.  Pro  herede 
auteni  gerere  quia  videtur,  si  rebus 
hereditariis  tamquam  heres  utatur 
vel  veiidendo  res  hereditarias  aut 
pra?dia  colendo  locandove  et  quo- 
quo  modo,  si  voluntatem  suam  de- 
claret vel  re  vel  verbis  de  adeuuda 


7.  .A.n  eitraneus  heres,  instituted 
heir  by  testament,  or  called  by  law  to 
a legal  succession  ab  inleslato,  may 
become  heir,  either  by  doing  some  act 
as  heir  or  even  by  the  mere  wish 
to  accept  the  inheritance.  And  a man 
acts  as  heir  if  he  treats  any  of  the 
goods  of  the  inheritance  as  his  own, 
by  selling  any  part,  or  by  cultivating 
the  ground,  or  letting  it,  or  in  any 
other  way  declares,  either  by  act  or 
word,  his  intention  to  enter  on  the  in- 
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hereditate,  dummodo  sciat,  eum,  in  heritance,  provided  only  that  he  knows 
cnjus  bonis  pro  herede  gerit,  testato  that  the  person,  with  respect  to  whose 
intestatove  obiisse  et  se  ei  heredem  estate  he  acts  as  heir,  is  dead,  testate 
esse.  Pro  herede  enim  gerere  est  or  intestate,  and  that  he  himself  is  the 
pro  domino  gerere  : veteres  enim  heir ; for  to  act  as  heir  is  to  act  as 
heredes  pro  dominis  appellabant.  proprietor;  as  the  ancients  frequently 
Sicut  autem  nuda  voluntate  extra-  used  the  term  heir  to  denote  the  pro- 
neus  heres  fit,  ita  et  contraria  desti-  prietor.  But  as  an  extraneus  heres 
natione  statim  ab  hereditate  repel-  may  become  heir  by  a mere  intention, 
litur.  Eum,  qui  mutus  vel  surdus  so,  on  the  contrary,  by  a contrary  in- 
natus  est  vel  postea  factus,  nihil  tention,  he  is  at  once  barred  from  the 
prohibet  pro  herede  gerere  et  adqui-  inheritance.  Nothing  prevents  a per- 
rere  sibi  hereditatem,  si  taraen  in-  son  who  was  bom  (leaf  or  dumb,  or 
tellegit,  quod  agitur.  subsequently  became  so,  from  acting 

as  heir,  and  acquiring  for  himself  the 
inheritance,  if  only  he  knows  what  is 
done. 

Gai.  ii.  166,  167,  169 ; D.  xxix.  2.  6. 

Besides  the  two  modes  here  mentioned  of  ascertaining  the  en- 
trance of  the  extraneua  heres  on  the  inheritance,  namely,  forming 
an  intention  to  do  so,  and  doing  some  act  as  heir,  there  was  a 
mode,  abolished  by  a constitution  of  Arcadius,  Honorius,  and  Theo- 
dosius (a.d.  407),  called  cretio.  Cretio  appellata  est,  quia  ce'tmere 
est  quasi  decemere  et  constituere.  (Gai.  ii.  164.)  The  testator 
himself,  in  his  will,  fixed  the  time  within  which  the  heir  was  to 
decide  whether  he  would  accept  the  inheritance.  The  form  ran 
thus : Titius  heres  esto  cemitoque  in  diebus  centum  proximis 
quibus  scieris  poterisque.  If  the  words  quibus  scieris  poterisque 
were  inserted,  the  time  ran  from  the  period  when  the  heir  became 
acquainted  with  his  rights,  and  could  avail  himself  of  them  ; this 
was  called  the  cretio  vulgaris.  If  they  were  omitted,  the  time  ran 
from  the  period  when  the  rights  accrued  to  him  ; this  was  called 
the  cretio  continua,  because  the  time  ran  on  continuously  whether 
the  heir  knew  of  his  rights  or  not.  The  heir  could  alter  his  decision 
at  any  time  within  the  limited  period.  His  decision  was  expressed, 
when  made,  by  forms  more  solemn  than  when  the  aditio  was 
made  by  a simple  declaration  of  intention.  (Vide  Gai.  in  loc.  cit. 
Ulp.  Reg.  xxii.  27  et  seq.) 

The  heir  was  said  adire  hereditatem  whenever  he  in  any  way 
entered  on  the  inheritance,  whether  by  doing  some  act  as  heir 
{p>ro  herede  gerere)  or  by  the  mere  intention  to  be  heir  {nuda 
volu7itate).  Of  course  this  intention  would  be  manifested  in  some 
way  or  other  ; but  it  was  the  formation,  not  the  expression,  of  the 
intention  that  constituted  the  entrance  on  the  inheritance.  Pro- 
perly speaking,  one  person  could  not  enter  on  an  inheritance  for 
another ; but  there  were  necessarily  exceptions,  such  as  that  a tutor 
might  accept  an  inheritance  in  behalf  of  his  infant  pupil.  Noone 
could  enter  on  part  of  the  inheritance,  nor  could  he  enter  condi- 
tionally, or  for  a certain  time.  Directly  he  did  enter,  he  w’as, 
under  the  law  before  Justinian,  clothed  with  the  persona  of  the 
deceased,  whom  he  represented  as  if  he  had  succeeded  immediately 
on  his  death.  (D.  xxix.  2.  54.) 
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Tit.  XX.  DE  LEGATIS. 

Post  hsBC  videamns  de  legatia.  We  will  now  proceed  to  treat  of 
■Qutt!  pars  juris  extra  propositam  legacies.  This  part  of  the  law  may 
quidem  materiam  videtur : nam  lo-  not  seem  to  fall  within  our  present 
quimur  de  his  juris  figuris,  quibus  subject,  namely,  the  discussion  of 
per  universitatem  res  nobis  adquir-  those  methods  by  which  things  are 
untur.  Sed  cum  omnino  de  testa-  acquired  p^runirersilafeni;  but,  as  we 
mentis  deque  heredibus,  qui  testa-  have  alrei^y  spoken  of  all  points  con- 
mcnto  iustituuntur,  locuti  sumus,  earning  testaments  and  testamentary 
non  sine  causa  sequenti  loco  potest  heirs,  we  may  not  improperly  pass  to 
biec  juris  materia  tractarL  the  subject  of  legacies. 

Gai.  ii.  191. 

A legacy,  being  a mode  by  which  the  property  in  one  or  more 
particular  thinra  is  acquired,  ought  not,  properly,  to  be  discussed 
in  the  part  of  the  Institutes  devoted  to  the  discussion  of  the  modes 
■of  acquiring  a universitaa  rerum. 

In  Roman  law  a legacy  was  that  part  of  the  inheritance  which 
the  heir  is  enjoined  to  pay  or  give  over  to  a third  person — Legn- 
tum  quod  legis  modo,  id  est  imperative,  testamento  relinquitur. 
^Ulp.  Reg.  24.  1.)  Without  an  heir  there  could  be  no  legacy; 
and  therefore,  if  no  instituted  heir  entered  on  the  inheritance, 
the  gift  of  the  legacy  was  useless.  The  term  was  never  applied, 
as  in  English  law,  to  a direct  bequest. 

1.  Legatum  itaque  est  douatio  1.  .-V  legacy  is  a kind  of  gift  left  by 

qusdom  a defuncto  relicta.  a deceased  person. 

D.  xxxi.  36. 

2.  Sed  olim  quidem  eront  lera-  2.  Formerly,  there  were  four  kinds 
torum  genera  quattuor  : per  viirai-  of  legacies,  namely,  per  vindicalionem, 
cationcra,  per  damnationem,  sinendi  per  damnationem,  sinendi  modo,  and 
modo,  per  prceceptionem : et  certa  per  praeceptionem.  There  was  a cer- 
qusdam  verba  cuique  generi  lega-  tain  form  of  words  proper  to  each  of 
torum  adsignata  erant,  per  <jU£b  these,  by  which  they  were  distin- 
singula  genera  legatorum  signifaca-  guished  one  from  another.  But  these 
bantur.  Sed  ex  constitutionibus  solemn  forms  have  been  wholly  snp- 
divorum  principum  sollemnitas  hu-  pressed  b}-  imperial  constitutions.  We 
jusmodi  verborum  penitus  sublata  also,  desirous  of  giving  respect  to  the 
est.  Nostra  autem  constitutio,  wishes  of  deceased  persons,  and  re- 
quam  cum  magua  fecimus  lucubra-  garding  their  intentions  more  than 
tione,  defunctorum  voluntates  vali-  their  words,  have,  by  a constitution 
diores  esse  cupientes  et  non  verbis  composed  with  great  study,  enacted 
sed  voluntatibns  eorum  faventes,  that  the  nature  of  all  legacies  shall  be 
disposuit,  ut  omnibus  legatis  una  the  same,  and  that  legatees,  whatever 
sit  natura  et,  quibuscumque  verbis  may  be  the  words  employed  in  the 
aliquid  derelictum  sit,  liceat  lega-  testament,  may  sue  for  what  is  left 
tariis  id  persequi  non  solum  per  them,  not  only  by  a personal,  but  by 
actiones  personales,  sed  etiam  per  a real,  or  an  hypothecary  action.  The 
in  rem  et  per  hypothecoriam  : cujus  well-weighed  scheme  of  this  constitu- 
constitntionis  pori)ensum  modum  ex  tion  may  be  easily  seen  by  a perusal 
ipsiuB  tenore  perfectissime  accipere  of  its  dispositions. 

possibile  est. 

Gai.  ii.  192-223 ; C.  vi.  37.  21 ; C.  vk  43.  L 


Digitized  by  Google 


LIB.  II.  TIT.  XX. 


223 


Per  vindicationem.  The  formula  in  this  .species  of  legacy  ran 
thu.s ; ‘ Hominem,  Stichum  do  lego’  or  ‘ do  ’ ; or  ‘ capita  sumito, 
sibi  haheto’.  The  legacy  was  said  to  he  per  vindicationem, hec&wae, 
immediately  on  the  heir  entering  on  the  inheritance,  the  subject 
of  the  legacy  became  the  property  of  the  legatee  ex  jure  Quiritium, 
who  could  accordingly  claim  it  by  vindicatio.  The  testator  could 
only  give,  in  this  way,  things  of  which  he  had  the  dominium  ex 
jure  Quiritium,  both  at  the  time  of  making  the  testament  and 
of  his  death ; excepting  that  such  dominium  at  the  time  of  death 
alone  was  sufficient  when  the  subject  of  the  legacy  was  anything 
appreciable  by  weight,  number,  or  measure,  as  wine,  oil,  money, 
&c.  (G.\i.  ii.  19.3-200.) 

Per  damnationem.  The  formula  ran  thus : ‘ Heres  meus  darn- 
naa  esto  dare’ ; or ' Data,  facito,heredemmeum  dare  juheo’.  The 
legatee  did  not,  by  this  legacy,  become  proprietor  or  the  subject 
of  the  legacy ; but  he  had  a personal  action  against  the  heir 
to  compel  him  to  give  (dare),  to  procure  (prcestare),  or  to  do 
(facere),  that  which  the  terms  of  the  legacy  directed.  Anything 
could  be  given  by  this  legacy  that  could  become  the  subject  of 
an  obligation,  whether  the  property  of  the  testator,  the  heir,  or 
any  one  else.  The  rights  it  gave  were,  therefore,  said  to  be  the 
optimum  jua  leg ati.  (ULP.iJe5r.24.il.)  (G.\i.  ii.  200-208.) 

Sinendi  modo.  The  formula  of  this  kind  of  legacy  was;  ‘ Herea 
meua  damnaa  eato  ainere  Lucium  Titium  aumere  illam  rem  aibi- 
quc  habere  (Ulp.  Reg.  xxiv.  5.)  The  heir  is  to  allow  the  legatee 
to  take  the  thing  given.  This  form,  then,  was  applicable  to  any- 
thing that  belonged  to  the  testator  or  to  the  heir,  but  not  to  any- 
thing belonging  to  a third  person.  The  legatee  did  not  become 
the  owner  of  the  thing  given  until  he  took  posse.ssion.  If  the  heir 
refased  to  allow  the  legatee  to  take  possession,  the  legatee  might 
compel  him  to  do  so  by  the  personal  action  termed  ‘ Quicquid  here- 
dem  ex  testamento  dare  facere  oportet'.  (Gai.  ii.  209-215.) 

Per  prcecept  ionem.  The  formula  ran : ‘ Luciua  7'itiua  illam 
rem  pracipito  ’ (i.e.  take  beforehand).  The  proper  application  of 
this  form  was  to  a gift,  made  to  one  already  instituted  co-heir,  of 
some  part  of  the  inheritance  which  he  was  to  take  as  legatee  before 
receiving  hLs  share  as  heir.  The  heir  could  enforce  his  claim  to 
this  something  beyond  his  share  by  the  action  termed  judicium 
familiw  erciacu7idoB,i.e.  for  having  the  inheritance  portioned  out 
by  a judge,  who  assigned  the  thing  given  by  the  legacy  to  the  heir 
as  legatee.  It  was  only  by  a mistake  in  language  that  this  form 
was  applied  to  a gift  to  a person  not  an  heir,  and  to  a gift  of  some- 
thing not  forming  part  of  the  inheritance  ; but  a gift  made  in  this 
form  to  a person  not  heir  was  not  void  ; for  the  aenatuaconaultum 
A^ero?ii«nwm,,about  A.D.60,madeevery  such  legacy  valid  as  a legacy 
per  damnationem.  Gaius  mentions  that  the  Proculians  attempted 
to  get  over  the  difficulty  where  the  word  prcecipito  was  used  to 
give  a legacy  to  a person  not  heir,  by  reading  ‘prcecipito’  as 
‘ capita  ’ ; and  this  construction  was  apparently  confirmed  by  a 
constitution  of  Hadrian.  (Gai.  ii.  216-222.) 
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Under  the  imperial  legi.sIation  the  value  attached  to  these  for- 
mula wa.s  gradually  lessened.  By  the  senatmconsultum  2fero- 
nianum  it  was  enacted  that  any  legacy  given  in  a form  of  words 
not  suited  to  the  gift  intended  should  Ije  as  valid  as  one  given  in 
the  form  most  favourable  to  the  legatee;  'ut  quod  minus  apfis 
verbis  leifatum  est  perinde  sit  ac  si  optimo  jure  leqafum  esset 
(Ulp.  Req.  24.  11 ; Gai.  ii.  197.  218.)  The  formuUv  remained, 
but  a mistake  in  their  use  could  no  longer  injure  the  legatee ; and 
in  every  case  the  legacy,  however  expressed,  had  the  effect  of  a 
legacy  given  per  damnationem.  In  a.d.  342  a constitution  of 
Constantins  and  Constans  abolished  the  use  of  formula  in  all  legal 
acts.  (C.  ii.  58.  1.)  The  division  of  legacies  still  theoretically 
remained,  but  the  appropriate  formula  were  no  longer  in  use. 
Finally  Justinian,  as  we  see  in  the  text,  enacted  that  all  legacies 
should  be  of  the  same  nature,  and  that  the  legatee  might  enforce 
the  legacy  by  personal,  real,  or  hypothecary  actions,  according  to 
the  nature  of  the  gift 


3.  Sed  non  usqne  ad  earn  con- 
atitutionem  standum  esse  existuna- 
vimuB.  Cum  enim  antiquitatem  in- 
venimuB  legata  quidem  stricte  con- 
cludentem,  Adeicommissis  autem, 
qae  ex  volnntate  magis  descende- 
bant  defunctonun,  pinguiorem  natu- 
rani  indulgentem,  necessarium  esse 
duximus  omnia  legata  fidcicom- 
missis  exeequare  ut  nulla  sit  inter 
ea  differentia,  sed  quod  deest  lega- 
tie,  hoc  repleatur  ex  natura  iidei- 
commi.ssorum  et,  si  quid  amplius 
est  in  legatis,  per  hoc  crescat  ndei- 
commissi  natura.  Sed  ne  in  primis 
legum  cunabulis  permixte  de  bis 
exponendo  studiosis  adulescentibus 
quandam  introducamus  dillicnlta- 
tem,  opersE  pretium  esse  duximus, 
interim  separatim  prius  de  legatis 
et  postca  de  iideicommissis  tractare, 
ut  natura  utriusque  juris  cognita, 
facile  poBsint  permixtionem  eonim 
eruditi  suptilioribus  auribus  acci- 
pere. 


3.  We  have  not,  however,  judged 
it  expedient  to  confine  ourselves  witliin 
the  limits  of  this  constitution  ; for, 
observing  that  the  ancients  confined 
legacies  within  strict  rules,  but  ac- 
corded a greater  latitude  to  fideicom- 
mitta  as  arising  more  immediately  from 
the  wishes  of  the  deceased,  we  have 
thought  it  necessary  to  make  all  lega- 
cies equal  to  fideicommitsa,  so  that  no 
difference  may  remain  between  them. 
Whatever  is  w'anting  to  legacies  they 
will  borrow  from  fideicommism,  and 
communicate  to  them  any  superiority 
they  themselves  may  have.  But, 
that  we  may  not  raise  difficulties,  and 
perplex  the  minds  of  young  persons  at 
their  entrance  upon  the  study  of  the 
law,  by  explaining  these  two  subjects 
jointly,  we  have  thought  it  worth  while 
to  treat  separately,  first  of  legacies  and 
then  of  fidricomviiMa,  that,  the  nature 
of  each  being  known,  the  student,  thus 
repared,  may  understand  them  with 
eener  appreciation  when  mixed  up 
the  one  with  the  other. 


C.  vi.  43.  2. 


All  that  remained,  after  the  changes  noticed  in  the  text,  to 
di.stinguish  legacies  from  fideicommissa,  was  the  general  character 
of  the  expre-ssions  used.  If  they  were  imperative,  the  gift  wa.s  a 
legacy : if  they  assumed  the  form  of  a request,  and  were  given 
precutive,  they  were  fideicommissa.  If  a gift  was  in  form  impera- 
tive, but  it  was  not  valid  as  a legacy,  it  was  valid  as  & Jidcicom- 
missum.  If  such  a gift  could  be  valid  as  a legacy,  it  was  of  course 
regarded  as  a legacy,  and  not  as  a.  fideicommissum. 
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A difference  still  remained  with  respect  to  the  gifts  of  liberty 
to  a slave.  (Vi<l.  Tit.  24.  2.)  A'  direct  legacy  of  liberty  made 
the  slave  the  liber tus  of  the  testator;  a gift  of  liberty  by  a 
fideicommissum  made  the  slave  the  Libertus  of  the  Jideicom- 
miamrius. 


4.  Non  Boluni  aiitcm  teatatoris 
vel  hercdis  res,  sed  et  aliens  legari 
potest : ita  ut  heros  cogatur  redi- 
mere  earn  et  pricstare  vel,  si  non 
potest  redimere,  wstimationem  ejus 
dare.  Sed  si  talis  res  sit,  oujus  non 
est  conimercium,  nec  Eestimatio  ejus 
debetur,  sieuti  si  camputn  Martium 
vel  basilican!  vel  teuipla  vel  quae 
publico  usui  destinata  sunt,  logav- 
erit ; nara  niillius  monienti  lega- 
tuin  est.  Quod  aiitcm  dixiinus, 
alicnain  rein  posse  legari,  ita  intel- 
logcnduin  est,  si  dcfunctus  sciebat, 
alicuam  rem  esse,  non  et  si  ignora- 
bat ; forsitan  enitu,  si  scisset  alienam, 
non  legasset : et  ita  divus  Pius  re- 
scripsit.  Et  verius  est,  ipsum  qui 
agit,  id  est  legatarium,  probare 
oportcre,  scisse  alienam  reni  legare 
defunctuni,  non  heredem  probare 
oportere,  ignorasse  alienam,  quia 
semper  necessitas  probaudi  inoum- 
bit  illi,  qui  ogit. 


4.  A testator  may  not  only  give  os 
a legacy  his  own  property,  or  that  of 
his  heir,  but  also  the  property'  of 
others.  The  heir  is  then  obliged  either 
to  purchase  and  deliver  it,  or,  if  it 
cannot  be  bought,  to  give  its  value. 
But,  if  the  thing  given  is  not  in  its 
nature  a subject  of  commerce,  or  pur- 
chasable, the  heir  is  not  bound  to  pay 
the  value  to  the  legatee  ; as  if  a man 
should  bequeath  the  Campus  Mortius, 
a basilica,  temples,  or  any  of  the 
things  appropriated  to  public  purposes  : 
for  such  a legacy  is  of  no  effect.  But 
when  we  say  that  a testator  may  give 
the  goods  of  another  as  a legacy,  we 
must  be  understood  to  mean,  that  this 
can  only  be  done  if  the  deceased  knew 
that  what  he  bequeathed  belonged  to 
another,  and  not  if  he  was  ignorant 
of  it ; since,  if  he  had  known  it,  he 
would  not  perhaps  have  left  such  a 
legacy.  To  this  effect  is  a rescript  of 
the  Emperor  Antoninus.  It  is  also  the 
better  opinion  that  it  is  incumbent  upon 
the  plaintiff,  that  is,  the  legatee,  to 
prove  that  the  deceased  knew  that 
what  ho  left  belonged  to  another,  not 
upon  the  heir  to  prove  that  the  de- 
ceased did  not  know  it ; for  the  burden 
of  proof  always  hes  upon  the  person 
who  brings  the  .action. 


Gai.  ii.  202;  D.  nx.  39.  7-10;  D.  rxxi.  67.  8;  C.  vi.  37.  10;  D.  xxil  3.  21. 


A basilica  was  a building  which  was  used  as  a court  of  law, 
and  also  as  a resort  of  merchants  and  men  of  bu.siness. 

There  are  some  exceptions  to  the  rule  as  to  the  burden  of  proof ; 
e.g.  in  some  ca.ses  where  the  plaintiff  is  a minor  or  a woman.  (D. 
xxii.  3.  2.').  1.)  Thus  in  the  action  of  a pupil  against  a magistrate 


(Hk.  i.  Tit.  24.  2),  the  burden 
(1).  xxvii.  8.  1.  13.) 

6.  Sed  et  si  rem  obligatam  cre- 
ditori  aliquis  legaverit,  necesse  habet 
heres  lucre.  El  hoc  qutMjuo  casu 
idem  placet,  quod  in  re  alieno,  ut 
ita  demnm  lucre  necesse  haboat 
heres,  si  sciebat  dofunctus,  rem 
obhgatam  esse  ; et  ita  divi  Severus 
et  Antoninus  rcscripscnint.  Si 
tamen  dcfunctus  voluit  legatarium 


of  proof  lies  on  the  magistrate. 


6.  If  a testator  gives  as  a legacy 
onvthing  in  pledge  to  a creditor,  the 
heir  is  boimd  to  redeem  it.  But  in 
this  case,  as  in  that  of  the  property  of 
another,  the  heir  is  not  bound  to  re- 
deem it,  unless  the  deceased  knew  that 
the  thing  was  pledged  ; and  this  the 
Emperors  Severus  and  Antoninus  have 
decided  by  a rescript.  But  when  it 

q 
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luere  et  hoc  cxpreseit,  non  debet  has  been  the  wish  of  the  deceased  that 
heres  earn  lucre.  the  legatee  should  redeem  the  thing, 

and  he  has  expressly  said  so,  the  heir 
is  not  bound  to  redeem  it. 

D.  XXX.  57. 

6.  If  a thing  belonging  to  another 
is  given  as  a legacy,  and  becomes  the 
property  of  the  legatee  in  the  lifetime 
of  the  testator,  then,  if  it  becomes  so 
by  purchase,  the  legatee  may  recover 
the  value  by  an  action  founded  on  the 
testament ; but  if  the  legatee  obtained 
it  by  any  way  of  clear  gain  to  him,  os 
by  gift,  or  any  similar  mode,  he  cannot 
bring  such  air  action,  for  it  is  a received 
rule,  that  two  modes  of  acquiring,  each 
being  one  of  clear  gain,  can  never  meet 
in  the  same  person  with  regard  to  the 
same  thing.  If,  therefore,  the  same 
thing  be  given  by  two  testaments  to 
the  same  person,  it  makes  a difference, 
whether  the  legatee  has  obtained  the 
thing  itself,  or  the  value  of  it,  under  the 
first,  for,  if  he  has  already  received  the 
thing  itself,  hd  cannot  bring  an  action, 
since  he  has  received  it  by  a mode  of 
clear  gain  to  him ; hut,  if  he  has  received 
the  value  only,  he  may  bring  an  action. 

D.  XXX.  108  ; D.  xliv.  7.  17  ; I).  xx.x.  34.  2. 

It  may  be  observed,  that  if  a person  acciuired  the  subject  of  a 
legacy  by  a causa  lucrativa  during  the  lifetime  of  the  testator,  and 
the  legacy  was  made,  not  in  his  own  favour  directly,  but  was  given 
to  his  slave,  or  a descendant  in  his  power,  he  could  recover  the 
value  of  the  thing  given  from  the  heir.  In  such  a case  the  two 
causes  lucrativa!  were  not  considered  so  to  unite  in  one  person  as 
to  violate  the  general  rule,  although,  in  fact,  the  result  was  the 
same  as  if  the  rule  had  been  directly  violated.  (D.  xxx.  108.) 

In  the  beginning  of  this  paragraph  it  is  said  that  if  the  legatee 
adjuired  the  thing  during  the  lifetime  of  the  testator  by  a causa 
lucrativa,  he  could  not  regain  it  or  its  value  by  an  action.  'I'he 
vivo  testatore  is  merely  an  example ; it  would  be  the  same  if  the 
legatee  acquired  the  thing  by  a causa  lucruiivu  at  any  time  before 
receiving  it  by  way  of  legacy.  Another  instance  of  the  principle 
is  given  in  the  ninth  paragraph. 

7.  Ea  quoque  rcB,  quic  in  rerum  7.  A thing  not  in  existence,  but 
natura  non  est,  ai  modo  futura  est,  which  one  day  will  be  in  existence, 
recte  legatur,  veluti  fructus,  qui  in  may  be  properly  given  as  a legacy,  as, 
illo  fundo  nati  enmt,  aut  quod  ex  for  instance,  the  fruits  which  shail 
iUa  oncilla  natum  erit.  grow  on  such  a farm,  or  the  child  which 

shall  be  bom  of  such  a slave. 

Gai.  ii.  203. 


C.  Si  res  alicna  legata  fuerit  et 
cjus,  vivo  testatore,-  legatarius  do- 
minus  foetus  fuerit,  si  quidem  ex 
causa  emptionig,  ex  testamento 
actione  pretium  consequi  potest : si 
vero  ex  causa  lucrativa,  veluti  ex 
donatione  vel  ex  alia  simili  causa, 
agere  non  potest.  Nam  traditum 
est,  duas  lucrativas  causas  in  eun- 
dem  hominem  et  in  eandem  rem 
concurrere  non  posse.  Hoc  ratione 
si  ex  duobuB  testamontis  eodem  res 
eidem  debeatur,  interest,  utrum 
rem  an  festimationem  ex  testamento 
oonsecutus  est : nam  si  rem,  agere 
non  potest,  quia  haltet  earn  ex  causa 
lucrativa,  si  testimutioneiu,  agere 
potest. 


8.  Si  eadem  res  duobus  legata 
sit  give  conjunctim  sive  disjunctim, 
si  ainl)0  perveniant  ad  legatum,  scin- 
ditur  inter  eos  legatum  : si  alter  de- 


ft. If  the  same  thing  is  given  as  a 
legacy  to  two  persons,  either  conjointly 
or  separately,  and  both  take  the  legacy, 
it  is  divided  between  them.  But  if 
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ficiat,  quia  aut  spreverit  legatuiu  aut  either  of  the  legatees  fails  to  take  it 
vivo  testatore  decesscrit  aut  alio  either  from  refusing  it  or  from  dying 
quolibet  modo  defecerit,  totum  ad  in  the  lifetime  of  the  testator,  or  from 
collegatarium  pertinot.  Conjunctim  any  other  reason,  the  whole  goes  to  his 
autem  Icgatur,  veluti  si  quis  dicat  co-legatee.  A legacyisgivenconjointly, 

‘ Titio  et  Seio  hominem  Stichum  do  if  a testator  says,  ‘ I give  as  a legacy  my 
lego’ : disjunctim  ita'Titiohomincm  slave  Slichus  toTitius  and  Soius  but 
Stiebum  do  logo,  Seio  Stichum  do  separately,!! he  says,  * I give  asA  legacy 
lego  ’.  Sed  et  si  eipresserit  ‘ eundem  my  slave  Stichus  to  Titius  ; I give  as  a 
hominem  Stichum,’  squd  disjunctim  legacymy  slave  Stichus  to  Seius’.  And 
legatum  intellogitur.  even  if  the  testator  says,  that  be  gives 

the  same  slave  Stichus,  yet  the  legacy 
is  still  taken  to  be  given  separately. 

Gai.  ii.  199. 

A legacy  might  be  void  originally,  when  it  was  said  to  be  taken 
pro  non  scripto,  i.e.  as  if  it  bad  never  been  inserted  ; or  it  might 
be  valid  originally,  and  yet  before  the  rights  of  the  legatee  were 
fi.xed  (i.e.  to  use  the  technical  term  (see  note  on  paragr.  20),  Imfore 
the  dies  cedens)  the  legatee  might  die,  or  refu.se  the  legacy,  or  be- 
come incapable  to  take,  when  the  legacy  was  called  ii-rituin  or 
dcstitutam  ; or  the  rights  of  the  legatee  might  be  fixed,  but  before 
the  legacy  was  actually  delivered  over  to  him,  it  might  bo  taken 
away  from  him  on  account  of  .something  rendering  him  unworthy 
to  receive  it ; the  legacy  was  then  called  ereptitium  {quoB  ut  in- 
dignis  enpiuntur).  If  there  were  no  co-legatees,  the  legacy,  if 
ereptitium,  went  to  the  fiscua ; in  the  two  other  cases  the  failure 
of  the  legacy  was  for  the  benefit  of  the  heir.  The  legacies  were 
burdens  with  which  he  might  have  been,  but  was  not,  charged. 

But  if  there  was  a co-legatee  the  case  was  difi'erent.  Clo-legatecs 
might  be  created,  according  to  a division  made  by  Paulus  (D.  1. 16. 
1 42),  re,  re  et  verbis,  or  vemis  ; re  being  equivalent  to  the  disjunc- 
tim  of  the  text,  when  the  same  gift  was  made  separately  to  two  or 
more  persons;  re  et  verbis,  ecjuivalent  to  the  conjunctim  of  the 
text,  when  the  .same  thing  was  given  at  once  to  two  or  more  ; and 
verbis,  in  which  the  joint  legacy  was  only  apjmrent,  the  gift  being 
made  at  once  to  two  or  more,  but  their  respective  shares  being 
a.ssigned  them,  as  ‘ lego  Titio  et  Seio  ex  aquis  partibus’. 

The  rights  of  co-legatees  were  very  ditlereut  at  difi'erent  perio<l.s 
of  Homan  law.  I.  Originally  the  interest  of  the  co-legatee  was 
dettfrmined  V)y  the  formula  imiler  which  the  legacy  was  given.  If  it 
was  per  vinaicatione.m,  the  right  to  the  property  in  the  whole  thing 
given  pa.ssed  to  each  legatee.  They  had  to  divide  it  between  them, 
but  each  had  a right,  as  against  tiie  heir,  to  claim  the  whole.  If  one 
of  them  failed  to  lake,  the  whole  pa.ssed  to  the  other.  (Gai.  ii.  199.) 
If  it  was  given  per  deimnationem,  no  right  to  the  property  pa,s.sed, 
but  each  legatee  was  a creditor  of  tlic  heir  in  resjM*ct  of  the  thing 
given,  and  a diti'erence  was  maile  according  as  the  thing  was  given 
co7iJimcfini  Of  disjunefi in.  In  the  foi-mer  cas<.‘,  each  of  the  co- 
legaU!es,  if  there  were  two,  wiis entitled  to  h.ilf  only,  anil  if  either 
could  not  tak<‘,  his  half  remained  in  the  inheritance  for  the  benelit 
of  the  heir.  If  the  legacy  was  given  disjunctim,  then  each  had  a 
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claim  against  the  heir  for  the  whole,  and  if  one  got  the  thing  from 
the  heir,  the  other  could  get  its  value.  (Gai.  ii.  205.)  If  the  legacy 
was  given  ainendi  inodo,  and  conjunctim,  each  could  take  a half 
only.  If  given  disjunctim,  according  to  some  it  was  as  if  given/^er 
damnaiioncm  ; according  to  others,  if  the  heir  allowed  either  co- 
legatee to  take  the  thing,  he  had  done  his  duty,  and  the  co-legatee 
got  nothing.  (Gai.  ii.  215.)  If  the  legacy  was  given  per  pr®- 
ceptionem,  the  effect  as  between  co-legatees  Was  the  same  as  in  the 
case  of  legacies  given  per  vindicationem.  (Gai.  ii.  223.) 

II.  The  lex  Julia  de  maritandis  ordinibxis(B.C.  13)  and  the  lex 
Papia  Poppim  (a.d.  9),  which  are  usually  spoken  of  as  one  law, 
lex  Julia  et  Papia,  introduced  great  changes  in  testamentary  law ; 
the  former  to  prevent  uneiiual  marriages,  as  of  a senator  with  a 
liberta, iktid  the  latter  to  promote  marriage  and  the  birth  of  children. 
Two  classes  of  jicrsons,  ca  lilies  and  orbi,  were  aH'ected  with  incapa- 
cities. They  might  Ixs  in.stituted  or  have  legacies  given  them,  i.e. 
the  institution  or  gift  was  not  void,  but  the  Ixuicfit  derivable  from 
it  was  taken  away  from  them  and  givento  .some  one  else.  By  Calebs 
was  meant  a man  between  the  ages  of  twenty  and  sixty,  or  a woman 
between  tbe  ages  of  twenty  and  fifty,  who  had  not  been  married  or 
was  a widoweror  widow.  (Ul.p./fc^.  16.1.)  Men  had  a hundred  days 
from  the  death  of  the  testator  in  which  they  might  marry,  and  thus 
avoid  the  penalties  atbiching  to  celibacy,  and  women  were  allowed 
two  years  from  the  death  of  a husliand,  and  eighteen  months  from 
the  time  of  divorce,  in  which  to  remarry.  (Ui.i*.  Reij.  14.  and  17.  1.) 
By  orbus  w;is  meant  a man  between  twenty-five  and  sixty,  and  a 
woman  between  twenty  and  fifty,  who  had  not  a child  living  at  the 
time  of  the  accrual  of  the  right  to  take  under  the  te.stament.  Adop- 
tive children  could  not  be  counted,  a senutusconsultum  having  been 
[wssed  to  exclude  them.  The  lex  Papia  hxed  the  time  of  accrual 
of  rights  UTider  a testament,  the  dies  eedens,  as  it  was  technically 
termed,  at  the  date  of  the  ojiening  of  the  testament,  instead  of  the 
date  of  the  testator 'sdeath,  which  had  previously  been  the  legal  date. 

The  Calebs  lost  all,  and  the  arbus  one-half,  of  what  was  given 
him,  and  this  lajwed  portion  (cudveum,  veluti  ceciderii  ah  eo,  Ul.i’. 
Reg.  17.  1)  was  given  to  some  one  else.  These  caduca  produced 
by  the  person  to  whom  they  were  given  not  being  cjipable  of  taking 
them  were  not  the  only  intere.sts  <lealt  with  by  the  lex  Papia.  If 
a gift  was  originally  invalid,  as  if  it  was  given  to  a person  already 
dead  at  the  date'  when  the  testament  was  made,  the  gift  was  looked 
on  as  if  it  had  never  been  made  at  all,  pro  non  scripto.  With  such 
gifts  the  lex  Papia  had  nothing  to  do.  But  a gift  might  have  Ijecn 
valid  originally  and  then  become  invalid,  as  if,  e.g.,  it  had  been 
given  to  a iKU-son  who  dieil  after  the  making  of  the  testament  and 
iMjfon;  the  death  of  the  te.statoi'.  'Phe  old  law  prescribed  how  they 
should  be  treated,  and  gave  them  by  accrual  to  co-heii-s  if  given  to 
an  heir,  or  allowe<l  them  to  fall  in  as  ]>art  of  the  iidiei'itancc  if  given 
to  a legatee.  Such  vacant  things,  however,  were  atlected  by  the 
lex  Papia.  They  were  said  to  be  in  l a usa  aaduci ; and  the  caduca 
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,'iTifl  the  thinjTs  in  causa  caduci  devolved  together  to  those  who 
hiid  the  JUS  cadaca  vindicandi. 

In  tlie  lii-st  place  there  were  certain  excepted  persons,  among 
others  cognates  of  the  testator  up  to  the  sixth  degree  (Ulp.  Keg. 
16.  1),  who  were  not  affected  by  the  lex  Papia  at  all.  They  lo.st 
nothing  if  they  were  cedibes  or  orbi ; they  were  said  to  be  solidi 
capaces,  capable  of  taking  all  the  testament  gave  them.  But  they 
did  not  take  caduca  under  the  special  provisions  of  the  lex  Papia  ; 
therefore  if  not  patres  they  could  only  get  caduca  by  being  made 
substituted  heirs.  (See  note  on  Title  15.)  Ascendants  and  descend- 
ants up  to  the  third  degree  had  greater  privileges.  They  were 
solidi  capaces,  losing  nothing  by  being  ccelibes  or  orbi ; they 
could  themselves  take  caduca  under  the  lex  Papia ; and  they 
had,  moreover,  the  jus  antiquum,  enjoying  the  rights  of  accrual 
of  the  old  law.  (Ulp.  Reg.  18.) 

Apart  from  them  it  was  the  patres  (i.e.  persons  having  a hus- 
band or  wife  and  one  child  living),  mentioned  in  the  testament, 
who  took  the  caduca  and  the  things  in  causa  caduci,  legatees 
taking  before  heirs.  If  there  were  no  persons  answering  to  this 
description,  the  cvrarium,  or  treasury  of  the  people,  as  opposed  to 
the  /Iscus,  or  treasury  of  the  emperor,  took  them.  But  the  object 
of  the  law  was  not  to  get  money  for  the  treasury,  but  to  reward 
marriage  and  the  birth  of  children,  and  this  is  why  testators  were 
allowed  to  substitute  heirs  (who,  of  course,  unless  near  relations 
or  patres,  could  not  take)  so  as  to  prevent  the  ccrarium  taking. 

Where  there  were  co-legatees,  the  caduca  of  co-legatees  were 
given,  in  the  first  place,  to  co-legatees  who  were  patres ; but  it  was 
only  those  joined  re  et  verbis,  and  those  joined  verbis,  who  had  to 
be  considered  for  this  purpose.  For  those  joined  re  were  each  en- 
titled to  the  whole  thing,  and  so  any  one  co-legatee  capable  of  tak- 
ing was  entitled  to  the  whole  by  the  form  of  the  gift.  If  there  were 
no  co-legatees  who  were  patres,  the  legacies  went  to  the  heirs  who 
were  patres.  If  there  were  none,  then  to  legatees  generally  who 
had  children.  If  none  had  children,  then  to  the  ovarium.  (Gai. 
ii.  206,  207,  286.)  Any  legacy  given  by  the  lex  Papia  Poppwa 
might  be  refused  ; if  accepted,  it  passed  with  all  the  burdens  at- 
taching to  it.  Caduca  cum  suo  onere  Jiunt.  (Ulp.  Reg.  17.  2.) 
By  a constitution  of  Caracalla  (Ulp.  Reg.  17.  2),  all  caduca  were 
given  to  the  Jiscus,  the  distinction  between  the  cerarium  and  the 
jiscus  having  ceased  to  exist. 

III.  Constantine  abolished  the  law  of  incapacity  arising  from 
celibacy  and  orbitas.  (C.  viii.  58.)  And  Justinian  did  away  with 
all  the  law  of  caduca  springing  out  of  the  lex  Papia  Poppeea. 
The  distinction  between  the  kinds  of  legacies  being  no  longer  in 
existence,  new  provisions  on  the  subject  were  made.  (C.  vi.  51.) 
The  right  to  bring  a real  action  was  to  attach  to  every  legacy ; and 
co-legatees  were  placed  in  the  position  they  would  have  occupied 
before  the  lex  Papia  Poppeea ; but  it  was  enacted  that  in  eveiy 
case  of  a gift  to  a co-legatee  failing,  an  accrual  should  take  place  to 
the  other  or  others  joined  with  him.  If  they  were  joined  re,  theac- 
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crnal  was  .said  to  be  obligatory  on  those  con  joined  ; but  the  burdens 
of  tlie  lej^acydid  not  [lass  with  it.  Ileally  Uku-o  was  no  accrual  at 
all  ; the  co-lejjate&s  were  in  the  same  jmsition  as  if  the  jrift  had 
only  been  made  to  one.  If  the  codegatees  were  joined  re  et  verbis, 
the  accrual  was  voluntary,  but  the  burdens  of  the  legacy  passed 
with  it.  The  co-legatees  were  looked  u|X)n  as  having  really  distinct 
intere.sts,  and  therefore,  if  the  gift  to  one  failed,  the  others  had 
something  to  receive.  But,  at  tlie  .same  time,  they  took  the  share 
they  gained,  with  all  its  burdens  ; it  might,  for  in.stance,  be  encum- 
bered with  a Jideicommissiim.  Legatees  joined  only  verbis  were 
not,  properly  speaking,  co-legatees  at  all,  and  Justinian  does  not 
permit  any  accrual  between  them.  There  was  thus  a clear  distinc- 
tion made  between  legacies  given  jointly  to  legatees  re  et  verbis 
and  those  mven  verbis.  In  both  distinct  interests  were  in  effect 
given  to  all  the  legatees ; but  in  the  former  case  these  interests 
were  so  united  that,  through  the  failure  of  the  legacy  of  one 
legatee,  his  interest  accrued  to  those  joined  with  him. 

If  the  rights  of  a co-legatee  were  once  fixed,  then  even  if  he 
died  before  he  received  his  legacy,  the  accrual  on  any  failure  still 
took  place  for  his  benefit,  or  rather  that  of  his  representatives, 
and  was  said  to  be  given  to  his  pars  or  share.  (D.  vii.  1.  33.  1.) 


9.  Si  cui  fundus  alienus  legatus 
fuorit  et  enierit  pruprietatom  dc- 
tracto  usufructu  et  ususfnictus  ad 
eum  pervenerit  et  postea  ex  testa- 
mento  ogat,  rccte  cum  agere  et  fuu- 
dum  petere  Julianus  ait,  quia  usus- 
fructus  in  petitions  servitutis  locum 
optinet ; sed  oflicio  judicis  contineri, 
ut  duducto  UHufructu  jubeat  eestima- 
tionem  preestari. 


9.  If  a testator  gives  as  a legacy 
land  belonging  to  another,  and  the 
legatee  purchases  the  bare  ownership 
minus  the  usufruct,  and  the  usufruct 
comes  to  him,  and  he  afterwards  brings 
an  action  under  the  testament,  Julian 
says  that  an  action  claiming  the  land 
is  well  brought,  because,  in  this  claim, 
the  usufruct  is  regarded  as  a servitude 
only.  But  it  is  the  duty  of  a judge,  in 
this  case,  to  order  the  value  of  the 
property,  deducting  the  usufruct,  to  be 
paih 


D.  XXX.  82.  2.  3 : D.  1.  16.  25. 


A fundvs,  or  landed  estate,  is  left  by  legacy  ; the  legatee  buys 
the  naked  ownership,  but  receives  by  a causa  lucrativa  (this  is 
expre.s.se<l  hy  pervenerit)  the  usufruct.  He  is,  of  course,  entitled 
to  receive  the  value  of  what  he  has  bought,  but  not  of  that  which 
has  already  come  to  him  by  a causa  Lucrativa.  Supposing  he 
wishes  to  recover  by  action  the  value  of  the  naked  ownership  from 
the  heir,  he  can  only  demand  exactly  that  which  was  given  bim  by 
the  testament.  Ho  therefore  asks  for  the  fundus ; but  the  fundus 
includ&s  both  the  naked  ownership  and  the  usufruct.  Will  he  not 
then  be  asking  too  much,  and  thus  fail  in  his  action  from  what 
was  termed  plus  petitio  1 (See  Bk.  iv.  Tit.  6.  33.)  Julian  answers 
that  he  will  not,  because  in  every  demand  of  a fundus  the 

Elaintiff  must  necessarily  a.sk  for  it,  subject  to  all  its  servitudes. 

Usufruct  was  a servitude,  and  therefore,  in  demanding  the  fundvs 
from  the  heir,  he  does  not  demand  the  usufruct,  if  the  fundus  is 
subject  to  such  a servitude. 
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10.  Sed  si  rem  lepatarii  quia  ei 
Ici^averit,  inutile  lecatuin  cat,  quia 
qiKxi  proprimu  oat  ipsiuH,  aiiiplius 
ejus  fieri  non  potest : ot  licet  alien- 
avcrit  ciun,  non  debetur  nec  ipsa 
ncc  a^stiinatio  cjua 


10.  If  a testator  Rives  as  a legacy 
anything  that  already  belongs  to  the 
legatee,  the  legacy  is  useless ; for  what 
is  already  tlie  property  of  a legatee 
cannot  become  more  so.  And,  although 
the  legatee  has  parted  with  the  thing 
bequeothed,  he  would  not  be  entitled 
to  receive  cither  the  thing  itself  or  its 
value. 


D.  XXX.  41.  2. 


Et  licet  alienavent  earn.  This  Ls  an  application  of  what  was 
called  the  rule  of  Cato,  regula  Catoniana  (perhaps  Cato  Major), 
viz.  Quod,  si  testamenti  facti  tempore  decessisset  testator,  inutile 
foret,  id  legatum  quandocumgue  decesserit  non  valere  (D.  xxxiv. 
7.  1.  pr.),  i.e.  a legacy  invalid  when  the  testament  was  made, 
could  never  become  valid. 


II.  Si  quis  rem  suam  quasi  alie- 
nom  legaverit,  volet  legatum : nam 
plus  valet,  quod  in  veritate  est,  qnam 
quod  in  opinione.  Sed  et  si  legatarii 
putavit,  valere  constat,  quia  exitum 
voluntas  defuncti  potest  habere. 


11.  If  a testator  gives  a thing  be- 
longing to  himself,  as  if  it  was  the 
property  of  another,  the  legacy  is 
valid  ; for  its  validity  is  decided  by 
what  is  the  real  state  of  the  case,  not 
by  what  he  thinks.  And  if  the  testa- 
tor imagines  that  what  he  gives  be- 
longs already  to  the  legatee,  yet,  if  it 
does  not,  the  legacy  is  certainly  valid, 
because  the  wish  of  the  deceased  can 
thus  take  effect. 


D.  xl.  2.  4.  1. 


Quasi  alienam  : in  the  converse  ca.se  the  legacy  is  bad  (par.  4). 
The  words  ‘plus  valet  quod,'  &c.,  are  not  the  statement  of  a 
general  rule  of  law,  but  merely  of  what  happens  under  the  parti- 
cular circumstances  referred  to.  Under  other  circumstances,  ex- 
actly the  opposite  is  laid  down.  Ulpian  says,  for  in-stance,  that 
a person  thinking  himself  a necessarius  heres,  but  really  not  lx)ing 
so,  could  not  repudiate  the  inheritance,  nam  plus  est  in  opinione 


quam  in  veritate.  (D.  xxix.  2. 

12.  Si  rem  suam  legaverit  testa- 
tor posteoque  earn  olienaverit,  Cel- 
8U8  cxistimat,  si  non  adimendi  aniiuo 
vendidit,  nihilo  minus  deberi,  idque 
divi  Severus  et  Antoninus  rescrip- 
serunt.  lidem  rescripserunt,  eiun, 
qui  post  testamentum  factum  pried  ia, 
qusB'  legata  erant,  pignori  dedit, 
^emisso  legatum  non  videri  et  ideo 
legatorium  cum  herede  agere  posse, 
ut  preedia  a creditore  luantur.  Si 
vero  quis  partem  rei  legatte  olien- 
averit,  para,  qute  non  est  alienata, 
omnimodo  debetur,  pars  autem  ali- 
enata ita  debetur,  si  non  adimendi 
animo  alienata  sit. 


15.) 

12.  If  a testator  gives  his  own  pro- 
perty SIS  a legacy,  and  afterwards 
sdienates  it,  it  is  the  opinion  of  Celsus 
that  tlie  legatee  is  entitled  to  the 
legacy,  if  the  testator  did  not  sell 
with  Em  intention  to  revoke  the  le- 
gsioy.  The  Emperors  Severus  and 
Antoninus  have  published  a rescript  to 
this  effect.  And  they  have  also  decided 
by  rescript,  that  if  any  person,  after 
mssking  his  testsiment,  pledges  immove- 
ables which  be  has  given  as  a legacy, 
he  is  not  to  be  taken  to  have  thereby 
revoked  the  legacy ; and  that  the  le- 
gatee may,  by  bringing  sm  action 
Esgainst  the  heir,  compel  him  tp  redeem 
the  property.  If,  again,  a part  ot  the 
thing  given  eis  a legacy  is  sdienated, 
the  legatee  is  of  course  still  entitled 
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to  the  part  which  renmins  nnalien- 
ated,  but  is  entitI(Ml  to  that  which  ia 
alienated  only  if  it  appears  not  to 
have  been  abunated  with  the  intention 
of  taking  away  the  legacy. 

Gai.  il.  198 ; D.  zxxii.  11.  12  ; C.  vi.  37.  8 ; D.  xxx.  8.  pr. 

Gaiufl  inform.s  us  that  the  opinion  confirmed  by  Severus  and 
Antoninus  was  not  tliat  generally  entertained  when  he  wrote. 
When  the  legacy  was  given  per  vindicationem,  it  seemed  impos- 
sible that  if  the  thing  was  alienated  the  legatee  could  take  any- 
thing ; and  even  if  it  was  per  damnationem,  though  there  was 
nothing  in  the  nature  of  the  legacy  to  prevent  the  legatee  making 
a valid  claim  (licet  ipso  jure  debeatur  legatum),  it  was  considered 
that  he  might  be  rej)elled  by  an  exception,  because  he  would  be 
acting  against  the  wishes  of  the  deceased.  (Gai.  ii.  198.) 


13.  Si  quis  dobitori  suo  liberati-  13.  If  a testator  gives  as  a legacy 
onein  leguvcht,  Icgatam  utile  est  ct  to  his  debtor  a discharge  from  his 
Deque  ao  ipso  debitore  Deque  ab  debt,  the  legacy  is  valid,  aud  the  heir 
hcrede  ejus  potest  heres  petere  neo  cannot  recover  the  debt  from  the 
ab  alio,  qui  horedis  loco  est : sed  et  debtor,  his  heir,  or  any  one  in  the  place 
potest  a debitore  conveniri,  ut  liberet  of  his  heir.  The  debtor  may  by  action 
eum.  Tolest  aulern  quis  vel  od  compel  the  heir  to  free  him  from  his 
tempus  jubere,  ne  bores  petat.  obligation.  A man  may  also  forbid 

his  heir  to  demand  payment  of  a debt 
during  a certain  time. 

D.  xxxiv.  3.  pr.  and  3 ; 1).  xxxiv.  8.  1. 

The  debt  was  not  extinguished  By  the  legacy  of  liheratio. 
But  if  the  heir  sued  the  debtor,  then  the  debtor  could  repel  him 
by  the  plea  of  fraud  (excejdione  doli  mali),  and,  if  the  debtor 
wLshed,  he  could,  by  suing  under  the  testament,  compel  the  heir 
to  release  the  debt,  by  consent  only,  if  the  obligation  had  been 
made  in  that  manner,  by  accejitilatio,  i.e.  by  the  heir  acknow- 
ledging the  receipt  of  the  thing  owed  (see  Bk.  iii.  Tit.  29.  1),  if  it 
had  not. 

A discharge  from  debt  might  be  made  indirectly  by  giving  as 
a legacy  to  the  debtor  the  chirographum,  or  bond  by  which  he 
was  bound ; it  would  be  valid  quasi  pro  fideicommisso.  (D. 
xxxiv.  3 3.  1,  2.) 

Vel  cul  tempus.  7'he  effect  of  such  a legacy  was  that  if  the 
heir  sued  the  legatee  before  the  time  had  expired,  he  could  be 
repelled  by  an  exception  of  dolus  malus. 


14.  Ex  contrario  si  debitor  ore- 
ditori  suo  quod  debet,  legaverit, 
inutile  est  legatum,  si  nihil  plus  est 
in  legato  quam  in  debito,  quia  nihil 
omplius  habet  per  legatum.  Quodsi 
in  diem  vel  sub  condicione  debitum 
ci  pure  legaverit,  utile  est  legatum 
propter  reprffisentationem.  Quodsi 
vivo  testatore  dies  vencrit  aut  con- 
dioic  extiterit,  Papinianus  scripsit, 
utile  esse  nihilo  minus  legatum, 
quia  semel  coustitit.  Quod  et  ver- 


14.  Conversely,  a legacy  given  by 
a debtor  to  his  creditor  of  the  money 
which  he  owes  him,  is  ineffectual  if  it 
includes  notliing  more  than  the  debt 
did,  for  the  creditor  thus  receives  no 
benefit  from  the  legacy.  But  if  a 
debtor  mves  absolutely  as  a legacy  to 
his  creditor  what  was  due  only  on  the 
expiration  of  a term  or  on  the  accom- 
plishment of  a condition,  the  legacy  is 
effectual,  because  it  thus  becomes  due 
before  the  debt.  Papinitm  decides, 


Digitized  by  Google 


LIB.  U.  TIT.  XX. 


233 


om  est : non  enim  placnit  scntentia 
existiiiiantiiini,  cxtinctum  esse  lega- 
tiiin,  quia  in  ciuii  causam  perveuit, 
a qua  incipere  non  potest. 


that  if  the  term  expires,  or  the  con- 
dition is  accomplished,  in  the  lifetime 
of  the  testator,  the  legacy  is  neverthe- 
less elTectuol,  because  it  was  once  good ; 
which  is  true.  For  we  reject  the 
opinion  that  a legacy  once  good  after- 
wards becomes  extinct,  because  cir- 
cumstances have  arisen  which  would 
have  prevented  its  being  originally 
valid. 


1).  XXXV. 


15.  If  a man  gives  as  a legacy  to 
his  wife  her  dot,  the  legacy  is  valid, 
for  the  legacy  is  more  beneficial  than 
the  action  she  might  maintain  for  the 
recovery  of  her  dot.  But  if  he  be- 
queaths to  his  wife  her  dot,  which  he 
has  never  actually  received,  the  Em- 
perors Soverus  and  Antoninus  have 
decided  by  a rescript,  that  if  the  dot 
is  given  without  any  specification,  the 
legacy  is  void  ; but  if  in  the  terms  of 
the  gift  a particular  sum  or  thing,  or 
a certain  sum  mentioned  in  the  dotal 
act,  is  specified  as  to  be  received  as 
a legacy  before  it  could  be  received  as 
dot,  the  legacy  is  valid. 

D.xxxiii.  4.  I.  2,  7,  8. 

In  the  de  dote,  or,  as  it  was  otherwise  called,  the  rei  uxorice 
actio,  certain  rlelays  in  the  restitution  of  the  dowry  were  permitted ; 
and  sums  expended  for  the  improvement  of  the  property  of  the 
w'ife  might  be  set  off  against  the  claim.  The  legacy  had  to  be 
paid  without  delay,  and  no  set-off  was  admi.ssible.  It  was  from  the 
dowry  Ijeing  thus  restored,  when  made  the  subject  of  a legacy, 
sooner  than  when  the  action  was  brought,  that  the  expression  pree- 
lega/re  dotem  was  used  ; the  dos  w'as  given  by  legacy  {legate)  sooner 
{]>ra’)  than  it  could  otherwise  be  obtained. 

By  the  words  ‘ certapecunia,'  &c.,  is  meant  that  if  the  tcistator 
said,  ‘ I give  to  my  wife  the  sum  she  brought  me  as  dowry,’  and 
.she  had  not  brought  anything,  the  legacy  would  be  usele.ss  ; but  if 
he  said,  ‘ I give  her  the  100  aurei  she  brought  me,’  then  the  words 
referring  to  her  having  brought  them  would  be  only  a falsa  demon- 
atratio,  that  is,  an  unnecessary  particularity  of  expression,  which 
would  be  passed  over  as  if  not  written.  (C.  vi.  44.  3.) 

hiatrumentum  dotis.  So,  if  the  t&stator  said,  ‘ I give  the 
property  mentioned  in  the  act  of  dowry,’  if  there  was  no  act  of 
dowry,  the  gift  would  be  useless  ; but  if  he  said,  ‘ I give  such  or 
such  a particular  thing  mentioned  in  the  act  of  dowry,’  if  there  was 
no  act  of  dowry,  the  wife  would  receive  the  thing  specified,  and 
the  words,  ‘ mentioned  in  the  act  of  dowry,’  would  be  treated  as 
superfluous. 

16.  Si  res  legata  sine  facto  here-  16.  If  a thing  given  as  a legacy 
dig  perierit,  legatorio  dcccdit.  Et  perishes  without  the  act  of  the  heir, 
si  servos  alienus  legatus  sine  facto  the  loss  falls  upon  the  legatee.  And, 


16.  Sed  si  uxori  moritus  dotem 
Icgaverit,  valet  Icgatum,  quiaplcnius 
est , legatum  quam  de  dote  actio. 
Sed  si  quam  non  acceperit  dotem 
legaverit,  divi  Sevonis  et  Antoninus 
rescripserunt,  si  quidera  simpliciter 
legaverit,  inutile  esse  Icgatum : si 
vero  certa  pecunia  vel  certum  cor- 
pus aut  instnimentum  dotis  in  pra;- 
Icgando  demonstrata  sunt^  v^ere 
legatum,  ' 
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heredis  mannmidgtis  fuerit,  non  if  the  slave  of  another,  given  fts  a 
lenetur  heres.  Si  vero  hercdis  ser-  legiviy,  slimild  bo  iiiiuuiiiiittod  with- 
vns  logatiiH  fuerit  et  ipso  ouiu  luonu-  out  the  act  of  the  heir,  lliu  lieir  is 
iniserit,  teneri  euui,  Julionus  scrip-  not  answerable.  Hut  if  a testator 
sit,  nec  interest,  scicrit  an  ignorav-  gives  as  a legacy  the  slave  of  his  heir, 
erit,  a se  legatnm  esse.  Sed  et  si  who  afterwards  manumits  that  slavg, 
alii  donaverit  servum  et  is,  cui  don-  .Tiilian  says  that  the  heir  is  answer- 
atus  est,  eum  manumiserit,  tenctur  able,  whether  he  knew  or  not  that 
heres,  quamvis  ignoraverit,  a se  eum  the  slave  was  given  away  from  him 
legatum  esse.  as  a legacy.  And  it  would  be  the 

same  if  the  heir  bad  made  a present 
of  the  slave  to  any  one  who  had  en- 
franchised him : the  heir,  tliough 

ignorant  of  the  legacy,  would  bo  an- 
swerable. 

D.  XXX.  35 ; D.  XXX.  112.  1. 

The  manumission,  of  course,  is  good  ; it  is  the  cestimatio  in 
re.spect  of  which  the  heir  is  bound. 

17-  Si  quis  ancillas  cum  suis  natis  17.  If  a testator  bequeaths  his 
legaverit,  etiamsi  ancillfe  mortuic  female  slaves  and  their  offspring,  al- 
fuerint,  partus  legato  coduut.  Idem  though  the  mothers  die,  the  issue  goes 
est  si  ordinarii  servi  cum  vicariis  to  the  legatee.  And  it  is  the  same  if 
legati  fuerint,  ut,  licet  mortui  sint  ordinary  slaves  are  bequeathed  to- 
ordinarii,  tamen  vicarii  legato  ce-  gether  with  vicarial,  so  that  although 
dant.  Sed  si  servus  cum  peculio  the  ordinary  slaves  die  yet  the  vicarial 
fuerit  legatus,  mortuo  servo  vel  slaves  will  pass  by  virtue  of  the  gift, 
manumisso  vel  alienato,  et  peculii  But,  where  a slave  is  bequeathed  with 
legatum  extinguitur.  Idem  est,  si  his  pecufium,  and  afterwards  dies,  or  is 
fundus  instruotus  vel  cum  instru-  manumitted,  or  alienated,  the  lega<w  of 
mento  legatus  fuerit : nam  fundo  the  peculium  becomes  extinct.  It  is 
alienato  et  instmmenti  legatum  ex-  the  some  if  the  testator  gives  as  a 
tinguitur.  legacy,  land  ‘provided  with  instru- 

ments of  use  or  ornament,’  or  ‘ with 
its  instruments  of  culture'.  If  the 
land  is  alienated,  the  legacy  of  the 
instruments  is  extinguisbei 
D.  xxxiii.  8.  1,  2,  3,  4 ; D.  xxxiii.  7.  1. 

An  ordinarius  servus  was  a slave  who  had  a special  oflSce 
in  the  establishment,  as  cook,  barber,  baker,  &c.  The  vicarii 
were  his  attendants,  and  were  generally  reckoned  a.s  part  of  his 
peculium.  But  in  the  case  of  this  legacy,  the  law  considered 
them  as  having  an  independent  existence  {propter  di(jnitatem 
hominis),  and  not  merely  as  accessories  to  the  ordinarii.  So, 
the  children  of  a female  slave  are  not  treated  as  mere  accessories 
to  her.  (See  Tit.  1.  37.)  Had  they  been  so,  they  could  not 
have  passed  without  the  principal  to  which  they  were  attached. 

Fundus  instructus  is  land,  with  everything  on  it,  whether  for 
use  or  ornament;  fundus  cum.  inslrumento,  land,  with  the  instru- 
ments of  its  culture  only.  (D.  xxxiii  7.  12.  27.) 

18.  Si  grex  legatus  fuerit  post-  18.  If  a flock  is  given  as  a legacy, 
eaqne  ad  unaiu  ovom  pervenerit,  and  it  is  afterwards  reduced  to  a 
quod  superfuerit,  vindicari  potest.  single  sheep,  the  legatee  can  claim  by 

real  action  what  remains. 

D.  XXX.  22. 

A 
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He  may  claim  the  remainder,  that  is  the  one  sheep  left,  although 
one  sheep  docs  not  form  a flock. 

19.  Grcge  autem  legato  etiom  19.  If  a tiock  is  given  as  a le- 

cas  oves,  quffi  post  testamcntnin  gacj,  any  sheep  that  may  be  added 
factum  gregi  adiciuntur,  legato  ce-  to  the  flock  after  the  making  of  the 
dcre,  Julianus  ait ; esse  enim  gregis  testament  will,  according  to  Julian, 
uniim  corpus  ex  distantibus  capiti-  pass  to  the  legatee.  For  a flock  is  one 
bus,  sicuti  tedium  unum  corpus  est  body,  consisting  of  several  difierent 
ex  cohiprentibns  lapidibns ; tedibus  heads,  as  a house  is  one  body,  com- 
denique  legatis,  columnas  et  mar-  posed  of  several  stones  joined  to- 
mora,  quae  post  testamentum  factum  gether.  So,  when  a building  is  given 
adjecta  sunt,  legato  cedere.  as  a legacy,  any  marble  or  pillars 

which  may  be  aidded  after  the  testa- 
ment is  made  will  pass  by  the  legMy. 

D XXX.  21. 

20.  Si  pecnlinm  legatum  fuerit,  20.  If  a peeulium  is  given  in  a 
sine  dubio  quidquid  peculio  accedit  legacy,  it  is  certain  that  if  it  is  in- 
vel  decedit  vivo  testatorc,  Icgatarii  creased  or  diminished  in  the  lifetime 
Incro  vcl  damno  est.  Quodsi  post  of  the  testator,  it  is  so  much  gained  or 
mortem  testatoris  ante  oditam  here-  lost  to  the  legatee.  And  if  a slave 
ditatem  servus  adquisierit,  Julianus  acquires  anything  between  the  death 
ait,  si  quidem  ipsi  monumisso  peon-  of  the  testator  and  the  time  of  the 
lium  legatum  fuerit,  omne,  quod  heir  entering  on  the  inheritance, 
ante  aditom  hereditatem odquisitum  Julian  mokes  this  distinction:  if  it  is 
est,  legatario  cedere,  quia  dies  hujus  to  the  slave  himself  that  tiiepeculium, 
legati  ab  adita  hereditate  cedit : sed  together  with  his  enfranchisement,  is 
si  oxtraneo  peeulium  legatum  fuerit,  given,  then  all  that  is  acquired  before 
non  cedere  ea  legate,  nisi  ex  re-  the  heir  enters  on  the  inheritance  goes 
bus  peculiaribus  auctum  fuerit.  Pe-  to  the  legatee,  for  the  right  to  such  a 
culium  autem  nisi  legatum  fuerit,  legacy  is  not  fixed  until  the  inherit- 
manumisso  non  dehetur,  o^uamvis  si  once  is  entered  on.  But  if  it  is  to  a 
vivus  manumiscrit,  sufilcit,  si  non  stranger  that  the  peeulium  is  given, 
adiraatur : et  ita  divi  Severus  et  then  anything  so  acquired  will  not  pass 
Antoninas  rescripserunt.  lidem  to  the  legatee,  unless  the  acquisition 
rescripsernnt,  peculio  legato,  non  was  made  by  meansof  something  form- 
videri  id  relictum,  ut  petitionem  ing  part  of  the  peeulium.  His  pecu- 
habeat  pecunia,  quam  in  rationes  lium  does  not  go  to  a slave  manumit- 
dominicas  impendit.  lidem  rescrip-  ted  by  testament,  unless  expressly 
serunt,  peeulium  videri  legatum,  given  to  him  ; although,  if  a master 
cum  rationibus  redditis  liber  esse  in  his  lifetime  manumits  his  slave,  it  is 
jusBus  est  et  ex  eo  rcliquas  inferre.  enough  if  he  does  not  expressly  take 

the  peeulium  away  from  him  ; and  to 
this  effect  the  Emperors  Severus  and 
Antoninus  issued  a rescript.  They  have 
also  decided  by  rescript,  that  when  his 
peeulium  is  given  as  a legacy  to  a slave, 
this  docs  not  entitle  him  to  demand 
what  he  may  have  expended  for  the  use 
of  his  master.  The  same  emperors  have 
further  decided  by  rescript,  that  a slave 
is  to  be  considered  to  have  had  liispecu- 
lium  given  him  by  legacy  when  the  tes- 
tator says  he  shall  be  free  as  soon  as  he 
has  brought  in  his  accounts,  Emd  made 
up  any  deficiency  out  of  his  peeulium. 

D.  xxxiii.  8.  8.  8 : D.  xxxiii.  8.  6.  4,  5 ; D.  xxxiii.  8.  8.  7 ; D.  xv.  L 63. 

Dies  cedit,  ‘ the  day  be^ns,’  and  dies  venit, ' the  day  is  come,’ 
are  the  two  expre.s.sions  in  ^man  law  which  signify  the  vesting  or 


Digitized  by  Google 


236 


LIB.  n.  TIT.  XX. 


fixing  of  an  interest,  and  the  interest  becoming  a present  one. 
Uedcrc  diem  (says  Ulpian,  D.  1. 16.  213)  significat  indpere  deberi 
pecwniam;  venire  diemsignificai  eum  diemvenisse.quo pecnnia 
peti potest.  Cedit  dies  may  therefore  he  translated,  ‘ the  time  when 
the  right  to  the  thing  is  fixed  ’ ; venit  dies,  ‘ the  time  when  the  thing 
may  be  demanded  ’.  For  instance,  if  A buys  a horse  of  B,  without 
any  terms  being  attached  to  the  purchiise,  the  right  of  B in  the  pur- 
chase-money is  fixed  at  once,  and  also  be  ma}’  at  once  demand  it, 
et  cessit  et  venit  dies.  If  A agrees  that  the  purcha.se- money  shall 
be  paid  by  instalments,  then  dies  cessit,  B has  a fixed  interest  in 
the  money ; but  the  dies  can  only  be  said  venisse  as  each  instal- 
ment falls  due,  and  with  regard  only  to  the  portion  becoming  due. 
If,  again,  A only  buys  it  on  condition  that  C will  lend  him  the 
money,  then,  until  C has  done  so,  neque  cessit  neqne  venit  dies,  B 
has  no  fixed  interest  in,  or  right  to,  the  purchase-money  until  the 
condition  is  accomplished.  With  regard  to  legacies,  the  rties  cedens, 
the  time  at  which  the  eventual  rights  of  the  legatee  were  fixed, 
was  the  day  of  the  testator’s  death,  excepting  when  the  vesting  or 
fixing  of  these  rights  was  suspended  by  a condition  in  the  testa- 
ment itself.  The  dies  veniens,  the  time  when  the  thing  given 
could  be  demanded,  was  not  till  the  heir  entered  on  the  inherit- 
ance, and  there  was  thus  some  one  of  whom  to  make  the  demand  ; 
if  the  legacy  was  given  after  a term,  or  on  a condition,  the  de- 
mand, of  course,  could  not  be  made  {dies  non  venit)  until  the 
term  had  expired,  or  the  corulition  was  fulfilled. 

An  alteration  was  made  by  the  lex  Papia  Poppwa  (a.d.  9)  in 
fixing  the  dies  cedens  at  the  day  when  the  testament  was  opened, 
not  at  that  when  the  testator  died  (see  note  to  paragr.  8) ; but 
this  had  been  done  away  with,  and  the  old  law  was  in  force  under 
Justinian.  (C.  vi.  51.  1.  1.) 

The  legatee  had  the  thing  given  exactly  as  it  was  at  the  time 
of  the  dies  cedens.  He  took  it  with  all  the  ^ains  and  lasses  that 
had  accrued  to  it  since  the  date  of  the  testator  s death,  and  directly 
hLs  rights  were  fixed,  they  were  transmi.ssible  to  his  heirs. 

But  if  a testator  gave  his  liberty  to  one  of  bis  slaves  as  a legacy, ' 
there  was  in  this  case  an  exception  to  the  rule  that  the  dies  cedens 
dates  from  the  death  of  the  testator.  If  the  gift  of  liberty  was 
given  to  a slave  as  a legacy,  he  could  not  begin  to  acquire  for  bis 
own  benefit  until  an  heir  had  entered  on  the  inheritance,  as  it  was 
requisite  there  should  be  some  one  to  free  him.  The  peculium, 
therefore,  if  given  to  him,  would  bo  such  as  it  was  when  the  heir 
entered  on  the  inheritance  ; while,  if  the  peculium  wjis  given  to  a 
stranger,  it  would  be  such  as  it  was  at  the  death  of  the  te.stator, 
excepting  when  the  peculium  was  augmented  by  things  derived 
from  itself  {ex  rebus  peculiaribus),  as,  for  instance,  if  sheep  or 
cattle,  forming  part  of  the  peculium,  had  young. 

There  was  another  case,  that  of  personal  servitud&s,  in  which 
the  dies  cedens  dated  from  the  entrance  on  the  inheritance,  not  from 
the  deathof  the  testator.  These  servitudes  wereexclusivelyattached 
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to  the  person  of  the  lef^atee,  and  a.s  they  were  not  transmissible  to 
his  lieira,  there  could  be  no  interest  in  them  until  the  actual  en- 
joyment of  them  was  commenced. 

When  the  mivster  enfranchised  his  slave  himself,  he  was  present 
to  demand  the  peculixim,  and  if  he  did  not,  it  was  considered 
evident  that  he  intended  the  .slave  to  keep  it.  Not  so  in  a legacy 
of  liberty,  in  giving  which  the  master  might  so  easily  forget  the 
peculium  that  some  expre.s.sions  were  re<}uired  to  show  that  he 
remembered  it,  and  wished  to  give  it  to  the  slave. 

The  terms  of  the  second  rescript  referred  to  in  the  text  are 
given  by  Ulpian.  (D.  xxxiii.  8.  6.  4.) 

21.  Tam  antein  corporales  res  21.  Things  corporeal  and  incorpo- 

quani  incorpurales  legari  possunt.  real  may  be  equally  well  given  as  a 
Et  ideo  quod  defuncto  debotur,  legacy.  Thus,  the  testator  may  give 
potest  abcui  legari,  ut  actiones  suas  a debt  due  to  him,  and  the  heir  is  then 
heres  legatario  praestet,  nisi  exegerit  obliged  to  use  his  actions  for  the  beAe- 
vivuB  testator  pecuniam ; nain  hoc  fit  of  the  legatee,  unless  the  testator 
casu  legatum  extinguitur.  Sed  et  in  his  hfetime  exacted  pa3'inent,  for 
tale  Icgutuin  valet : ‘ dainnas  esto  in  this  case  the  legacy  would  become 
heres  domum  illius  reficere  ’ vel  extinct.  Such  a legacy  os  this  is  also 
* ilium  aire  alieno  liberare  ’.  good  : ‘Letmy  heir  be  bound  to  rebuild 

the  house  of  such  a one,’  or  ‘ to  free 
hun  from  his  debts  ’. 

D.  XXX.  41.  pr. ; I),  xxx.  39.  3,  4. 

The  legacy  of  a debt  due  to  the  testator  was  usually  called 
legatwm  nominis.  (See  D.  xxx.  44.  G.)  (Jf  course  the  legatee 
could  sue  for  it  only  in  the  name  of  the  heir. 

22.  Si  gencraliter  servus  vel  alia  22.  If  a testator  gives  a slave  or 

res  legetur,  electio  legatarii  est,  nisi  anything  else  as  a legacy,  without 
tJiud  testator  dixerit.  specifying  a particular  slave  or  thing, 

the  choice  belongs  to  the  legatee,  un- 
less the  testator  has  expressed  the 
contrarj’. 

D.  xxx.  108.  2. 

The  jurists  took  care  to  lay  down,  with  respect  to  what  was 
called  a ki/tilam  generis,  that  the  cla.ss  of  objects  must  not  be  one 
too  wide.  Legatum  nisi  certce  rei  sit  et  ad  certam  personam 
deferatur,  nullius  est  momenti.  (Paul.  Sent.  iii.  6.  13.)  For 
instance,  the  gift  of  ‘ an  animal  ’would  have  seemed  rather  intended 
to  mock  than  to  benefit  the  legatee  ; so  the  gift  of  a house  if  the 
testator  had  no  houses,  magis  derisorium  quam  utile  legatum. 
(1).  xxx.  71.) 

Before  Justinian,  it  depended  on  the  formula  with  which  the 
legacy  Wiis  given  whether  the  choice  of  the  particular  thing  to  be 
given  to  the  legatee  belonged  to  the  heir  or  the  legatee.  In  a 
legacy  per  vindicotionem  it  belonged  to  the  latter;  there  was  a 
real,  action  in  which  the  legatee  must  sjiecify  the  particular  thing 
that  he  claims.  In  a legacy  per  damnationem  it  belonged 
to  the  heir ; there  was  only  a personal  action  against  the  heir  as 
debtor,  and  the  debtor  might  di.scharge  the  obligation  in  the  way 
most  beneficial  to  himself.  (Ui-P.  Ih'g.  24.  14.) 
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The  main  difference  between  a legatum  generis  and  a legatum 
optionis  was  that  in  the  latter  the  legatee  could  choose  the  best 
of  the  kind  in  the  possession  of  the  testator ; in  the  former  the 
legatee  could  not  choose  the  best,  nor  the  heir  the  worst.  (D. 
XXX.  37.) 


23.  The  legacy  of  election,  that  ie 
when  a testator  directs  his  legatee  to 
choose  any  one  from  among  his  slaves, 
or  any  other  class  of  things,  was  for- 
merly held  to  imply  a condition,  so 
that  if  the  legatee  in  his  lifetime  did 
not  make  the  election  he  did  not 
transmit  the  legacy  to  his  heir.  But, 
by  our  constitution,  we  have  altered 
this  for  the  better,  and  the  heir  of  the 
legatee  is  now  permitted  to  elect,  al- 
though the  legatee  in  his  lifetime  has 
not  done  so.  And,  pursuing  the  sub- 
ject still  further,  we  have  ^ded,  that 
if  there  are  several  legatees  to  whom 
an  option  is  left,  and  they  dilTer  in 
their  choice,  or  if  there  are  many  heirs 
of  one  legatee,  and  they  cannot  agree 
what  to  choose,  one  choosing  one  thing 
and  another  another  thing,  then  to 
prevent  the  legacy  becoming  ineffec- 
tual, which  the  generality  of  ancient 
lawyers,  contrary  to  all  equity,  decided 
would  be  the  cose,  fortune  must  be  the 
arbitress  of  the  choice,  and  the  dis- 
pute must  be  decided  by  lot,  so  that 
his  choice,  to  whom  the  lot  falls,  shall 
prevail. 

D.  xL  9.  3 ; D.  rxxvi  2.  12.  8 ; C.  vL  43.  3.  pr.  and  1. 

When  once  the  dies  cedens  had  fixed  the  rights  of  the  legatee, 
he  could  transmit  to  his  heirs  all  the  rights  ho  had  himself.  To 
this  the  Roman  lawyers  considered  the  legatum  optionis  an  excep- 
tion, as  intended  to  be  |)ersonal  to  the  legatee  himself.  Justinian 
decides  that  the  exception  shall  not  exist.  (C.  vi.  43.  3.  1.)  We 
must  distinguish  the  legatum  generis,  where  an  object,  though  an 
uncertain  one,  was  given,  from  the  legatum  optionis,  where  only 
the  right  to  select  an  object  was  given.  The  former  was  never 
treated  as  an  exception  to  the  general  rule  of  the  dies  cedens.  (D. 
xxxiii.  5.  19.) 

A testator  might  also  leave  as  a legacy  a part,  as  e g.  the  half, 
of  the  inheritjuice  (Tit.  23.  5 note) ; but  still  the  heir  took  the 
whole  inheritance  as  heir,  and  then  had  to  divide  it  with  the  lega- 
tarius  partiarius,  although  the  legatee  was  really  not  getting  a 
particular  thing,  but  a share  of  a universal  succession.  (Gai.  ii 
2.54.) 

24.  Lcgari  autera  illis  sobs  pot-  24.  A legacy  can  be  given  to  those 
est,  cum  quibuH  testomenti  fiictio  only,  with  whom  there  is  teslamcnii 
est.  /actio. 

D.  xli  8.  7. 


23.  Optionis  legatuni,  id  est  ubi 
testator  ex  servis  suis  vel  aliis  rebus 
optore  legatorium  jusserat,  habebat 
in  se  condicionem,  et  ideo  nisi  ipse 
legatarius  vdvus  optaverat,  ad  here- 
dem  legatum  non  transmittebat. 
Sed  ex  constitutione  nostra  et  hoc 
in  meliorem  statnm  reformatum  est 
et  data  est  licentia  et  heredi  Icga- 
tarii  optore,  licet  vivus  legatarius 
hoc  non  fecit.  Et  diligentioro  trac- 
tatu  habito,  et  hoc  in  nostra  con- 
^itutione  Eidditum  est,  sive  plurcs 
legatorii  existont,  quibus  optio  re- 
licta  est,  et  dissentiant  in  oorpore 
eligendo,  sive  unius  legatarii  plures 
hcredcs,  et  inter  se  circa  optandum 
dissentiant,  alio  aliud  corpus  eligere 
cupiente,  ne  pereat  legatum  (quod 
plerique  prudentium  contra  bene- 
volcntiam  introducebant),  fortunam 
esse  hiijiis  optionis  judicem  et  sorte 
esse  hoc  dirimendnm,  ut,  ad  quern 
sors  perveniat,  illius  sententia  in 
optioue  pitecellat. 
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See  note  on  Tit.  10.  6. 


3S.  Inccrtis  vero  personis  neqne 
lerata  neque  fideicommissa  olim 
relinqui  concessam  crat:  nam  nec 
miles  qiiidem  incertas  persons  pot- 
orat  relinquere,  ut  divus  Hadrianus 
rescripsit.  Incerta  antem  persona 
videbatur,  quam  incerta  opinione 
animo  suo  testator  snbiciebat,  veluti 
si  quis  ita  dicat:  ‘quicumque  filio 
meo  in  matriomonium  filiani  suam 
coUocaverit,  ei  heres  mens  ilium 
fundam  dato  ’ : illud  quoque,  quod 
his  relinquebatur,  qui  post  testa- 
mentum  scriptum  primi  consules 
designati  erunt,  ®quo  incert®  per- 
son® legari  videbatur : et  dcnique 
mult®  aJi®  hujusmodi  species  sunt. 
Libertas  quoque  non  videoatur  posse 
ineert®  persona  dari,  quia*  placebat 
nominatim  servos  liberari.  Tutor 
quoque  certus  dari  debebat.  Sub 
oerta  vero  demonstrations,  id  est  ex 
oertis  personis  incert®  person®  recte 
legabatur,  veluti  ‘ ex  cognatis  meis, 
qui  nunc  sunt,  si  quis  filiam  mcam 
uxorem  duxerit,  ei  heres  meus  illam 
rem  dato  ’.  Incertis  autem  personis 
legata  vel  fideicommissa  relicta  et 
per  errorem  soliita  repeti  non  posse, 
sacris  constitutionibus  oautum  erat. 


Uai.  II 


25.  Formerly  it  was  not  permitted 
that  either  legacies  or  fideicommissa 
should  be  given  to  uncertain  persons, 
and  even  a soldier  could  not  leave 
anything  to  an  uncertain  person,  as 
the  Emperor  Hadrian  decided  by  re- 
script. By  an  uncertain  person  was 
meant  one  who  was  not  present  to 
the  mind  of  the  testator  in  any  defi- 
nite manner,  as  if  he  should  say : 

‘ Whoever  shall  give  his  daughter  in 
marriage  to  my  son,  to  him  let  my 
heir  give  such  a piece  of  land  '.  So,  if 
he  had  left  anything  to  the  persons 
first  appointed  consuls  after  his  testa- 
ment was  written,  this  also  would  have 
been  a gift  to  uncertain  persons ; and 
there  are  many  other  similar  examples. 
Freedom  likewise  could  not  be  con- 
ferred upon  an  uncertain  person,  for 
it  was  necessary  that  all  slaves  should 
be  enfranchised  by  name.  A person 
too  named  as  tutor  was  required  to  be 
certain.  But  a legacy  given  with  a 
certain  description,  that  is,  to  an  un- 
certain person  among  a number  of 
persons  certain,  was  v^id,  as  : ‘ Among 
my  existing  cognati,  if  any  one  shall 
marry  my  daughter,  let  my  heir  give 
him  such  a thing  '.  But,  if  a legacy  or 
fideicommissum  to  uncertain  persons 
had  been  paid  by  mistake,  it  was  pro- 
vided by  the  constitutions,  that  such 
persons  could  not  be  called  on  to  re- 
fund. 

238,  239. 


Neque  fideicommissa.  It  was  by  a senatuscoTisultum,  in  the 
time  of  Hadrian,  that  the  law  was  thus  settled  with  respect  to 
fideicommissa.  (Gai.  ii.  287.)  Previously,  a gift  by  way  of 
fideicommissuvx  to  an  uncertain  person  had  been  valid. 

The  lex  Furia  Caninia  (Gai.  ii.  239)  required  that  slaves 
to  whom  freedom  was  given  by  testament  should  bo  expressly 
named,  jubet  nominatim  servos  liberari. 


2U.  Postumo  quoque  aUeno  in- 
utilitcr  legabatur:  est  autem  ali- 
enus  postumus,  qui  natus  inter  suos 
heredes  testatoris  futurus  non  est . 
ideo<]uo  ex  emancipato  filio  con- 
ceptus  nepos  oxtraneus  erat  postu- 
mus avo. 


20.  Formerly,  too,  a legacy  to  a 
posthumous  stranger  was  inefiectuaL 
A posthumous  stranger  is  any  one  who, 
on  being  bom,  would  not  be  numbered 
among  the  sui  heredes  of  the  testator ; 
and  so  a posthumous  gremdson,  the 
issue  of  an  emancipated  son,  was  a 
rasthuinouB  stranger  with  regard  to 
lis  grandfather. 


Oal  U.  241. 
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Wo  have  already  seen  (see  Tit.  13.  1)  how  the  rigour  of  thLs 
principle  came  to  bo  modified  with  respect  to  a posthumous  suits 
neres.  It  was  as  an  incerta  persona  that  the  po.sthumous  child 
was  originally  excluded  from  taking  either  as  heir  or  legatee.  (Gai. 
u.  242.) 

27.  Sed  neo  hujusraodi  Bpccios  27.  Those  points  have  not,  how- 

penitus  eat  sine  juata  eniendatione  ever,  been  loft  without  proper  altera- 
derelicto,  cum  in  nostro  codice  con-  tion,  for  a constitution  has  been  placed 
stitutio  posita  cst,  per  quam  et  huio  in  our  code  by  which  the  law  has  been 
parti  inedevimua  non  solum  in  here-  altered,  not  only  as  regards  inherit- 
ditatibus,  sed  etiam  in  legatis  et  anccs,  but  also  as  regards  legacies  and 
fideicotmnissis ; quod  evidenter  ex  fideicommitsa.  This  alteration  will  ap- 
ipsius  constitutionis  loctione  dares-  pear  from  the  constitution  itself.  But 
cit.  Tutor  autem  neo  per  nostrain  not  even  by  our  constitution  is  the  no- 
constitutionem  incertus  dari  debet,  mination  of  an  uncertain  tutor  poriuit- 
quia  certo  judicio  debet  quia  pro  ted,  for  it  is  incumbent  upon  every 
tutda  suae  posterilati  cavere.  father  to  take  care  that  his  i>ostcrity 

have  a tutor  by  a determinate  appoint- 
ment. 

C.  vi.  48. 

There  was,  probably,  a constitution  treating  of  this  subject  in- 
serted in  the  first  Code  (see  Introd.  sec.  29),  which  was  not  given 
in  the  Code  we  now  have. 

28.  I’ostumus  autem  alienus  28.  Yet  a posthumous  stranger 

heres  institui  et  antea  poterat  et  could  formerly,  and  may  now,  be  ap- 
nunc  jjotest,  nisi  in  utero  ejus  sit,  pointed  heir,  unless  it  appears  that  he 
qua;  jure  nostra  uxor  esse  non  pot-  has  been  conceived  by  a woman  who  by 
cat.  law  could  not  have  been  married  to  his 

father. 

Ga!.  ii.  242,  287  ; D.  xxvui  2.  9.  1,  4. 

Posthumous  children,  who,  on  birth,  would  not  be  among  the 
testator’s  sui  heredes  (this  is  the  meaning  of  alienus),  could  not 
be  instituted  heirs  under  the  civil  law  , but  the  pnetor  gave  them, 
if  instituted,  the /m.sscssio /nmorum.  Justinian  permitted  their 
institution.  (See  Bk.  iii.  Tit.  9.  pr.) 

Nisi  in  utero  ejus  sit,  that  is,  unless  the  posthumous  child 
is  the  child  of  the  testator,  and  of  a woman  whom  the  testator 
canisot  marry. 

29.  Si  quis  in  nomine,  cogno-  29.  Although  a testator  may  have 
mine,  prsenomine  legalarii  erraverit  mistaken  the  nomcn.coflnomcn,  or  prir- 
testator,  si  de  persona  constat,  ni-  nomen  of  a legatee,  yet,  if  it  is  certain 
hilo  minus  valet  legatum.  Idem  in  who  is  the  person  meant,  the  legacy  is 
hcredibuB  servatur  : et  recte ; nomina  valid.  The  same  bolds  good  as  to 
eniin  significondorum  hominum  gra-  heirs,  and  with  reason  ; for  the  use  of 
tia  reperta  sunt,  qui  si  quolitet  :Uio  names  is  but  to  point  out  persons ; 
modo  intellegautur,  nihil  interest.  and,  if  they  can  be  distinguished  by 

any  other  method,  it  is  the  same 
thing. 

80.  Hnic  proxima  est  ilia  juris  30.  Closely  akin  to  this  is  the  rule 
regula,  falsa  demonslratione  lega-  of  law,  that  a legacy  is  not  rendered 
turn  non  peremi,  veluti  si  quis  its  void  by  a false  description.  For  in- 
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Ifigaverit  ‘ Stichiim  servmn  mcuiii 
vismiun  do  lof,'o  ’ : licet  enim  non  ver- 
na,  sod  oniptiis  sit,  si  de  servo  ta- 
uicn  constat,  utile  est  legatum.  Et 
convenienter  si  ita  demonstraverit 
‘ Stichum  servuin,  quoin  a Seio  emi,’ 
sitque  ab  alio  einptiis,  utile  legatum 
est,  si  de  servo  constat. 


D.  XXIV.  I. 

31.  Longe  magis  legato  falsa 
causa  non  nocot.  Vcluti  cum  ita 
quis  dixorit : ‘ Titio,  quia  abscntc  me 
negotia  mea  curavit,  Stichum  do 
lego,’  vel  ita : ‘ Titio,  quia  patrocinio 
ejus  capital!  crimine  liberatus  sum, 
Stichum  do  lego  ' ; licet  enim  neque 
negotia  testatoris  umquam  gessit 
Titius  neque  patrocinio  ejus  libera- 
tus est,  legatum  tamen  valet.  Sed 
si  condicionaliter  enuntiata  fuerit 
causa,  aliud  juris  est,  veluti  hoc 
modo : ‘ Titio,  si  negotia  mea  cura- 
vit, fundum  do  lego 


D.  XXXV. 


stance,  if  the  testator  was  to  siiy,  ‘ I 
give  as  a legacy  Stichus  bom  luy  slave  ’ ; 
in  this  case,  aJthough  Stichus  was  not 
born  in  the  family,  but  bought,  yet,  if 
it  is  certain  who  is  meant,  the  legacy 
is  valid.  And  in  the  same  way  if  a 
testator  marks  out  the  particular  slave 
in  this  way  : ‘ I give  Stichus  my  slave, 
whom  I bought  of  Seius  ’ ; yet,  although 
he  was  bought  of  another,  the  legacy  is 
good,  if  no  doubt  exists  as  to  the  slave 
intended  to  be  given. 

17.  pr.  and  1. 

31.  Much  less  is  a legacy  rendered 
invalid  by  a false  reason  being  as- 
signed for  giving  it ; as,  if  a testator 
says,  ‘ I give  my  ^ave  Stichus  to  Titius, 
because  he  took  care  of  my  affairs  in 
my  absence  ’ ; or,  * because  I was  ac- 
quitted upon  a capital  accusation  by 
his  undertaking  my  defence  For  al- 
though Titius  has  never  taken  care 
of  the  affairs  of  the  deceased,  and 
although  the  testator  was  never  ac- 
quitted by  means  of  Titius  defending 
him,  the  legacy  will  be  valid.  But  it 
is  quite  different  if  the  reason  has  been 
assigned  under  the  form  of  a condi- 
tion, as,  ‘ I give  to  Titius  such  a piece 
of  ground,  if  ho  has  taken  care  of  my 
affairs  ’. 

1.  17.  2,  3. 


Ulpian  shortly  .sums  up  the  law  of  this  and  the  previous  para- 
graph by  the  rule  ‘ Neque  ex  falsa  demonstratioTie,  neque  ex  falsa 
causa  legatum  infirmatur’.  (Ulp.  Reg.  24.  19.) 

Of  course  if  the  reason  for  making  the  legacy  was  so  given  as 
to  constitute  a condition,  the  legacy  was  only  valid  if  the  condition 
had  been  accomplished. 


32.  An  servo  heredis  recte  lega- 
mus,  quieritiu'.  Et  constat,  pure 
inutiliter  legari  nee  quidquam  pro- 
ficere,  si  vivo  testatore  de  potestato 
heredis  exierit,  quia  quod  inutile 
foret  legatum,  si  statim  post  factum 
testamentum  decessisset  testator, 
hoc  non  debet  ideo  valcre,  quia 
diutius  testator  vixerit.  Sub  con- 
dieione  vero  recte  legatur,  ‘ut  re- 
quiramug,  an,  quo  tempore  dies 
Icgati  cedit,  in  potestate  heredis 
non  sit. 


Gai  ii.  214  ; 


32.  The  question  has  been  raised 
whether  a testator  can  give  a legacy 
to  the  slave  of  his  heir  ; and  it  is  evi- 
dent that  such  a legacy,  if  given  abso- 
lutely, is  quite  ineffectual,  nor  is  it  at 
all  helped  by  the  slave  having  been 
freed  from  the  power  of  the  heir  in  the 
lifetime  of  the  testator ; for  a legacy 
which  would  have  been  void  if  the 
testator  had  expired  immediately  after 
he  had  made  the  testament,  ought  not 
to  become  valid  merely  because  he 
happened  to  live  longer.  But  a testator 
may  give  the  legacy  to  the  slave  under 
a condition,  and  then  we  have  to  in- 
quire whether,  at  the  time  when  the 
right  to  the  legacy  vests,  the  slave  has 
ceased  to  be  in  the  power  of  the  heir. 
D.  xxxiv.  7.  1. 
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Thi.s  pftrii;,Taph  i.s  ba.sod  on  the  rerfula  Catoniana  (see  not<;  on 
[janiffraph  10),  thoufjli  no  expres.s  allu.sion  to  it  is  rnaJe.  As  to  the 
louhts  entertained  on  the  subject,  see  Gai.  ii.  244. 


33.  Ex  diverso  berede  instituto 
servo,  quin  domino  recto  ctiam  sine 
condioione  legetur,  non  dubitatur. 
Nam  et  si  statim  post  factum  testa- 
mentum  decesserit  testator,  non 
tamen  apud  eum,  qui  heres  sit,  dies 
legati  cedere  intellegitur,  cum  here- 
ditas  a legato  separata  sit  et  possit 
per  eum  servum  aUus  beres  ellici,  si 
prius,  quam  jussu  domini  adeat,  in 
alteriuB  potestatem  translatus  sit, 
vel  manumissus  ipse  beres  effleitur ; 
quibus  casibus  utile  est  legatum : 
quodsi  in  eadem  causa  permanscrit 
et  jussu  legatarii  adierit,  evanescit 
legatum. 


33.  On  the  other  hand,  it  is  not 
doubted,  but  that  if  a slave  is  ap- 
pointed heir,  a legacy  may  be  given 
to  his  master  even  unconditionally; 
for,  although  the  testator  should  clie 
immediately  after  making  the  testa- 
ment, still  the  right  to  the  legacy  is 
not  taken  to  vest  in  him  who  is  heir ; 
for  the  inheritance  is  separated  from 
the  legacy,  and  another  may  become 
heir  by  means  of  the  slave,  if  he  should 
bo  transferred  to  the  power  of  a new 
master,  before  he  has  entered  upon 
the  inheritance  at  the  command  of  the 
master,  who  is  the  legatee ; or  the 
slave  himself,  if  enfranchised,  may 
become  heir ; and,  in  these  ciutes,  the 
legacy  would  be  good.  But,  if  the 
slave  should  remain  in  the  same  state, 
and  enter  upon  the  inheritance  by 
order  of  the  legatee,  the  legacy  is  at  an 


end. 
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The  eventual  ri^ht  to  the  legacy  ve.sts  in  the  legatee  from  the 
date  of  the  testator^s  death,  but  the  right  to  claim  the  legacy  docs 
not  accrue  to  the  legatee  until  the  heir  has  entered  on  the  inherit- 
ance. It  is  the  legatee,  not  the  heir,  in  whom  the  eventual  right 
vests.  Now,  if  the  slave,  in  the  case  discussed  in  the  text, 
entered  on  the  inheritance  by  the  command  of  his  master,  the 
legatee,  the  master,  through  the  slave,  would  be  heir  and  also 
legatee,  and  so  the  legacy  would  merge,  or  fade  away  (evanescit), 
in  the  inheritance.  Hut  until  the  inheritance  is  entered  on,  the 
legatee  keeps  his  position  of  having  a vested  right  in  the  legacy, 
and  it  may  happen  that  the  slave  will  not  then  hold  such  a 
character  as  will  cause  this  merger  of  the  legacy  in  the  inherit- 
ance. He  may  have  been  emancipated,  and  will  then  take  as  heir 
for  himself,  or  he  may  have  been  transferred  to  another  master, 
and  will  take  for  his  new  owner. 


34.  Ante  heredis  iiistitutionom 
inutUiter  autea  legabatur,  scilicet 
quia  testomenta  vim  ei  institutione 
heredum  acoipiunt  et  oh  id  veluti 
caput  atque  fundamentum  iutelle- 
gitur  totius  testameuti  heredis  in- 
stitutio.  Pari  ratione  nec  libertas 
ante  heredis  institutionom  dari  pot- 
erat.  Sed  quia  incivUe  esse  pulav- 
imus,  ordinom  quidem  scripturaj 
sequi  (quod  et  ipsi  antiquitati  vitu- 
perandum  fuerat  visum),  spemi  au- 
tera  testatoris  voluntatem  ; per  nos- 


34.  Formerly,  a legacy  placed  be- 
fore the  institution  of  the  heir  wsis  in- 
efTcctuol,  because  a testament  receives 
its  efficacy  from  the  institution  of  the 
heir  ; and  it  is  thus  that  the  institution 
of  the  heir  is  looked  on  as  the  head 
and  the  foundation  of  the  whole  testa- 
ment. So,  too,  freedom  could  not  be 
given  before  the  institution  of  the  heir. 
But  we  have  thought  it  unreasonable 
that  the  mere  order  of  writing  should 
be  attended  to — a thing  of  which  the 
ancients  themselves  seem  to  have 
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Rroatly  disapproTod — and  that  the  in- 
tentions of  tlie  testator  should  be  thus 
sot  at  naujjht.  We  have,  therefore,  by 
our  constitution,  amended  the  law  on 
this  point  ; so  that  a legacy,  and  much 
more  a grant  of  liberty,  which  is  always 
favoured,  may  now  be  given  before  the 
institution  of  an  heir,  or  among  the 
institutions  of  heirs  where  more  than 
one. 

Gai.  ii.  229,  230 ; C.  vi.  23,  24. 

The  nomination  of  a tutor,  as  not  constituting  any  burden  on 
tlie  inheritance,  had  already  been  considered  by  the  Proculians  to 
be  an  exception  to  the  rule,  that  nothing  in  a testament  could  be 
valid  that  preceded  the  institution  of  the  heir.  (Gai.  ii.  231.) 


tram  constitutionem  et  hoc  vitium 
eniandavimus,  ut  liccat  et  ante 
heredis  institiitioncni  et  iiiter  incdias 
heredura  institutiones  legatuin  re- 
linquere  ct  inulto  magis  libertatom, 
cujus  usus  favorabilior  est. 


36.  So,  too,  a legacy  made  to  take 
effect  after  the  death  of  an  heir  or 
legatee,  was  ineffectual ; as,  if  a testa- 
tor said,  ‘ When  my  heir  is  dead,  I give 
as  a legacy,’  or  thus,  ‘ I give  as  a legacy 
on  the  day  preceding  the  day  of  the 
death  of  my  heir,  or  of  my  legatee  ’. 
But  we  have  corrected  the  ancient  rule 
in  this  respect,  by  giving  all  such  lega- 
cies the  same  validity  as fideicommisHa ; 
so  that,  even  in  this  case,  the  position 
of  legacies  may  not  be  found  ioferior  to 
that  of  fideicommisaa. 

Gai.  ii.  232;  C.  iv.  11. 

Gains  remarks,  that  the  second  of  these  forma,  Pridie  quam, 
though  objected  to  because  the  time  when  the  right  was  fixed  could 
not  be  known  until  the  heir  was  dead,  was  not  objected  to  on  any 
very  good  ground.  For  all  that  the  principles  of  law  forbad  was, 
that  the  interest  should  not  be  fixed  until  after  tlie  death  of  the 
heir,  for  then  it  would  have  been  the  heir’s  heir,  and  not  the  heir, 
that  was  charged  ; and  that  it  should  not  be  fixed  until  after  the 
death  of  the  legatee,  for  if  he  had  no  vested  interest  in  his  life,  he 
could  have  nothing  to  transmit.  But  a legacy  made  so  as  to  give  a 
fixed  right  the  day  before  either  of  their  deaths,  was  not  open  to 
the  same  objections. 

3b.  PnensE  quoque  nomine  in- 
utiliter  legabatur  et  odimebatur  vel 
transferebalur.  Poen®  autem  no- 
mine legari  videtur,  quod  coorcendi 
heredis  causa  reliuquitur,  quo  magis 
is  aliquid  facial  aut  non  facial : 
veluti  si  quis  ita  scripserit : ‘ Ileres 
mens  si  filiam  suam  in  matrimoni- 
um  Titio  collocaverit’  (vel  ex  diverso 
‘ si  non  collocaverit  ’),  ‘ dato  decern 
aurcos  Seio,’  aut  si  ita  scripserit : 

‘ Ucres  mens  si  servum  Stichum 
alienaverit’  (vel  ex  diverso  ‘si  non 

B 2 


36.  Also  formerly,  if  a testator  had 
given,  revoked,  or  transferred  a legacy 
by  way  of  penalty,  he  would  have  done 
so  ineffectually.  A legacy  is  considered 
as  given  by  way  of  a penalty,  when  it 
is  intended  to  constrain  an  heir  to  do 
or  not  to  do  something ; as,  if  a tes- 
tator has  said,  * If  my  heir  gives  his 
daughter  in  marriage  to  Titius,'  or,  ‘ if 
he  does  not  give  her  in  marriage  to 
Titius,  let  him  pay  ten  aurei  to  Seius  ’ ; 
or  thus,  ‘ If  my  heir  shall  alienate  my 
slave  Stichus,’  or  ‘ if  my  heir  shall  not 


36.  Post  mortem  quoque  heredis 
aut  legatorii  simili  modo  inutilitcr 
legabatur ; veluti  si  quis  ita  dicat : 
‘ Cum  heres  meus  raortuus  erit,  do 
lego ' : item  ‘ pridie  quam  heres  aut 
legatariusmonetur’.  Sed  simili  modo 
et  hoc  correximus,  firmitatem  hujus- 
modi  legatis  ad  fideicommissorura 
similitudincm  pnestantes,  ne  vel  in 
hoc  casu  deterior  causa  Icgatorum 
quam  fideicommisBorum  inveniatur. 


Digitized  by  Google 


244 


UB.  n.  TIT.  XXI. 


alien.iverit’),  ‘Titin  ilocem  aiircos  dft- 
to  Et  in  laaliiiii  Ini  c;  regiila  obscr- 
vnbatur,  ut  [leniuain  plurilnis  princi- 
palil)ii8  coiistitutiunibus  Higninccitur, 
nec  principom  quidem  agnoacere, 
quod  ei  pcBiitB  nomine  legatum  Bit. 
Nco  ex  militia  quidem  teatamento 
talia  Icgata  valebant,  quomvia  aliaa 
militum  voluntatca  in  orJinandis 
testamentia  valdeobservantur.  Quin 
etiam  nec  libcrtatem  poeme  nomine 
dari  poBae  placebat.  Eo  ampliua  nec 
hcrcdem  poense  nomine  adiei  posse 
Sabinus  oxistimabat,  veluti  si  quia 
ita  dicat:  ‘Titius  beres  eato:  si 
Titiua  filiam  suam  Seio  in  matri- 
monium  collocaverit,  Seius  quoque 
heres  eato  ’ : nihil  enim  intererat, 
qua  ratione  Titiua  coerceatur,  utrmn 
legati  datione  am  coheredia  adjeo- 
tionc.  At  hujusmodi  scrupulositas 
nobis  non  placuit  et  geoer^iter  ea, 
quto  relinquuntur,  beet  poenie  no- 
mine fuerint  rebcta  vel  adcmpta  vel 
in  alios  tranalata,  nihil  diatare  a 
ceteris  legatis  constituimus  vel  in 
dando  vel  in  adimendo  vel  in  trans- 
ferendo : exccptia  hia  videlicet,  quee 
imposaibilia  aunt  vel  legibua  inter- 
dicta aut  alias  probrosa : hujus- 
modi enim  testatorum  dispositionea 
Valero,  aecta  temporum  meorum 
non  patitur. 


alienate  my  slave  Stichns,  let  him  pay 
ten  aurei  to  Titiua '.  And  this  rule 
was  so  rigorously  observed,  that  it  was 
expressly  ordained  by  many  consti- 
tutions, that  even  the  emperor  would 
not  accept  a legacy  w'hich  was  given 
by  way  of  a penalty.  Nor  could  such  a 
legacy  be  valid,  even  when  given  by 
the  testament  of  a soldier ; although, 
in  other  respect.s,  the  intention  of  a 
testator  in  a military  testament  was 
scrupulously  adhered  to.  And  even 
freedom  could  not  be  given  by  way  of 
a penalty.  Still  less,  in  the  opinion  of 
Sabinus,  could  another  heir  be  added ; 
as  if,  for  instance,  a testator  said,  ‘ Let 
Titiua  be  my  heir,  but  if  he  gives  bis 
daughter  in  marriage  to  Seius,  let 
Seius  also  be  ray  heir'.  For  it  made 
no  difierence  how  Titius  was  put  under 
couslraint,  whether  by  the  gift  of  a 
legacy,  or  the  addition  of  a co-heir. 
But  this  kind  of  tendency  to  create 
difficulties  has  not  pleased  us,  and-  we 
have  therefore  ordained  generally  that 
things  left,  revoked,  or  transferred  by 
way  of  penalty,  shall  be  treated  os 
other  legacies,  with  the  exception  of 
anythuig  that  may  be  impossible,  pro- 
hibited by  law,  or  contrary  to  morality. 
For  the  principles  of  our  age  will  not 
permit  testamentary  dispositions  of 
such  a character. 


Gai.  ii.  236,  236,  243 ; C.  vi.  4L 


It  Ls  rather  difficult  to  say  how  this  rule  sprang  up  in  Roman 
law,  or  how  the  gift  of  a legacy  p<en<x  nomine  differed  from  an 
ordinary  condition.  Theophilus,  in  his  Paraphra.se,  gives  as  one 
reason  that  a legacy  ought  to  spring  from  a feeling  of  kindne.ss  to 
the  legatee,  and  not  be  used  :is  a means  to  punish  another.  For 
want  of  a better  reason,  we  may  be  content  with  this. 

The  sections  of  this  Title  may  be  arranged  under  five  heads. 
The  first  treats  of  the  definition  and  general  notions  of  a legacy 
(paragr.  1,  2,  3,  8);  the  second  treats  of  the  objects  given  ;is 
legacies  (paragr.  4,  .5,  6,  7,  9,  10,  11,  12,  13,  14,  I'S,  21,  22,  and 
2.3) ; the  third  treats  of  the  persons  to  whom  legacies  can  be  given 
(paragr.  24,  25,  26,  27,  28,  32,  and  33) ; the  fourth  of  rules  as  to 
the  pfisition,  terms,  and  construction  of  legacies  (j)aragr,  29,  30, 
31,  34,  35,  and  36);  and  the  fifth,  of  the  loss,  diminution,  or  in- 
ci'ease  of  things  given  as  legacies  (paragr.  16,  17,  18,  19,  20). 


Tit.  XXI.  DE  ADEMPTIONE  LEGATORUM. 

Ademptio  legatorum,  sive  eodem  The  revocation  of  a legacy,  whether 
tOBtiuncnlo  adimantur  give  codicillis,  made  in  the  some  teBtamont  or  in  a 
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firuui  cst,  sivG  contrariis  verbis  fiat 
ademptio,  veluti  si,  qiKxl  ita  (]uis 
legaverit  ‘ do  lego,’  ita  iwliiiiatur  ‘ non 
do  non  lego,’  sive  non  contrariis,  id 
esl  aids  quibuscmuque  verbis. 


codicil,  is  valid,  and  m.ay  be  made  in 
terms  contrary  to  those  of  the  gift,  as 
when  a testator  gives  in  those  terms, 
‘ I give  as  a legacy,’  and  revokes  it  by 
sajing,  ‘ I do  not  give  as  a legacy  ’ ; or 
in  tenns  not  contrary,  that  is,  in  any 
other  form  of  expression. 


D.  xxxiv.  4.  3.  U. 


It  wa.s  con.sidcred  nece.s.sary,  in  the  times  when  weight  was 
attached  to  tlic  formula  under  which  the  lepacy  was  piven,  that  the 
Icpacy  should  be  revoked  by  words  exactly  opposite  (contrariis 
verbis)  to  those  by  which  it  was  piven,  as  in  a lepacy  per  vindica- 
tioncm  the  revocation  oupht  to  have  been  by  the  words  ‘ non  do 
non  lego  ’.  (Ulp.  Reg.  24.  211.) 

The  text  only  speaks  of  direct  revocation  of  legacies  by  an 
express  declaration  of  the  testator's  wishes  in  some  testamentary 
document ; but  it  wjis  also  revoked  by  the  mere  wish  of  the  testator 
(nudavoluntate,  1).  xxxiv.  4. 3. 11)  that  it  should  be  revoked  Ixdnp 
in  any  way  declared.  In  such  a case  the  lepacy  was  not,  strictly 
sjjeaking,  taken  away  ; but  the  legatee  who  brought  an  action  for 
it  might  be  repelled  by  an  excc[)tion  of  doltis  mains.  We  have 
seen,  in  the  last  Title  (paragr.  12),  that  a sale  of  the  thing  given 
as  a lepacy  was  held  to  be  or  not  to  be  a revocation  of  the  legacy, 
according  as  the  testator  intended  or  did  not  intend  that  sudi 
should  be  its  effect. 

A legacy  was  also  considered  to  be  revoked  by  implication  if 
sometliing  occurred  after  it  was  given  which  made  it  impossible  to 
believe  that  the  testator  could  have  continued  to  wish  the  legatee 
to  profit  by  his  bounty  ; as,  for  iirstance,  if  a notorious  and  deadly 
enmity  sprang  up  between  them.  (D.  xxxiv.  4.  3.  11.) 

1.  Transferri  qiioque  logatura  ab  1.  A legacy  may  also  be  transferred 
aUo  ad  alium  poieat,  veluti  si  quia  from  one  person  to  another ; as,  ‘ I 
ita  dixorit : ‘ bominem  Stichiuu,  give  as  a legacy  to  Sciiis  my  slave 
quern  Titio  Icgavi,  Seio  do  lego,’  sive  Stichus,  whom  I have  given  as  a lo- 
in eodem  testaraento  sive  in  codi-  gacy  to  Titius,’  whether  tliia  be  done 
cillis  hoc  fecerit:  quo  casu  simul  in  the  same  te.stnment  or  in  codicils; 
Titio  adimi  videtur  et  Seio  dari.  and  in  this  case  it  seems  that  at  the 

same  time  a legacy  is  taken  from  Titius 
and  given  to  Seius. 

D.  xxxiv.  4,  0. 

» 

The  translation  had  two  dfects  : it  took  away  a legacy  from 
one  person  and  gave  it  to  another  ; but  it  might  have  either  ethjct 
without  the  other.  The  original  legatee  might  bo  dead,  and  thus 
the  legacy  usele.ss,  and  yet  the  gift  to  the  new  legatee  would  be 
valid;  or  the  new  legatee  might  subsequently  die,  or  he  might 
not  have  testamenti  factio  with  the  testator,  and  yet  the  legacy 
wouhl  be  lost  to  the  original  legatee.  (D.  ^^xxiv.  4.  20.) 
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Tit.  XXII.  DE  LEGE  FALCIDIA. 


Supereat,  ut  de  lege  Falcidia  di- 
npiciaiii  us,  qua  modus  novissime  lega- 
tis  iiui>ositus  est.  Cum  eiiiin  olim 
lege  duodeeim  tabularum  libera  erat 
legaiidi  jKjtestas,  ut  liceret  vel  totum 
patrimonium  legatis  erogare  (quippe 
ea  lege  ita  cautum  esset ; ‘ uti  lo- 
gasset  BUIE  rei  ita  jus  esto’):  visum 
est  haiic  legaiidi  licentiam  coartare, 
idque  ipsorum  testatorura  gratia 
provisum  est  ob  id,  quod  plorumque 
intestati  moriebantur,  recusantibus 
scriptis  heredibus  pro  nullo  aut 
uiiniiiio  lucro  horuditates  adire.  Et 
cum  super  hoc  tam  lex  Furia  quam 
lex  Voconia  latai  sunt,  qnarum 
ncutra  sufTicieus  ad  rei  consumma- 
tioiiem  videbatur:  novissime  lata 
est  lex  Falcidia,  qua  oavetur,  ne  plus 
legiu-e  liccat,  quam  dodranlom  tot- 
uriim  bonorum,  id  est  ut,  sivo  unus 
hcres  institutus  esset  sive  plures, 
apiid  eum  eosve  pars  quarta  re- 
maneret. 


It  remains  to  s^icak  of  the  hz  Fal- 
cUiia,  by  which  lesjacies  have  received 
their  latest  limitations.  By  the  law  of 
the  Twelve  Tables,  a testator  was  jier- 
mitted  to  dispose  of  his  whole  patri- 
mony in  legacies ; for  the  law  said, 
‘ As  a man  has  disposed  of  his  pro- 
perty, so  let  the  law  be  ’ ; but  it  was 
thought  proper  to  restrain  this  license 
even  for  the  benefit  of  testators  them- 
selves, because  they  freiiuently  died 
intestate,  the  heirs  they  instituted  re- 
fusing to  enter  upon  an  inheritance 
from  which  they  could  receive  little  or 
no  profit.  With  this  object  the  Uz 
/•'uriaand  the  lez  t'oeonm  were  passed; 
and  lastly,  as  neither  of  these  was 
found  adequate  to  the  purpose,  the  lex 
Falcidia  was  enacted,  which  forbids  a 
testator  to  give  more  in  legacies  than 
three-fourths  of  all  his  property ; so 
that,  whether  there  bo  one  or  more 
heirs  instituted,  there  must  remain  to 
him,  or  them,  at  least  one-fourth  part 
of  the  whole. 


Gai.  ii.  224-227. 


Tlio  lex  Fiiria  testamentaria  (n.c.  182),  which  must  not  lie  con- 
fouiuled  witli  the  lex  Fwria  or  Fmia  Ganinia,  rastraininirtlie testa- 
mentary in.aiminission  of  slaves  (Bk.  i.  'J’it.  7),  wa.s  a plebiscilmn, 
probably  of  the  year  B.C.- 188.  Gains  thus  acquaints  us  with  its 
provisions  : — ‘ Qua,  exceptis  personis  quibusdam  (sec  Ui.p.  Reg. 
-x.xviii  7),  ceteris  plus  mille  assibus  legatorum  nominxe  mortiave 
causa  caper  e per  missum  non  est’ : more  thau  1000  as.ses  could 
not  be  given  as  a legacy.  The  law  failed  to  eti'ect  its  object,  as 
the  testator  was  not  restrained  in  the  numlxir  of  legacies  he  might 
give,  but  only  in  the  amount  of  each  legacy.  (Gai.  ii.  22.5.) 

The  lex  Koconia,  also  called  testamentaria,  was  a plebiscitum, 
of  which  the  year  B.c.  169  is  given  as  the  date.  Gains  says  of  it, 
‘ Qua  cautum  est,  ne  cui  plus  legatorum  nomine  mortisve  causa 
capere  liceret,  quam  heredcs  caperent’ : no  legatee  was  to  have 
more  than  each  heir  had  This  law  also  failed  in  its  object;  as, 
by  multiplying  the  numlier  of  legatees  and  giving  each  a trifling 
amount,  the  sum  received  by  the  heirs,  which  would  be  equally 
small,  might  be  too  trifling  to  make  it  worth  their  while  to  enter 
on  the  inheritance.  (Gai.  ii.  22(3.) 

The  lex  Falcidia  (see  note  on  Tit.  18.  3)  was  a plebiscitum 
pas.sed  in  the  year  B.C.  40.  Its  prineipl&s  were  extended  U>  fidei- 
eommissa  by  tha  senatusconsidtum  1‘egasianum  (see  next  Title, 
paragr.  .5) ; to Jideicommissa  imjKised  on  heredcs  ah  inte.slato  by  a 
re.scrijit  of  Antoninus  I’ius  (D.  xx.xv.  2.  18);  to  donations  mortis 
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causa  by  a rescript  of  Severus  and  Antoninus  (C.  vi.  50.  5) ; and 
lastly,  to  donations  between  hu.sband  and  wife  (C.  vi.  50.  12). 
The  mode  in  which  the  heir  would  avail  himself  of  the  lex  Fal- 
cidia  would  bo  by  repelling,  by  an  exception,  the  legatee  who 
demanded  the  whole  of  his  legacy,  when  less  than  the  whole  was 
due  by  the  lex  Falcidia. 

The  part  reserved  to  the  heir  is  spoken  of  by  the  jurists  as 
quarta  or  Falcidia.  The  commentators  more  usually  employ 
the  full  term  quarta  Falcidia. 


1.  When  two  heirs  are  instituted, 
as  Titius  said  Seius,  a question  has 
been  raised ; supposing  the  share  of 
Titius  in  the  inheritance  is  either  en- 
tirely absorbed,  or  very  heavily  bur- 
dened with  legacies  specifically  cnarged 
upon  it,  while  the  share  of  Seius  is 
wholly  free,  or  has  legacies  charged  on 
it  only  up  to  half  its  amount,  in  such 
a case  docs  the  circumstance  of  Seius 
having  a clear  fourth  or  more  of  the 
inheritance  prevent  Titius  from  re- 
taining, out  of  the  legacies  charged 
upon  his  share,  enough  to  secure  a 
fourth  part  of  his  own  moiety  to  him- 
self ? It  has  been  decided  that  Titius 
may  retain  the  fourth  of  his  own  share, 
for  the  calculation  of  the  lex  Falcidia 
is  applicable  to  each  heir  separately. 

V.  2.  77. 

The  testator  is  here  supposed  to  give  a distinct  share  of  his 
inheritance  to  two  ditlerent  persons,  ami  to  burden  one  share  with 
legacies  while  leaving  the  other  free.  The  heir  who.se  share  is  bur- 
dened is  entitled  to  have  a clear  fourth  of  his  share,  although  the 
legatees  would  be  getting  less  in  the  whole  than  three-fourths  of 
the  inheritance.  The  reason  was  probably  this : — Under  the  old 
civil  law,  if  one  heir  refused  to  enter,  his  share  accrued  to  the  co- 
heir who  did  enter  free  of  all  burdens  {sine  onere).  Unless,  there- 
fore, the  heir  whose  share  was  bunlened  had  been  induced  by  the 
right  of  retaining  the  Falcidian  fourth  to  enter,  he  would  have  re- 
fused to  enter,  and  his  share  would  have  accrued  sine  onere  to 
the  co-heir,  and  the  legatees  would  have  got  nothing.  Under  the 
leges  caducaricc  the  accrual  took  place-  cum  onere  ; but  even  then, 
although,  if  the  free  share  accrued  to  the  owner  of  the  burdened 
share,  the  two  were  taken  as  one  for  the  benefit  of  the  legatees, 
and  the  heir  who  took  both  could  take  nothing  more  than  a fourth 
of  the  two  conjoined,  if  the  legacies  were  sufficient  to  exhaust  the 
remainder,  yet,  if  the  burdened  share  accrued  to  the  owner  of  the 
free  share,  he  kept  his  free  share  unimpaired,  and  was  allowed  to 
keep  a clear  fourth  of  the  burdened  share.  (D.  xxxv.  2.  78.) 

2.  (juonlitas  autem  patrimonii,  2.  In  order  to  apply  the  lex  Fai- 
ad  quam  ratio  legia  falcidiic  red-  cidia,  regard  is  had  to  the  value  of 


1.  Et  cum  quEcsitum  esset,  duo- 
bus  heredibus  institutis,  veluti  Titio 
et  Seio,  si  Titii  pars  aut  tota  ez- 
hausta  sit  legatis,  qute  nominatim 
ab  CO  data  sunt,  aut  supra  modum  on- 
orata,  a Seio  vero  aut  nulla  relicta 
sint  legata,  aut  quie  partem  ejus  dum- 
taxat  in  partem  dimidiam  minu- 
iint,  an,  quia  is  quartam  partem 
totiuB  hereditatis  aut  amplius  babet, 
Titio  nihil  ex  legatis,  qua;  ab  oo  re- 
licta sunt,  retincrc  liceret : placuit, 
ut  quartam  partctu  suai  partis  sal- 
vam  habeat,  posse  rctincre  : etenim 
in  singulis  heredibus  ratio  legis  Fal- 
cidiffi  ponenda  est. 
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ipitur,  mortis  tempore  spectator. 
Itatpie  si  verbi  gratia  is,  qui  centum 
auruorumpatrimonium  habehat,  cen- 
tum aureos  legaverit,  nihil  legatariis 
prodest,  si  ante  aditam  hereditatem 
per  servos  hereditarios  aut  ex  partu 
ancillarum  hereditariarura  aut  ex 
fetu  pecorum  tantmnacccsserit  here- 
ditati,  ut,  centum  aureis  legatorum 
nomine  erogatis,  heres  quartam  par- 
tem hereditatis  habiturus  sit,  sed 
necesse  est,  ut  nihilo  minus  quarta 
pars  Icgatis  detrahatur.  Ex  diverse 
si  septuaginta  quinque  legaverit  et 
ante  aditam  hereditatem  in  tantum 
decreverint  bona  incendiis  forte  aut 
naufragiis  aut  morte  servorum,  ut 
non  amplius  quaun  septuaginta 
quinque  aureorum  substantia  vel 
etiam  minus  relinquatur,  solida 
legjita  debentur.  Nec  ea  res  dam- 
nosa  est  heredi,  cui  liberum  est  non 
adire  hereditatem  : qua*  res  efficit, 
ut  necesse  sit  legatariis,  nc  destitute 
testamento  nihil  oonsequantur,  ciim 
herede  in  portione  pacisoi. 


the  estate  at  the  time  of  the  testa- 
tor’s death.  Thus,  for  instance,  if 
he,  who  is  worth  a hundred  aurei  at 
his  decease,  bequeaths  the  whole  hun- 
dred in  legacies,  the  legatees  receive 
no  advantage,  if  the  inheritance,  before 
it  is  entered  upon,  should  so  increase 
by  the  labour  of  its  slaves,  the  birth 
of  children  to  female  slaves,  or  the 
produce  of  cattle,  that,  after  a full 
payment  of  the  one  hundred  aurei  in 
legacies,  a clear  fourth  of  the  whole 
estate  would  remain  to  the  heir,  for 
the  legacies  notwithstanding  would 
still  be  liable  to  a deduction  of  one- 
fourth.  Conversely,  if  the  testator 
has  given  only  seventy-five  aurei  in 
legacies,  then  although,  before  the 
entrance  of  the  heir,  the  estate  should 
BO  decrease  by  fire,  shipwreck,  or  the 
loss  of  slaves,  that  its  whole  value 
should  not  be  more  than  seventy-five 
aurei  or  less,  ^’et  the  legacies  would 
still  be  due  without  deduction.  Nor 
is  this  prejudicial  to  the  heir,  who  is 
at  liberty  to  refuse  to  enter  on  the  in- 
heritance, but  it  obliges  the  legatees 
to  come  to  terms  with  the  heir,  so  as 
to  let  him  get  a part,  lest,  if  the  tes- 
tament is  abandoned,  they  may  lose 
the  whole. 


D.  xxxv.  2.  73.  pr. 


llie  calculation  under  the  lex  Falcidia  (b.c.  40)  was  made  at 
the  time  of  the  testator’s  death,  in  accordance  with  the  rule  by 
which  the  dies  cedens  for  most  legacies  was  fixed  at  that  time. 
It  was,  moreover,  made  then,  even  if  the  dies  cedens  was  fixed 
at  some  other  time.  Between  the  death  of  the  testator  and  the 
time  of  the  heir  entering  on  the  inheritance,  the  e.state  might  be 
so  deteriorated  as  to  make  it  disadvantageous  to  the  heir  to  enter ; 
and  in  order  to  persuade  him  to  do  so,  the  legatees  would  have  to 
enter  into  a compromise  with  him. 


3.  Cum  autom  ratio  legis  Falci- 
dise  ponitur,  ante  deducitur  aes  ali- 
enum,  item  funeris  impensa  et  pre- 
tia  servorum  manumissorum,  tunc 
doinde  in  reliquo  ita  ratio  habetur, 
ut  ox  eo  quarta  pars  apud  horedes 
remaneat,  tres  vero  partes  inter 
legatarios  distribuantur,  pro  rata 
scilicet  portione  ejus,  quod  cuique 
eonun  legatum  fuerit.  Itaque  si 
fingamns,  qnadringontos  aureos  le- 
gatos  esse  et  patrimonii  quantita- 
tem,  ex  qua  legata  erogari  oportet, 
tfWadringentonim  esse,  quarta  pars 
singuli.s  legatariis  detrahi  debet. 


3.  When  the  calculation  of  the  lex 
Falcidia  is  made,  the  testator’s  debts, 
his  funeral  expenses,  and  the  price 
of  the  manumission  of  slaves,  are 
deducted,  then  w’hat  remains  is  di- 
vided, so  that  a fourth  part  remains 
for  the  heir,  and  the  other  three  parts 
are  divided  among  the  legatees  in 
proportion  to  the  amount  of  their 
respective  legacies : for  example,  lot 
us  suppose  that  four  hundred  aurei 
have  been  given  in  legacies,  and  the 
estate  out  of  which  tlio  legacies  are 
to  be  paid  is  worth  no  more,  each 
legatee  must  have  a fourth  part  sub- 
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tracted  from  big  legacy ; but,  if  we 
suppose  that  tbe  testator  gave  in  le- 
gacies three  hundred  and  fifty  auret, 
then  an  eighth  ought  to  be  deducted. 
And  if  he  gave  five  hundred  aurei  in 
legacies,  first  a fifth  must  be  deducted, 
and  tlien  a fourth.  For  that  which 
exceeds  the  real  value  of  the  goods  of 
the  deceased  must  first  be  deducted, 
and  then  that  which  is  to  remain  to  the 
heir. 

1).  XXXV.  2.  1.  1!)  ; D.  XXIV.  2.  39 ; D.  xxxv.  2.  73.  6. 

Octava  debet  detrahi,  i.e.  one  eighth  of  the  whole,  or  fifty 
aurei,  mu.st  be  deducted  from  the  whole  sum  given  to  the  diflerent 
legatees,  the  sum  to  be  deducted  from  each  share  being  in  propor- 
tion to  the  relative  amount  of  that  share.  Each  share  would  be 
diminished  by  one-seventh. 

The  lex  Falcidia  did  not  apply  to  military  testaments.  (D. 
xxxv.  2.  17.) 

Under  the  new  system  regarding  heirs  invented  by  Justinian 
(see  Tit.  19.  6)  the  heir  entering  with  an  inventory  took  the 
Falcidian  fourth,  unle.ss  the  testator  had  expressly  forbidden  that 
he  should  take  it ; but  the  testator  was  now  at  liberty  to  deprive 
the  heir  of  the  Falcidian  fourth,  which  previously  he  had  not 
been.  (Nov.  1.  2.  2.) 


Tit.  XXIII.  DE  FIDEICOMMISSARHS  HEREDITATIBUS. 

Nunc  transeamus  ad  fideicom-  Let  us  now  pass  to  ,^<fctcommtMa  / 
missa.  Et  prius  de  bereditatibus  and  first  we  will  treat  of  fideioommis- 
fideicommissariis  videamus.  sary  inheritanoes. 

Gai.  iL  246,  247. 

Fideicommiasa,  that  is,  trusts,  might  be  compared  to  the  insti- 
tution of  heirs,  if  the  trust  embraced  the  whole  inheritance,  and 
to  the  gift  of  legacies,  if  it  embraced  only  a part.  In  the  former 
case  they  were  termed  by  the  jurists  Jideicommisacurice  hereditatea : 
in  the  latter,  fideicommiasa  sin^ularum  rerum.  The  text  pro- 
ceeds to  speak  of  the  fideicommiasarice  hereditatea. 

The  word  fideicommiasum  has  been  generally  retained  in  the 
translation,  instead  of  trusts,  because,  as  fideicommiasa  include 
only  trusts  caiTying  out  the  last  wishes  of  a deceased  person,  the 
word  trusts,  which  is  used  much  more  widely  in  its  application, 
might  lead  to  confusion. 

Ulpian  gives  {Reg.  25.  1)  the  following  definition  of  a fidei- 
commiasum : ‘ Quod  non  civilibua  verbis,  sed  precative  relin- 
guitv/r;  nec  ex  rigore  juris  civilia  projiciacitv/r,  aed  ex  voluntate 
datur  relinquentia  ’. 

L Sciendum  itoque  est,  omnia  1.  At  first  fideicommiasa  wore  of 
fideioommissa  primis  temporibus  in-  little  force ; for  no  one  was  oum- 


Quodsi  trecentos  quinquaginta  le- 
gates fingamns,  octavadehet  detrahi. 
Quodsi  quingentos  legaverit,  initio 
quinta,  deinde  qiiarta  detrahi  debet : 
ante  cnim  detrabendum  est,  quod 
extra  bonorum  quantitatem  est, 
deinde  quod  ex  bonis  apud  heredem 
remanere  oportet. 
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pelted  against  his  will  to  perform 
what  he  was  only  requested  to  per- 
form. When  testators  were  desirous 
of  giving  an  inheritance  or  legacy  to 
persons,  to  whom  they  could  not  di- 
rectly give  either,  they  entrusted 
them  to  the  good  faith  of  some  per- 
son capable  of  taking  by  testament ; 
and  fidei commiisa  were  so  called,  be- 
cause their  performance  could  not 
be  enforced  by  law,  but  depended 
solely  upon  the  good  faith  of  the 
person  to  whom  they  were  entrusted. 
Afterwards,  the  Emperor  Augustus, 
having  been  frequently  moved  by 
consideration  for  certain  persons,  or 
because  the  request  was  said  to  have 
been  made  in  the  name  of  the  empe- 
ror's safety,  or  on  account  of  some 
striking  instance  of  perfidy,  com- 
manded the  consuls  to  interpose  their 
authority.  Their  intervention,  being 
favoured  os  just  by  public  opinion, 
gradually  assumed  the  character  of  a 
regular  jurisdiction,  and  trusts  grew 
into  such  favour,  that  soon  a special 
prietor  was  appointed  to  give  judgment 
in  these  cases,  and  received  the  name 
of  jrrator  fideicommitsariiu. 

Oal  ii.  274,  275,  278,  285. 

'rhe  freedom  given  by  the  intro<luction  of  obligatory  trusts 
was  singularly  wide.  A testator  at  the  time  of  the  introduction 
of  fideicomviissa,  in  order  to  give  anything,  was  obliged  to  do  so 
by  a regular  testament,  to  adopt  prescribed  formul®,  to  use  the 
I-atin  tongue.  He  could  not  give  anything  to  a peregrinus,  to  a 
pterson  proscribed,  to  a posthumous  stranger,  or  to  an  uncertain 
person.  The  system  of  fideicommissa  enabled  him  to  give  to 
almost  any  one  he  liked,  and  that  in  words  the  least  formal,  and 
even  without  a testament  at  all.  (D.  xxxii.  11.  pr.  and  21.  pr.)  The 
heredes  etb  intestato,  if  charged  with  a Jideiconimissurn  by  the 
person  to  whose  property  they  succeeded,  were  obliged  to  fulfil  it 
(see  par.  10).  A man  might  give  hLs  whole  inheritance  by  a 
jideicommissum  to  a woman  whom  he  was  prevented  by  the  lex 
Voconia  (B.C.  169)  from  instituting  as  heir  (Gai.  ii.  274) ; and 
Latini  Juniani  (see  Bk.  i.  Tit.  5.  3)  could  take  fideicommissa, 
though  not  inheritances  or  legacies.  (Gai.  ii.  275.)  The  license 
given  to  fideicommissa  was,  indeed,  diminished  by  different  en- 
actments, and  they  were  gradually  placed  more  and  more  on  the 
footing  of  legacies.  Thus  by  one  senatusconsultum,  passed  in 
the  time  of  Hadrian,  the  power  of  giving  a fideicommissum  to  a 
peregrinus  (Gai.  ii.  2<S5),  by  another  the  power  of  giving  one  to 
a posthumous  stranger  or  uncertain  person,  was  taken  away.  (Gai. 
ii.  287.)  Again,  the  senatusconsultum  Pegasianum  (a.d.  73) 
subjected  fiaUicommissa  to  the  rules  of  the  lex  Papia  Poppoea 


firma  osbc,  quia  nemo  invitus  coge- 
batur  prtestare  id,  de  quo  rogatus 
erat : quibuB  enim  non  poterant 
hercditatcB  vel  legata  rclinquerc,  si 
relinquobant,  fidei  committebant 
eonim,  qui  capere  ex  testamento 
poterant  : et  ideo  fideicommissa 

appellata  sunt,  quia  nuUo  vinculo 
juris,  sod  tantiuu  pudore  corum, 
qui  rugabantur,  continebantur.  Post- 
ea  primus  divua  Augustus  semcl 
iterumque  gratia  personanim  mo- 
tus,  ved  quia  per  ipsius  salutem 
rogatus  quia  diceretur,  aut  ob  in- 
siguem  quonmdam  perfidiam  jussit 
consulibuB  auctoritatem  suam  inter- 
ponero.  Quod  quia  justum  videba- 
tur  et  populore  erat,  paulatim  con- 
versuin  cst  in  odsiduom  jurisdicti- 
onem  ; tantusque  favor  eurum  factus 
est,  ut  paulatim  etiom  prictor  pro- 
priuB  crearetur,  qui  fideicommissis 
jus  diceret,  quern  fideicoiiunissarium 
ap{>cllabuut. 


Digitized  by  Google 


I.in  II  TIT.  XXIII. 


251 


(Gai.  ii.  286) ; and  a testamentary  tutor  could  never  be  appointed 
by  SLjideicommissiim.  (Gai.  ii.  28!).)  /’o/etcommissci  wore,  indeed, 
always  something  beside  and  foreign  to  the  nature  of  Roman  law. 
Augustus  merely  ordered  that,  in  a case  of  great  hardship,  the 
consuls  should  interfere.  Then  a magistrate  was  created  whose 
busine.ss  it  was  to  interfere  in  ca.ses  which  wanted  it ; but  there 
was  nothing  like  an  action  at  law  to  enforce  fideicomvivfsa. 
(IJi.P.  Reg.  25.  12.)  The  fideicommissaritia  applied  for  aid  as 
having  cfiuity  on  his  side;  and  if  the  magistrate  chose  to  inter- 
fere, the  regular  course  of  the  law  was  stayed,  and  the  trust  en- 
forced. The  proceeding  was  always  extra  ordivem  (Gai.  ii.  278), 
and  the  juri.sdiction  was  exercised  throughout  the  year,  while 
legacies  could  only  be  claimed  on  days  cum  res  aguntur,  of 
which,  under  .Marcus  Aurelius,  there  were  230  in  the  year.  (Gai. 
ii.  279;  De.maxgeat,  i.  790.) 

The  fideicommissum  itself  did  not,  like  a legacy,  directly 
transfer  the  property  in  an  inheritance  or  in  any  particular  thing, 
and  of  course  did  not  give  any  right  to  a real  action.  The  giving 
up  of  the  inheritance  was,  however,  effected  by  the  mere  consent 
of  the  heir,  even  before  tradition. 


2.  Imprimis  igitur  sciendum  est, 
opus  esse,  ut  aliquis  recto  jure  tes- 
tamento  heres  instituatur  ejusque 
fidei  committatur,  ut  earn  heredita- 
tem  alii  restituat : alioquin  inutile 
est  testamentum,  in  quo  nemo  beres 
instituitur.  Cum  igitur  aUquis  scrip- 
serit ; ‘ Lucius  Titius  heres  esto,' 
poterit  adicere  : ‘ rogo  te,  Luoi  Titi, 
ut,  cum  primum  possia  bereditatem 
mcam  adiro,  cam  Gaio  Seio  reddas, 
restituaa’.  Potest  autem  quisque  et 
de  parte  restituendu  beredem  rogare: 
et  liberum  est  vel  pure  vel  sub  con- 
diciono  rclinqucre  fideicommissum 
vel  ex  die  certu. 


Gai.  iL 


2.  We  must  first  observe  that  some 
one  must  be  duly  appointed  heir  in 
the  testament ; and  then  it  must  be 
entnisted  to  his  good  faith  to  give  over 
the  inheritance  to  some  other  person  ; 
for  otherwise  the  testament  is  inefTec- 
tual,  as  being  one  in  which  no  one  is 
instituted  heir.  And,  therefore,  when 
a testator  has  said,  ‘ Let  Lucius  Titius 
be  my  heir,’  he  may  add,  ‘ and  I request 
you,  Lucius  Titius,  that,  so  soon  as 
you  can  enter  upon  my  inheritance, 
you  will  make  over  and  give  it  up  to 
Gaius  Seius '.  A testator  may  also  re- 
quest his  heir  to  give  over  a part  of 
the  inheritance  only,  and  may  leave 
the  fideicommissum  absolutelyor  con- 
ditionally, or  from  a certain  &y. 

248,  250. 


Of  course,  if  there  was  no  heir  instituted,  there  could  bo  no 
person  to  charge  by  testament  with  the  trust  (nemo  fiduciarius) ; 
hut  the  testator  might  charge  the  heredcs  ah  intestato  (par.  10). 

The  person  who  made  the  fideicommissum  was  termed  the 
fideicommitlens ; the  person  requested  to  perform  it,  fuluci- 
ariv.8 ; and  the  person  to  be  benefited  by  it,  jideicommissarius. 

3.  Bestituta  autem  hercdilate,  is  3.  After  an  heir  has  restored  the 
quidem,  qui  restituit,  nihilo  minus  inheritance,  he  still  continues  heir, 
heres  permanet : is  voro,  qui  rccipit  But  he,  who  receives  the  inheritance, 
heroditutoin,  aliquando  heredis  ali-  was  fomierly  sometimes  considered  in 
quaiidu  legatarii  loco  hobebatur.  the  light  of  an  heir,  and  sometimes  in 

that  of  a legatee. 

Gai.  ii.  251. 
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In  order  to  protect  himself,  the  heir  who  remained  liable  to  all 
actions  of  creditors  against  the  inheritance  had  recourse  to  a fiction 
of  law.  He  sold  nummo  seslertlo  the  inheritance  to  the  fidei- 
commissarius,  and  they  entered  into  mutual  agreements  called 
emptoB  et  venditce  hereditatis  stipidationes  (Gai.  ii.  252),  by 
which  the  jidvbciarixLS,  though  remaining  in  the  eye  of  the  law 
responsible  for  the  charges  upon  the  inheritance,  was  protected 
from  ultimate  harm  by  liaving  a remedy  against  the  fideicom’ 
missarius,  who  in  his  turn  bargained  that  the  fiduciarius  would 
hand  everything  over.  Thus  Gains  says  of  the  fideicommissarius, 
‘ Olim  nec  heredia  loco  erat,  nec  legatarii : sedpotius  emptoria 


4.  Et  in  Neronis  quidem  tern- 
poribus  Trebellio  Maximo  et  Annseo 
Seneca  consulibus  senatusconsultuin 
factum  est  quo  cautum  est,  ut  si 
cui  hereditas  ex  fidcicoinmissi  causa 
restituta  sit,  omnes  actioues,  quae 
jure  civili  heredi  et  in  heredein  com- 
petcreut,  ei  et  in  eum  darentur,  cui 
ex  fideicommisso  restituta  esset 
hereditas.  Post  quod  senatuscon- 
sultuin pnetor  utiles  actiones  ei  et  in 
eum,  qui  recepit  hereditatem,  quasi 
heredi  et  in  heredem  dare  coepit. 

Qai.  iL  253 


4.  During  the  reign  of  Nero,  in  the 
consulship  of  Trebellius  Maximus  and 
Annaeus  Seneca,  a senatusconsultum 
was  passed,  providing  that,  after  an  in- 
heritance had  been  restored  under  a 
Jideicommissum,  edl  actions,  which  by 
the  civil  law  might  be  brought  by  or 
against  the  heir,  should  be  permitted 
for  and  against  him  to  whom  the  in- 
heritamce  was  restored.  After  this, 
the  praetor  began  to  give  equitable  ac- 
tions for  and  against  the  person  who 
received  an  inheritance,  as  if  for  and 
against  an  heir. 

D.  xxxi.  1.  2. 


The  aenatuaconavMum  Trehellianum  (a.d.  62)  did  away  with 
the  necessity  of  any  such  fiction  as  that  of  a sale.  The  fideicom- 
miaaariua  stepped  at  once  into  the  place  of  the  herea  inatitutua. 
All  the  actions  belonging  to  the  inheritance  wore  given  him  in 
the  shape  of  actionea  utilea.  (See  Introd.  sec.  106.)  If  creditors 
sued  the  herea  inatitutua,  he  had  the  exceptio  restitutoe  heredi- 
tatia;  he  might  plead  that  he  had  given  over  the  inheritance  as 
he  had  been  directed. 


5.  Sed  quia  heredes  scripti,  cum 
aut  totam  hereditatem  aut  psene 
totam  plerumque  restituere  roga- 
bantur,  adire  hereditatem  ob  nullum 
vel  minimum  lucrum  recusabant 
atque  ob  id  extinguebantur  fidei- 
commissa ; postea  Vespasiani  Au- 
gusti  temporibus  Pegaso  et  Pusione 
consulibus  senatus  censuit,  ut  ei, 
qui  rogatus  esset  hereditatem  resti- 
tuere, perinde  liceret  quartam  par- 
tem retinere,  atque  lege  Falcidia  ex 
legatis  retinere  conceditur.  Ex 
singulis  quoque  rebus,  qune  per  fidei- 
commissum  relinquuntUT,  eadom 
retentio  permissa  est.  Post  quod 
senatusconsultuin  ipso  hcrcs  onera 
hereditaria  sustinebat : illc  autem, 
qui  ex  fideicommisso  recepit  partem 


6.  But  the  instituted  heirs,  being  in 
most  cases  requested  to  restore  tdie 
whole,  or  almost  the  whole  of  an  in- 
heritance, often  refused  to  accept  it,  as 
they  would  receive  little  or  no  advan- 
tage, and  thus  fideicommissa  were  fre- 
quently extinguished;  and  therefore, 
subsequently,  during  the  reign  of  the 
Emperor  Vespasian,  in  the  consulship 
of  Pegasus  and  Pusio,  the  senate  de- 
creed, that  an  heir,  who  was  requested 
to  restore  sin  inheritance,  might  retain 
a fourth,  just  as  in  the  case  of  lcg6kcies 
he  might  by  the  Falcidian  law.  And 
the  same  deduction  is  allowed  in  par- 
ticular things,  which  are  left  by  a 
fiileicomm  issum.  For  some  time  after 
this  senatusconsiUtum  the  heir  alone 
bore  the  charges  of  the  inheritance; 
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hereditiitis,  lepatarii  pnrtiarii  loco 
crat,  id  cat  cjuH  Ic^atarii,  cui  para 
bononiin  Icf’aliutiir.  Qua.'  apccies 
logati  portitio  vocabatiir,  quia  cum 
herede  legatorius  partiebatur  here- 
ditatem.  Unde  quie  Rolebant  stipul- 
ationcB  inter  hcrcdcm  ct  partiarium 
Icgatorium  interponi,  eadem  inter- 
poncbantur  inter  eura,  qui  ex  fidei- 
commisso  recepit  hereditatem,  et 
hercdem,  id  est  nt  et  lucnim  et 
damnum  hereditariom  pro  rata  parte 
inter  eos  commune  sit. 


and  he  who  had  received  a almre  nr 
part  of  an  iidu  ritance,  under  a jitiri- 
I'ommitsvin,  was  regarded  a.s  a part 
legatee,  that  is,  a legatee  having  a 
legacy  of  a share  of  the  property,  a 
species  of  legacy  which  was  called  par- 
tition, because  the  legatee  took  a port 
of  the  inheritance  together  with  the 
heir.  Thus  the  same  stipulations 
which  were  formerly  in  use  between 
the  heir  and  partiary  legatee,  were 
likewise  made  between  the  person  who 
received  the  inheritimce  under  the 
fideicommitsum  and  the  heir,  that  is, 
tiiey  stipulated  they  would  share  the 
benefits  and  the  charges  of  the  inherit- 
ance between  them,  in  proportion  to 
their  respective  interests. 


0.\I.  ii.  254. 


The  ndjiatusconsultum  Trehellianum  (a.D.  62)  protected  the 
Jiduciariibs  from  any  liarin  ; but  it  gave  liini  no  incitement  to  enter 
on  the  inheritance.  Why  should  he  take  an  inheritance  which  he 
had  instantly  to  transfer  to  another  ? The  trust  might  thus  perish  ; 
and,  to  remedy  this,  the  senatxisconsvltum  Pegasianum  (a.D.  73) 
permitted  the  heres  instiUdus  to  retain  a fourth  just  as  the  Ux 
Falfidia  permitted  in  the  case  of  legacies.  Even  the  term  quaria 
Falcidia  was  applied  to  the  fourth  retained  by  the  fiduciariva 
heres.  (D.  xxxvi.  1.  16.  9.)  The /ideicomviissarius  in  this  respect 
became  exactly  like  a legatee.  As  having  a definite  part  of  the 
inheritance,  he  was  considered  in  the  light  of  a legatee  of  a part  c f 
the  inheritance,  and,  as  the  text  -says  (par.  3),  the  Jideicommiss- 
arius  was,  under  the  senatusconsiUtum  Trehellianum  (A.D.  62), 
placed  in  the  po.sition  of  an  heir,  and  under  the  senatusconsultum 
Pegasianum  (a.d.  73)  in  that  of  a legatee. 

A testator  sometimes  gave  a legatee  not  a particular  thing,  but 
a certain  share  in  his  whole  property.  The  legatee  (then  termed 
legatarius  partiarius)  took,  in  this  case,  per  universitatem ; but 
he  was  not  thereby  made  an  heir,  not  having  been  formally  insti- 
tuted ; and  if  there  was  no  heir  who  entered  on  the  inheritiince, 
the  legacy  was  extinguished.  The  claims  of  creditors  against  the 
inheritance  were  made  exclu.sively  against  the  heir,  and  the  heir 
alone  could  recover  sums  due  to  the  inheritance.  Thus  it  was 
nece.ssary  that,  if  the  heir  paid  a creditor,  the  legatee  should  ac- 
count to  him  for  a part  of  the  payment  proportionate  to  his  share 
of  the  inheritance ; while  if  the  legatee  wished  that  his  share  should 
be  increased  by  the  payment  of  a debt  due  to  the  inheritance,  he 
could  only  effect  this  through  the  heir.  Accordingly  they  made 
stipulations  with  each  other,  termed  stipulationes  partis  et  pro 
parte.  By  one  of  these  stipulations  the  heir  bound  the  legatee  to 
pay  a proportion  of  sums  expended  in  satisfaction  of  claims  against 
the  inheritance  ; by  the  other  the  legatee  bound  the  heir  to  account 
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him  foi  his  share  of  sum.s  received  in  satisfaction  of  debts  owin" 
to  the  iidieritance.  The  fideic.ummissarius  was  on  the  footinj^  of 
such  a legatee  under  tlie  senatusconsultum  Pcytisianum,  and  the 
stipulationes  partis  et  pro  parte  were  made  between  the  heir 
and  the  fideicommissarius. 


6.  Ergo  si  qiiidem  non  pins 
quam  dodrantem  hereditatis  scrip- 
tuB  hcres  rogatiis  git  restituere,  tunc 
ex  Trebelliano  senatusconsulto  resti- 
tuebatur  bercditas  et  in  utrumqiie 
actiones  hereditarite  pro  rata  parte 
dabantur:  in  heredem  quidem  jure 
civili,  in  eum  vero,  qui  recipiebat 
hereditatem,  ex  senatusconsulto  Tre- 
belliano  tamquam  in  beredem.  At 
Bi  plus  quam  dodrantem  vel  otiam 
totam  bercditatem  restituere  rogatus 
sit,  locus  erat  Pegasiano  senatuscon- 
sulto, et  beres,  qui  semel  adierit 
bereditatem,  si  modo  sua  voluntate 
adierit,  give  retinuerit  quartam  par- 
tem give  noluerit  retinere,  ipse  uni- 
verse onera  hereditaria  sustinebat. 
Sed  quarta  quidem  retenta,  quasi 
partis  et  pro  parte  stipulationes  in- 
tcrponebantur  tamquam  inter  par- 
tiarium  legatarium  et  beredem ; si 
vero  totam  bereditatem  restituerit, 
emptie  et  venditoi  bereditatis  stip- 
ulationes  interponebantur.  Sed  si 
recuset  scriptus  beres  adiro  beredi- 
tatem ob  id,  quod  dicat,  earn  sibi 
Buspcctam  esse  quasi  damnosam, 
cavetur  Pegasiano  senatusconsulto, 
ut  desiderante  eo,  cui  restituere 
rogatus  est,  jussu  prsctoris  adeat  et 
rcstiluat  bereditatem  perindeque  ei 
et  in  eum,  qui  recipit  bereditatem, 
actiones  dentur,  acsi  juris  est  ex  Tre- 
belliano  senatusconsulto  : quo  casu 
nullis  stipulationibus  opus  est,  quia 
simul  et  nuic,  qui  restituit,  Securitas 
datur  et  actiones  bereditaria;  ei  et  in 
eum  transferuntur,  qui  recipit  here- 
ditatem, utroque  senatusconsulto  in 
hac  specie  coucurruute. 


Oai.  L 


6.  Therefore,  if  the  instituted  heir 
was  not  requested  to  restore  more  than 
three-fourths  of  the  inheritance,  ho  re- 
stored such  part  in  accordance  with 
the  provisions  of  the  senatusconsultum 
Trehellianumi ; and  all  actions  which 
concern  an  inheritance,  might  be 
brought  against  each  according  to  their 
respective  sliares — against  the  heir,  by 
the  civil  law,  and  against  him  who  re- 
ceived the  inheritance,  by  the  senatus- 
consuUum  TreheUianum,  as  though 
against  an  heir.  But  if  the  instituted 
heir  was  requested  by  the  testator  to 
restore  the  whole  inheritance,  or  more 
than  tluree-fourths,  then  the  senatus- 
consuUum  Pegasianum  became  appli- 
cable ; and  the  heir  who  bad  once 
entered  on  the  inheritance,  provided 
ho  did  so  voluntarily,  was  obliged  to 
sustain  all  the  charges  of  the  inherit- 
ance, whether  he  had  retained  or  had 
declined  to  retain  bis  fourth.  When 
the  heir  did  retain  a fourth  part,  what 
are  called  stipulations  partis  et  pro 
parte  were  entered  into,  just  as  be- 
tween a legatee  of  part  and  an  heir ; 
and,  when  the  heir  did  not  retain  a 
fourth,  then  stipulations  emptse  et  ven- 
ditse  hereditatis  were  entered  into.  But 
if  the  instituted  heir  refused  to  enter 
on  the  inheritance,  alleging  that  he 
feared  he  should  lose  by  doing  so,  it 
was  provided,  by  the  sena  tusconsultum 
Pegasianum,  that,  on  the  demand  of 
him  to  whom  he  had  been  requested 
to  restore  the  inheritance,  he  should, 
under  an  order  of  the  prsetor,  enter  on 
the  inheritance,  and  give  it  over  ; and 
that  all  actions  might  be  brought  by  or 
against  him  who  received  the  inherit- 
ance, os  in  a case  falling  under  the  sen- 
atusconsultum Trebellianurn.  And  in 
this  case  stipulations  are  not  necessary, 
for  the  heir,  who  restores  the  inherit- 
ance, is  secured,  and  aU  actions  con- 
cerning an  inheritance  are  transferred 
to  and  against  him,  by  wdiom  it  is  re- 
ceived, there  being,  in  this  instance, 
a concurrent  application  of  both  sen- 
nitisconsulta. 

UoS-UoS. 
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The senalusconsul turn  TreheUianum  wa.s  notabropateil  by  the 
J‘t'(ftisianum.  They  aj)j)lieil  to  diU’erent  cas<“.s.  If  tlic  tourlti  was 
cxpru.ssly  reserved  to  the  heres  fiduciarius,  he  took  the  other  tliree 
parts,  and  immediately  restored  or  transferred  them  to  the  fidei- 
co7nmtssariti8,whohad  the  position  of  Acres  fideicommissarius,nnd 
all  the  actions  belon<;ing  to  the  inheritance,  so  far  as  his  sliare 
extended.  But  if  the  fourth  was  not  reserved,  the  aenatuscon- 
anltum  Pegasianum  became  applicable.  The  fiduciarius  herea  re- 
tained the  fourth,  and  the  fideicommissarius  held  the  position  of 
a legatee.  The  heres  institutus  might,  however,  not  choose  to 
retain  the  fourth.  He  might  enter  on  the  inheritance,  and  at 
once  voluntarily  transfer  the  whole  to  the  fideicommissarius.  The 
jurists  were  divided  in  opinion  as  to  the  senatusconsultum  under 
which  he  then  entered.  (D.  xxxvi.  1.  45.)  Gains  thinks  it  was 
under  the  Pegasianum,  for  the  actionea  hereditarue  did  not  pass 
without  stipulations.  (Gai.  ii.  257.)  If  he  refused  to  enter  on 
the  inheritance,  the  prrotor  compelled  him,  by  a power  given  in 
the  senatusconsultum  Pegasianum,  and  he  was  placed  exactly  in 
the  same  position  as  if  he  had  entered  under  the  senatusconsultu^n 
TreheUianum.  He  had  no  fourth  reserved  for  him  ; and  all  actions 
passed  at  once  to  the  fideicommissarius. 


7.  Sed  quia  stipulationes  ex 
Bcnatusconsulto  I’egasiano  descen- 
dentes  ot  ipsi  antiquitati  displlcuer- 
unt  et  quibusdara  cagibua  captiosas 
cae  homo  excetsi  ingenii  I’apinianus 
appellat  et  nobis  in  Icgibus  magis 
simplicitas  quam  difficultos  placet, 
ideo  omnibus  nobis  suggestis  tarn 
similitudinibus  quam  ditlerentiis 
utriusquo  scnatusconsulti,  placuit 
exploeo  seiiatusconsulto  Pegasiano, 
quod  postea  supervenit,  omuem 
auctoritatem  Trebelliano  scnalua- 
consulto  pricstare,  ut  ex  eo  lidei- 
commissariaj  hereditates  restitiian- 
tur,  give  babeat  heres  ex  voluntate 
testatoris  quartam  sive  plus  sivc 
minus  sive  penitus  nihil,  ut  tunc, 
quando  vel  nihil  vel  minus  quarta 
apud  eum  remaneat,  liceat  ei  vel 
(juartam  vel  quod  deest,  ex  nostra 
aiictoritate  retinere  vel  repetere 
solntum,  quasi  ex  Trebelliano  sena- 
tusconsulto  pro  rata  portioiie  aoti- 
onibiis  tarn  in  heredem  quam  in 
bdeicommissarium  competentibus. 
Si  vero  totam  hereditatem  sponte 
restituerit,  omnes  hereditaria!  acti- 
ones  fideicomniissario  et  adversus 
earn  competent ; sed  ctiam  id, 
qnod  prsDcipuum  Pegasiani  senatus- 
consulti  fuerat,  ut,  quando  rceusabat 
heres  scriptus  sibi  datam  heredita- 
tem adirc,  necessitas  ei  imponcretur 


7.  But,  as  the  stipulations,  which 
arose  from  the  senatuaconmltum  Pega- 
sifinum,  were  displeasing  even  to  jhe 
ancients,  and  Papinian,  a man  of  great 
genius,  considers  them  in  some  cases  as 
captious  ; and  as  we  prefer  simplicity 
to  complexity  in  matters  of  law,  we 
have  been  pleased,  upon  comparing 
the  points  of  agreement  and  disagree- 
ment in  these  two  senatusconsulla,  to 
abrogate  the  senatusconsultum  Pega- 
sianum, which  was  subsequent  to  the 
senatusconsultum  Trebdlianum,  and 
to  give  an  exclusive  authority  to  the 
senatusconsultum  TreheUianum,  by 
which  all  fideicommissary  inheritances 
shall  bo  restored  for  the  future,  whether 
the  testator  has  given  by  his  will  a 
fourth  part  of  his  estate  to  the  insti- 
tuted heir,  or  more,  or  less,  or  nothing 
at  all,  so  that,  when  nothing  is  given 
to  the  heir,  or  less  than  a fourth  part, 
he  may  be  permitted  to  retain  a fourth, 
or  as  much  as  will  make  up  the  defi- 
ciency, by  virtue  of  our  authority,  or 
to  demand  repayment  of  it  if  ho  has 
paid  it  over ; and  actions  may  be 
brought  both  against  the  heir  and  the 
fideicommissarius  according  to  their 
respective  interests,  as  if  under  the 
senatusconsultum  TreheUianum.  But, 
should  the  heir  voluntarily  restore  the 
whole  inheritance,  all  actions  concern- 
ing an  inheritance  may  be  brought 
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by  or  against  the  fiilrirnmmitimriuii. 
An<l,  as  to  the  most  important  pro- 
vision of  tho  srnatusconsultum  Pf;ja- 
sianum,  that,  when  an  instituted  heir 
refused  to  accept  an  inheritance,  he 
might  be  constrained  to  restore  it  to 
the  fidricnmmistiaritu  if  he  demanded 
it,  and  that  all  actions  should  be  trans- 
ferred to  and  against  him,  we  have 
transferred  tliis  provision  to  the 
tenaluscontullum  TVebcllianum,  by 
which  alone  tliis  obligation  is  now  laid 
upon  the  heir,  when  ho  himself  refuses 
to  enter  on  the  inheritance,  and  the 
fideicommissariui  is  desirous  that  it 
should  be  restored,  tho  heir  in  this  case 
receiving  neither  gain  nor  lo.ss. 

Justinian  unites  the  two  senatusconsulta  into  one,  ffiving  them 
the  name  of  tho  senalxLSConsultum  Trebellianujn.  The  heir  is  to 
retain  a fourth,  as  under  the  senatusconsultum  Pegnsianum,  but 
actions  are  to  be  brought  for  or  against  the  heir  and  the  Jideicom- 
m issarius  in  proportion  to  their  shares,  the  fideicomraissarius  being 
thus  in  loco  heredis  as  to  his  share,  as  under  the  senatusconstdt  um 
Trebellianv/m.  If  the  heir  would  not  enter,  then  he  was  compelled 
to  do  so,  but  was  protected  against  all  loss,  as  under  the  senatus- 
consultum  Pega»uinv/m„ 

Rfpetere  solutum.  Before  the  legislation  of  Ju.stinian,  the 
heres  could  not  re-demand  the  fourth,  if  he  had  once  paid  it  over. 
(Paul.  Sent.  iv.  3,  4.) 


totam  hcreditatem  volenti  fidcicom- 
missorio  restitucre  et  omiies  a<l  cum 
ct  contra  eum  traiisircnt  actioncs, 
ut  hoc  transposuimuB  ad  scnalus- 
consultum  Trebellianum,  ut  ex  hoc 
solo  et  necessitSLS  beredi  imponatur, 
si  ipso  nolente  adire  fidcicommis- 
sarius  desiderat  restitui  sibi  hcrc- 
ditatem,  nullo  nec  damno  nco  com- 
modo  apud  heredem  manonte. 


8.  Nihil  autem  interest,  utruin 
aliquis  ex  a.sse  bores  institutus  aut 
totam  hereditatem  aut  pro  parte  re- 
stitucre  rogatur,  an  ex  parte  beres 
institutus  aut  totam  partem  aut 
partis  partem  rcstituere  rogatur : 
nam  et  hoc  casu  eadem  observari 
proDCcpunuB,  quee  in  totius  heredi- 
tatis  restitutione  diximus. 


8.  But  it  makes  no  difference 
whether  the  heir  is  instituted  to  the 
whole  inheritance,  and  is  requested  to 
restore  the  whole  or  a part,  or  whether, 
being  instituted  to  a part  only,  he  is 
requested  to  restore  that  entire  part, 
or  a portion  of  it ; for  we  enjoin  that 
the  same  rules  be  observed  in  the 
latter  case,  as  in  case  of  restitution  of 
the  whole. 


Gal  ii.  269. 


9.  Si  quis  una  aliqua  re  deducts 
sive  prteeepta,  qute  quartam  con- 
tinet,  vcluti  fundo  vel  alia  re,  roga- 
tus  sit  restituere  hcreditatem,  simili 
modo  ex  Trebelliono  senatusconsulto 
restitutio  hat,  perinde  ac  si  quarta 
parte  retenta  rogatus  esset  rehqusun 
hcreditatem  restituere.  Sed  illud 
interest,  quod  oltero  casu,  id  est 
cum  deducts  sive  prsecepts  aliqua 
re  restituitur  hereditas  in  solidum 
ex  eo  senatusconsulto  actioncs  trans- 
feruntur  et  res,  queo  remanct  apud 
heredem,  sine  ullo  onere  hereditario 
spud  eiun  manet,  quasi  ex  legato  ei 


9.  If  an  heir  is  requested  by  a 
testator  to  give  up  an  inheritance, 
after  deducting  or  excepting  some 
particular  thing,  equivalent  to  a fourth 
of  the  whole,  as  a piece  of  land,  or 
anything  else,  he  will  give  it  up  under 
the  senatunconsultum  TreheHianum, 
exactly  as  if  ho  ha<l  been  reque.sted  to 
restore  the  remainder  of  an  inherit- 
ance, after  retaining  a fourth.  But 
there  is  this  difference:  in  the  first 
case,  when  an  heir  is  requested  to 
give  up  an  inheritance,  after  deduct- 
ing or  excepting  a particular  thing, 
then,  according  to  that  senalutcon- 
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adquisita,  altero  vcro  cosu,  id  e»t 
cum,  quarta  parto  retenta,  ro-jatus 
est  heres  restituore  hercditiitem  et 
rostituit,  scindantiir  octioncs  et  pro 
dodrante  quidem  transfcrantur  ad 
fidcicoininis.saritiin,  pro  quadrantc 
roinancant  apud  heredem.  Quin 
etiam  licet  in  una  re,  qua  deducta 
aut  priecepta,  restituere  aliquis  he- 
reditatem  rogatus  est,  maxima  pars 
hereditatis  contineatur,  ®que  in 
solidum  transferuntur  actiones  et 
secum  deliberare  debet  is,  cui  re- 
stituitur  bereditas,  an  exjiediat  sibi 
restitui.  Eatlem  scilicet  interveni- 
unt  et  si  duabus  pluribusvo  re- 
bus deductis  prieceptisve  restituere 
hereditatem  rogatus  sit.  Sed  et  si 
certa  sunuua  deducta  prieceptave, 
quie  quiirtam  vcl  ctiaiu  maximam 
partem  hereditatis  continet,  rogatus 
sit  aliquis  hereditatem  restituere, 
idem  juris  eat.  Quie  diximus  do  eo, 
qui  ex  asso  heres  institutes  est, 
cadem  transferimus  et  ad  eum,  qui 
ex  parte  heres  scriptus  est. 


nullum,  all  actions  are  transferred 
to  and  against  the  fideicommiuarixis, 
and  what  remains  to  the  heir  is  free 
from  all  incumbrances  connected  with 
the  inheritance,  us  if  acquired  by 
legacy.  In  the  second  case,  when  an 
heir  is  requested  to  give  up  an  inherit- 
ance after  retaining  a fourth  to  him- 
self, all  actions  are  proportionably 
divided  ; those  which  regard  the  three- 
fourths  of  the  estate  being  transferred 
to  the  fideicommissarim,  and  those 
which  regard  the  one-fourth  remaining 
to  the  heir.  And,  even  if  an  heir  is 
requested  to  give  up  an  inheritance, 
after  making  a deduction  or  exception 
of  some  particular  thing,  which  com- 
prises the  greatest  part  of  the  whole 
inheritanee,  all  actions  are  still  trans- 
ferred to  the  fideicomminaarius,  who 
ought  then  to  consider  whether  it  will 
be  expedient  or  not,  that  the  inherit- 
ance should  be  given  up  to  him.  All 
this  applies  equ^ly,  whether  an  heir 
is  reipiested  to  give  up  an  inheritance 
after  a deduction  or  exception  of 
two,  or  more,  particular  things,  or  of 
a certain  sum  of  money,  which  may 
comprise  a fourth  or  even  the  greatest 
part  of  the  inheritance.  What  we  have 
said  of  an  heir  who  is  instituted  to 
the  whole  of  an  inheritance,  applies 
equally  to  one  who  is  instituted  only 
to  a part. 


D.  xxxvi.  1.  1.  Ki.  21  ; I),  xxxvi.  1.  30.  3. 


If  the  testator  gave  a particular  object  to  the  heres  institutus 
wliich  wa.s  equal  in  value  to  tlio  fourtli  of  the  inheritance,  the  law 
consiilereil  this  iws  aspeeitic  le>;acy  {riven  to  the  heres.  The jidei- 
eomm  i'tsarius  took  the  whole  inheritance  except  this  part,  and  all 
the  action.s  of  the  whole  inheritance  were  transferred  to  him.  If 
the  particular  object  did  not  eipial  a fourth,  Marcian  says  that 
tlie  ein{X!ror  would  not  suffer  the  heir  to  claim  any  addition. 
(D.  .xxxvi.  1.  ,30.  4.)  Justinian  retains  the  di.stinction  between 
a particular  object  beino-  given,  and  a general  direction  to  retain 
a fourth.  But  he  decides  that  if  a particular  object  was  {jiven 
not  ecpial  in  value  to  a fourth,  the  lieir  may  retain  enough  to 
complete  his  fourtli,  and  that  all  actions  relating  to  the  part  so  re- 
tained shall  ]>a.ss  to  him,  and  all  others  to  the  fuleicommissarius. 
(Cod.  vi.  50.  11.) 


10.  Pneterea  iiilesfcatus  quoque 
morituruH  potest  rogare  eum,  a<l 
quein  bona  sua  vcl  Icgitimo  jure  vcl 
honorario  pertinere  intcllcgit,  ut 
hereditatem  suam  tottuii  parttuiivo 
cjuB  aut  reiu  oliquam,  vcluti  fundum. 


10.  Moreover,  a man  about  to  die 
intestate  may  request  the  person,  to 
whom  ho  knows  his  estate  will  pass, 
either  by  the  civil  or  pnetorian  law,  to 
give  up  to  a third  person  the  whole 
inheritance,  or  a part  of  it,  or  any  par- 
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homiucLD,  peouniam  alicui  restituat : ticular  thing,  as  a piece  of  land,  a 
cum  alioquin  legata  nisi  ex  testa-  slave,  or  a sum  of  money.  Legacies, 
meuto  non  valeaut.  on  the  contrary,  are  only  valid  when 

given  by  testament. 

Gai.  ii.  270. 

Antoninas  Pius  extended  the  provisions  of  the  lex  Falcidia 
and  consequently  of  the  senatuscoTisultum  Pegasianuni  (D.  xxxv. 
2.  18),  and  the  jurists  those  of  the  senatusconsnltLim  Trehelli- 
anum,  to  trusts  imposed  on  heredes  ah  intestato.  (D.  xxxvi.  G.  1.) 

11.  Eura  quoque,  cui  aliquid  re-  11.  A fideicommissarixLs  may  also 
stituitur,  potest  rogare,  ut  id  nir-  himself  be  requested  to  give  up  to 
BUS  alii  totum  aut  partem  vel  etiam  another  either  the  whole  or  part  of 
aliud  aliquid  restituat.  what  he  receives,  or  even  something 

else. 

Qai.  ii.  271. 


ITie  fideicommissaHtis,  who  was  thus  only  a vehicle  to  pass  on 
the  inlieritance  to  another  fi<lei(xmimissa'nti^,  could  not  retain  a 
fourtli  for  himself,  if  the  heir  had  already  retained  a fourth.  The 
object  of  the  lex  Falcidia  was  merely  to  secure  an  heir,  not  in 
all  cases  to  give  a fourth  to  the  person  who  virtually  had  the 
inheritance ; but  when  the  heir  entered  on  the  inheritance  by 
order  of  the  prmtor,  and  therefore  did  not  retain  a fourth,  then 
i\\Q  Jideicommvisarius  stood  in  the  place  of  the  heir,  so  far  as  to 
be  able  to  apply  the  lex  Falcidia,  as  if  representing  the  heir, 
against  legatees,  but  not  against  a second  jideicommissarius, 
(1).  xxxvi.  1.  63.  11.) 


12.  Et  quia  priraa  fideicommis- 
soriun  cunabula  a fide  herediim 
pendent  et  tarn  nomen  quam  sub- 
stantiam  acceperunt  et  ideo  divus 
Augustus  ad  neccssitatem  juris  ea 
detraxit : nuper  et  nos,  eundem 
principem  superare  contendentes,  ex 
facto,  quod  Tribonianus  vir  excelsus, 
quaestor  sacri  palatii,  suggessit,  con- 
stitutionem  fecimus,  per  quam  dis- 
posuimus ; si  testator  fidei  heredis 
8ui  commisit,  ut  vel  hereditatem  vel 
speciale  fideicommissum  restituat, 
et  neque  ex  scriptura  neque  ex 
quiuque  testium  numero,  qui  in 
ndeicommissis  legitimus  esse  nosci- 
tur,  res  possit  mauifestari,  sed  vel 
pauciores  quam  quinque  vel  nemo 
penitus  testis  intervenerit,  tunc  sive 
pater  heredis  sive  alius  quicuraque 
sit,  qui  fidem  elegit  heredis  et  ab  eo 
aliquid  restitui  voluerit,  si  heres 
perfidia  tentus  adiinplere  fidem  re- 
cusat  negando,  rem  ita  esse  sub- 
secutam,  si  fideiconunissariua  jus- 
jurandum  ei  detulerit,  cmn  prius 


12.  Originally  all  fiduciary  gifts  de- 
pended only  upon  the  good  faith  .of 
the  heir  : whence  they  took  their  name 
eis  well  as  their  chai-acter.  To  remedy 
this,  the  Emperor  Augustus  made  them 
obligatory  in  law,  and  we  have  lately 
endeavoured  to  surpass  that  prince; 
and,  on  the  occasion  of  a case  brought 
to  our  notice  by  the  most  eminent  Tri- 
bouian,  quajstor  of  our  sacred  palivce, 
we  have  enacted  by  a constitution, 
that  if  a testator  has  entrusted  to  the 
faith  of  his  heir  the  restoration  of  an 
inheritance,  or  any  particular  thing, 
and  the  fact  cannot  be  proved  either 
by  any  writing  or  by  five  witnesses 
(^e  legal  number  in  such  cases),  there 
having  been  fewer,  or  perhaps  no  wit- 
nesses present,  then,  whether  it  is  liis 
father  who  has  thiis  tnisted  to  the 
good  faith  of  the  heir,  and  begged 
him  to  restore  the  inheritance,  or 
whether  it  is  any  one  else,  if  the  heir 
perfidiously  refuses  to  carry  out  the 
trust  and  denies  the  whole  transaction, 
the  fidcicommissarius,  having  previ 
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ipso  do  caluinnia  jiiraverit,  necesse 
euui  habere  vel  ju.sjurandum  subire, 
quod  nihil  tale  a testatore  audivit, 
vel  recusanteiu  a<l  fideicoinmissi  vel 
universitatis  vel  specialis  solutionem 
coartari,  ne  depereat  ultima  volun- 
tas testatoris  fidei  heredis  commissa. 
Eadem  observari  censuimus  et  si  a 
lefjatario  vel  fideicommissarto  aliquid 
similiter  relictum  sit.  Quodsi  is,  a 
quo  relictum  dicitur,  confiteatxir 
quidcm  aliquid  a se  relictum  esse, 
sed  ad  legis  subtilitatem  decurrat, 
omniinodo  cogendus  est  solvere. 


ously  himself  sworn  to  his  own  good 
faith,  may  put  the  heir  to  his  oath  ; 
and  thus  force  him  either  to  deny 
upon  oath  having  received  any  such 
trust,  or  to  fulfil  it,  whether  it  relate  to 
the  whole  inheritance  or  to  some  par- 
ticular thing ; and  this  is  allowed,  lest 
the  last  wishes  of  a testator,  committed 
to  the  faith  of  an  heir,  should  be  de- 
feated. The  same  process  may  be 
adopted  against  a legatee,  or  a Jideicom- 
miasarius  charged  with  a restitution. 
And  if  any  one  so  charged  admits  the 
trust,  but  endeavours  to  shelter  him- 
self in  the  subtleties  of  the  law,  he  may 
in  all  cases  be  compelled  to  perform 
his  duty. 


C.  vi.  42.  32. 

De  calumniajv/raverit,  that  is,  he  must  swear  beforehand  that 
he  is  acting  bona  fide,  and  not  inventing  a ground  of  litigation. 


Tit.  XXIV.  DE  SINGULIS  REBUS  PER  FIDEICOM- 

MISSUM  RELICTIS. 


Potest  autem  quis  etiom  singulas 
res  per  tideicommissum  relinquere, 
veluti  fundum,  hominem,  vestem, 
argentum,  pecuniam  numeratam,  et 
vel  ipsum  heredem  rogare,  ut  alicui 
restituat,  vel  legatarium,  quamvis 
a legatario  legari  non  possit. 

Gai.  il 

1.  Potest  autem  non  solum  pro- 
prias  testator  res  per  fideicommis- 
sum  relinquere,  sed  et  heredis  aut 
legatarii  aut  fideicommissarii  aut 
cujuslibet  alterius.  Itaque  et  lega- 
tarius  et  fideicommissarius  non  so- 
lum de  ea  re  rogari  potest,  nt  earn 
alicui  restituat,  quae  ei  relicta  sit, 
sed  etiam  de  alia,  sive  ipsius  sive 
aliena  sit.  Hoc  solum  ob.sorvandum 
est,  ne  plus  quisqiuun  rogetur  alicui 
restituere,  quam  ipse  ex  testamento 
ceperit;  nam  quod  amplius  est,  in- 
utiliter  relinquitur.  Cum  autem 
aliena  res  per  fideicommissum  rc- 
hmpiitur,  neccsse  est  ei,  qui  rogatus 
est,  aut  ipsom  redimere  et  pnestare 
aut  lustimationem  ejus  solvere. 

Gai.  ii.  2fil,  2«2 


A person  may  also  leave  particu- 
lar tilings  by  a fideicommi^suvi,'  as  a 
piece  of  land,  a slave,  a garment,  gold, 
silver,  pieces  of  money  ; and  he  may 
request  either  his  heir  to  give  them 
over,  or  a legatee,  although  a legatee 
caimot  be  charged  with  a legacy. 

260,  271. 

1.  A testator  may  leave  by  fidri- 
commissum,  not  only  his  own  property, 
but  also  that  of  his  heir,  of  a legatee, 
of  a Jideicommiasarius,  or  of  any  other 
person  ; so  that  a legatee  or  fideicom- 
viiaaariiia  may  not  only  be  retj nested 
to  give  what  has  been  left  to  him,  but 
also  something  else,  whether  his  own 
or  the  property  of  another.  The  only 
rule  to  be  ob.served  is,  that  no  one 
shall  be  requested  to  give  over  more 
than  he  has  received  under  the  tes- 
tament :.  for  as  to  the  excess  the  dis- 
position is  ineffectual.  .'Vnd,  when 
the  property  of  another  is  left  by  a 
fide i commissum,  the  person  requested 
to  give  rt  over  is  obliged  either  to  pur- 
chase and  deliver  the  thing  itself,  or 
to  pay  its  estimated  value. 

D.  xxxvi  1.  1.  17. 


Ulpiaii  (lietj.  25.  5)  e.Ky)re.Kses  the  }K)wer  of  disposal  hy  fi.dei- 
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comviissum,  by  sayiiij^  tliat  everything'  could  be  disposed  of  in 
that  way,  that  could  be  {'iven  by  a Icj^uicy  per  dumvationem. 

Qiuitl  amplius  est,  inutiliter  reluiqwttur.  If,  however,  the 
tliin;;  which  the  fideicominisaurius  wivs  to  give  belonged  to  him- 
self, lie  was  obliged  to  give  it,  whatever  might  be  its  value,  if  he 
accepted  what  was  given  to  him  by  the  Jideicom'inissum,  as  he  was 
considered  to  have  had  an  opportunity  of  exercising  his  judgment, 
and  not  to  have  valued  his  own  thing  more  highly  than  that  which 
he  received.  (D.  xl.  5.  2‘t.  12.) 


2.  Libertas  mioque  servo  jier 
fideicommisButn  dan  potest,  ut  he- 
res  euin  rogetnt  mamiinittere  vel 
legatarius  vel  fideicoinmissarins. 
Neo  interest,  iltnun  de  suo  proprio 
servo  testator  roget,  an  de  eo,  qui 
ipsius  heredis  aut  legatarii  vel  etiaiu 
extranei  sit.  Itaque  alieniis  serves 
rediini  et  manmuitti  debot : qiiodsi 
domimis  cum  non  vendat,  si  inodo 
nihil  ex  judicio  ejus,  qiii  reliqnit 
libertatem,  percepit,  non  statini  ox- 
tuignitur  liacicoiuinissaria  libertas. 
Bed  dilTcrtur,  quia  possit  tempore 
procedente,  ubicuinque  occasio  re- 
dimendi  servi  fiierit,  preestari  liber- 
tas. Qui  autem  cx  causa  fidcicom- 
inissi  manumittitur,  non  testatoris 
fit  liberlus,  etiaiusi  testatoris  serviis 
sit,  sed  ejus,  qui  manumittit ; at 
is,  qui  directo  testainento  liber  esse 
jubetur,  ipsius  testatoris  fit  libortus, 
qui  etiam  orcinus  appellatur.  Nee 
alius  ulluB  directo  ex  testameuto 
libertatem  huliere  potest,  cpiam  qui 
utroque  tempore  testatoris  fiierit. 
et  <)uo  faccrct  testomentum  et  quo 
moreretur.  Directo  autem  libertas 
tunc  dari  videtur,  cum  non  ab  alio 
servum  manmuitti  rogat,  sed  velut 
ex  suo  testamento  libertatem  ei 
competere  vult. 


2.  Freedom  may  also  be  conferred 
upon  a slave  by  a fideicommissum : for 
on  heir,  legatee,  or  fideicommissarius 
may  be  re<juested  to  enfranchise  him  ; 
nor  does  it  signify  whether  it  is  of  his 
own  slave  that  the  testator  requests 
the  manumission,  or  of  the  slave  of  his 
heir,  or  of  a legatee,  or  of  a stranger  ; 
and  therefore,  when  a slave  is  not  the 
testator's  own  property,  he  must  bo 
bought  and  enfranchised.  But,  if  the 
proprietor  of  the  slave  refuses  to  sell 
liim,  as  he  may,  if  he  has  taken  no- 
thing under  the  testament,  yet  the  free- 
dom given  by  the  fitleicomminnum  is 
not  extinguished,  but  deferred  only, 
as  it  may  be  possible  in  the  course 
of  time,  on  any  occasion  offering  of 
purchasing  the  slave,  to  effect  his  en- 
franchisement. The  slave  who  is  en- 
franchised in  pursuance  of  a fideicom- 
mismm,  does  not  become  the  freedmon 
of  the  testator,  although  he  was  the 
testator's  own  slave,  but  he  becomes 
the  freediiian  of  that  person  who 
enfranchises  him.  But  a slave  who 
receives  his  liberty  directly  from  the 
testament  becomes  the  freediuan  of 
the  testator,  and  is  said  to  bo  orcimts ; 
and  no  one  can  obtain  liberty  directly 
by  testament,  unless  he  was  the  slave 
of  the  testator,  both  at  the  time  of 
the  testator’s  making  his  testament, 
and  also  at  that  of  his  death.  Liberty 
is  given  directly,  when  a testator  does 
not  request  that  freedom  be  given  to 
his  slave  by  another,  but  gives  it  him- 
self by  virtue  of  his  own  testament 


Gai.  ii.  2fi3-2fi7  ; C.  vii.  4.  0,  7. 


It  was  the  opinion  of  Gains,  that  if  the  ina.ster  of  the  slave 
refuscl  to  sell  the  slave,  the  tideicommi«sum  perished,  liecanse 
liberty  was  a thing  not  admit  ting  of  computation  in  money.  (Gai. 
ii,  2(5-5.)  Justinian,  in  accorilance  with  a re-script  of  the  Km|)eror 
Alexander  (C.  vii.  4.  (5),  decides  that  it  is  only  delayed. 

If  a testator  enfranchised  directly  a slave  that  coulil  not  be 
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SO  enfranelii-sed,  the  {jift  ol‘  liberty  would  he  m valid  as  a fulei- 
cimnnifiituvi.' 

Oreivxis,  from  Orcus ; hccau.se  he  is  the  freedmau  of  a dead 
person. 


3.  Verba  autcni  ficteicommiss- 
ornm  ha>c  niaxinio  in  use  habeanliir : 
p«?to,  roRo,  volo,  niando,  fidoi  tuse 
cmniiiitto.  Quit  periiule  singula 
liniia  sunt,  at({uc  si  omnia  in  unum 
coiigesta  essent. 

Qai. 


3.  The  terms  generally  used  in 
making  fi(leicommi»iia  are  the  follow- 
ing : I request,  I ask,  1 desire,  I 
commit,  I cntrtist  to  thy  good  faith ; 
and  each  of  them  is  of  ns  much  force 
separately  as  all  of  them  placed  to- 
gether, 
ii.  24t». 


Antoninus  Pius  decided  by  rescript  that  commendo  would  not 
suflice  (U.  x.x.xii.  11.  2);  but,  in  the  time  of  Ju.stinian,  the  cx- 
pre.ssions  by  which  a Jidcicommissum  was  created  were  quite 
immaterial,  provided  that  the  wishes  of  the  testator  could  be 
ascertained. 


Tit.  XXV.  DE  CODICILLIS. 


Ante  August!  tempora  constat 
jus  codicillonim  non  fuisse,  sed 
primus  I.ucius  Lcntulus,  ex  cujus 
persona  etiam  fiileicommissa  ccep- 
crunt,  codicillos  introduxit.  Nam 
cum  decederet  in  Africa,  scripsit 
codicillos  testamento  confirmatos, 
quibus  ab  Augusto  petiit  per  fidei- 
commissum,  ut  faccret  aliquid : et 
cum  divns  Augustus  voUintatem 
ejuB  implesset,  cujus  deinceps  reli- 
qui  auctoritatem  secuti,  fideicom- 
luissa  priestabnnt  et  filia  Lentuli 
legato,  quic  jure  non  debebat,  solvit, 
dicitur  Augustus  con  vocasse  pruden- 
tes,  inter  quos  Trebatium  quoque, 
cujus  tunc  auctoritas  maxima  erat, 
et  quajsisse,  an  possit  hoc  recipi  neo 
absonans  a juris ratione  codicillonuu 
nsus  esset:  et  Trebatium  suasisse 
Augusto,  quod  diceret,  utilissiuium 
et  necessarium  hoc  civibus  esse 
propter  magnas  et  longas  peregrin- 
ationcs,  quee  apud  veteres  fuissent, 
ubi,  si  quis  testamentum  focere  non 
posset,  tamen  codicillos  posset. 
Post  qiUE  tempora  cum  et  Labeo 
codicillos  fccisset,  jam  nemmi  dub- 
ium  erat,  quin  codicilli  jure  optimo 
admitterentur. 


Codicils  were  certainly  not  recog- 
nised by  law  before  the  reign  of  Au- 
gustus ; for  I.ucius  Lentulus,  to  whom 
also  the  origin  of  fideicommusa  may  be 
traced,  was  the  first  who  introduced 
codicils.  When  dying  in  Africa,  he 
wrote  codicils,  which  were  confirmed 
by  his  testament ; and  in  these  he 
requested  Augustus  by  a fideicommin- 
Hum  to  do  something  for  him.  The 
emperor  complied  with  the  request, 
and,  following  his  example,  the  other 
persons  joined  with  him  carried  out 
the fidricommifoa  entrusted  to  them, 
and  the  daughter  of  Lcntulus  paid 
legacies  which  in  strictness  of  law 
wore  not  due  from  her.  It  is  said 
that  Augustus,  having  called  together 
upon  this  occasion  persons  learned  in 
the  law,  and  among  others  Trebatius, 
whose  opinion  was  of  the  greatest 
authority,  asked  whether  codicils  could 
be  admitted,  and  whether  they  were 
not  repugnant  to  the  principles  of  law. 
Trebatius  advised  the  emperor  to  ad- 
mit them,  as  they  were  most  con- 
venient and  necessary  to  citizens,  on 
account  of  the  great  and  long  journeys 
which  the  ancients  were  frequently 
obliged  to  take,  during  which  a man 
who  could  not  make  a testiunent,  might 
be  able  to  make  codicils.  And  subse- 
quently, Labeo  himself  having  made 
codicils,  no  one  afterwards  doubled 
tlieir  perfect  validity. 
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Codii'iUi  w(!r<!  sniilll  tAhloLson  wliich  mcinoninilums  or  lottors 
W(T('  written.  A tc.stiitor  inifrlit  imtumlly  aildn-ss  short  l(!tt<.>r 
jriviiif'  .sliort  directions  to  his  heir,  \\\wn  fulriromm  ism  ftiine  to 
1)0  enforced,  these  letters  or  direction-s  were  enforced  as  creatinjf 
Jiil.i’icnrnmwsa.  As  under  tlie  Roman  law  a te.stator  could  make  no 
alteration  in  his  testa:nent  without  making  an  entirely  new  testa- 
ment, the  use  of  codicils  was  ohvdously  great,  tkxlicils  might  l>e 
imide  without  there  being  any  testament  at  all.  They  were  then 
ilirections  aihlre.s.sed  to  the  heredrn  ah  intestato.  But  if  there  wj»s 
a testament,  they  were  always  considered  as  attached  to  it : if  the 
testamentary  dispositions  failed,  they  failed  al.so,  and  all  their  pro- 
visi«.ms  were  biken  with  reference  to  the  time  when  the  testament 
was  maile.  (D.  xxix.  7.  2.  2 and  3.  2.) 

A testator,  by  inserting  an  expre.ss  clause  to  that  effect,  termed 
by  commentators  claaotula  codirillaris,  might  provide  tlmt  his 
testament,  if  invalid  as  a testament,  should  take  effect  in  the  way 
of  codicils.  (C.  vi.  36.  8.  1.) 

As  to  ]ailn;o  and  Trcbatius,  see  Introd.  sec.  20. 

It  is  to  be  noticed  that  codicilli  does  not  meiin,  like  the  English 
word  ‘ coilicil,’  a supplement  to  a will,  but  ‘ directions  by  tablets,’ 
anil  that  directions  so  made  should  be  held  obligatory  constituted 
an  innovation  !vs  great  in  the  form  of  testiimentjiry  disjxisition  as 
the  recognition  of  fideicommissa  constituted  in  the  latitude  of 
tesbvmentary  {x)wer. 


1.  Non  tantiiin  itiitem  testamento 
facto  potest  ipiis  codicUlos  faccre, 
Bcd  et  iiitestatiis  quis  deceilens  tidci- 
coiiiinittero  codieillis  potest.  Sed 
emu  ante  testainentum  faetiiin  codi- 
cilli facti  erant.  I’aiiiniiums  ait,  non 
aliter  vires  habere,  quam  si  speciali 
postea  voluntate  continnentur.  Sed 
divi  Severus  et  .\ntoninua  rescrip- 
serunt,  ex  his  codieillis,  qui  testa- 
nientum  pneecdunt,  posse  fidcicom- 
niisBiim  peti,  si  apparent,  emn,  qui 
postea  testaincntmn  fecernt,  a volun- 
tate, quam  codicUlia  expresserat,  non 
recessisse. 


1.  Not  only  a person  who  has  al- 
reaily  ina<le  his  testament,  may  make 
codicils,  but  even  a person  dying  in- 
testate may  create  Jith  iromminiMi  by 
emlicils.  liut  when  codicils  are  niailc 
before  a testament,  they  cannot  take 
effect,  according  to  Papinian,  unless 
confirmed  by  a special  disposition  in 
the  testament.  Hut  the  Emperors 
Severus  luid  Antoninus  have  decided 
by  rescript,  that  a thing,  left  in  trust 
by  codicils,  miule  before  a testament, 
may  be  demanded  by  the  /h/ejcomniM- 
sari  us,  if  it  appears  that  the  testator 
has  not  abandoned  the  intention  which 
he  expressed  in  the  codicils. 


Gai.  ii.  270. 


There  wa.s  a distinction  between  codicils  confirmed  by  testa- 
ment, and  thixso  not  so  confirmed  ; for  if  codicils  were  confinned 
by  testament,  their  provisions  could  oifcrate  to  give  legacies  or 
ap])oint  a tutor,  and  not  only  to  create  Jidcicommissa.  A testiitor 
could,  by  anticipation,  confirm  in  his  testament  any  codicils  he 
might  thereafter  make.  (D.  xxix.  7.  8 pr.) 

2.  Codieillis  antem  hereditas  2.  An  inheritance  can  neither  be 
nequo  dari  ncque  adiini  potest,  ne  given  nor  taken  away  by  cixlicils,  as 
confundatur  jus  teslaiiienlorum  I't  the  different  effect  of  testaments  and 
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ccxlicillonim,  et  iJeo  noc  exhere- 
dntio  scribL  Dirccto  aiitein  hero- 
clita.s  codicillia  ncquo  dari  ncque 
odiini  jKitest ; nam  per  fideioom- 
niiRsuni  hcreditas  codicillis  jure  re- 
Iini]uitur.  Nec  condicionem  hcredi 
inotitiito  codicillia  ndieere  ncque 
suhstitiiero  dirccto  potest 


Gal  ii.  273 ; 


codicils  would  bo  thereby  confounded, 
and  of  course,  therefore,  no  heir  can 
be  disinherited  by  codicils.  But  it  is 
only  directly  that  an  inheritance  can 
neither  be  given  nor  taken  away  by 
codicils,  lor  it  may  be  legally  disposed 
of  in  codicils  by  means  of  a fidiiicnm- 
nihsum.  Kor,  again,  can  a condition 
be  imposed  on  an  heir  instituted  by 
testament,  nor  can  a direct  substitution 
be  made,  by  codicils. 

D.  nix.  7.  6.  pr. 


3.  rodieilloB  antem  etiam  plurcs  3.  A person  may  make  several  codi- 
qnis  faccro  potest : et  miUam  sollera-  oils,  and  no  formality  is  requisite  in 
nitatcin  ordinationis  desidcrant.  making  them. 

D.  xxix.  7.  C.  1. 


Coelicils  were  not  originally  subjected  to  any  rules  determining 
the  mode  in  which  they  were  made.  But  by  a constitution  of 
'ITicodosius,  added  to  by  Justinian,  they  were  to  be  made  in  pre- 
sence of  five  witnc.s.ses,  and,  if  made  in  writing,  which  was  not 
necessary,  the  witnesses  were  to  subscribe  them.  If  codicils  were 
not  so  made,  then  the  fiilcicommisf-arius  could,  after  having  sworn 
to  his  own  good  faith,  call  on  the  heir  to  deny  them  on  oath. 
(G.  vL  36.  H.  3.)  For  the  jasj nr andum  see  Tit  23.  12. 
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Tit.  I.  DE  HEREDITATIBUS,  QU.E  AB  INTESTATO 
DEFERUNTUR. 

Intcstatas  dcocdit,  qui  aat  om-  A person  dies  intestate,  who  either 
nino  testaincntiim  non  fecit  nut  non  has  made  no  testament  at  all.  or  has 
jure  fecit  aut  id,  quod  fecerat,  rup-  made  one  not  legally  valid ; or  if  the 
tuni  irritunive  factum  est  ant  nemo  testament  he  has  made  is  revoked,  or 
ex  eo  heres  extitit.  made  ineffectual ; or  if  no  one  becomes 

heir  under  it. 

D.  xxxviii.  16.  1.  pr. 

If  a person  died  without  a testament,  the  law  retful.atcd  the 
.succession  to  tlie  inheritance.  So  also  it  did,  if  he  left  a testament 
that  was  fatally  defective  in  form  (n<m  jure  factum),  or  if  his  tes- 
tament was  revoked,  or,  in  the  lanjruajre  of  Roman  law,  l>rokcn 
(ruptum),  or  if  it  wjis  .set  aside  as  inollicious,  or  made  ineffectual 
hy  a change  of  status  in  the  testator  (irritum),  or  if  no  heir  would 
accept  the  inheritance  under  it. 

If  there  was  no  testament  to  determine  the  succession,  the  law 
of  the  Twelve  Tables  gave  the  inheritance  first  to  the  sui  heredes, 
who  were  also  Tiecessardt  heredes,  that  is,  could  not  refuse  to  accept 
the  inheritance ; then  to  the  agnati ; and  then,  if  the  deceased  was 
a member  of  a getis,  to  the  gentiles.  In  default  of  agnati,  the 
prsetor  called  to  the  inheritance  the  cognafi,  or  blood-relations. 
(See  Introd.  sec.  45.)  Perhaps  the  succeasion  of  gentiles  lasted  to  a 
time  later  than  the  introduction  of  this  pnetorian  succassion  of  the 
cognati ; but  at  any  rate,  it  did  not  outla.st  the  Republic,  and  there- 
fore, sjHiaking  of  the  times  when  we  arc  most  familiar  with  Roman 
law,  we  may  say  that  the  succession  was  given  first  to  the  sui 
heredes,  then  to  the  agnati,  then  to  the  cognati.  But  some  compli- 
cation was  introduced  into  the  rulas  of  succc.ssion,  by  certain  cla.s.ses 
of  persons  being,  by  different  changes  in  the  law,  raised  from  the 
rank  of  agnati  to  that  of  sui  heredes,  and  from  the  rank  of  cognati 
to  that  of  agnati.  Thase  changes  are  not,  however,  very  difficult  to 
follow,  if  we  divide  them  according  as  they  were  effected  (1)  by 
the  prsetor,  (2)  by  senatuaconsulta,  and  iinpcsrial  enactments  pre- 
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vious  to  Justinian,  (3)  by  Justinian  himself.  The  first  Title  treats 
of  the  succiissiou  of  sui  hereden,  ami  of  those  ranked  among  the 
sui  heredes ; the  second  and  two  following  Titles  treat  of  the  suc- 
ce.s.sion  of  agnail,  and  of  those  ranked  among  agnail.  At  the  end 
of  this  Title  will  be  found  a short  summary  of  the  changes  in  the 
law  relative  to  the  succe-ssion  of  sui  heredes ; at  the  end  of  the 
fourth  Title  one  will  be  found  of  the  changes  relative  to  the  suc- 
cession of  agnail. 

Justinian  altered  the  whole  mode  of  succession  to  intestates  by 
the  118th  and  127th  NoveLs.  This  change,  being  ellected  several 
years  after  the  publication  of  the  Institutes,  should  not  be  allowed 
to  interfere  with  the  consideration  of  the  law  of  succession  existing 
when  the  Institutes  were  published.  But  as  it  is  too  remarkable 
and  too  well  known  a part  of  Justinian's  legislation  to  remain 
wholly  unnoticed,  a short  account  of  it  will  be  given  at  the  end  of 
the  ninth  Title,  which  closes  the  part  of  the  Institutes  treating  of 
successions  ah  iniesiaio. 

Before  we  enter  on  the  details  of  intestate  succession,  it  may  be 
useful  to  consider  generally  the  position  of  the  heir  under  an  in- 
testacy, according  as  there  was  (1)  no  will  at  all,  nor  any  expression 
of  last  wishes ; (2)  no  will,  but  codicilli  creating  a Jideicommissum ; 
(3)  a will  under  which  the  appointed  heir  or  heirs  would  not  enter. 

1.  If  there  was  no  will,  the  sui  heredes,  being  necessarii,  had, 
under  the  old  law,  to  accept  the  inheritance  with  all  its  burdens. 
The  pra'tor,  however,  allowed  them  the  henejicium  ahsiinendi  (see 
Bk.  li.  Tit.  19.2  note),  but  any  act  by  which  they  mixed  them.selves 
up  with  the  itdieritanee  terminated  their  power  of  abstaining.  If 
there  were  no  sui  heredes,  or  those  who  were  sui  heredes  refused, 
then  all  others,  whether  ranked  by  the  prmtor  with  sui  heredes,  or 
in  a lower  grade  of  succe.ssion,  were  in  the  position  of  exiranei 
heredes,  and  had  the  inheritance  oH'ered  to  them  according  to  their 
priorities,  and  had  tO  make  their  decision  within  a given  time 
(creiio  : sec  Bk.  ii.  Tit.  19.  5)  to  accept  or  not,  any  act  by  which 
they  behaved  as  heirs  (pro  herede  gerere)  being  regard*'d  as  a sign 
of  acceptance. 

2.  If  there  was  no  will,  but  a Jideicommissum  was  cjist  upon  the 
heir  under  the  inte.stacy  by  codicilli,  the  heir  had  the  choice  of 
abstaining  if  a sums  heres,  or  of  accepting  if  an  extraneus  hcres ; 
and  if  he  accepted  he  had,  after  satisfying  creditors,  to  carry  out 
the  Jideicommissum,  retaining  a fourth  for  himself,  or  if  he  was 
compelled  to  enter  he  was  protected  against  all  loss.  (See  Bk.  ii. 
Tit.  23.  7.) 

3.  If  tliere  was  a will,  but  neither  the  testamentary  heirs  nor, 
failing  them,  any  heir  in  the  line  of  intestate  succession  would  enter 
under  the  will,  and  the  fiscus  would  not  accept  (see  Tit.  9.  3 note), 
the  inheritance  might  bo  a.ssigucd  to  any  one  who  was  willing  to 
give  security  for  the  satisfaction  of  the  claims  of  creditors,  in  order 
that  gifts  of  freedom  to  slaves  might  be  sustained,  and  that  the 
reputation  of  the  decea.sed  might  not  sutler.  (See  Tit.  11.) 
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Tho  lioir  undur  the  inte.stacy  mi^lit  accept  when  he  was  insol- 
vent, with  a view  of  profiting  by  the  e.state  of  U»e  decea.sed  to  the 
detriment  of  creditora,  and  tlicn  tlie  creditors  miglit  ask  that  the 
property  of  the  deceased  should  be  kept  distinct  from  the  property 
of  the  heir  (beneficium  separationia,  see  Bk.  ii.  Tit.  19.  1 note). 

The  heir  under  an  intestate  succession,  as  also  the  heir  under 
a will,  enforced  his  civil  rights  to  the  inheritance  by  a petitio 
hcreditatis  which  was  heard  before  the  centumviri  (see  Introd.  sec. 
92 ; Bk.  ii.  Tit.  18.  pr.  note ; Bk.  iv.  Tit.  6.  28),  and  his  praetorian 
rights  by  applying  to  the  praetor  for  an  Interdict,  which  was  ordi- 
narily that  termed  quorum  bonorum  (see  Introd.  sec.  107  ; Tit.  9. 
1 note). 

1.  Intestatorum  autem  heredi-  I.  The  inheritances  of  intestates. 


tates  ex  lege  duodeciiu  tabularum 
priniuni  ad  sues  heredeg  pertinent. 

Gai. 

2.  Sui  autem  heredes  eiistiman- 
tur,  ut  et  supra  diximus,  qui  in 
potestate  morientis  fuenmt ; veluti 
lilius  tilia,  nepos  neptisve  ex  hlio, 
pronepos  proneptisve  ex  nepote  filio, 
nato  prognatus  progiiatave.  Nee 
interest,  utrum  naturales  sunt  liberi 
an  adoptivi.  Quibus  connumerari 
neoesse  est  etiam  eos,  qui  ex  legi- 
timis  quidoiii  matrimoniis  non  sunt 
progeniti,  curiis  taincn  civitatuin 
dati  secundum  divalium  constitu- 
tionum,  qute  super  his  positio  sunt, 
tenorom  suorum  jura  nanciscuntm: : 
nec  non  eos,  qnos  nostrae  amplexie 
sunt  constitutiones,  per  quas  jussi- 
mus,  si  quis  luulierem  in  suo  con- 
tul>crnio  copulavorit  non  ab  initio 
alTcctictne  inaritali,  earn  tomen,  cum 
qua  potci-at  habere  eonjugimu,  et 
ex  ea  liberos  iiustulerit,  postea  vero 
affectione  procedente  etiam  nup- 
tialia  instrumenta  cum  ea  fccerit 
filiosque  vel  filias  habuerit : non 
solum  eos  liberos,  qui  post  dotom 
editi  sunt,  justos  et  in  potestate 
esse  patribus,  sed  etiam  anteriores, 
qui  et  his,  qui  postea  nati  sunt,  oc- 
casioncm  legituni  nominis  preesti- 
terunt : quod  optinere  censuimus, 
etianisi  non  progeniti  fuerint  post 
dotale  instrumentura  confectum  U- 
beri  vel  etiam  nati  ab  hac  luce  sub- 
tracti  fuerint.  Ita  demum  tnmen 
nepos  neptisve  et  pronepos  pro- 
neptisvo  suorum  heredum  nmnoro 
sunt,  si  prfficedens  persona  desierit 
in  potestate  parentis  esse,  sivo  mortc 


by  the  law  of  the  Twelve  Tables, 
belong  in  the  first  place  to  the  sui 
heredes. 
iii.  1. 


2.  And,  as  we  have  observed  be- 
fore, those  are  sui  herreh’s  who,  at 
the  death  of  the  deceased,  were  under 
his  power ; as  a son  or  a daughter,  a 
grandson  or  a granddaughter  by  a son, 
a great-grandson  or  great-granddaugh- 
ter by  a grandson  bom  of  a son  ; nor 
does  it  make  any  dillorenco  whether 
these  children  are  natural  or  adopted. 
We  must  also  reckon  among  them 
those  who,  though  not  bom  in  lawful 
wedlock,  nevertheless,  according  to  the 
tenor  of  the  imperial  constitutions, 
acquire  the  rights  of  gut  heredes  by 
being  presented  to  the  curise.  of  their 
cities  ; ns  also  those  to  whom  our  own 
constitutions  refer,  which  enact  that 
if  any  person  has  lived  with  a woman 
not  originally  intending  to  marry  her, 
but  whom  ho  is  not  prohibited  to 
marry,  and  shall  have  children  by 
her,  and  shall  afterwards,  fecUng 
towards  her  the  affection  of  a hus- 
band, enter  into  an  act  of  marriage 
with  her,  and  have  by  her  sons  or 
daughters,  not  only  those  born  after 
the  settlement  of  the  dowry  shall  l)e 
legitimate,  and  in  the  power  of  their 
father,  but  also  those  born  before, 
who  gave  occasion  to  the  legitimacy 
of  the  children  bora  after.  And  this 
rule  shall  obtain,  although  no  children 
are  born  subsequent  to  the  making 
of  the  dotal  act,  or  those  bora  are 
all  dead.  But  a grandson  or  grand- 
datighter,  a great-grandson  or  great- 
granddaughter,  is  not  reckoned  among 
the  SHI  heredes,  unless  the  person  pre- 
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id  accMprit  sive  alia  rationc,  veluti 
eiiianci]iationc : luuii  si  |)cr  id  tcm- 
pus,  quo  quis  inoreretur,  filius  in 
potestato  cjus  sit,  nepos  ex  eo  suns 
lieres  es.se  non  potest.  Idque  et  in 
ceteris  deineeps  liberorutn  personis 
dictum  intelleginms.  Postumi  quo- 
quo  qui,  si  vivo  paronte  nati  essdnt, 
in  |x)testate  futuri  forent,  sui  bercdes 
sunt. 


ceding  them  in  degree  has  ceased  to 
bt!  under  the  power  of  the  iiscendiuit, 
oither  by  death  or  some  other  means, 
as  by  emancipation.  For,  if  a son, 
when  the  grandfather  died,  was  under 
the  iK)Wcr  of  his  father,  the  grandson 
cannot  be  tiuun  hem  of  his  grandfather ; 
and  BO  with  regard  to  all  other  descend- 
ants. Posthuitious  children,  also,  who 
would  have  been  under  the  fjower  of 
the  ascendant  if  they  had  been  born 
in  his  lifetime,  are  sui  heredes. 


Gai.  iii.2;  C.  v.  27.  3,  10,  11. 


The  am  hcrenea  were  the  children,  whether  natural,  adoptive, 
or  made  legitimate  (see  Bk.  i.  Tit.  10.  13),  in  the  power  of  the 
d<icea-sed  at  the  time  of  his  death.  We  mu.st  not  confu.se  ptn-sons 
made  sui  heredes  by  the  later  legi.slation,  as  these  legitimated 
children  were,  with  those  permitted  to  rank  with  sui  heredes. 


3.  Sui  autem  etiam  ignorantes 
fiunt  heredes  et,  licet  furiosi  sint, 
heredes  possunt  cxistere  : q^uia  qui- 
biis  cx  causis  ignorantibus  adquiritur 
nobis,  cx  his  causis  et  furiosis  ad- 
quiri  potest.  Et  statim  morte  par- 
entis quasi  continuatur  dominium : 
et  idco  nec  tutoris  auctoritate  opus 
est  in  pupillis,  cum  ctiom  ignoranti- 
bus  arlquiritur  suis  heredibiis  here- 
ditas : nec  curatoris  consensu  ad- 
quiritur furioso,  sed  ipso  jure. 


D.  XXXV 


3.  Sui  heredes  may  become  heirs, 
without  their  knowledge,  and  even 
though  insane ; for  in  every  cose  in 
which  inheritances  may  be  acquired 
without  our  knowledge,  they  may  also 
be  acquired  by  the  insane.  At  the 
death  of  the  father,  ownership  in  an 
inheritance  is  at  once  continued  ; ac- 
cordingly, the  authority  of  a tutor  is 
not  necessary,  since  an  inheritiuice  may 
he  acquired  by  sui  heredes  even  without 
their  knowledge ; neither  does  an  in- 
sane person  acquire  by  assent  of  his 
curator,  but  by  operation  of  law. 
iii,  16.  14. 


Directly  the  succe.s.sion  ab  intestato  commenced,  which  it  did 
when  the  deceii-sed  died  if  there  was  no  testament,  and  as  .soon  as 
it  was  a.scertained  that  the  testament  was  ineti'ectual  if  a testament 
had  lieen  made,  the  .mtts  hcres  became  at  once  heir  without  any 
act  of  his  own.  We  may,  however,  apply  here  what  we  have  al- 
ready .said  of  the  jxiwer  to  abstain  altogether  from  the  inheritance 
given  him  by  the  prmtor.  (See  Bk.  ii.  Tit.  19.  2.) 


4.  Interdum  autem,  Ucet  in  po- 
testate  mortis  tempore  suus  heres 
non  fuit,  tamcn  suus  heres  porenti 
eflicitur,  veluti  si  ab  hostibus  quis 
reversus  fuerit  post  mortem  partis 
sui : jus  enim  postliminii  hoc  facit. 

6.  Per  contrarium  evenit,  ut  licet 
quis  in  famiha  defuncti  sit  mortis 
tempore,  tamen  suus  hurcs  non  fiat, 
veluti  si  post  mortem  suam  pater 
judicatus  fuerit  reus  perducllionis 
ac  per  hoc  memoria  ejus  damnata 


4.  But  sometimes  a child  becomes 
a suits  heres,  although  he  was  not  under 
power  at  the  death  of  his  parent ; ns 
when  a person  returns  from  captivity 
after  the  death  of  his  father.  He  is 
then  made  a suus  heres  by  the  jus 
pusitiminii. 

6.  On  the  contrary,  it  may  happen 
that  a chUd  who,  at  the  death  of  his 
parent,  was  imder  his  power,  is  not  his 
suus  hcres  : as  when  a parent,  after  his 
decease,  is  adjudged  to  have  been 
guilty  of  treason,  and  his  memory  is 
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fuerit : smini  enim  heredein  habere  thus  made  infamnua.  He  can  then 
non  potest,  cum  fisoia  ei  succedit.  have  no  .hhim  hfres,  as  it  is  tlic  fu>cun 
Sed  |H)test  dici,  ipso  jure  esse  smiin  ttiat  succeeds  to  his  estate.  In  tliis 
here<lciii,  sed  dcsinerc.  case  it  may  be  said  that  there  has  in 

law  been  a suus  hern,  bnt  that  he  has 
ceased  to  be  so. 

D.  xxxviii.  Id.  1.  3. 

As  a {'eneral  rule,  if  the  accused  died  before  conviction,  the 
pros(‘c\ition  was  at  an  end.  His  succe.ssion  went  to  his  hell's  bj’ 
testament  or  in  law.  But  to  this  there  was  one  exception.  If  a 
person  charged  with  perduellio  (treason  against  the  state  or  em- 
pi;ror)  died  before  conviction,  the  prasecution  was  continued,  and 
if  he  was  found  guilty,  his  memory  was  said  to  be  condemned 
(memoria  damnatafv.it),  and,  his  sentence  having  a retrospective 
effect,  his  property  was  confiscated  exactly  as  if  he  had  been  con- 
demned in  his  lifetime.  (D.  xlviii.  4.  11.) 

6.  Cum  filius  filiave  et  ex  altero  6.  A son,  or  a daughter,  and  a 
ftlio  nepos  neptisve  extant,  pariter  grandson  or  granddaughter  by  another 
ad  hcreditatem  vocantur  nec  qui  son,  are  called  equally  to  the  inherit- 
gradu  proximior  est,  ulteriorem  ex-  ance ; nor  does  the  nearer  in  degree 
cludit : lequum  enira  esse  videtur,  exclude  the  more  remote  ; for  it  seems 
nc{x>tcs  neptesque  in  patris  sui  just  that  grandsons  and  granddaughters 
locum  succedere.  Pari  ratione  et  should  succeed  in  the  place  of  their 
si  nepos  neptisque  sit  ex  filio  et  ex  father.  For  the  same  reason  a grand- 
nepote  pronepos  proneptisve,  simul  son  or  granddaughter  by  a son,  and  a 
vocantur.  Et  quia  placuit,  nepotes  great-grandson  or  great-granddaughter 
neptesque,  item  pronepotes  pronep-  by  a grandson,  are  called  together, 
tesque  in  parentis  sui  locum  sue-  .^d  since  grandsons  and  grand- 
cedere,  conveniens  esse  visum  est,  daughters,  great-grandsons  and  great- 
non  in  capita,  sed  in  stirpes  heredi-  granddaughters,  succeed  in  place  of 
tatem  dividi,  at  filius  partem  dimi-  their  parent,  it  appeared  to  follow 
diam  hereditatis  habcat  et  ex  altero  that  inheritances  should  not  be  divided 
filio  duo  pluresvo  nepotes  alteram  in  capita,  but  in  stirpes;  so  that  a 
dmiidiam.  Item  si  ex  duobus  filiis  son  should  possess  one  half,  and  the 
nepotes  extant  et  ex  altero  unus  grandchildren,  whether  two  or  more, 
forte  aut  duo,  ex  altero  ties  aut  of  another  son,  the  other  half  of  an 
quattuor,  ad  unum  aut  duos  dimidia  inheritance.  So,  where  there  are 
pars  pertinet,  ad  tres  vel  ad  quattuor  grandchildren  by  two  sons,  one  or  two 
altera  dimidia.  perhaps  by  the  one,  and  three  or  four 

by  the  other,  the  inheritance  will  be- 
long, half  to  the  grandchild  or  the 
two  grandchildren  by  the  one  son, 
and  half  to  the  three  or  four  grand- 
children by  the  other  son. 

Gai.  iii.  7,  8. 

The  expro-ssions ' in  8tirj->es  ‘ and  ‘ in  capita  ’ may  be  rendered, 

' by  the  stock  ’ and  ‘ by  the  head  ’.  An  inheritance  i.s  divided  ‘ by 
the  head  ’ when  each  head  or  person  of  thase  wlio  take  has  an 
equal  share  in  it ; it  is  divided  ‘ by  the  stock  ’ when  one  share  is 
di.stribnted  among  all  who  are  descended  from  one  -stock,  i.e.  are  ‘ 
descended  from  the  penson  who  would,  if  he  had  been  living,  have 
taken  the  whole  share. 
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7.  Ciiiu  autein  quitiritur,  an  quis 
siius  hcres  exiatere  potest : co  tein- 
[»re  qu®rcndum  est,  quo  certuin 
cat,  aliqueiu  ainc  teatameiito  deces- 
sisse : quod  accidit  et  destituto  tes- 
taniento.  Hac  ratione  si  filius  ex- 
heredatus  fuerit  ct  extrauous  heres 
institutus  eat,  iilio  mortuo  poatca 
certuiu  fuerit,  boredom  institutum 
ex  testamento  non  fieri  heredeni, 
aut  quia  noluit  ease  heres  aut  quia 
non  potuit : ncpos  avo  suua  heres 
existet,  quia  quo  tempore  certum 
est,  intestatum  decessisse  patrem- 
familias,  solus  invenitur  nepos.  [Et 
hoc  certuin  est.] 


7.  When  it  is  asked,  whether  such 
a person  is  a suun  here*,  we  must  look 
to  the  time  at  which  it  is  certain  that 
the  deceased  died  without  a testament, 
iucludlmt  therein  the  case  of  no  heir 
claiming  under  the  testament.  Thus, 
if  a son  is  disinherited  and  a stranger 
is  instituted  heir,  and  after  the  death 
of  the  son  it  becomes  certain  that  the 
instituted  heir  will  not  be  heir,  be- 
cause he  is  either  unwilling  or  un- 
able to  be  so,  in  this  case  the  grandson 
of  the  deceased  becomes  the  suits  Acres 
of  his  grandfather;  for,  at  the  time 
when  it  was  certain  that  the  deceased 
died  intestate,  there  exists  only  the 
grandchild.  Of  this  there  can  be  no 
doubt. 


D.  ixxviii.  IG.  1.  8. 


8.  Et  licet  post  mortem  avi 
natus  sit,  tamen  avo  vivo  conceptus, 
mortuo  patre  ejus  posteaque  deserto 
avi  testamento,  suns  heres  etlicitur. 
Plane  si  et  conceptus  et  natus  fuerit 
TOst  mortem  avi,  mortuo  patre  suo 
desertoque  postca  avi  testamento, 
Buus  hcres  avo  non  existit,  quia 
nuUo  jure  cognationis  patrem  sui 
atris  tetigit.  Sic  nec  ille  est  inter 
beros  avo,  quem  filius  emanoipatus 
adoptaverat.  Hi  autem  cum  non 
sunt  quantmn  ad  heredltatem  liberi, 
neque  bonorum  possessionem  petere 
Mssunt  quasi  proximi  cognati.  Hiec 
de  suis  heredibus. 


8.  And  although  a child  is  born 
after  the  death  of  his  grandfather, 
yet,  if  he  was  conceived  in  the  life- 
time of  his  grandfather,  he  will,  if 
his  father  is  dead,  and  his  grand- 
father's testament  is  abandoned  by  the 
heir,  become  the  suus  Acre*  of  his 
grandfather.  Obviously  a child  both 
conceived  and  born  after  the  death  of 
his  grandfather,  cannot  become  the 
*nu«  heres,  although  his  father  should 
die  and  the  testament  of  his  grand- 
father be  abandoned  ; because  be  has 
never  been  coimeoted  with  his  grand- 
father by  any  tie  of  relationship. 
Neither  is  a person  adopted  by  an 
emancipated  son  to  be  reckoned  among 
the  children  of  the  father  of  his 
adoptive  father.  And  not  only  are 
these  adoptive  children  of  an  eman- 
cipated son  incapable  of  taking  the 
inneritance  as  children  of  the  deceased 
grandfather,  but  they  cimnut  demand 
possession  of  the  goods  as  the  nearest 
cognati.  Thus  much  concerning  sui 
heredes. 


D.  xxxviii.  16.  6.  7. 


9.  Emancipati  autem  liberi  jure 
civUi  nihil  juris  habent : neque  enim 
sui  heredes  sunt,  quia  in  potestate 
esse  desierimt  parentis,  neque  alio 
uUo  jure  per  legem  duodecim  tabul- 
arum  vocantnr.  Sed  prietor  natural! 
Kquitatc  motus  dat  eis  bonorum 
possessionem  unde  lilieri,  perinde 
ac  si  in  potestate  parentis  mortis 
tcmi>orc  fuissent,  sivo  soli  sint  sive 
cum  suis  heredibus  concurrant. 
Ita<juc  duobus  libcris  cxt.antibus, 


9.  Emancipated  children  by  the 
civil  law  have  no  right  to  the  inherit- 
ance of  their  ascendant ; being  no 
longer  under  his  power,  they  are  not 
his  sui  heredes,  nor  are  they  called  to 
inherit  by  any  other  right  under  the 
law  of  the  Twelve  Tables.  Hut  the 
priEtor,  obeying  natural  equity,  grants 
them  the  possession  of  goods  called 
untie  liberi,  as  if  they  had  been  under 
the  power  of  their  ascendant  at  the 
time  of  his  death,  and  this,  whether 


Digitized  by  Google 


270 


UB.  III.  TIT.  L 


cmaiiui|)alo  el  qui  mortis  temiiore 
in  potestate  fuerit,  sane  qiiidem  is, 
(jiii  in  potestate  fuerit,  solus  jure 
civili  heres  est,  id  est  solus  suus 
heres  est : sed  cum  emaucipatiis 
bcnoficio  prictoris  in  partem  admit- 
titur,  evenit,  ut  suns  heres  pro  parte 
heres  fiat. 


they  stand  alone,  or  whether  there  are 
also  others,  who  are  sui  htredes.  Thus, 
when  there  are  two  children,  one 
emancipated,  and  the  other  under 
power  at  his  father's  death,  the  latter, 
by  the  civil  law,  is  alone  the  heir,  and 
alone  the  suits  heres;  but,  as  the 
emancipated  son,  by  the  indulgence 
of  the  priEtor,  is  admitted  to  his  share, 
the  suus  heres  becomes  heir  only  of  a 
part. 


Gai.  ill.  19,  26,  26;  1).  xxxviii  6.  1.  9. 


Not  only  emancipated  children,  but,  if  they  themselves  were 
dead,  their  children  conceived  after  the  emancipation,  had  the 
posaesaio  bonorwm  given  them  by  the  praetor  (D.  xxxvii.  4.  5); 
and  a grandchild  conceived  before  the  emancipation,  and  who  re- 
mained in  the  power  of  the  grandfather,  was  allowed  to  succeed  to 
the  inheritance  of  the  emancipated  son.  (D.  xxxvii.  4.  6.  pr.)  The 
prffitor  could  not  give  the.se  persons  the  title  of  ‘ heir,’  as  that 
belonged  only  to  those  who  received  it  from  the  j\ts  civile; 
but  he  gave  them  poaseaaio  bonorum  unde  liberi.  (See  Tit.  9.  3 
note.)  If  the  emancipated  son  had  children  who  remained  in  the 
power  of  the  emancipator,  he  shared  the  inheritance  with  them, 
in.stead  of  excluding  them.  (D.  xxxvii.  8.  1.  pr.  and  1.)  Eman- 
cipated children  were,  however,  obliged  to  bring  into,  and  add  to, 
the  inheritance  all  the  property  they  themselves  possessed  at  the 
time  of  the  father's  death,  except  pecwZmm  caslrense  and  quasi- 
caatrense  (collatio  bonomm) ; because,  if  they  had  remained  in 
the  family,  all  that  they  had  acquired  would  have  been  acquired 
for  the  paterfamilias,  and  thus  have  formed  part  of  the  inherit- 
ance ; and  a married  daughter  succeeding  as  kerea  suus  had  to 
bring  into  the  inheritance  her  doa  {collatio  dot  ia).  (C.  vi.  20.  4.) 
When  a person,  after  a capitia  deminutio,  was  reatitutua  in 
integrum,  he  also  had  the  posaesaio  bonorum  given  him,  and 
received  what  he  would  have  had  if  his  disability  had  not  pre- 
vented him  from  succeeding  as  auua  heres.  (D.  xxxvii.  4.  1.  9.) 


10.  At  hi,  qui  emaucipiili  a par- 
ente  in  adoptionem  sedederurit.noii 
admittuntur  ad  bona  naturalis  patris 
quasi  liberi,  si  modo  cum  is  morer- 
etur,  in  adopti va  f amilia  sint.  N am 
vivo  eo  eraancipati  ab  arloptivo  patre 
perinde  admittuntur  ad  bona  natur- 
alis  patris,  ac  si  emancipati  ab  ipso 
cssent  nec  umquaiu  in  adoptiva 
familia  fuissent : et  convenienter, 
quod  a<l  adoptivum  patrem  pertinet, 
cxtrnnix>rum  loco  esse  incipiunt. 
Post  mortem  vero  naturalis  patris 
emancipati  ab  adoptivo  ct  quantum 
ad  hunc  icque  cxtrancorum  loco 
fiunt  ct,  quantum  od  naturalis 
parentis  bona  pertmet,  nihilo  magis 


10.  But  those,  who  after  emanci- 
pation have  given  themselves  in  adop- 
tion, are  not  admitted  ns  children  to 
the  possession  of  the  effccta  of  their 
natural  father,  that  is,  if,  at  the  time 
of  his  death,  they  ore  still  in  their 
adoptive  family.  But  if,  in  the  life- 
time of  their  natural  father,  they  have 
been  emancipated  by  their  adoptive 
father,  they  are  then  admitted  to  the 
possession  of  the  goods  of  their  natural 
father  exactly  ns  if  they  had  been 
emancipated  by  him.  and  had  never 
entered  into  the  adoptive  family.  Ac- 
cordinglv,  with  regard  to  their  adop- 
tive father,  they  become  from  that 
moment  strangers  to  him.  But  if 


Digitized  by  Google 


LIB.  III.  TIT.  I. 


271 


they  lire  e»mnci|iatcd  by  their  aihi|i- 
tive  father  afUr  the  death  of  their 
natural  father,  they  are  equally  con- 
sidered a.s  strangers  to  their  atloptive 
father ; and  yet  do  not  gain  the  posi- 
tion of  children  with  regard  to  the 
inheritance  of  their  natural  father. 
This  has  been  so  laid  down,  because  it 
was  unrea.sonable  that  it  should  be  in 
the  power  of  an  adopter  to  determine 
to  whom  the  inheritance  of  a natural 
father  should  belong,  whether  to  his 
children,  or  to  the  agnati. 

I),  xxxvii.  4.  (!.  4. 

Until  the  time  of  Justinian,  an  adopted  son,  during  his  con- 
tinuance in  his  adoptive  family,  had  no  right  of  succession  to  his 
natural  father,  but  was  a situs  heres  of  his  adoptive  father.  If  he 
left  the  adoptive  family  before  the  death  of  his  natural  father,  he 
was  called  by  the  pnetor  to  the  succession  of  his  natural  father  as 
a SMUS  heres,  but  had,  of  course,  no  claim  on  the  adoptive  father. 
If  he  left  the  adoptive  family  after  the  death  of  his  natural  father, 
he  had  no  claim  to  the  succe.ssion  of  either  natural  or  adoptive 
father,  except  as  a coejnatm  of  his  natural  father.  Justinian,  a.s 
we  have  seen  in  the  First  Book  (Tit.  11.  2),  altered  this,  and  the 
adopted  son,  unless  adopted  by  an  ascendant,  never  lost  his  right 
to  the  succession  of  his  natural  father,  although  he  gained  a right 
to  the  succession  ah  intestato  of  his  adoptive  father.  (See  paragi-. 
14.)  Justinian,  it  will  be  observed,  does  not  in  the  text  speak  of 
the  case  of  children  given  in  adoption  by  their  natural  father,  the 
changes  he  had  made  having  altered  their  position.  He  speaks  of 
children  emancipated,  and  then  giving  themselves  by  arrogation  to 
an  adoptive  father,  and  their  position  was  not  changed  by  his 
system.  What  is  said  in  the  text  may,  however,  be  applied  to 
children  given  in  adoption  before  the  legislation  of  Justinian. 
What  the  text  describes  as  unreasonable  is  that,  after  the  natural 
father  is  dead,  the  adoptive  father  should  have  power  to  alter 
the  succession  of  the  natural  father. 


liberoniin  gr.idiim  niuiciscimlur : 
quod  ideo  sic  pliicuit,  quia  iniquum 
erat,  esse  in  potestute  patris  adop- 
tivi,  ad  quos  bona  naturolis  patris 
pertincrent,  iitrum  ad  liberos  ejus 
ail  od  adguatoa. 


II.  Minus  ergo  juris  habent 
adoptivi  filii  quoin  uuluriUes.  Nam- 
que  natiirales  emoiicipati  bencficio 

Enetoris  graduin  liberorum  relinent, 
cet  jure  civili  perduut : adoptivi 
vero  emancipati  et  jure  civili  per- 
dunt  gradum  liberorum  et  apra-tore 
non  adjnvantur.  lit  reete  : natur- 
alia  enim  jura  civilis  ratio  perimere 
non  potest  nee,  quia  desiiiunt  sui 
beredes  esse,  desinere  possunt  filii 
filiffive  aut  nepotes  neptesve  esse : 
adoptivi  vero  emancipati  extrane- 
orum loco  ineipiunt  esse,  quin  jus 
nomenqne  filii  liliieve,  quod  per 
adoptiunem  cousecuti  sunt,  alia 


11.  The  rights  of  adopted  children 
are  therefore  less  tliau  those  of  natural 
children,  who,  even  after  emancipa- 
tion, retain  the  rank  of  children  by 
the  indulgence  of  the  pnetor,  although 
they  lose  it  by  the  civil  law.  But 
adopted  children,  when  emancipated, 
lose  the  rank  of  children  by  the  civil 
law,  and  are  not  aided  by  the  prajtor. 
And  the  distinction  is  very  proper,  for 
the  civil  law  cannot  destroy  natural 
rights  ; and  children  cannot  cease  to 
be  sons  or  daughters,  grandsons  or 
grandilaughter.s,  by  ceasing  to  bo  sui 
hrrr.drs.  1 >ut  adopted  children,  when 
emancipated,  become  instantly  stnvn- 
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civili  ralione,  id  est  emancipatiune,  f'crs ; fur  the  rifthts  and  title  of  son 
perdnnt.  or  daURhter,  wiiich  they  have  only 

obtained  by  adoption,  may  be  de- 
stroyed by  another  institution  of  the 
civil  law,  that,  namely,  of  emancipa- 
tion. 

Gai.  u.  130,  137.  See  Bk.  ii.  Tit.  13.  4. 


12.  Eadcm  luec  obscrvantur  et 
in  ea  bonorum  possessione,  qiiam 
contra  tabulas  testiuueuti  parentis 
liberis  pneteritis,  id  est  neque  here- 
dibus  m.stitutia  neque,  nt  oportct, 
exhcredatis,  proctor  pollicetur.  Nam 
cos  quidein,  qui  in  potestate  paren- 
tis mortis  tempore  fuerunt,  et  emau- 
cipatos  vocat  prsitor  ad  earn  bon- 
orum possessionem  : eos  vero,  qui  in 
adoptiva  familia  fuerunt  per  hoc 
tempus,  quo  naturalis  parens  mor- 
eretur,  repellit.  Item  adoptivos 
liboros  omancipatos  ab  adoptivo 
patre  sicut  ab  intestato,  ita  longe 
minus  contra  tabulas  testamenti  ad 
bona  ejus  lulmittit,  quia  desinunt  in 
liberorum  numero  esse. 


12.  The  same  rules  are  observed 
in  the  possession  of  goods  which  the 
prastor  gives  contra  tabulas  to  children 
who  have  been  passed  over,  that  is, 
who  have  neither  been  instituted  heirs, 
nor  properly  disinherited.  For  the 
prsetor  calls  to  this  possession  of  goods 
those  children  under  the  power  of 
their  ascendant  at  the  time  of  his  death, 
and  those  also  who  are  euiancii)ated ; 
but  he  excludes  those  who  were  in  an 
adoptive  family  at  the  decease  of  their 
natural  ascendant.  So,  too,  luloptod 
children  emancipated  by  their  inloptive 
father,  as  they  are  not  admitted  to 
succeed  their  adoptive  father  ab  in- 
trstato,  much  less  are  they  admitted  to 
possess  the  goods  of  their  ivdoptive 
father  contrary  to  his  testament,  for 
they  cease  to  be  included  in  the  nmn- 
ber  of  his  children. 


D.  xxxviii.  6.  1.  fl ; D.  xxxvii.  4.  0.  4. 


When  a testament  was  made,  but  a per.son  who  wa.s  a swis 
heres,  or  who  was  raised  to  tlie  rank  of  a suits  heres,  was  not 
expre.s-sly  disinherited  in  the  testament,  the  pnetor  gave  him  tlio 
posscssio  bonorum  contra  tabulas,  i.e.  contrary  to  the  te.stainent. 
Such  a person  is  not  raised  to  the  rank  of  a suits  heres  so  much  its 
maintained  in  his  position  of  situs  heres. 


13.  Admonendi  tameu  sumus, 
eos,  qui  in  adoptiva  familia  sunt 
quive  postmortem  naturalis  [larentis 
ab  adoptivo  patre  cmancipati  fucr- 
int,  intestato  parente  naturali  mor- 
tuo,  licet  ea  parte  edicti,  qua  liberi 
ad  bonorum  pos.sossionem  vocantur, 
non  admittantur,  alia  tomcn  parte 
vocari,  id  est  qua  cognati  dcfuncti 
vocantur.  Ex  qua  parte  ita  admit- 
tuntur,  si  neque  sui  heredes  liberi 
neque  einancipati  obstent  neque 
mlgnalns  quidem  ullus  inter\  eiiiat ; 
ante  eniin  pnetor  liboros  vocat  tiuu 
suos  heredes  quam  emancipatos. 
deinde  legitimoa  heredes,  deinde 
proximoB  cognatos. 

Gai.  iii.  31  ; J 


13.  It  is,  however,  to  be  observed 
that  children  still  remaining  in  an 
adoptive  family,  or  who  have  been 
emancipated  by  their  adoptive  father, 
after  the  decease  of  their  natural 
father,  who  dies  intestate,  although 
not  lulmittcd  by  the  part  of  the  edict 
calling  children  to  the  possession  of 
gooils,  are  admitted  by  another  part, 
by  which  the  coijnati  of  the  deceased 
are  called.  They  are,  however,  only 
thus  admitted  in  ilefault  of  sui  lutreib  s, 
emancipated  children,  and  aynati.  For 
the  pra  tor  first  calls  the  children,  both 
the  sui  heredes  and  those  emancipated, 
then  the  Iriiilimi  heredes,  and  then  the 
nearest  cuijnati, 

I.  xxxviii.  8.  1.4. 


14.  Sod  ea  omnia  antiquitati  14.  Such  were  the  rules  that  for- 
quidem  placuerunt : aliquam  autem  merly  obtained  ; but  they  have  re- 
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emendationem  a nostra  conslitu- 
tioiic  iicri'iioriiiit,  qtiiuii  siijmr  Ills 
jM!rsoiiis  {losiiiiiiiis,  qinn  a patribns 
Buis  iiaturulitnis  in  luloptioneiu  aliis 
dantur.  Invenlmug  eteniin  non- 
nuUoB  casus,  in  quibus  filii  et 
naturalium  parentum  suocessioneni 
propter  adoptioneiu  amittebant  et, 
adupuone  facile  per  emaucipationem 
soluta,  ad  noutrius  paths  succes- 
sionein  vocabantur.  Hoc  soli  to  more 
corrigentes,  constitutionem  scripsi- 
mus,  per  quain  dcfinivimus,  quando 
parens  naturalis  tilium  suum  oelop- 
tandmu  alii  dedeht,  Integra  omnia 
jura  ita  servari,  atque  si  in  paths 
naturalis  potestate  perinairsisset  nec 
penitus  adoptio  fueht  subsecuta : 
nisi  in  hoc  tantuininodo  casu,  nt 
possit  ab  intestato  ad  patris  adoptivi 
venire  successionem.  Testainento 
autem  ab  eo  facto  neque  jure  civili 
neque  preetoho  aliquid  ex  hereditate 
ejus  |>ersequi  potest  neque  contra 
tabulas  bonorum  possessione  agnita 
neque  inofllciosi  querela  instituta, 
cum  nec  necessitas  patri  adoptive 
imponitnr  vel  heredem  eiun  insti- 
tuere  vel  exheredatum  focere,  utpote 
nollo  natural!  vinculo  copulatuiu  : 
neque  si  ex  Sabiniano  senatuscon- 
sulto  ex  tribus  maribus  fuerit  adop- 
tatus  ; nam  et  in  hujusmodi  casu 
neque  quarta  ei  servatiir  nec  ulla 
aetto  ad  ejus  persecutioncm  ei  corn- 
petit.  Nostra  autem  constitutione 
exceptus  est  is,  quern  parens  natur- 
alis adoptandum  susceperit : utro- 
que  enim  jure  tarn  natural!  quam 
legitimo  in  hanc  personam  concur- 
rente,  pristina  jura  tali  adoptioni 
servavimuB,  quemadmodura  si  pater- 
familias sesc  dedeht  adrogandum. 
Qii®  specialiter  et  singillatim  ex 
pnefatte  constitutionis  teuore  pos- 
sunt  colligi. 


ceived  some  emendation  from  our  con- 
stitution r<datiiig  to  persons  givtui  in 
:ulu[)tion  by  their  natural  fathers. 
For  cases  have  occurred  in  which  sons 
have  lost  by  adoption  their  succession 
to  their  natural  ascendants,  and,  the 
tie  of  adoption  being  easily  dissolved 
by  emancipation,  have  lost  the  right 
of  succeeding  to  either  father.  Cor- 
recting, therefore,  as  usual,  what  is 
wrong,  we  have  promulgated  a consti- 
tution enacting  that,  when  a natural 
father  has  given  his  son  in  adoption, 
the  rights  of  the  son  shall  be  preserved 
exactly  as  if  he  had  still  remained  in 
the  power  of  his  natural  father,  and  no 
adoption  had  taken  place ; except  only 
in  this,  that  the  person  adopted  may 
succeed  to  his  adoptive  father,  if  he 
dies  intestate.  But,  if  the  adoptive 
father  makes  a testament,  the  adopted 
son  can  neither  by  the  civil  law  nor 
under  the  prsetorian  edict  obtain  any 
art  of  the  inheritance,  whether  he 
emands  possession  of  the  effects  con- 
tra tabulas,  or  alleges  that  the  testa- 
ment is  inofficious;  for  an  adoptive 
father  is  under  no  obligation  to  insti- 
tute or  disinherit  his  adopted  son, 
there  being  no  natural  tie  between 
them,  not  even  if  the  adopted  son  has 
been  chosen  among  three  brothers, 
according  to  the  senatusconsultum, 
Sabinianum,  for  even  in  this  case  the 
son  does  not  obtain  the  fourth  part  of 
his  adoptive  father's  effects,  nor  has  he 
any  action  whereby  to  claim  it.  But 
persons  adopted  by  an  ascendant  are 
excepted  in  our  constitution ; for,  as 
natural  and  civil  rights  both  concur  in 
their  favour,  we  have  thought  proper 
to  preserve  to  this  adojition  its  effect 
umler  the  old  law,  as  also  to  the  arro- 
gation  of  a •paterfamilias.  But  this, 
in  all  its  details,  may  be  collected 
from  the  tenor  of  the  above-mentioned 
constitution. 


C.  yiii.  47.  10.  pr.  1,  2,  3. 

Theophilus,  in  his  Paraphrase,  tells  ua  that  when  a person 
adopted  one  of  three  male  children,  he  was  obliged,  by  the  aenahw- 
cnnsvAUim  Sabinianum,  to  leave  him  a fourth  part  of  his  property, 
but  gives  no  reason  for  the  rule,  and  we  have  no  means  of  ascertain- 
ing what  the  true  reason  was.  Justinian  did  away  ' with  the 
provision  of  the  senatuaconsultum,  because  it  was  not,  under  his 
legislation,  necessary  to  protect  sjtecially  the  person  thus  chosen, 
inasmuch  as  no  adoptisi  child  last  his  share  of  his  inheritance  of 
his  natural  father.  (Hk.  i.  'I'it.  11.  2.) 

V 
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Children  adopted  by  a stranger  wore  not,  under  Justinian's 
legislation,  properly  speaking,  placed  in  the  rank  of  sui  keredes, 
but  remained  sui  herndea,  for  the  adoption  bad  no  effect  on  their 
position  in  their  natural  family.  The  effect  of  adoption  was 
de.stroyed,  not  specially  provided  against. 


15.  Item  vetustas,  ex  masculis 
progenitos  plus  diligens,  solos  ne- 
potes  vol  neptes,  qui  cx  virili  sexu 
descendunt,  ^ suoruin  vocabat  suc- 
cessionem  et  juri  adgnatorum  eos 
anteponebat : nopotes  autein,  qui  ex 
tiliabus  nati  sunt,  et  pronepotes  ex 
neptibus  cognatorum  loco  nuraerans, 
post  adgnatorum  lineam  eos  vocabat 
tarn  in  avi  vel  proavi  rnaterni  quam 
in  aviiE  vel  proaviaj  sive  paturn® 
sive  matem®  successionem.  Divi 
autem  principcs  non  passi  sunt  talem 
contra  naturara  injuriam  sine  com- 
petent! emendatione  reUnquere : sed 
cum  nepotis  et  pronepotis  nomen 
commune  est  utrisque,  qui  tain  ex 
masculis  quam  ex  feminis  descen- 
duut,  ideo  eundem  gradum  et  ordi- 
nem  successionis  eis  donaverunt ; sed 
ut  aliquid  amplius  sit  eis,  qui  non 
solum  natur®,  sed  etiam  veteris  ju- 
ris snffragio  muniuntur,  portionem 
nepotum  et  neptium  vel  deinceps, 
de  quibus  supra  diximus,  paulo 
minuendam  esse  existimaverunt,  ut 
minus  tertiam  partem  acciperent, 
quam  mater  eorum  vel  avia  fuerat 
acceptura,  vel  pater  eorum  vel  avus 
paternus  sive  matemus,  quando 
feinina  mortua  sit,  cujus  dc  heredi- 
tate  agitur,  bisque,  Ucet  soli  smt, 
adountibus  adgnatos  ininime  voca- 
bant.  Et  quemadmodum  lex  duo- 
decim  tabularum  filio  mortuo  ne- 
potes  vel  neptes  vel  pronepotes  ct 
proneptes  in  locum  patris  sui  ad 
successionem  avi  vocat : ita  et  prin- 
cipabs  dispositio  in  locum  matris 
sine  vel  avi®  eos  cum  jam  desig- 
nata  partis  terti®  deminutione 
vocat. 


15.  The  ancient  law,  favouring  de- 
scendants from  males,  called  only 
grandchildren  so  descended  to  the 
succession  as  aui  hi  rfdfa,  in  preference 
to  the  a<inali,  while  grandchildren  born 
of  daughters,  and  great-grandchildren 
bom  of  granddaughters,  were  reckoned 
among  cognati,  and  succeeded  only 
after  the  agnati  to  their  maternal  grand- 
father and  great-grandfather,  or  to 
their  grandmother  or  great-grand- 
mother, maternal  or  paternal.  But 
the  emperors  would  not  suffer  such  a 
violence  against  nature  to  continue 
without  an  adequate  alteration ; and 
inasmuch  as  the  name  of  grandchild 
and  great-grandchild  is  common  to 
descendants  both  by  females  and  by 
males,  they  gave  all  the  some  right 
and  order  of  succession.  But,  that 
persons  whose  privileges  rest  not  only 
on  nature,  but  also  on  the  ancient  law, 
might  enjoy  some  peculiar  advantage, 
they  thought  it  right  that  the  portions 
of  grandchildren,  great-grandchildren, 
and  other  lineal  descendants  of  a female, 
should  he  somewhat  diminished,  so 
that  they  should  not  receive  so  much 
by  a third  part  as  their  mother  or 
grandmother  would  have  received,  or, 
when  the  succession  is  to  the  inherit- 
ance of  a woman,  os  their  father  or 
grandfather,  paternal  or  maternal, 
would  have  received ; and,  although 
there  were  no  other  descendants,  if 
they  entered  on  the  inlieritancc,  the 
emperors  did  not  call  the  agnati  to  the 
succession.  And  as,  upon  the  decease 
of  a son,  the  law  of  the  Twelve  Tables 
calls  the  grandchildren  and  great- 
grandchildren, male  and  female,  to 
represent  their  father  in  the  succes- 
sion to  their  grandfather,  so  the  un- 
perial  legislation  calls  them  to  take  in 
succession  the  pla<!e  of  their  mother 
or  grandmother,  subject  only  to  the 
above-mentioned  deduction  of  a third 
part. 


C.  vi  55.  9. 


This  section  contain,s  the  sulxstance  of  a constitution  of  the 
Emperors  Tlieodosius,  Valentinian,  and  Arcadius,  (God,  Tliood. 
V,  5,)  Ju.stinian  here  .says,  that  when  there  were  dc.scendants  by  a 
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female  who  entered  on  the  inheritance,  the  arfnati  were  not  called 
to  tlie  succession.  We  p;athcr,  however,  from  the  Code  itself,  that 
the  iujnati  had,  under  thi.s  constitution,  a fourth  part  of  the  in- 
heritance, as  a sort  of  Falcidia.  (See  next  paragr.) 


16.  Sed  iioa,  cum  adhuc  dnbitatio 
manebal  uiter  a<l<niatoa  et  meiiior- 
atos  nepotea,  partem  qiiartam  de- 
fnneti  substantiie  adtmatis  sibi  vindi- 
cantibus  ex  cujnsdam  constitntionis 
auctoritate,  memoratam  quidemcon- 
atitutionem  a nostro  cooice  sejjrreg- 
avimua  neqiie  insert  earn  ex  Thoo- 
dosiano  codice  in  eo  concessimus. 
Nostra  autem  constitutione  proraul- 
gata  toti  jnri  ejus  derogatum  cst  et 
sanxitnus,  talibus  nepotibua  ex  filia 
vel  pronepotibus  ex  nepte  et  deinceps 
guperstitibus,  adgnatos  nullam  par- 
tem mortui  successionis  sibi  vindi- 
care,  ne  hi,  qni  ex  transversa  liiiea 
veniunt,  potiores  his  habeantur,  qui 
recto  jure  descendunt:  quam  con- 
stitntionera  nostram  optinere  secun- 
dum sui  vigorem  et  tempora  et  nnne 
sancimus.  Ita  tamen  queinadmodum 
inter  filios  et  nepotes  ex  filio  onti- 
qiiitas  statuit  non  in  capita  sed  in 
stirpes  dividi  hereditatein,  similiter 
nos  inter  filios  et  nepotes  ex  filia 
distributionem  fieri  jubemus,  vel 
interomnes  nepotes  et  neptes  et  alias 
demcepg  personas,  ut  utraque  pro- 
genies matris  sueb  vel  patris,  aviie 
vel  avi  portionem  sme  ulla  demmu- 
tione  conseqiiantur,  et,  si  forte  untis 
vel  duo  ex  una  parte,  ex  altera  tres 
aut  quattnor  extent,  unus  aut  duo 
dimidiam,  alter!  tres  aut  quattnor 
alteram  dimidian  bereditatis  ba- 
be ant. 


16.  But,  as  there  still  remained 
matter  of  dispute  between  the  agnati 
and  the  above-mentioned  grandchil- 
dren, the  agnati  claiming  tlio  fourth 
part  of  the  estate  of  the  deceased  by 
virtue  of  a constitution,  we  have  re- 
jected this  constitution,  and  have  not 
permitted  it  to  be  inserted  into  our 
code  from  that  of  Theodosius.  And 
in  the  constitution  we  have  ourselves 
promulgated,  we  have  completely  de- 
parted from  the  provisions  of  this 
former  constitution,  and  have  enacted 
that  agnati  shall  take  no  part  in  the 
succession  of  the  deceased,  when  there 
are  grandchildren  born  of  a daughter, 
or  great-grandchildren  born  of  a grand- 
daughter, or  any  other  descendants 
from  a female  in  the  direct  line  ; so  that 
those  in  a collateral  line  may  not  be 
preferred  to  direct  descendants.  This 
constitution  is  to  prevail  from  the  date 
of  its  promulgation  in  its  full  force, 
as  we  here  again  enact.  And  as  the 
old  law  ordered,  that  between  the 
sons  of  the  deceased  and  his  grandsons 
by  a son,  every  inheritance  should  bo 
dinded  in  stirpes,  and  not  in  capita, 
so  we  also  ordain,  that  a similar  distri- 
bution shall  be  made  between  sons  and 
grandsons  by  a daughter,  and  between 
grandsons  and  granddaughters,  great- 
grand-sons  and  great-granddaugliters, 
and  all  other  descendants  in  a direct 
line ; eo  that  the  children  of  cither 
branch  may  receive  the  share  of  their 
mother  or  father,  their  grandmother 
or  grandfather,  without  any  diminu- 
tion ; and,  if  of  the  one  branch  there 
should  be  one  or  two  children,  and  of 
the  other  branch  three  or  four,  then 
the  one  or  two  shall  have  one  half, 
and  the  three  or  four  the  other  half,  of 
the  inheritance. 


0.  vi.  66.  12. 


Those  who,  not  beinp  sui  heredes,  were  admitted  to  rank  as 
such,  were  not  neccssani.  They  could  accept  the  inheritance  or 
not,  wliieh  they  only  acquired  when  they  entered  on  it,  his  adeun- 
tiljus,  (l’ara>^r.  15.) 

The  principal  changes  in  the  succession  of  the  sui  heredes  were 
th&se : — 

1.  ITiose  at  the  time  of  his  death  in  the  power  of  the  de  cujue 

I 2 
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(i.p.  the  person  of  vvhase  inheritance  we  are  apeakinp;),  and  hecomin" 
niti  jii.ris  liy  hi.s  deatli,  Hucceeded  as  siii  heretics  under  tlic  law  of 
the  Twelve  Tablea 

2.  The  pra-tor,  by  giving  them  the  possessio  hononim,  placed 
in  the  rank  of  swi  kereilea  the  following  elas.se.s  of  persoms: 
(1)  emancipated  children  ; (2),  if  the  emancipated  father  wa.s  dead, 
grandchildi’en  conceived  after  hia  emancipation,  or  (3),  if  the  de 
cvjus  was  the  emancipated  .son,  his  unemancipated  children  con- 
ceived before  the  emancipation  ; (4)  sui  heretics  deprived  of  the 
power  of  inheriting  by  a capitis  deminutio,  but  afterwards  resti- 
tuti  in  integrum  ; and  (5)  adopted  ehihiren  cmanciiiated  by  the 
adoptive  father  during  the  life  of  the  de  cujus,  their  natural 
father. , 

3.  A constitution  of  Theodosius  permitted  the  children  and 
descendants  of  deceased  daughters  to  succeed  to  the  portion  their 
mother  would  have  received  as  suus  heres,  giving  up  one-third  of 
it  to  other  sui  heredes,  if  there  were  any,  and,  if  not,  one-fourth  to 
the  agnati. 

4.  Under  Justinian,  adoption  by  a stranger  ceased  to  have  any 
effect  upon  the  position  of  the  pereou  adopted  in  his  natural  family  ; 
and  the  persons  referred  to  in  the  constitution  of  Thcodo.sius  Just 
mentioned  succeeded  to  the  whole  share  of  the  deceased  daughter 
without  any  deduction. 


Tit.  II.  DE  LEGITIMA  ADGNATORUM  SUCCESSIONE. 


Si  nemo  buuh  herea  vel  eorum,  When  tlioro  ia  no  suus  hrres,  nor 
qnoa  inter  suos  lieredea  praetor  vcl  any  of  those  persona  called  by  the 
constitutionea  vocant,  extat  et  qui  pnetor  or  the  conatitntiona  to  inherit 
auccesaioneui  quoquo  niodo  aniplcc-  with  sui  heredes,  to  take  the  siiccea- 
tatur  : tunc  ex  lege  duodecim  tabul-  sion  in  any  way,  the  inheritance, 
amm  a<l  nd^'natuul  proximum  here-  according  to  the  law  of  the  Twelve 
ditas  pertinet.  Tables,  belongs  to  the  nearest  agnaius. 

Qsi.  iii.  9. 


All  persons  were  agnati  who,  descended  from  a common  an- 
cestor, would,  if  that  ancestor  had  been  living,  and  they  themselves 
not  emancipated,  have  been  in  hi.s  |X)vver.  'I'he  sui  heredes  were 
thus  agnati ; but  as  they  had  the  title  of  sui  heredes  peculiar 
to  themselves,  only  those  agnati  receiveil  the  name  of  agnati  who 
were  connected  with  the  de  cujus  by  a collateral  line. 


1.  Sunt  autem  adgnati,  ut  primo 
qnoquc  libro  tradidiinus,  cognati 
per  virilis  sexus  personas  cognatione 
juncti,  quasi  a patre  cognati.  Itaque 
codcin  patre  nati  fralres  a<lgnati 
gibi  sunt,  qui  et  consanguinei  vocan- 
tur,  nec  rci|uiritur,  an  etiiun  eandoni 
matreni  habuerint.  Item  patnius 
fratris  tilio  et  invicem  is  illi  iwlgnatus 
est.  Eodem  niuucro  sunt  fratres 


1.  A gnati,  as  wo  have  explained  in 
the  First  Book,  are  those  cognati  who 
are  related  through  males,  that  is,  are 
cognati  by  the  father;  and  therefore 
brothers,  who  arc  the  sons  of  the 
same  father,  are  aqnati  to  each  other 
(they  are  also  called  consanguinei), 
and  it  is  not  asked  whether  they  have 
the  saiue  mother.  An  uncle  is  also 
agnatus  to  his  brother's  sou,  and 
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patruelca,  id  est  qni  ex  duobns 
iralnbua  procreati  sunt,  qui  etiam 
congobrini  vocantur.  Qua  ratione 
etiaiu  ad  pliires  gradus  adgnationia 
pervenire  poteriiuus.  Hi  quoque, 
qui  post  mortem  patris  naacuntur, 
nanciscuntur  consanguinitatis  jura. 
Non  tamun  omnibus  simul  adgnatis 
dat  lex  hereditpatem,  sed  his,  qui 
tunc  proximo  gradu  sunt,  cum  cer- 
tuin  esse  cceperit,  aliquem  intestatum 
decessisse. 


conversely,  the  brother’s  son  to  his 
paternal  uncle.  So  also  fratres  jjalru- 
eles,  that  is,  the  children  of  brothers 
(also  called  eontobrini),  are  likewise 
agnati.  We  may  thus  reckon  many 
degrees  of  agnation.  Children,  too, 
who  are  bom  after  the  decease  of  their 
father,  obtain  the  rights  of  eonsanguin- 
ity.  The  law  does  not,  however,  give 
the  inheritance  to  all  the  agnali,  but 
to  those  only  who  are  in  the  nearest 
degree  at  the  time  that  it  becomes 
certain  that  the  deceased  has  died 
intestate. 


Gai.  i.  I’m  j iii.  10.  11. 


2.  Per  adoptionem  quoque  ad-  2.  The  right  of  agnation  arises  also 

gnatiunis  jus  consistit,  veluti  inter  through  adoption;  thus  the  natural  and 
hlios  natursdes  et  eos,  quos  pater  eo-  the  adopted  sons  of  the  same  father 
rum  adoptavit  (nec  dubium  est,  quin  are  agnati.  And  such  persons  are 
proprie  consangumei  appellenlur) ; without  doubt  properly  included  in  the 
item  si  quis  ex  ceteris  adguatis  tuis,  terfu  comanguinei.  Also,  if  one  of 
veluti  frater  ant  patruus  aut  denique  your  agnati,  as,  for  example,  a brother, 
is,  qui  longiore  grade  est,  aliquem  a paternal  uncle,  or  any  other  a^naf us, 
adoptaverit,  adgnatio  inter  vos  esse  however  remote,  adopts  any  one,  then 
non  dubitatur.  there  is  imdoubtedly  agnation  between 

you. 

3.  Ccterum  inter  maseulos  qui-  3.  Agnation  gives  males,  however 
dem  adgnationis  jure  bereditas  distant  in  degree,  reciprocal  rights  to 

- etiam  longissimo  gradu  ultro  citro-  the  succession  to  inheritsinces.  But  it 
que  capitur.  Quod  ad  feminas  vero  was  thought  right  that  females  should 
ita  placebat,  ut  ips«  consanguinitatis  only  inherit  by  title  of  consanguinity 
jure  tantum  capiant  hereditatem,  si  if  they  were  sisters,  and  not  if  in  a 
sorores  sint,  ulterius  non  capiant : more  remote  degree  ; while  their  male 
maSGuli  vero  ad  eamm  hereditates,  agnati,  in  however  remote  a degree, 
etiam  si  longissimo  gradu  sint,  ad-  were  admitted  to  succeed  to  them, 
mittantur.  Qua  de  causa  fratris  tui  Thus  the  inheritance  of  your  brother's* 
aut  patrui  tui  fili®  vel  amitie  turn  daughter,  or  of  the  daughter  of  your 
hereditas  ad  te  pertinebat,  tua  vero  paternal  uncle  or  aunt,  would  belong 
ad  illas  non  pertinebat.  Quod  ideo  to  you : but  not  your  inheritance 
ita  constitutum  erat,  quia  com-  to  them.  This  distinction  was  made, 
modius  videbatur,  ita  jura  constitui,  because  it  seemed  expedient  that  the 
ut  plerumque  hereditates  ad  mas-  law  should  be  so  ordered,  that  inherit- 
culos  condiierent.  Sed  quia  sane  ances  should  for  the  most  part  fall 
iniquum  erat,  in  universnm  eas  into  the  possession  of  males.  But 
quasi  extraneas  repelli,  prietor  eas  ad  as  it  was  contrary  to  equity  that  fe-  ' 
bonorum  possessionem  admittebat  males  should  be  thus  almost  wholly 
ea  parte,  qua  proximitatis  nomine  excluded  as  strangers,  the  preetor  ad- 
bonorum  possessionem  pollicctur  : mits  them  to  the  possession  of  goods 
ox  qua  parte  ita  scilicet  admittuntur,  under  the  section  of  his  edict  giving 
si  neque  adgnatus  ullus  neo  proxi-  possession  of  goods  on  tu:count  of 
mior  cognatus  interveniat.  Et  hsec  proximity  ; but  they  are  only  admitted 
quidem  lex  duodccim  tabularum  under  this  section  if  there  is  no  ag- 
nullo  modo  introduxit,  sod  simpli-  naius,  nor  any  nearer  cojfnafu*  coming 
oitatem  legibus  amicam  amplexa,  before  them.  The  law  of  the  Twelve 
simili  modo  omnes  adgnatos  sivo  'J'ablcs  did  not  introduce  any  of  these 
maseulos  sive  feminas  cujuscumque  distinctions  ; but,  with  the  simplicity 
grailus  ad  siinilitudineni  suoruiii  in-  proper  to  all  legislation,  callcil  the 
viceiii  ad  sncccssionem  voeabat:  uj/uaii  of  either  sox,  or  any  degree,  to 

media  auteiii  jurisprudentia,  qua-  a reciprocal  succession,  in  the  same 
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erat  lege  quidein  duodeciin  tabul- 
arum  junior,  iniperiali  autem  dis)x>- 
sitionc  anterior,  subtilitate  quadiuu 
cxcogitata,  prsfatam  diflerentiam 
indueebat  ct  penitus  eas  a succes- 
siono  adgnalorum  repcUebat,  oiuni 
alia  succesaione  incognita,  donee 
pra:tores,  paulatim  asperitatem  juris 
oivilis  corrigentes  aive,  quod  de- 
est,  adiinplentes,  humano  proposito 
aliuui  ordineiu  suia  edictia  addider- 
unt  ct,  cognationis  linea  proximita- 
tis  nomine  introducta,  per  bonorum 
ijoaseKsionem  eas  adjuvabant  et  pol- 
licebantur  his  bonorum  possessi- 
onem, qme  unde  cognati  appellatur. 
Nos  vero  legem  duodecim  tabul- 
arum  sequentea  et  ejua  vestigia 
in  hac  parte  conservantes,  laudaraiia 
quidem  pnetores  ante  hunianitatis, 
non  tamen  eos  in  plenum  causie 
mederi  invenimus ; quore  etenim, 
uno  codemque  gradu  uatnrali  con- 
currente  et  adgnationis  titulis  tarn 
in  maaculis  quam  in  feminis  lequa 
lance  constitutis,  maaculis  quidem 
dabatur  ad  successionem  venire 
omnium  adgnatorum,  ex  adgnatis 
autem  mulieribus  nullis  penitus  nisi 
soli  Borori  ad  adgnatorum  succea- 
sionciu  patebat  ^itus?  Ideo  in 
plenum  omnia  reducentes  et  ad  jus 
duodecim  tabularum  nandem  dis- 
positionem  exoaquantes,  nostra  oon- 
stitutione  ganximus,  omuea  Icgitimaa 
|)crsonas,  id  est  per  virilem  sexum 
deacendentea,  aive  masculini  sive 
feminini  generis  aunt,  simili  modo 
ad  jura  auccessionis  logitimie  ab  in- 
testato  vocari  secundum  gradus  sui 
priurogativom  nec  ideo  excludendaa, 
quia  consanguinitatis  jura  sicuti 
germonce  non  habent. 


manner  as  .>iut  hrreties.  It  was  an  in- 
termediate jiirisprudi'nce,  posterior  to 
the  law  of  the  Twelve  Tables,  but 
prior  to  the  imperial  constitutions, 
that  in  a spirit  of  subtle  ingenuity' 
introduced  this  distinction,  and  en- 
tirely excluded  females  from  the  suc- 
cession of  agnati,  no  other  method  of 
succession  being  then  known,  until  the 
prffitors,  correcting  by  degrees  the  as- 
perity of  the  civU  law,  or  supplying 
what  was  deficient,  were  led  by  their 
feebng  of  equity  to  add  in  their  edicts 
a new  order  of  succession.  The  line 
of  coqnati  was  admitted  according  to 
the  degrees  of  proximity,  and  relief 
was  thus  afforded  to  females  by  the 
praitor  giving  them  the  possession  of 
goods  called  unde  cognati.  But  we, 
turning  to  the  law  of  the  Twelve 
Tables,  and  following  in  its  steps  in 
our  legislation  on  this  point,  praise 
the  kind  feeling  of  the  prstors,  but 
cannot  think  they  have  provided  a 
complete  remedy  for  the  evil.  W'liy, 
indeed,  when  males  and  females  are 
placed  in  tlie  same  degree  of  natural 
relationship,  and  have  equally  the  title 
of  agnation,  should  males  be  permitted 
to  succeed  to  all  their  agnati,  while 
females,  with  the  single  exception  of 
sisters,  are  entirely  excluded?  We 
therefore,  bringing  back  everything  to 
whatit  was,  and  confonningour  scheme 
to  that  of  the  Twelve  Tables,  have  de- 
clared by  our  constitution,  that  all  ie- 
gitimae  persons,  that  is  descendants 
from  males,  whether  themselves  male 
or  female,  shall  be  equally  called  to 
the  rights  of  legal  succession  ab  inlet- 
tato,  according  to  the  proximity  of 
their  degree,  and  shall  not  be  excluded 
on  the  ground  that  they  have  not  the 
right  of  consanguinity  which  sisters 
have. 


Oai.  iii.  14,  23,  29 ; C.  vi.  68.  14. 

• 

The  media  jurisprudentia  here  spoken  of  consisted  of  the 
opinions  of  the  jurdsprudentes,  who  extemlod  the  principle  of  the 
lex  Voconia  (ii.C.  169),  which  limited  the  succession  of  females 
under  a testament,  to  their  succession  ab  intestato.  Feminw  ad 
heredidates  leqdimas  ultra  con  sane juineas  succesaiones  non  ad- 
mittuntur.  Idque  jure  civili  Voconiana  ratione  videtur  effec- 
tum.  (Paul.  Sent.  4.  8.  22.)  Thus  a distinction  was  made  among 
the  agnati  themselves  and  the  consanguinei,  that  is,  agnati 
in  the  .second  degree  ; or,  in  other  wortls,  brothers  and  sisters, 
natural  or  ado|)tive,  of  the  de  cujits,  were  made  into  a clit-ss  apart 
and  distinguished  from  the  agnati  properly  so  called.  Consan- 
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fjtiinetis,  when  used  to  mark  off  a particular  class  of  the  agnati, 
merely  means  children  of  the  .same  father,  without  any  reference  to 
the  mother. 


4.  Vi'e  have  al.so  thought  fit  to  add 
to  our  constitution,  that  one  whole 
degree,  but  only  one,  shall  be  trans- 
ferred from  the  line  of  cognali  to  the 
legal  succession.  Not  only  the  son  and 
daughter  of  a brother,  as  we  have  just 
explained,  shall  be  called  to  tbe  suc- 
cession of  their  paternal  imclc,  but  to- 
gether with  them  the  son  or  daughter 
of  a sister,  though  she  is  only  by  the 
same  father  or  only  by  the  same  mo- 
ther {but  no  one  in  a more  distant  de- 
gree than  a son  and  daughter  of  such 
a sister),  shall  also  be  admitted  to  the 
succession  of  their  maternal  uncle. 
Thus,  when  a person  dies  who  is  a 
paternal  uncle  to  the  children  of  his 
brother,  and  maternal  uncle  to  the 
children  of  his  sister,  then  the  children 
of  either  branch  succeed  exactly  as  if 
they  were  all  descendants  from  males, 
and  had  a right  by  law  to  the  succes- 
sion. But  this  is  only  if  the  deceased 
leaves  no  brother  or  sister,  for  if  he 
leaves  any  and  they  accept  the  inher- 
itance, the  more  remote  degrees  are 
entirely  excluded  from  the  inheritance, 
as  it  is  to  bo  divided  in  capita  and  not 
in  stirpes. 

C.  vi.  68.  14.  C,  7. 

'file  children  of  a sister,  although  only  consanguinea,  that  is, 
having  the  .same  father,  or  ulerina,  having  the  same  mother,  were 
thus  admitted  to  the  succession  as  agnati.  We  might  gather  from 
this  that  uterine  brothers  and  sisters  themselves  were  admitted, 
although  it  is  not  expressed  in  the  text.  The  code  contains  a con- 
stitution of  Justinian  (C.  vi.  56.  7)  expressly  admitting  them. 
The  changes  in  the  law  with  respect  to  the  admission  of  brothers 
and  sisters  and  their  children  as  agnati  were  as  follows; — In  a.d. 
498  Anastii-sius  gave  the  rights  of  agnation  to  emancipated  brothers 
and  sisters,  except  that  they  only  received  one  half  of  what 
they  would  have  had  if  they  had  remained  in  the  family.  (See 
Tit.  5.  1.)  The  children  of  emancipated  brothers  and  sisters  still 
remained  cognati  only.  Justinian  gave  the  rights  of  iignation,  in 
A.D.  528,  to  uterine  brothers  and  sisteis  (C.  vi.  56.  7)  ; and  in  a.d. 
.531,  to  the  children  of  uterine  sisters  (C.  vi.  58. 14.  6) ; and  though 
the  children  of  uterine  brothers  are  not  mentioned  in  the  constitu- 
tion, they  must  undoubtedly  have  been  placed  in  the  same  position. 
P'inally,  in  a con.stitution  dated  October,  a.d.  534  (C.  vi.  58.  15), 
and  therefore  suljseriuent  to  the  promulgation  of  the  In.stitutes, 
Justinian  admitted  as  agnati  emancipatetl  brothers  and  sisters 


4.  Hoc  etiam  addendum  nostra 
constitution:  existimavimus,  ut  trons- 
feratur  unus  tantiirnmodo  gradus  a 
jure  cognationis  in  Icgitimam  succes- 
sionem,  ut  non  solum  fratris  filius  ct 
filia  secundum  quod  jam  defi  ni  vimu.s, 
ad  .successionem  patrui  sui  vocentur, 
sed  etiam  germane  consanguinex 
vel  sororis  uterinee  filius  et  filia  soli 
et  non  deinceps  persons  una  cum 
bis  ad  junk  avunculi  sui  perveniant 
et  mortuo  eo,  qui  patruus  quidem 
est  fratris  sui  filiis,  avunculus  auteiii 
sororis  sus  suboli,  simili  modo  ab 
utroque  latere  succedant,  tum(|uam 
si  omnes  ex  masculis  descendentes 
Icgitimo  jure  voniant,  scilicet  ubi 
frater  ct  soror  superstites  non  sunt 
(his  ctenim  personis  pnecedentibus 
et  successionem  odmittentibus  ceteri 
gradus  remanent  ponitus  semoti) ; 
videlicet  horeditate  non  in  stirpes, 
sed  in  capita  dividends. 
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without  any  deduction  of  a fourtli,  uterine  brothers  and  sisters,  and 
nephews  and  nieces  being  the  children  either  of  emancipated  or 
uterine  brothers  and  sisters.  After  that  constitution  there  were 
not,  therefore,  any  but  agnati  in  the  second  degree,  nor  any  in  the 
third  degree  except  the  uncles  and  aunts  of  the  de  cujus. 

Agnatoru/m  hereditates  dividuntur  in  capita.  (Ulp.  Reg.  26. 
4.)  There  was  no  division  per  stirpes,  which  was  originally  only 
a coihseijnence  of  the  patria  potestas,  in  the  succession  of  agnati. 
If  one  of  those  in  any  degree  of  relationship  was  dead,  his  repre- 
sentatives did  not  take  his  share.  He  wa.s  entirely  passed  over, 
and  the  others  in  that  degree  of  relationship  were  alone  called  to 
the  succe.ssion. 

Agnati  were  spoken  of  as  legitimi  heredes  (cf.  legitimi  tutores, 
Bk.  i.  Tit.  15.  pr.),  because  the  inheritance  was  given  to  them  by 
the  law  of  the  Twelve  Tables,  whereas  the  cognati  only  received  it 
from  the  pnetor. 


5.  St  plurcs  sint  grades  adgnat- 
ontin,  apoTte  lex  duodecim  tabul- 
arum  proximum  vocal ; itaque  si 
vorbi  gratia  sit  frater  defuiicti  et 
alteriiis  fratris  blius  aut  patnius, 
frater  potior  habetur.  Et  quainvis 
singulari  numero  usa  lex  proximum 
vocet,  toraen  dubium  non  est,  quin 
et,  si  plures  sint  ejusdem  gradug, 
omnes  admittantur  : nam  et-proprie 
proiimus  ex  pluribns  gradibus  in- 
tellegitur  et  tainen  dubium  non  est, 
qnin,  licet  units  sit  grades  adgnat- 
orum,  pertineat  ad  eos  bereditas. 


6,  When  there  are  many  degrees  of 
agnati,  the  law  of  the  Twelve  Tables 
expressly  calls  the  nearest ; if,  for  ex- 
ample, there  is  a brother  of  the  de- 
ceased, and  a son  of  another  brother, 
or  a paternal  uncle,  the  brother  is  pre- 
ferred. And,  although  the  law  of  the 
Twelve  Tables  calls  the  nearest  opnof  us 
(in  the  singular  number),  yet  without 
doubt,  if  there  are  several  in  the  same 
degree,  they  ought  all  to  be  admitted. 
And,  although  properly  by  the  nearest 
degree  must  be  understood  the  nearest 
of  several,  vet,  if  all  the  agnati  are  in 
the  same  Jegree,  the  inheritance  un- 
doubtedly belongs  to  them  all. 


Gai.  iii.  16. 


6.  Proximns  autem,  si  quidem 
nuUo  testamento  facto  quisqiie  de- 
ceaserit,  per  hoc  tempus  requiritur, 
quo  mortuus  est  is,  cujus  de  here- 
ditate  quieritur.  Quodsi  facto  tes- 
tamento  quisquam  decesserit,  per 
hoc  tempus  requiritur,  quo  certum 
esse  coiperit,  nullum  ex  testamento 
heredem  extaturuin  : turn  cnim  pro- 

Srie  quisquo  intellcgitur  intestatus 
ecessisse.  Quod  quidem  aliquando 
longo  tempore  declarator ; in  quo 
spatio  temporis  satpe  aocidit,  ut 
proximiore  mortuo  proximus  esse 
mcipiat,  qui  moriente  testatore  non 
erat  proximus. 


6.  When  a man  dies  without  a tes- 
tament, the  nearest  agnatug  is  the  ag- 
naitts  who  is  nearest  at  the  time  of  the 
death  of  the  deceased.  But,  if  he  dies 
after  having  made  a testament,  then  he 
is  the  nearest  who  is  so  when  it  be- 
comes certain  that  there  will  be  no  tes- 
tamentary heir  ; for  it  is  only  then 
that  a man  who  has  made  a testament 
can  be  said  to  have  died  intestate,  and 
this  sometimes  is  uncertain  for  a long 
time.  Meanwhile,  the  nearest  agnatus 
may  die,  and  some  one  become  the 
nearest  who  was  not  so  at  the  death  of 
the  testator. 


Gai.  iii.  13. 


7.  riaoebat  autem,  in  oo  gonero 
percipieiKlarum  hereditatum  succos- 
sionem  non  esse,  id  est  quainvis 
proximus,  qui  secundum  ea  quie 


7.  But  it  was  settled  that  in  this 
order  of  succession  there  should  lie  no 
devolution,  that  is  to  say,  that  if  the 
nearest  agnatus,  called  in  the  manner 
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diximns,  vocatur  ad  hercditateiii, 
ant  gprevcrit  hereditatern  aut,  ante- 
qiiam  adeat,  deccsserit,  nihilo  inagig 
Icgitiuio  jure  sequoiitcH  admittuntur. 
Quod  iteruin  prsetorcs  imperfecto 
jure  corrigentes,  non  in  totura  sino 
adininiculo  rclinquebant,  Bed  ex  cog- 
natoruui  ordiue  oos  vocabant,  ut- 
pole  adgnationis  jure  eia  recluBO. 
Bed  nos  nihil  deesse  perfectissimo 
juri  cupientes,  nostra  constitntione 
sanximiis,  quaw  de  jure  patronatus, 
huuianitate  suggerente,  protulimus, 
successioneni  in  adgnatormu  heredi- 
tatibus  non  esse  eis  denegandam, 
cam  satis  abgiirdum  erat,  quod 
cognatis  a pnetore  apertuiu  est,  hoc 
adgnatis  esse  reclusum,  moxiine  cum 
in  onere  quidcin  tutolarum  et  primo 
gradu  dcficiente,  soquens  succedit  et, 
quod  in  onere  optinebat,  non  erat  in 
lucro  permissum. 


we  have  mentioned  to  the  inheritance, 
either  refused  it,  or  died  before  he 
entered  on  it,  those  following  him  in 
agnatic  succession  were  not  thereby 
admitted  to  succeed  him.  Here,  too, 
the  prstors,  though  not  introducing  a 
complete  reform,  did  not  leave  the 
agnati  wholly  without  relief,  but  or- 
dered that  they  should  be  called  to  the 
inheritance  as  cognati,  since  they  wore 
debarred  from  the  rights  of  agnation. 
But  we,  desirous  that  our  law  should 
be  as  complete  as  possible,  by  our  con- 
stitution, which  we  were  prompted  by 
regard  for  equity  to  publish  concerning 
the  right  of  patronage,  have  decided  that 
a devolution  in  the  succession  shall  not 
be  denied  to  agnati.  It  was  indeed 
absurd  to  refuse  them  a right  which 
the  prffitor  gave  to  cognati,  especially 
as  the  burden  of  tutelage  devolved  on 
the  remoter  degree  of  agnati,  if  there 
was  a failure  of  the  nearer,  and  thus 
the  principle  of  devolution  was  ad- 
mitted to  impose  burdens,  and  was  not 
admitted  to  confer  advantages. 


Oai.  ii.  12,  22,  25,  28. 


In  hereditate  legitima  aucceaaioni  locua  non  eat.  (Paul.  Sent. 
4.  8.  23.)  Tlie  suua  hcrea  or  sui  heredes  in  the  nearest  de^rreo  be- 
came lieirs  by  force  of  law.  But  as  to  those  who  were  only  allowed 
to  rank  among  the  sui  heredes  without  being,  strictly  speaking, 
sui  heredes,  if  those  in  the  nearest  degree  refused  to  accejjt  the 
inheritance,  or  died  before  entering  on  it,  the  succession  did  not 
devolve  upon  any  other  sui  heredes,  but  went  at  once  to  the  agnati. 
(D.  xxxviii.  16.  1.  8.)  If,  in  this  case  or  any  other,  the  nearest 
agnatua  refused  or  died  before  entering  on  the  inheritance,  the 
succe.ssion  passed  to  the  cognati  without  first  devolving  on  any  of 
the  more  remote  agnati.  Justinian  alters  this;  and  under  his 
system  there  was  a devolution  of  the  succession  to  the  agnati,  and 
therefore  probably  to  those  ranked  among  the  sui  heredes. 


8.  Ad  legitimam  successionom 
nihilo  minus  vocatur  etiam  parens, 
ui  contracta  fiducia  hlium  vel 
liom,  nepotem  vel  neptum  ac  dein- 
ceps  emancipat.  Quod  ex  nostra 
constitutione  onmimodu  inducitur, 
ut  emancipationes  liberorum  sem- 
per videantur  contracta  fiducia  fieri, 
oum  apud  antiques  non  aliter  hoc 
optinebat,  nisi  specialiter  contracta 
fiducia  parens  maniimisissct. 


8.  An  ascendant  also  is  called  to 
the  legal  succession  who  has  emanci- 
pated a son,  a daughter,  a grandson, 
a granddaughter,  or  other  descendant 
under  a fiduciary  agreement.  And  by 
our  constitution,  every  emancipation 
of  children  is  now  considered  to  have 
been  made  under  such  an  agreement, 
while  among  the  ancients  the  ascend- 
ant was  never  called  to  the  succession 
unless  he  bod  expressly  made  this 
agreement  at  the  time  of  the  eman- 
cipation. 


D.  xxxviii.  16.  10  ; C.  viii.  48.  6. 
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Under  the  old  law  the  ascendant  had  nothinjj  to  do  with  the 
succession  ab  intestato  of  his  descendant ; for  if  the  de.scendaut 
wa.s  in  the  power  of  the  ascendant,  the  latter  took  all  the  property 
of  which  the  former  could  di.spose,  but  di'd  not,  as  belonging  t& 
him  by  right  of  his  pairia potestiis . If  the  descendant  was  eman- 
cipated, he  was  no  longer  in  the  family  of  the  ascendant.  The 
emancipated  son,  in  short,  had  no  agnati ; and  in  default  of  sui 
hercilea  the  inheritance  went  to  his  patron,  that  is,  to  the  person 
who  had  emancipated  him.  This  was  the  fictitious  purchaser  (see 
Introd.  sec.  42),  unle.ss  the  ascendant  who  emancipated  him  made 
an  agreement  (contracta  fiducia)  with  the  purchaser  by  which  the 
purchaser  made  himself  a trustee  of  the  right  of  patronage  for  the 
ascendant.  If  this  was  done,  the  ascendant  succeeded  in  default 
of  sui  heredes. 

By  the  later  imperial  constitutions  three  changes  were  made 
in  the  position  of  the  ascendant.  First,  by  a constitution  of 
Theodosius  and  Valentiuian  (C.  vi.  61.  3),  and  snUseipiently  of 
Leo  and  Anthcmius  (C.  vi.  61.  4),  and  lastly  of  Justinian  (C.  vi. 
59.  1 1),  in  the  case  of  goods  coming  to  a son  from  his  mother,  the 
order  of  succession  was  thus  fixed  : 1st,  his  children  and  other  de- 
scendants were  admitted  ; 2ndly,  his  brothers  and  sisteis,  whether 
of  the  whole  or  the  half  blood  ; 3rdly,  his  ascendants,  the  father 
being  prcferreil  t<3  his  grandfather,  and  so  on. 

Secondly,  Justinian,  as  we  have  .seen  in  the  12th  Title  of  the 
Second  Book  (pr.),arrangod  the  order  of  .succes.sion  to  tha peculium 
of  a son,  placing  first  the  children,  then  the  brothers  and  sisters, 
and  lastly  the  father.  But  in  this  case  the  father  was  not  preferred 
to  the  grandfather ; for  the  ascendant  did  not  really  take  in  this 
instance  ab  intestato,  but  'jure,  comrnuni' ; i.e.  the  claims  of  the 
natria  potestas  had  been  ilcferrcd  to  let  in  the  children  and 
orothers ; but  if  there  were  no  children  or  brothers,  the  ascend- 
ant, who  is  at  the  time  the  paterfamilias,  took  t\\Q  peculium. 

Lastly,  the  succession  of  emancipated  .sons  was  altered  by  the 
constitution  of  Justinian,  which  made  a fiduciary  contract  implied 
in  every  emancipation.  The  ancestor  thus  retained  all  hLs  rights 
of  succession  as  patron  to  the  emancipated  son,  and  would  properly 
have  succeeded  immediately  after  the  sui  heredes  ; but  J ustinian 
admitted  the  brothers  and  sisters  before  him,  and  the  ascendant 
who  emancipated  the  son  had  thus  the  third  place  in  the  order  of 
succession.  (C.  vi.  56.  2.) 


Tit.  III.  DE  SENATUSCONSULTO  TERTULLIANO. 


Ia>x  dumUcim  tiiliulHrum  iUi 
Ktricto  jure  iit«l»atur  ot  praiissietiat 
niiwculorum  pr(>j<euiom  ot  e<»»,  qiii 
]M!r  femiiiiiii  hoxus  iiiMieHKitiKlinoin 
,sil(i  jiiiiijiuiUir,  itdes)  oxpollel)iit,  lit 
tio  ((uideiii  iiik-r  miitioiii  ot  liliuiii 
tiliamvo  ultio  oitri>4ue  horoilitiitls 


Such  wiiK  tho  rigour  of  tho  law  of 
the  Twelve  Taliloa,  «o  dociiled  tho 
preference  given  hy  it  to  the  issue  of 
inaloH.  and  tho  excluNion  of  IhoKo  re- 
lated liy  the  female  line,  that  tho  right 
of  reciprocal  Kucci'a.sion  was  not  per- 
mitted lielwceii  a mother  aud  her 
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capiendiB  jus  darut,  nisi  ijuoil  prie- 
tores  ex  proxiinitate  cognatoriiui  eas 
IHjrsonas  a<l  suocessioncm  bonorum 
jK>s8CBsione  unde  cognati  accoinmo- 
data  vocabant. 


children.  The  prajtors,  however,  ad- 
mitted such  persons,  but  only  in  their 
rank  as  cognati,  to  the  possession  of 
goods  called  undo  cognatx. 


Gai.  iii  24,  25. 


Until  ihasenatusconsvltum  7’er<u7?iontt7n(A.n.l58)  was  ma<le 
a motlier  and  her  children  had  no  rij^ht  of  succession  to  each  other, 
except  that  which  the  pnetor  f^ave  them  a.s  cognati.  The  children 
were  not  in  the  power  of  the  mother,  and  were,  therefore,  not  her 
sui  heredes ; they  were  not  in  her  family,  and  were,  therefore,  not 
her  agnati.  If,  indeed,  the  mother  at  her  marriage  passed  in 
manum  viri,  she  became,  in  the  eye  of  the  law,  the  daughk^r  of 
her  husband,  and  as  she  was  thus  of  the  same  family  with  her  chil- 
dren, she  and  they  were  agnati  to  each  other.  But  even  in  the 
later  days  of  the  Kepublic,  a marriage  cum  conventione  in  manum 
had  probably  become  comparatively  unusual. 


1.  Sed  hit  juris  angustiie  postea 
einendatie  sunt.  Et  primus  q^uidom 
divus  Claudius  matri  ad  solatium 
liberorum  amissorum  legitimam 
coruiii  detulit  hereditatem. 

2.  Postea  autem  senatusconsulto 
Tortulliano,  quod  divi  Hivdriani 
teinporibus  factum  est,  plcnissimo 
de  tristi  succcssione  matri,  non  etiam 
avia:  dvferenda  cautuui  est : ut  ma- 
ter ingenua  trium  liberorurn  jus 
habens,  libertina  quattuor  od  bona 
filiorurn  filiarumve  admittatur  intes- 
tatorum  mortuorum,  licet  in  potes- 
tatc  parentis  est,  ut  scUicet,  cum 
alieno  juri  subjccla  est,  jussu  ejus 
adeat,  cujus  juri  subjects  ost. 


1.  But  this  strictness  of  the  law 
was  afterwards  mitigated.  The  Em- 
peror Claudius  was  the  first  who  gave 
the  legal  inheritance  of  deceased  chil- 
dren to  a mother,  to  console  her  grief 
for  their  loss. 

2.  Afterwards,  the  lenatusconsul- 
turn  Terlullianum,  in  the  reign  of  the 
Emperor  Hadrian,  established  the 
general  rule  that  mothers,  but  not 
grandmothers,  should  have  the  mel- 
ancholy privilege  of  succeeding  to 
their  children ; so  that  a mother,  born 
of  free  parents,  having  three  children, 
or  a freedwoman  having  four,  should 
be  admitted,  although  in  the  power  of 
an  ascendant,  to  the  goods  of  her  in- 
testate children.  Except  that  a mother 
in  the  power  of  another  can  only  enter 
upon  the  inheritance  of  her  children  at 
the  command  of  him  to  whom  she  is 
subject. 


D.  xxxviii.  17.  2.  pr. 


This  senalusconmltum  was  p<i.s.sed  158  A.D.,  in  the  time  of 
Antoninus  Pius,  wlio  is  here  called  by  his  name  of  adoption.  It 
was  only  an  e.xtonsion  of  the  lex  Papia  Poppiva,  which  had  con- 
ferred on  free  persons  having  three  children,  and  freed  persons 
having  four,  many  exceptional  advantages.  Husbands  and  wives, 
for  example,  could,  under  these  circumstances,  leave  to  each  other 
a larger  share  of  their  property  than  was  otherwise  permitted. 
(Ulp.  Reg.  15,  16.)  Thisjtts  trium  liberorum,  as  it  was  termed, 
was  freipiently  conferred  by  special  favour  of  the  emperors  on 
pei>ions  who  had  not  the  requisite  numVier  of  children  ; and  from 
a constitution  of  llonorius  and  Theodasius  (0.  viii.  5!).  1)  it  appears 
that  the  privilege  in  the  later  Empire  became  univei'sal. 
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3.  Fneferuntur  autem  matri 
libcri  defuncti,  qui  sui  sunt  quive 
Buonim  Iqco,  give  primi  gradus  give 
niterioris.  Sed  et  filia  suie  inortuse 
filius  vel  filia  opponitur  ex  consti- 
tutionibus  matri  dciunctee,  id  eat 
avias  suae.  Pater  qiioque  utriusque, 
non  etiam  avus  vul  proavus  matri 
anteponitur,  scilicet  cum  inter  eos 
solos  de  hereditate  agitur.  Fratcr 
autem  consanguineus  tarn  filii  quam 
filiffi  excludebat  matrem  : soror  au- 
tem consanguinea  pariter  cum  matre 
admittebatur  ; sed  si  fuerat  frater  et 
soror  consanguine!  et  mater  liberis 
honorata,  frater  quidem  matrem 
excludebat,  communis  autem  erat 
hereditas  ex  equis  partibos  fratri 
et  soroii. 


3.  The  children,  however,  of  the 
deceased  son  being  »ui  heredet,  or 
ranked  as  such,  either  in  the  first  or  a 
more  remote  degree,  are  preferred  to 
the  mother.  And  if  it  is  a daughter 
who  is  dead,  her  son,  or  daughter, 
is  preferred  by  the  constitutions  to  her 
mother;  i.e.  to  their  fn-andinother. 
The  father  of  the  deceased  is  preferred 
to  the  mother ; not  so  the  grandfather 
or  great-grandfather,  at  least  when 
the^  and  the  mother  are  the  only 
claunants  of  the  inheritance.  The 
brother  by  the  same  father,  either  of 
a son  or  a daughter,  formerly  excluded 
the  mother  ; but  the  s’ster  by  the  same 
father  was  admitted  equally  with  the 
mother.  If  the  deceased  left  a brother 
and  a sister  by  tbe  game  father  as  him- 
self, the  brother  excluded  the  mother, 
although  rendered  capable  by  the 
number  of  her  children,  and  the  in- 
heritance was  equally  divided  between 
the  brother  and  sister. 


D.  xxxviii.  17.  2.  15,  18,  19;  C.  vL  67.  L 


The  mother  was  allowed  to  rank  among  the  agnati  by  the 
aenatasconsultum  TerluUianum,  butshe  had  a relative  rather 
than  a definitive  position,  as  being  in  a certain  degree  of  agna- 
tion. What  her  exact  position  was  at  different  periods  of  the 
law  will  be  stated  at  the  end  of  the  Fourth  Title. 


4.  Sed  nos  constitutione,  quam 
in  codice  nostro  nomine  decorato 
poBUtmus,  matri  subveniendum  esse 
existimavimus,  respicientes  ad  na- 
turam  et  puerperiuin  et  periculum 
et  SEepe  mortem  ex  hoc  casu  matri- 
bus  illatam.  Ideoque  impium  esse 
credidimus,  casum  fortuitiun  in  ejus 
admitti  detrimentum : si  enim  in- 
genua  ter  vel  libertina  quater  non 
pepererit,  immerito  defraudabatur 
successione  suorum  Uberorum  ; quid 
enim  peccavit,  si  non  plures,  sed 
paucos  pepererit?  et  dedimus  jus 
Icgitmium  plenum  matribus  sive 
ingenuis  sive  libertinis,  etsi  non  ter 
enixEB  fuerint  vel  quater,  sed  eum 
tontum  vel  earn,  qui  quu!VO  morte 
intercepti  sunt,  ut  et  sic  vocentur 
in  liberorum  suorum  legiliiuam  suc- 
cessionem. 


4.  But  by  a constitution,  inserted 
in  the  code  which  bears  our  name,  we 
have  thought  fit  to  come  to  the  aid  of 
the  mother,  from  considering  natural 
reason,  as  well  as  the  pains  of  child- 
birth, the  danger,  and  death  itself, 
which  they  often  suffer.  We,  there- 
fore, have  esteemed  it  highly  unjust 
that  the  law  should  turn  to  their 
detriment  what  is  in  its  nature  purely 
fortuitous ; for,  if  a married  woman 
freeborn  does  not  give  birth  to  three 
children  or  a freedwoman  to  four,  they 
do  not  therefore  deserve  to  be  deprived 
of  the  succession  to  their  children. 
For  how  can  it  be  imputed  to  them 
as  a crime  to  have  bad  few  children  ? 
We,  therefore,  have  given  a full  right 
to  every  mother,  whether  freeborn  or 
freed,  to  be  called  to  the  legal  succes- 
sion of  her  children,  although  she  may 
not  have  given  birth  to  three  or  four 
children,  or  may  not  have  ha<l  any 
other  than  the  child  whose  inheritance 
is  in  question. 


C-  viii.  59.  2. 
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5.  Sod  cum  antea  constitutioncs 
jura  Ic^ulima  pcrscrutaiitcs  partim 
iiialroui  adjuvuhaiit,  partiiii  cam 
prffgravabaiit  et  non  in  solidum  earn 
vocabant,  sed  in  quibusdarn  casibus 
tertiam  partem  ei  abstrahentes  cer- 
tis  Icgitimis  dabant  personis,  in  aliia 
autem  contrarium  faciebant : nobis 
visum  eat,  recta  et  aimplici  via  ma- 
trein  omnibus  legitimis  personis  an- 
teponi  el  sine  ulla  deminutione  6Iio- 
rura  suorum  successionein  accipere, 
exccpta  fratris  et  sororis  persona, 
sive  consanguine!  sint  sive  sola  cog- 
nationis  jura  habentes,  ut  quemad- 
modum  earn  toto  alio  ordini  legitiino 
prseposuirnus,  ita  omnes  fratrea  et 
sorores,  sive  legitimi  sint  sive  non, 
ad  capiendos  hereditates  simul  vo- 
cemus,  ita  tomen  ut,  si  quidem  sobe 
sorores  cognatee  vel  adgnatce  et 
mater  defuncti  vel  defunct®  super- 
sint,  dimidiam  quidem  mater,  ^te- 
ram  vero  dimidiam  partem  omnes 
sorores  habeant,  si  vero  matre  su- 
perstite  et  fratre  vel  fratribus  solia 
vel  etiam  cum  sororibus  sive  legitima 
sive  sola  cognationis  jura  habentibus, 
intestatus  quis  vel  intestata  rooria- 
tur,  in  capita  dislribuatur  ejus  he- 
reditaa. 


6.  The  constitutions  of  former  em- 
perors, relative  to  the  right  of  succes- 
sion, were  partly  favourable  to  mothers, 
and  partly  unfavourable.  They  did 
not  always  give  the  mothers  the  entire 
inheritance  of  their  children,  but  in 
some  coses  deprived  them  of  a third, 
which  was  given  to  certain  agnali,  and 
in  other  cases,  doing  just  the  contrary, 
gave  a third.  But  it  seems  right  to  us 
that  mothers  should  receive  the  suc- 
cession of  their  children  without  any 
diminution,  and  that  they  should  be 
decidedly  and  exclusively  preferred 
before  all  legal  heirs,  except  the  bro- 
thers and  sisters  of  the  deceased, 
whether  b^  the  same  father  or  having 
only  the  rights  of  cognation.  And  as 
we  have  preferred  the  mother  to  all 
other  legal  heirs,  we  call  all  brothers 
and  sisters,  legal  or  not,  to  the  inherit- 
ance together  with  the  mother,  the 
following  rule  being  observed.  If 
there  are  Uving  only  sisters  agnatx 
or  cognaim,  and  the  mother  of  the  de- 
ceased, the  mother  shall  have  one  half 
of  the  goods,  and  the  sisters  the  other 
half.  But  if  there  are  living  the 
mother,  and  also  a brother  or  brothers 
only,  or  brothers  and  also  sisters, 
whether  having  agnatic  rights,  or  only 
having  the  rights  of  cognaii,  then  the 
inheritance  of  the  intestate  son  or 
daughter  shall  be  divided  in  capita. 


0.  vi.  5G.  7. 


In  the  code  of  TlieodosiiLs  (v.  1.  1),  we  find  two  constitutions, 
one  of  Constantine,  the  other  of  Valentinian  and  Valen.s,  which 
made  the  first  change  in  the  jiis  liheroru/m  introduced  by  the  lex 
Pajiia  Pojypaia.  By  these  constitutions  it  was  enacted  that  if 
tlicre  were  persons  in  a certain  degree  of  agnation  with  the  de- 
ceased, namely,  a paternal  uncle,  or  a paternal  uncle’s  son  or 
grandson,  or  an  emancipated  brother,  then  the  mother,  instead  of 
excluding  them,  as,  if  she  had  the  jus  liberorum,  she  would  have 
done,  divided  the  inheritivnee  with  them,  taking  two-third.s  if  she 
had  the  jv.a  trium  liberorum,  and  one-third  if  she  had  not  This 
enactment  was,  therefore,  a gain  to  those  who  had  not  the  jus 
liberorum,  and  a loss  to  those  who  had.  Ju.stinian  did  away 
altogether  with  the  jus  liberorum  and  the  distinctions  founded 
upon  it. 

6.  Sed  quemadmodum  nos  matri- 
bus  prospeximug,  ita  cag  oportet  su® 
giiboli  congulere : scituris  eis,  quod, 
si  tutores  liberis  non  petierint  vel  in 
lociun  remoti  vcl  excusati  intra  an- 
num petere  ncglcxuriiil,  ab  coruiii 


6.  .\nd  ag  we  have  thus  taken  care 
of  the  interests  of  the  mothers,  they 
ought  in  return  to  consult  the  welfare 
of  their  children.  Let  them  know, 
then,  that  if  they  do  not  demand  a 
tutor  for  their  children,  or  neglect  to 
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imimbenim  tnorientium  BUcccsBione  ask  within  a year  for  tlie  appointment 
inerito  repellcntur.  of  a new  tutor  in  tlic  place  of  one  who 

has  been  removed  or  excused,  they 
will  he  deservedly  excluded  from  the 
succession  of  their  children  who  may 
die  before  the  age  of  puberty. 

D.  rxxviii.  17.  2.  43. 

7.  Licet  autem  vulgo  quirsitns  7.  Although  a son  or  a da\;ghter  is 
sit  filius  filiave,  potest  ad  bona  cjus  born  of  an  uncertain  father,  yet  the 
materex  Tertulliano  seiiatusconsulto  mother  may  be  a<lmitted  to  succeed  to 
admitti.  their  goods  by  the  senatuscotisuUum 

Tertullianum. 

D.  xxxviii.  17.  2.  1. 

The  natural  tie  is  all  that  is  refrarded  in  this  case ; this  Ls 
ci|ually  strong  between  the  mother  and  child,  whoever  may  be  the 
father. 


Tit.  IV.  DE  SENATUSCONSULTO  ORPIIITIANO. 


I’er  contrarium  autem  ut  liberi 
ad  bona  matnmi  intestatarum  ad- 
mittantur,  senatusconsulto  Orphi- 
tiano  efTectum  est,  quod  latum  est 
Orphito  et  Bufo  consulibus,  divi 
Marci  temporibus.  £t  data  est  tain 
filio  quam  filial  legitirna  hereditas, 
etiiunsi  alieno  juri  subjecti  sunt : ct 
pneferuntur  et  consanguineis  et 
adgnatis  defunctie  matris. 


Reciprocally  cbildrcn  arc  admitted 
to  the  goods  of  their  intestate  mothers 
by  the  senattisconsullum  Orphitianum, 
made  in  the  consulship  of  Orphitus  and 
Rufus,  in  the  reign  of  the  Emperor 
Marcus.  By  this  senatugconsnltum  the 
legal  inheritance  is  given  both  to  the 
sons  and  daughters,  although  in  the 
power  of  another,  and  they  are  pre- 
ferred to  the  consangtiirtei  and  to  the 
agnati  of  their  deceased  mother.  • 


D.  xxxviii.  17.  9 : C.  vL  .57.  1. 


The  senatuscnnsultum  Orphitianum.  was  made  A.i).  178,  in 
the  time  of  Marcus  Aurelius  and  Commodus.  Previously,  children 
could  not  succeed  to  their  mother,  except  as  cognati.  But  by  this 
scnatusconsultum  they  were  pre  ferrod  to  the  consanguinei,that  is, 
the  brothers  and  sisters,  natural  or  adoptive,  as  well  as  to  all  other 
agnati. 

1.  Sed  cum  ex  hoc  scnatuscon-  1.  But  since  grandsons  and  grand- 

sulto  nepotes  ad  avia;  successioncm  daughters  were  not  called  by  this 
legitimo  jure  non  vocabantur,  postea  senatuscnnsultum  to  the  legal  succes- 
hoc  constitutionibus  principalibus  sion  of  their  grandmother,  the  omis- 
emendatum  eat,  ut  od  similitudincm  sion  was  afterwards  supplied  by  the 
filiorum  filiarumque  et  nepotes  et  imperial  constitutions,  so  that  grand- 
neptos  vocentur.  sons  and  granddaughters  are  now  called 

to  inherit,  just  as  sons  and  daughters 
are. 

C.  vi.  65.  9. 

'Ihe  constitution  enacting  this  given  in  the  code  is  one  of 
V.alenfinian,  Theotlosius,  and  Arcadius. 

2.  Sciendum  autem  est,  hujus-  2.  It  must  be  observed  that  these 
moili  Huccessioncs,  qua*  a Tertulliano  successions,  derived  from  the  Kriwlut- 
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et  Orpliitiano  dcfenintur,  capitis  vimmilla  TirluUiatium  and  Orphili- 
(lotiiinutkme  non  pcrenii  propter  ontiTO,  are  not  lost  by  a capi( j«  (ienn'nu- 
illaui  roKnlam,  qua  novic  hcroditates  tio.  The  rule  is,  tliat  legal  inheritances 
legitiiinc  capitis  deininutione  non  given  by  the  later  law  are  not  destroyed 
perennt,  sed  ilia-  soln;,  quee  ox  lege  by  capitis  deminutio,  which  affects 
duodeciin  tabularuni  deferentur.  those  only  that  are  given  by  the  law  of 

the  Twelve  Tables. 

D.  xxxviii.  17.  1.  8. 

It  is  only  the  minima  capitis  deminutio  wliich  is  here  spoken 
of.  Any  one  who  su.stained  the  maxima  or  media  deminutio,  as 
he  ceased  to  bo  a citizen,  ceased  to  have  any  rights  of  succe.s.sion. 

3.  Novissime  sciendum  est,  etiam  3,  Lastly,  it  must  be  observed, 

illos  liberoB,  qui  vulgo  qumsiti  sunt,  that  even  children  born  of  an  un- 
ad  matris  hereditatein  ex  hoc  sena-  certain  father  ore  admitted  by  the 
tusconsulto  admitti.  aenatusconsultum  Orphitianum  to  the 

inheritance  of  their  mother. 

D.  xxxviii.  17.  1.  2. 

Justinian  afterwards  altered  this,  so  as  to  exclude  such  children 
from  taking  anything,  wliether  by  will,  or  on  intestacy,  or  by  gift 
inter  vivos  from  their  mother,  if  she  was  of  high  rank  (illustris),  or 
if  she  had  other  children  bom  in  lawful  marriage.  (C.  vi.  57.  5.) 

4.  Si  ex  pluribus  legitirais  heredi-  4.  When  there  are  many  legal 
bus  quidam  omiserint  hereditatein  heirs,  and  some  renounce  the  in- 
vel  morte  vcl  alia  causa  impediti  heritance,  or  are  prevented  by  death, 
fuerint,  quorainus  adeant ; reliquis,  or  any  other  cause,  from  accepting 
qui  adicrint,  adcrescit  illorum  portio  it,  then  the  portions  of  such  persons 
et,  licet  ante  decesserint,  qui  adierint,  accrue  to  those  who  accept  the  in- 
ad  hcredcK  tamen  eorum  pertinet.  heritance ; and  if  any  of  those  who 

accept  happen  to  die  beforehand,  the 
portions  accruing  to  them  will  go  to 
their  heirs. 

1).  xxxviii.  16.  9. 


This  paragraph  ha-s  nothing  to  do  wdth  the  senatusconsv.ltum 
Orjihilianam.  It  refers  to  the  right  of  accrual  enjoyed  by  all 
heredes  leqitimi.  If  any  of  those  called  to  share  an  inheritance  diil 
not  take  his  share,  it  was  divided  among  all  tho.se  who  entered  on 
the  inheritance ; and,  if  any  of  thase  who  had  entered  died  before 
receiving  the  share  that  accrued  to  him,  this  accruing  share  pa.s.sed 
to  his  heirs,  his  interest  in  it  having  become  fixed,  and  made 
transmi.ssible  to  his  heirs,  by  his  entering  on  the  inheritance. 

The  follow'ing  were  the  principal  changes  in  the  law  of  the 
succession  of  the  aqnati.  By  the  law  of  the  Twelve  Tables,  agnati, 
i.e.  collaterals  in  the  same  civil  family,  succeeded  in  default  of  sui 
heredes.  Subsequently,  dilferent  cla.sses  of  persons  were  allowed 
to  rank  as  agnatx  who  were  not  so.  1.  Emancipated  brothers  and 
sisters  were  allowed  to  rank  as  agnati  by  Anastasius,  and  their 
children  were  allowed  to  do  .so  by  Justinian.  2.  Under  Justinian, 
a peculiar  order  of  succe.ssion  was  fixed  on  for  pei-sons  emancipated; 
first  came  their  children;  secondly,  their  brothel’s  and  si.sters; 
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thirdly,  the  a.scendant  emancipator.  3.  Justinian  plac.ed  uterine 
hrothors  and  sisters  and  their  children  on  the  siune  footing  as 
C07ittan(juinei  and  their  children.  4.  Tlie  mother  wa.s  allowed  to 
succeed  to  her  children  by  the  senatusconsultum  Tertullianum, 
and  children  to  their  mother  by  the  senatusconsultum  Orpkiti- 
anum.  As  the  position  of  the  mother  is  a subject  of  some  com- 
plexity, it  is  treated  separately  below.  5.  Grandchildren  succeeded 
to  their  grandmother  by  a constitution  of  Valentinian,  Theodosius, 
and  Arcadius  (par.  1). 

There  were  also  two  other  points,  besides  the  admission  of 
those  persons  excluded  by  the  strict  definition  of  agnati,  in  which 
the  law  underwent  alterations.  First  the  Twelve  Tables  made  no 
distinction  of  sex  in  the  agnati ; the  prudsntes  limited  the  suc- 
cession of  females  to  the  second  degree.  Justinian  restored  the  law 
of  the  Twelve  Tables  on  this  point,  and  permitted  no  di.stinction 
of  sex.  (Tit.  2.  3.)  Secondly,  under  the  law  of  the  Twelve 
Tables,  there  was  no  devolution  among  the  agnati ; if  the  nearest 
refused,  the  more  remote  could  not  come  in  their  place  ; Justinian 
permitted  such  a devolution  to  take  place.  (Tit.  2.  7.) 

To  have  a place  in  the  succession  under  the  senatusconsultum 
Tertullianum,  the  mother  must  have  the  jxis  liberorum,  the 
privileges  accorded  to  free  persons  having  three  or  freed  persons 
having  four  children,  and  she  had  not  a definite  place,  but  one 
varying  according  as  there  were  or  were  not  other  persons  to  pre- 
clude or  share  her  claim.  The  chief  provisions  of  the  law  on  this 
head  may  be  stated  as  follow.s. 

We  will  first  consider  the  position  of  the  mother,  having  the 
jus  liberorum,  when  the  father  is  dead.  1.  If  her  son  died  leaving 
children,  his  children,  if  in  his  family,  would  succeed  as  sui  heredes. 
But  these  children  might  be  in  an  adoptive  family,  and  so  have  no 
claim,  previously  to  Ju.stinian’s  legislation,  to  the  inheritance  of 
their  natural  father.  If  there  were  agnati  of  the  deceased,  then 
the  conflict  was  between  the  mother  and  these  agnati,  and  the 
mother  excluded  the  adopted  children.  If  there  were  no  agnati, 
then  the  conflict  was  between  the  mother  and  the  adopted  children 
as  cognati,  and  the  children  excluded  the  mother.  (D.  xx.xviii. 
17.  2.  9.)  If  her  daughter  died  leaving  children,  they  excluded 
her  under  the  imperial  legislation.  (Tit.  3.  3.  and  C.  vi.  57.  1.) 
2.  If  her  son  or  daughter  died  childless  and  without  brothers  or 
sisters  living,  the  mother  took.  If  there  was  a brother  of  the 
deceased,  he  excluded  the  mother  and  shared  with  the  sisters,  if 
any.  If  there  were  no  brothers,  but  there  were  sisters,  the  mother 
shared  with  them.  (Tit.  3.  3.)  Until  we  get  to  the  legislation  of 
Justinian,  it  is  only  of  brothers  and  sisters  by  the  same  father, 
consanguinei,  -ce,  that  we  are  speaking.  3.  Under  the  later 
emperors,  previously  to  Justinian,  the  position  of  the  mother  with 
regard  to  a paternal  uncle,  or  a paternal  uncle’s  son  or  grand- 
son, or  an  emancipated  brother  of  the  deceased,  was  as  follows  : 
If  the  mother  had  not  the  jus  liberorum,  she  was  no  longer 
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excluded  by  such  agnati,  but  took  one-third  of  the  inheritance. 
If  she  had  the  jus  liberorum,  she  no  longer  excluded  them  alto- 
gether, but  only  took  two-thirds.  (Tit.  3.  5.) 

Secondly,  we  will  take  the  case  of  the  father  as  well  as  the 
mother  having  the  jus  liberorum  being  alive.  The  father  took, 
if  in  the  same  family  with  the  deceased  child.  But  (1)  the  father 
might  have  been  emancipated  or  given  in  adoption,  and  the  de- 
ceased child  not.  Here,  if  there  were  agnati  of  the  deceased,  the 
father  was  excluded,  and  also  the  mother  if  there  was  a brother  of 
the  deceased  among  the  agnati;  if  there  was  no  brother,  she 
shared  with  sisters,  and  excluded  remoter  agnati.  If  there  were 
no  agnati,  or  if  the  sisters  disclaimed,  then  the  conflict  was  be- 
tween the  father  as  one  of  the  cognati  and  the  mother,  and  then  the 
father  excluded  the  mother.  (D.  xxxviii.  17.  2.  17,  18.)  (2)  The 
deceased  might  have  been  emancipated,  and  then  the  father 
excluded  the  mother.  There  might,  however,  be  hving  the 
father’s  father.  He,  if  the  father  was  alive,  being  preferred  to  the 
father,  was  also  preferred  to  the  mother.  (D.  xxxviii.  17.  5.  2.) 
The  conflict  was  here  not  between  the  mother  and  the  grandfather 
directly,  but  between  the  mother  and  the  grandfather  claiming 
through  the  father.  But  if  the  father  was  dead,  then  the  conflict 
was  directly  between  the  mother  and  the  grandfather  {inter  eos 
solos  agitur.  Tit.  3.  3),  and  the  mother  was  preferred. 

Justinian  made  the  following  changes  affecting  the  position  of 
the  mother.  1.  He  entirely  did  away  with  the  jus  liberorum,  and 
put  all  mothers  on  an  equality.  (Tit.  3.  5.)  2.  He  put  eman- 
cipated and  uterine  brothers  and  sisters  and  their  children  on  a 
level  with  consanguinei,  -ce,  and  they  therefore  had  to  be  taken 
into  account  when  the  mother’s  position  had  to  be  determined  with 
regard  to  the  brothers  and  sisters  of  the  deceased. 

Some  other  minor  points  as  to  the  succession  of  mothers  and 
children  are  worth  noticing.  (1)  The  rule  as  to  there  being  no 
devolution  among  agnati  did  not  apply  to  the  mother.  If  the 
agnati  who  preceded  her  refused,  she  took;  if  she  refused,  the 
agnati  whom  she  preceded  took.  (D.  xxxviii.  17.  2.  9,  14,  20.) 
(2)  The  minima  capitis  deminutio  did  not  interfere  with  suc- 
cessions under  the  senatusconsultum  Tertullianum  or  Orphiti- 
anum  (Tit.  4.  2) ; and  (3)  children  born  of  an  uncertain  father 
inherited  from  their  mother  under  the  senatusconsultum  Or- 
phitianum  (Tit.  4.  3),  and  their  mother  from  them  under  the 
senatusconsultum  Tertullianum.  (Tit.  3.  7.)  (4)  Mothers  were 
excluded  from  succeeding  to  their  children  dying  under  the 
age  of  puberty,  if  they  had  not  provided  them  with  tutors. 
(Tit.  3.  6.) 

Tit.  V.  DE  SUCCESSIONE  COGNATORUM. 

Post  suos  beredes  eosque,  quos  After  the  sui  heredes  and  those 
Inter  suos  heredes  preetor  et  const!-  whom  the  prsstor  and  the  constitu- 
tutiones  vocant,  et  post  legitimos  tions  call  to  inherit  among  the  tut 
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(quo  numero  sunt  adgnati  et  hi,  quos 
in  locum  adgnatorum  tam  supra 
dicta  senatusconsulta  quam  nostra 
erexit  constitutio)  proximos  cogna- 
tes praetor  vooat. 

D.  xxxviii.  15.  1 


heredes,  and  after  the  legal  heirs,  that 
is,  the  agnaii  and  those  whom  the 
above-mentioned  senatusconsulta  and 
our  constitution  have  placed  among 
the  agnati,  the  praetor  c^s  the  nearest 
cognatL 

D.  xxxviii.  7.  2.  4. 


The  law  of  the  Twelve  Tables  recognised  only  the  succession  of 
(1)  mi  heredes ; (2)  agnati ; (3)  gentiles.  If  there  were  no  gen- 
tiles,  the  inheritance  lapsed  to  the  state.  In  plebeian  families,  or 
rather  in  such  plebeian  families  as  were  not  parts  of  a plebeian 
gens,  if  there  were  no  agnati,  the  inheritance  would  lapse  at  once. 

The  subject  of  gentilitas  is  too  obscure,  and  repays  investiga- 
tion too  little,  to  permit  us  to  enter  into  it  here.  Probably  the 
original  notion  or  gentiles  was  that  of  members  of  some  pure 
uncorrupted  patrician  stock,  though  not  necessarily  of  the  same 
descent,  but  bearing  the  same  name,  and  having  the  same  sacra. 
(See  Introd.  sea  2.)  Probably,  also,  freedmen  and  clients  of 
gentiles  were,  in  some  degree,  considered  as  themselves  gentiles  ; 
probably  if  their  property  was  not  claimed  by  their  patron,  it  went 
to  the  members  of  his  gens,  but  they  had  not  any  claim  on  the 
property  of  any  other  gentilis.  We  know  also  that  there  were 
plebeian  gentes,  formed  probably  by  the  marriage  of  a patrician 
with  a plebeian  before  the  plebs  received  the  connnhium.  Mem- 
bers of  plebeian  gentes  would,  we  may  suppose,  have  the  rights  of 
gent  ilitas  towards  other  members  of  the  same  plebeian  geTis,  and 
it  would  seem  that  they  had  them  towards  the  members  of  the 
patrician  gens,  from  which  they  were  an  ofisei  (Cic.  de  Orat.  i.  39.) 
Of  the  mode  in  which  the  gentiles  took  the  inheritance,  we  know 
nothing,  nor  at  how  late  a period  of  history  the  gentes  were  still 
really  in  existence.  Gains  (iii.  17)  treats  the  subject  as  one  of 
mere  antiquarian  interest.  Probably  at  the  time  of  the  prsetor's 
legislation  there  were  few  families  that  could  boast  a descent  so 
pure  and  accurately  known  as  to  satisfy  the  requisites  of  gen- 
tilitas. At  any  rate,  the  prastors  felt  themselves  at  liberty  to 
favour,  in  every  way,  the  tie  of  blood,  and  they  accordingly  called 
the  cognati  to  the  succession.  (See  further.  Ortolan,  iii.  30  et 
seg. ; HuNTER,  657.) 


I.  Qua  parte  naturalis  cognatio 
apectatur.  Kam  adgnati  capite  de- 
iiiinuti  quique  ex  his  progeniti  sunt, 
ex  lege  duodecim  tabularum  inter 
legitiinos  non  habentur,  sed  a prie- 
tore  tertio  ordine  vocantur,  exceptis 
sobs  tantummodo  fratre  et  sorore 
emancipatis,  non  etiain  liberis  eor- 
um,  quos  lex  Anastasiana  cum  fra- 
tribus  integri  juris  constitutis  vocat 
quidem  ad  legitimam  fratris  heredi- 
tatera  sive  sororis,  non  squis  tatnen 
partibug,  sed  cum  aliqua  deminu- 


1.  It  is  the  natural  relationship 
that  is  here  looked  to ; thus  agiiati 
who  have  undergone  a capitis  demi- 
nutio  and  their  descendants  are  not 
included  among  the  legal  heirs  by  the 
law  of  the  Twelve  Tables,  but  they  are 
caUed  by  the  pnetor  in  the  third  order. 
We  must  except  an  emancipated  bro- 
ther or  sister,  but  not  their  children. 
For  the  lex  Anaslasiana  calls  an 
emancipated  brother  or  sister,  together 
with  brothers  whose  rights  still  exist 
unaltered,  to  the  legal  succession  of 


Digitized  by  Google 


LIB.  III.  TIT.  V. 


291 


tione,  quam  facile  est  ez  ipsius  con-  their  brother  or  sister  (not,  indeed, 
stitutionis  verbis  colligere,  aliis  vero  giving  them  an  equal  share,  but  mak- 
adgiiatis  inferioris  gradus,  licet  capi-  ing  a deduction  set  forth  in  the  consti- 
tis  deininutionem  pa.ssi  non  sunt,  ta-  tution),  and  prefers  them  to  all  agnati 
men  eos  anteponit  et  procol  dukio  of  an  inferior  degree,  even  though  these 
cognatis.  agnali  have  undergone  no  capilin  de- 

minutio,  and,  of  course,  prefers  tliem 
to  all  cognati. 

Gai.  iii.  21,  27  ; C.  v.  30.  4. 

We  have  already  spoken  of  this  lex  Anastasiana  in  the  note 
to  Tit.  2.  4,  and  noticed  the  constitution  of  A.D.  534,  by  which  Jus- 
tinian admitted  as  agnati  the  children  of  emancipated  brothers 
and  sisters,  and  did  away  with  the  deduction  mentioned  in  the 
text,  namely,  that  of  one-fourth. 

2.  Hos  etiam,  qui  per  feminini  2.  Collateral  relations  united  only 
sezus  personas  ex  transverso  cog-  by  the  female  line  are  also  called  by 
nations  junguntur,  tertio  nadu  the  prietor  in  the  third  order  of  sue- 
proxiinitatis  nomine  pr®tor  ad  sue-  cession,  by  title  of  tlieir  proximity, 
cessionem  vocat. 

Gai.  iii.  30. 

3.  Liberi  quoque,  qui  in  adoptiva  3.  Children,  who  are  in  an  adoptive 

familia  sunt,  ad  naturalium  paren-  family,  are  likewise  called  in  the  third 
turn  hereditatem  hoc  eodem  gradu  order  of  succession  to  the  inheritance 
vocantur.  of  their  natural  parents. 

Gai.  iii.  31. 

Justinian’s  change  in  the  law  of  adoption  left  the  adoptive 
child,  unless  adopteil  by  an  ascendant,  in  his  natural  family,  and, 
therefore,  he  could  come  in  as  a suxls  heres,  or  agnatus,  and  not 
merely  as  a cognatm.  But  the  text  would  still  be  applicable 
to  persons  adopted  by  an  ascendant  and  to  persons  sui  juris,  who 
arrogated  themselves. 

4.  Vulgo  qussitos  nullum  habere  4.  It  is  manifest  that  children  bom 

adgnatum,  manifestum  est,  cum  of  an  uncertain  father  have  no  agnati, 
adgnatio  a patre,  cognatio  sit  a inasmuch  as  agnation  proceeds  from 
■latre,  hi  autem  nullum  patrem  ha-  the  father,  cognation  from  the  mother, 
here  intelleguntor.  Eadem  ratione  and  such  cliildren  are  looked  upon  as 
neo  inter  se  quidem  possunt  videri  having  no  father.  And,  for  the  same 
consanguinei  esse,  quia  consangui-  reason,  consanguinity  cannot  be  said 
nitatis  jus  species  est  adgnationis ; to  subsist  between  these  children,  be- 
tautum  igitur  cognati  sunt  sibi,  sicut  cause  consanguinity  is  a species  of 
et  matris  cognatis.  Itaque  omnibus  agnation.  They  can,  therefore,  only 
istis  ea  parte  competit  bonorum  be  related  to  each  other  as  cognati  by 
possessio,  qua  proximitatis  nomine  being  so  related  by  their  mother;  and  it 
cognat  ivocantur.  is  for  this  reason  that  all  such  children 

are  admitted  to  the  possession  of  goods 
by  that  part  of  the  edict  which  calls 
the  cognati  by  title  of  their  proximity. 

D.  xxxviii.  8.  2.  4. 

B.  Hocloco  etilludnecessarioad-  6.  Here  we  may  observe,  that  by 
monendi  somus,  adgnationis  quidem  right  of  agnation  any  one  may  be  ad- 
jure admitti  aliquem  ad  hereditatem  mitted  to  inherit,  although  in  the  tenth 
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et  si  dccimo  gradu  sit,  sive  de  lege  degree,  both  by  the  law  of  the  Twelve 
duodeciiu  tabularura  quseramus,  sive  Tables,  and  by  the  edict  in  which  the 
de  edicto,  quo  prsetor legitimis  here-  prsetor  promises  that  he  will  give  the 
dibus  daturum  se  bonorum  posses-  possession  of  goods  to  the  leg^  heirs, 
sionem  poUicetur.  Proximitatis  vero  But  the  pr»tor  promises  the  possession 
nomine  his  soils  prsetor  promittit  of  goods  to  cognati  by  title  of  their 
bonorum  possessionem,  qui  usque  proximity  only  sss  far  els  the  sixth  de- 
ad sextum  gradum  cognationis  sunt,  mee  of  cognation,  and  in  the  seventh 
et  ex  septimo  a sobrino  sobrinaque  degree  to  those  cognati  who  Eire  the 
nato  naticve.  children  of  a second  cousin. 

D.  xxxviiL  16.  2.  1 ; D.  xxxviii.  8.  1.  3 ; D.  xxxviii.  8.  9.  pr. 

The  agnati  were  not  limited  by  the  tenth  depfree.  (See  Tit. 
6.  12.)  This  degree  is  only  given  as  an  instance  of  how  far  the 
succession  might  go.  But  the  sixth  degree  was  the  limit,  with  the 
exception  given  in  the  text,  of  the  succession  of  cognati. 


Tit.  VI.  DE  GRADIBUS  COGNATIONIS. 

Hoc  loco  necessarium  est  ex-  It  is  now  necessary  to  explain  how 
ponere,  quemadmodum  gradus  cog-  the  degrees  of  cognation  are  com- 
nationis  numerentur.  Qua  in  re  puted ; and  first  we  must  observe,  that 
inprimis  Eidmonendi  sumus,  cogna-  one  cognation  is  reckoned  by  ascend- 
tionem  aliam  supra  numerari,  aliam  ing,  a second  by  descending,  and  a 
infra,  aliELm  ex  transverso.  quee  third  by  going  transversely,  or,  as  it  is 
etiam  ex  latere  dicitur.  Superior  also  c^ed,  collaterally.  The  cogna- 
cognatio  est  parentum,  inferior  tion  reckoned  by  ascending  is  that  of 
liberorum,  ex  transverso  fratrumi  ascendants ; that  reckoned  by  descend- 
sororumve  eorumque,  qui  ex  his  ing  is  that  of  descendants ; that  reck- 
progenerantur,  et  convenienter  oned  transversely  is  that  of  brothers 
patrui,  Eunitae,  avunculi,  matertera;.  and  sisters,  and  their  issue,  and  con- 
Kt  superior  quidem  et  inferior  cog-  sequently  that  of  uncles  Emd  aunts, 
natio  a primo  gradu  incipit : at  ea,  whether  paternal  or  maternal.  In  the 
qu»  ex  transverso  numerator,  a ascending  and  descending  cognation 
secundo.  the  nearest  cognatus  is  in  the  first 

degree  ; in  the  trEinsverse,  the  nearest 
is  in  the  second. 

D.  xxxviii.  10.  1.  pr.  and  1. 

1.  Primo  grsLdu  est  supra  pater,  1.  In  the  first  degree  are,  ascend- 

mater,  infra  filius,  filia.  ing,  a father  or  a mother ; descending, 

a son  or  a daughter. 

D.  xxxviii.  10.. 1.  3. 

2.  Secundo  supra  avms,  avisi,  2.  In  the  second  degree  are,  as- 

infra  nepos,  neptis,  ex  transverso  cending,  a grandfather  or  a grand- 
frater,  soror.  mother;  descending,  a grandson  or 

granddaughter ; in  the  collaterEil  line, 
a brother  or  a sister. 

D.  xxxviii.  10.  1.  4. 

3.  Tertio  supra  proavus,  proavia,  3.  In  the  third  degree  are,  ascend- 
infra  pronepos,  proneptis,  ex  trans-  ing,  a great-gTEmdfather  or  a great- 
verso  fratris  sororisque  filius,  fiha  et  grandmother  ; descending,  a great- 
convenienter  patruus,  amita.,  avun-  grandson  or  OTeat-granddaughter ; 
cuius,  matertera  Patruus  est  patris  in  the  collateral  line,  the  son  or 
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frater,  qui  Grceoo  irarpac  vocatur ; 
aTimculu.s  eat  matri!i  (rater,  qui  apud 
Gnecos  proprie  pijr/Kur  appellatur : 
et  promiscue  6tu>s  dicitur.  Amita 
est  patria  soror,  matertera  vero 
matri.s  soror : utraque  3tia  vel 
•pud  quosdam  njdit  appellatur. 


D.  xxxriii.  10.  1.  5 ; 

4.  Quarto  ^adu  supra  abavus, 
abavia,  infra  abnepos,  abneptis,  ex 
transver-so  fratris  sororisque  nepos, 
neptis  et  convenienter  patruus  mag- 
nu.s,  amita  magna  (id  est  avi  frater 
et  soror),  item  avunculus  magnus, 
matertera  magna  (id  est  avim  frater 
et  soror),  consobrinus,  consobrina 
(id  est  qui  quteve  ex  fratribus  aut 
sororibus  prugenerantur).  Sod  qui- 
dam  recte  consobrinos  eos  proprie 
putaut  dici,  qui  ex  duabus  sororibus 
progenerantur,  quasi  con.sororinos : 
eos  vero  qui  ex  duobus  fratribus 
progenerantur,  proprie  fratres  pa- 
trueles  vocari  (si  autem  ex  duobus 
fratribus  filial  nascantur,  sorores 
patrueles  appellantur) : at  eos,  qui 
ex  fratre  et  sorore  propagautur, 
amitinos  proprie  dici  (amitte  tuie 
fitii  comsobrinum  te  appellant,  tu 
illos  amitinos). 


D.  XXXV 


daughter  of  a brother  or  sister ; and 
so  accordingly  is  an  uncle  or  an 
aunt,  whether  paternal  or  maternal. 
Fatnnu  is  a father’s  brother,  called 
in  Greek  irarpoit;  amncitlut  is  a 
mother’s  brother,  in  Greek  pijrpciit ; 
6(ios  is  applied  indifferently  to  either ; 
amita  is  a father's  sister,  matertera  a 
mother's  sister,  and  each  is  called  in 
Greek  deia  indifferently,  and  some- 
times TJ)6is. 

D.  xxxviii.  10.  10.  14. 

4.  In  the  fourth  degree  are,  as- 
cending, a great-great-grandfather,  or 
a great-great-grandmother ; descend- 
ing, a great-great-grandson,  or  a great- 
great-granddaughter  ; in  the  collateral 
line,  the  grandson  or  the  granddaughter 
of  a brother  or  a sister ; as  also  a 
great-uncle  or  great-aunt,  paternal, 
that  is,  the  brother  or  sister  of  a 
grandfather  ; or  maternal,  that  is,  the 
brother  or  sister  of  a grandmother ; 
and  first  cousins  (consobrinus,  -a),  that 
is,  the  children  of  brothers  or  sisters ; 
but  to  speak  strictly,  according  to 
some,  it  is  the  children  of  sisters 
that  are  properly  called  conaohrini,  as 
if  conanrorini ; the  children  of  brothers 
are  properly /rofrespafruefss,  if  males  ; 
sorores  patruelea,  if  females;  the  chil-  ‘ 
dren  of  a brother  and  of  a sister  are 
properly  amitini ; the  children  of 
your  amifa  (aunt  by  the  father’s  side) 
call  you  consobrinus,  and  you  call  them 
amitini. 
ii.  10.  1.  6. 


6.  Quinto  supra  atavus,  ataWa, 
infra  adnepos,  Mneptls,  ex  trans- 
verso  fratris  sororisque  pronepos, 
proneptis  et  convenienter  propa- 
truus,  proamita  (id  est  proavi  frater 
et  soror),  proavunculus,  promater- 
tera  (id  est  proaviee  frater  et  soror), 
item  fratris  patruelis,  sororis  po- 
truelis,  oonsobrini  et  consobrin®, 
amitini,  amitin®  fllius,  filia,  pro- 
pius  sobrino,  sobrina  (hi  sunt  patrui 
miigni,  arait®  magn®,  avunculi 
magni,  materter®  magn®  filius, 
filia). 


5.  In  the  fifth  degree  are,  ascend- 
ing,  a great-grandfather’s  grandfather, 
or  a great-grandfather’s  grandmother  ; 
descending,  a great-grandson  or  a 
great-granddaughter  of  a grandson  or 
granddaughter ; in  the  collateral  line, 
a great-grandson  or  great-grand- 
daughter of  a brother  or  sister,  as 
also  a great-grandfather’s  brother  or 
sister,  or  a great-grandmother's  bro- 
ther or  sister  ; also,  the  son  or  daughter 
of  a first  cousin,  that  is,  of  a f rater  or 
aoror  patruelia,  of  a conaobrinua  or 
consobrina,  or  of  an  amitinua  or  ami- 
tina ; also  cousins  who  precede  by  a 
degree  second  cousins,  that  is,  the 
son  or  daughter  of  a great-uncle  or 
great-aunt,  jjaternal  or  maternal. 


D.  xxxviii.  10.  1.  7. 
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Propior  eobrino  is,  to  use  the  exact  equivalent,  a first  cousin 
once  removed.  He  is  one  dej^'e  nearer  {propius)  than  a sobrinus 
or  second  cousin. 


6.  Sexto  grade  sunt  supra  trita- 
vus,  tritavia,  infra  trinoixis,  trineptis, 
ex  tninsverso  fratris  sororisque  abne- 
pos,  abneptis  et  convenienter  ab- 
patruus,  abamita  (id  est  abavi  frater 
et  sorer),  abaruuculus,  abmatertera 
(id  eat  abaviie  frater  et  soror),  item 
sobriui  sobrinsenue  (id  est  qui 
qiueve  ox  fratribus  vel  sororibua 
patruelibus  vel  consobrinis  vel  ami- 
linis  progonerantur). 


D.  XXXV 


6.  In  the  sixth  degree  are,  as- 
cending, a great-grandfather’s  great- 
grandfather, or  a great-grandfather’s 
great-grandmother ; descending,  the 
great-grandson  or  great-granddaugh- 
ter of  a great-grandson  or  a great- 
granddaughter  ; in  the  collateral  line, 
a great-groat -grandson  or  a great- 
great-granddaughter  of  a brother  or 
sister ; as  also,  a great-great-grand- 
father’s brother  or  sister,  and  a great- 
great-grandmother’s  brother  or  sister ; 
also,  second  cousins,  that  is,  the  sons 
and  daughters  of  first  cousins  in 
general,  whether  the  first  cousins 
are  sprung  from  two  brothers  or  two 
sisters,  or  a brother  and  a sister, 
iii.  10.  3. 


Tlie  list  of  the  persons  belonijin"  to  the  sixth  degree  here 
given  is  not  complete,  as,  will  be  seen  by  looking  at  the  accom- 
panj'ing  table.  To  make  the  list  complete  we  .should  have  to 
insert,  as  Huschke  inserts  in  the  text  after  abavite  frater  et  soror, 
the  following  words : — ‘ Item  propatrui,  proamitte,  proavunculi, 
promaterterm  filiu.s,  filia,  item  fratris  patruelis,  sororis  patruelis, 
consobrini,  consobrinm,  amitini,  amitinaj  nepos,  neptis  ’ . 

7.  Haotenus  ostendi.sse  sutficiet,  7.  It  is  sufficient  to  have  shown 
((uemadniodum  gradus  cognationis  thus  far  how  degrees  of  cognation  are 
uumcruntur.  Nauique  ex  his  palam  reckoned ; and  from  the  e.xamplea 
est  intellegere,  quemadniodum  ul-  given  the  more  remote  degrees  may 
terius  quoque  gradus  numerare  be  computed ; fur  each  generation 
debemus,  (juippe  semper  generata  always  adds  one  degree  ; so  that  it  is 
i|uieque  persona  gradum  adiciat,  much  easier  to  express  in  what  degree 
ut  longe  facilius  sit  resptmdere  any  person  is  related  to  another  than 
quote  quisque  gradu  sit,  quam  pro-  to  denote  such  fierson  by  his  proper 
pria  cognationis  appellatione  quern-  term  of  cognation, 
quam  denotare. 

D.  xxxviii.  10.  10.  9. 


8.  .\dgnationis  quo<iuo  gradus  8.  The  degrees  of  agnation  are 

eiKlem  moclo  numerantur.  reckoned  in  the  same  manner. 

9.  .Sed  cum  m.agis  Veritas  oculata  9.  But  as  truth  is  fixed  in  the  mind 

fide  quam  per  aures  animis  hominum  much  better  by  the  eye  thou  by  the 
infigitur,  idee  necessarium  duximus,  ear,  we  have  thought  it  neces.sary  to 
post  narrationcm  groduum  etiam  subjoin,  to  the  account  given  of  the 
eos  prresenti  libro  inscribi,  quatenus  degrees,  a table  of  them,  that  the 
jHissint  et  auribus  et  inspectione  young  student,  both  by  hearing  and 
adulescentes  perfectissimam  gradu-  by  seeing,  may  gain  a perfect  know- 
urn  doctrinam  adipisci.  ledge  of  them. 

This  table  Is  given  in  the  opjwsite  page. 
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10.  lUud  cerium  est,  ad  serviles 
cognationeg  illam  partem  edicti,  qua 
proximitatig  nomine  bonorum  pog- 
geggio  promittitur,  non  pertinere : 
nam  nec  ulla  antiqua  lege  tails  cog- 
uatio  computabatur.  Sed  nogtra 
oongtitutione,  quam  pro  jure  patro- 
natug  feoimug  (quod  jus  ugque  ad 
nostra  tempora  gatis  obscurum  atque 
nube  plenum  et  undique  confugum 
(uerat),  et  hoc,  humanitate  sugger- 
ente,  concesaimug,  ut  si  quis  in  ser- 
vili  consortio  congtitutug  liberum 
vel  liberos  habuerit  give  ex  libera 
give  servilis  condicionis  muliere,  vel 
contra  gerva  mulier  ex  libero  vel 
gervo  habuerit  liberog  cujugcumque 
gexus,  et  ad  libertatem  big  perveni- 
entibus  et  hi,  qui  ex  gervili  ventre 
nati  sunt,  libertatem  meruenmt,  vel 
dum  muliereg  liberte  erant,  ipgi  in 
gervitute  eas  babuerunt  et  postea  ad 
libertatem  pervenerunt,  uthi  omnes 
ad  succeggionem  vel  patrig  vel  matris 
veniant,  patronatug  jure  in  hac  parte 
gopito : bos  enim  liberog  non  golum 
in  suorum  parentum  succeggionem, 
sed  etiam  alterum  in  altering  mu- 
tuara  succeggionem  vocavimus,  ex 
ilia  lege  gpecialiter  eos  vocanteg,  give 
soli  inveniantur,  qui  in  gervitute 
nati  et  postea  inanumissi  sunt,  give 
una  cum  aliig,  qui  post  libertatem 
parentum  conccpti  sunt,  give  ex 
eadeni  matro  vel  eodem  patre  give  ex 
aliisnuptiig,  ad  gimilitudinemeorum, 
qui  ex  justis  nuptiis  procreati  sunt. 


10.  It  is  certain  that  the  part  of  the 
edict  in  which  the  possession  of  goods 
is  promised  by  title  of  proximity,  does 
not  apply  to  servile  cognation,  which 
was  not  recognised  by  any  ancient  law. 
But,  by  our  constitution  concerning 
the  right  of  patronage,  a right  hitherto 
so  obscure,  so  cloudy  and  confused,  we 
have  enacted,  from  a feeling  of  hu- 
manity, that  if  a male  slave  lives  with, 
and  hag  children  by,  a woman  either 
free  or  a slave,  or  conversely,  if  a female 
slave  has  a child  or  children  of  either 
sex  by  a freeman  or  a slave,  then  if  those 
of  the  parents  who  are  not  free  are 
enfranchised,  and  the  children,  whose 
mother  was  a slave,  are  also  made  free  ; 
or  if  the  mothers  were  originally  free, 
but  the  fathers  had  lived  with  them 
after  they  had  been  reduced  to  a servile 
condition  and  afterwards  both  parents 
had  been  made  free  : — then  in  these 
cases,  the  children  shall  all  succeed  to 
their  father  or  mother,  the  right  of 
patronage  as  to  this  portion  of  it  lying 
dormant.  For  we  nave  called  these 
children  to  succeed  not  only  to  their 
parents,  but  algo  mutually  to  each 
other,  and  that  whether  they  have  all 
been  born  in  servitude  and  afterwards 
enfranchised,  or  whether  they  succeed 
with  others  who  were  conceived  after 
the  enfranchisement  of  their  parents  ; 
and  also  whether  they  have  all  the 
same  father  and  mother,  or  have  a 
different  father  or  mother,  exactly  as 
would  be  the  ca^e  with  the  issue  of 
parents  legally  married. 


D.  xxxviii.  8.  1.  2 ; C.  vi.  4.  4. 


The  text  here  is  very  obscure.  It  is,  perhaps,  obvious  that  the 
children  are  to  succeed  to  both  their  parents,  and  to  inherit  from 
each  other  without  interference  from  tlie  rights  of  patronage  in  the 
following  cases  : — (1)  When  the  father  and  mother  are  slaves  and 
they  and  the  children  have  been  enfranchised.  (2)  W’hen  the 
father  is  a slave  and  the  mother  a freewoman,  and  the  father  has 
been  enfranchised.  (3)  When  the  father  is  a freeman,  the  mother 
a slave,  and  the  mother  and  children  have  been  enfranchised. 
But  the  text  goes  on  to  contemplate  a further  case  in  the  words  vel 
dum  mulierea  liberae  erant  ipai  in  aervitute  eas  habuerunt.  The 
ordinary  reading  is  eos,  and  then  ipai  may  probably  be  taken  of 
their  masters : but  this  is  exactly  the  first  of  the  above-mentioned 
cases  over  again,  and  has  been  stated  in  the  words  si  qieis  in 
servili  consortio constitxdus  libeTnxm  velliberoa  habuerit  ex  libera 
muliere.  Huschke  reads  eos,  and  suggests  that  the  passage  jnay 
refer  to  women  who,  under  the  aenatusconaultum  Claxidianum 
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(Tit.  12. 1),  had  been  made  the  slaves  of  the  masters  of  the  fathers, 
and  thus  thefourthcase  would  be  that  of  children  whowere  the  issue 
of  a slave  by  a mother  originally  free,  but  reduced  to  the  pasition  of 
a slave,  and  whose  parents  had  been  subsequently  manumitted. 
This  suggestion  has  the  advantage  of  making  out  a fourth  case, 
and  is  perhaps  therefore  to  be  adopted ; but  some  violence  has  to  be 
put  on  the  Latin  to  carry  it  out,  and  it  must  be  remembered  that 
the  senatxisconsultv/in  Claudianum  was  abrogated  by  Justinian. 

11.  Bepetitis  itaque  omnibus,  11.  To  recapitulate  what  we  hare 

quc  jam  tradidimus,  apparet,  non  said  on  this  subject,  it  appears  that 
semper  eos,  qui  parem  gradum  cog-  those  who  are  m the  same  degree 
nationis  optinent,  pariter  vocari,  of  cognation  are  not  always  called 
eoqne  amplius  nec  eum  quidem,  qui  equally  to  the  succession ; and  fur- 
proximior  sit  cognatus,  semper  po-  ther,  that  even  the  nearer  in  degree 
tioremesse.  Cmnenim  prime  causa  of  cognation  is  not  always  preferred, 
sit  suomm  heredum  quoeque  inter  For,  as  the  first  place  is  given  to  sui 
suos  heredes  jam  enumeravimus,  heredes,  and  to  those  who  are  num- 
apparet,  pronepotem  vel  abnepotem  bered  with  them,  it  is  evident  that 
defuncti  potiorem  esse  quam  fratrem  the  great-grandson  or  great-great- 
aut  patrem  matremque  defuncti,  grandson  is  preferred  to  the  brother 
cum  ^ioquin  pater  quidem  et  mater,  or  even  the  father  or  mother  of  the 
ut  supra  quoque  tradidimus,  primum  deceased,  although  a father  and 
gradiuu  cognationis  optineant,  frater  mother  (as  we  have  before  observed) 
vero  secundum,  pronepos  autem  ter-  are  in  the  first  degree  of  cognation, 
tio  gradu  sit  cognatus  et  abnepos  a brother  in  the  second,  a great- 
quarto  : nec  interest,  in  potestate  grandson  in  the  third,  and  a great- 
uiorientis  fuerit  an  non  fuerit,  quod  great-grandson  in  the  fourth ; neither 
vel  emancipatus  vel  ex  emancipato  does  it  make  any  difference  whether 
aut  ex  feminino  sexu  propagatus  the  descendants  were  under  the  power 
est.  of  the  deceased  at  the  time  of  bis 

death,  or  out  of  his  power,  either  by 
being  themselves  emancipated,  or  by 
being  the  children  of  those  who  were 
so,  nor  whether  they  were  descended 
by  the  female  line. 

D.  xxxviii.  10.  1.  2. 

12.  Amotisquoquesuis  heredibus  12.  But,  when  there  are  no  sui 
quosque  inter  suos  heredes  vocari  heredei,  nor  any  of  those  who  are 
diximus,  adgnatus,  qui  integrum  jus  called  with  them,  then  an  agnatus 
adgnationis  habet,  etiamsi  longis-  who  has  retained  his  full  rights, 
simo  gradu  sit,  plerumque  potior  ha-  although  he  be  in  tbe  most  distant 
betur  quam  proximior  cognatus : degree,  is  generally  preferred  to  a 
nam  patrui  nepos  vel  pronepos  avun-  cognatus  in  a nearer  degree  ; thus  the 
culo  vel  inaterters  prsfertur.  To-  grandson  or  great-grandson  of  a pater- 
tiens  igitur  dicimus  ant  potiorem  nal  uncle  is  preferred  to  a maternal 
haberi  eum,  qui  proximiorem  gra-  uncle  or  aunt.  Thus,  when  we  say 
dum  cognationis  optinet,  aut  pariter  that  the  nearest  in  degree  of  cognation 
vocari  eos,  qui  cognati  sint,  quotiens  is  called  to  the  succession,  or,  if  there 
neque  suorum  heredum  jure  quique  be  many  in  the  same  degree,  that 
inter  suos  heredes  sunt,  neque  ad-  they  are  all  called  equally,  it  is  subject 
gnationis  jure  aliquisprteferri  debeat  to  there  being  no  sui  heredes,  nor  any 
secundum  ea,  quse  tradidimus,  ex-  of  those  who  are  called  with  them, 
ceptis  fratre  et  sorore  emancipatis,  nor  any  one  who  ought  to  be  preferred 
qui  ad  successionem  fratrum  vel  by  right  of  agnatio,  according  to  the 
sororum  vocantur,  qui  et  si  capite  principles  we  have  laid  down.  And  we 
deminuti  sunt,  tamen  prseferuntur  must  notice  the  exception  made  in  the 
ceteris  ulterioris  gradus  adgnatis.  case  of  an  emancipated  brother  and 
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sister  who  ore  called  to  the  succession 
of  their  brothers  and  sisters  ; for,  al- 
though they  have  suffered  a capitis 
(icminutio,  they  are  nevertheless  pre- 
ferred to  all  aijnati  of  a more  remote 
degree. 

G.u.  iii.  27,  29;  C.  v.  30.  4. 


Tit.  VII.  DE  SUCCESSIONE  LIBERTORUM. 


Nunc  de  libertorura  bonis  videa- 
mus.  Olim  itaque  licebat  liberlo 
patronum  suum  impune  testaniento 
prteterire : nam  ita  demiim  lex  duo- 
decim  tabularum  ad  hereditatera 
liberti  vocabat  patronum,  si  intesta- 
tus  mortuus  esset  libcrtns,  nullo  suo 
herede  relicto.  Itaque  intestato 
quoque  mortuo  liberto,  si  is  suum 
heredem  reliquisset,  nihil  in  bonis 
ejuspatrono  juris  erat.  Etsiquidem 
ex  naturalibus  liberis  aliquem  suum 
heredem  reliquisset,  nulla  videbatur 
querela : si  vero  adoptivus  hlius 
esset,  aperte  iniquum  erat,  nihil  juris 
patrono  supcresse. 


We  will  now  speak  of  succession 
to  freedmen.  A freedman  might  for- 
merly, with  impunity,  omit  in  his 
testament  any  mention  of  his  patron, 
for  the  law  of  the  Twelve  Tables  called 
the  patron  to  the  inheritance  only 
when  the  freedman  died  intestate 
without  leaving  any  suus  hercs.  There- 
fore, though  he  had  died  intestate,  yet 
if  he  had  left  a suus  heres,  the  patron 
had  no  claim  upon  his  estate.  And, 
certainly,  when  the  suus  heres  was  a 
natural  child  of  the  deceased,  the 
atron  had  no  cause  of  complaint ; 
ut  when  the  suus  heres  was  only  an 
adopted  son,  it  was  manifestly  unjust 
that  the  patron  should  have  no  claim. 


Gai.  iii.  39,  40. 


The  law  of  the  Twelve  Tables  regulated  the  succe.ssion  to 
enfranchised  slaves  a.s  follows : an  enfranchised  slave  hail  no 
(iffnati,  for  he  belonged  to  no  civil  family ; but  he  might  marry 
and  found  a family  of  his  own,  and  then  his  children  would  be  his 
siii  heredes,  or  he  might  gain  siti  heredes  by  adoption.  If  he  died 
intestate,  his  sui  heredes  succeeded  to  him  ; and  in  default  of  siti 
heredes,  the  patron,  or,  if  the  patron  was  dead,  the  children  of 
the  patron,  took  the  place  of  a<jnat%,  and  received  the  inheritance 
in  capita,  as  apnati  did.  The  enfranchised  slave  had,  however, 
full  power  to  make  a testament,  and  might  pa.ss  over  both  his  own 
sui  heredes  and  his  patron.  A female  slave,  however,  if  emanci- 
pated, could  not  exclude  the  patron  from  her  inheritance  ; for  she 
could  have  no  sui  heredes,  being  a woman  ; and  as  she  was  always, 
on  account  of  her  sex,  considered  under  the  tutela  of  her  patron, 
she  was  incapable  of  making  a testament,  unless  with  the  con.sent 
of  her  patron.  (Ulp.  Rey.  29.  2 ; Gai.  iii.  43.) 


1.  Qua  de  causa  postea  praetoris 
edicto  hiec  juris  iniquitas  emendata 
est.  Sive  enim  faciebat  testamen- 
tum  libertus,  jubebatur  ita  testari, 
ut  patrono  partem  dimidiam  bon- 
orum  suorum  relinqueret ; et  si  aut 
nihil  aut  minus  poHis  dimidite  re- 
liquerat,  dabatur  patrono  contra 
tabulas  testament!  partis  dimidiee 


1.  This  unfairness  in  the  law  was 
therefore  afterwards  amended  by  the 
edict  of  the  praetor.  Every  freedman 
who  made  a testament  was  commanded 
to  make  such  a disposition  of  his  pro- 
perty as  to  leave  one  half  to  his  patron  ; 
and,  if  the  testator  left  him  nothing, 
or  less  than  a half,  then  the  possession 
of  half  was  given  to  the  patron  contra 
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bononm]  possessio.  Si  vero  intes- 
tatiis  nioriebatur,  sno  herede  relicto 
filio  adoptive,  dabatnr  «que  patrono 
contra  huno  suum  heredem  partis 
dimidie  bonorum  possessio.  Prod- 
esse  autem  liberto  solebant  ad  ex- 
clndendum  patronum  naturales  li- 
beri,  non  solum  quos  in  potestate 
mortis  tempore  habebat,  sed  etiam 
emancipati  et  in  adoptionem  dati, 
si  modo  ex  aliqua  parte  heredes 
script!  erant  aut  prieteriti  contra 
tabnias  bonorum  possessionem  ex 
edicto  petierant ; nam  exberedati 
cnllo  modo  repellebant  patronnm. 


tabulas.  And  if  a freedmon  died  in- 
testate, leaving  an  adopted  son  as  his 
suus  heres,  stiU  the  possession  of  a half 
was  given  to  the  patron.  But  the 
patron  was  excluded  by  the  natural 
children  of  a freedman,  not  only  by 
those  in  his  power  at  the  time  of  his 
death,  but  by  those  children  also  who 
had  been  emancipated  or  given  ia 
adoption,  provided  that  they  were  in- 
stituted heirs  for  some  part,  or,  ia 
case  they  were  omitted,  had  demanded 
the  possession  contra  tabulat,  under 
the  pr®torian  edict.  For  in  no  way 
did  msinherited  children  exclude  the 
patroa 


Gai.  iii.  41. 


The  praetor  considered  it  hard  that  a testament,  or  sui  heredes^ 
gained  by  adoption  or  by  the  marriage  of  a wife  in  manu,  should 
exclude  the  patron.  This  was  to  exclude  him  by  purely  voluntary 
acts  of  the  freedman.  If  the  freedman  had  children  really  bom 
to  him,  that  constituted  a good  reason  why  the  patron  should  be 
excluded,  and  in  this  case  the  praetor  did  not  interfere.  It  is  to- 
be  observed  that  the  praetor  left  the  law  ais  it  was  if  it  was  a 
natrona,  or  a female  child  of  the  patronus,  who  wa«  excluded  ; 
out  by  the  lex  Papia  Poppaa  (a.D.  9)  women  with  a certain  num- 
ber of  children  were  placed  on  a level  with  men  in  this  respect. 
(Gai.  iiL  49 ; Ulp.  Reg.  29.  6.) 


2.  Fostea  lege  Papia  adaucta 
sunt  jura  patronorum,  qui  locu- 
pletiores  libertos  habebwt.  Cautum 
est  enim,  nt  ex  bonis  ejus,  qui  ses- 
tertiorum  centum  milium  patrimo- 
nium  reliquerit  et  panciores  quam 
tres  liberos  habebat,  sive  is  testa- 
mento  facto,  sive  intestate  raortuus 
erat,  virilis  pars  patrono  deberetur. 
Itaque  cum  unum  filium  filiamve 
heredem  reliquerit  libertus,  perinde 
pars  dimidia  patrono  debebatur,  ac 
si  is  sine  ullo  filio  filiave  decessisset : 
cum  duos  duasve  heredes  reliquerat, 
tertia  pars  debebatur  patrono : si 
tres  reliquerat,  repcllebatur  patron- 
us. 


Gai. 


2.  But  afterwards  the  rights  of 
patrons,  who  had  wealtlw  freednien, 
were  enlarged  by  the  lex  Papia,  which 
provided  that  the  patron  should  have 
one  equal  share  in  the  distribution  of 
the  effects  of  his  freedman,  whether 
dying  testate  or  intestate,  if  the  freed- 
man had  left  a patrimony  of  a hundred 
thousand  sesterces,  and  fewer  than, 
three  children.  Thus,  if  a freedman 
possessed  of  such  a fortune  left  only 
one  son  or  daughter  as  heir,  a half  was 
due  to  the  patron,  exactly  as  if  the  de- 
ceased had  died  testate,  without  hav- 
ing any  son  or  daughter.  But,  when 
there  were  two  heirs,  male  or  female, 
a third  part  only  was  due  to  the  patron  ; 
and,  when  there  were  three,  the  patron 
was  wholly  excluded, 
iii.  42. 


By  the  same  law,  freedwomen  having  four  children  were  so 
far  freed  from  theyua  patronatua  that  the  patron  received  only 
an  equal  share.  (Ulp.  Reg.  xxix.  3 ; Gai.  iii.  44.) 

8.  Sed  nostra  constitutio,  quam  3.  But  our  constitution,  published 
pro  omnium  notione  Grsca  lingua,  in  a compendious  form,  and  in  the 
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compendioao  tractatu  habito,  com- 
posuimus,  itahujusmodi  causaa  defi- 
nivit,  ut  si  quideiu  libertus  vel  liberta 
miiiores  centenariis  sint,  id  eat  minus 
centum  aureis  habeant  substantiam 
(sic  enim  legis  Papise  aummam  inter- 
pretati  sumus,  ut  pro  mile  sestertiis 
unus  aureus  oomputetur),  nullum 
locum  habeat  patronus  in  eorum  suc- 
ceasionem,  si  tamen  testamentum 
fecerint.  Sin  autem  intestati  de- 
cesserint,  nullo  liberorum  relicto, 
tunc  patronatus  jus,  quod  erat  ex 
lege  duodecim  tabularum,  integrum 
reservavit.  Cum  vero  majores  cen- 
tenariis sint,  si  heredes  vel  bonorum 
possessores  liberos  habeant  sive 
nnum  sive  plures  cujuscumque  sexus 
vel  gradus,ad  eos  successionem  paren- 
tum  deduximus,  omnibus  patronis 
una  cum  sua  progenie  semotis.  Sin 
autem  sine  liberis  decesserint,  si 
qiiidem  intestati,  ad  omnem  hcredi- 
tatem  patronos  patronasque  vocavi- 
mus : si  vero  testamentum  quidem 
leccrint,  patronos  autem  vel  patro- 
nas  proeterierint,  cum  nullos  liberos 
haberent  vel  habentes  eos  exhere- 
daverint,  vel  mater  sive  avus  mater- 
nus  eos  preeterierit,  ita  ut  non  pos- 
sint  argui  inofficiosa  eorum  tcsta- 
menta  : tunc  ex  nostra  constitutione 
per  bonorum  possessionem  contra 
tabulas  non  dimidian,  ut  ante,  sed 
tertiam  partem  bonorum  liberti 
consequantur,  vel  quod  deest  eis, 
ex  constitutione  nostra  repleatur,  si 
quando  minus  tertia  parte  bonorum 
suorum  libertus  vel  liberta  eis  re- 
liquerint,  ita  sine  onere,  ut  nee 
lil^ris  liberti  liberteeve  ex  ea  parte 
legata  vel  fideicommissa  prEestentur, 
sed  ad  coheredes  hoc  onus  redun- 
daret ; multis  aliis  casibus  a nobis 
in  prcefata  constitutione  congregatis, 
quos  necessaries  esse  ad  hujusmodi 
juris  dispositionem  perspeximus  ; ut 
tarn  patroni  patronteque  qnam  liberi 
eorum  nec  non  qui  ex  transverse 
latere  veniunt  usque  ad  quintum 
gradiun  ad  successionem  libertorum 
vocentur,  sicut  ex  ea  constitutione 
intellegcndum  est : ut  si  ejusdem 
patroni  vel  patronee  vel  duorum 
duarum  pluriumve  sint  liberi,  qui 
pro.xiraior  est,  ad  liberti  sen  libertse 
vocetur  successionem  et  in  capita, 
non  in  stirpes  dividatur  successio, 
eodem  modo  et  in  his,  qui  ex 
transverse  latere  veniunt,  servan- 
•do.  Piene  enim  consonantia  jura 


Greek  language,  for  the  information  of 
all  men,  established  the  following  rules. 
If  a freedman  or  freedwomsm  are  less 
than  centenarii,  Le.  when  their  fortune 
does  not  reach  a hundred  aurei  (the 
amount  at  which  we  estimated  the  sum 
mentioned  in  the  lex  Papia,  counting 
one  aureus  for  a thousand  sesterces), 
the  patron  shall  not  be  entitled  to  any 
share  in  the  succession,  provided  the 
deceased  has  made  a testament.  But 
where  a freed  man  or  woman  dies  in- 
testate, and  without  children,  the  right 
of  patronage  is  maintained  vmdimi- 
nished,  and  is  as  it  formerly  was, 
according  to  the  law  of  the  Twelve 
Tables.  But  if  a freed  person  leaves 
more  than  a hundred  aurei,  and  has 
one  descendant  or  several,  whatever  be 
their  sex  or  degree,  as  his  heirs  or  the 
possessors  of  his  goods,  such  descend- 
ant or  descendants  shall  succeed  their 
ascendant  to  the  exclusion  of  the 
patron  and  his  issue;  but  if  he  dies 
without  children  and  intestate,  we 
have  called  the  patron  or  patroness 
to  his  whole  inheritance.  If,  however, 
he  has  made  a testament,  omitting  his 
patron  or  patroness,  and  has  left  no 
children,  or  has  disinherited  them,  or 
if  a mother  or  maternal  grandfather 
has  omitted  them,  so  however  that 
such  testaments  cannot  be  attacked  as 
inofficious,  then,  according  to  our  con- 
stitution, the  patron  or  patroness  shall 
succeed  by  a possession  contra  tabulae, 
not  to  a half  as  formerly,  but  to  the 
third  part  of  the  estate  of  the  deceased 
freedman,  or  shall  have  any  deficiency 
made  up  in  case  the  freed  man  or 
woman  has  left  the  patron  or  patroness 
a less  share  thsm  a third  of  his  or  her 
estate.  But  this  third  part  shall  not 
be  subject  to  any  charge,  so  much  so 
that  it  shall  not  furnish  anj-thing  to- 
wards any  legacies  or  fideicommiesa, 
even  though  given  for  the  benefit  of 
the  children  of  the  deceased ; but  the 
whole  burden  shall  fall  exclusively  on 
the  co-heirs  of  the  patron.  In  the 
same  constitution  we  have  collected 
many  other  decisions  which  we  thought 
necessary  to  settle  the  law  on  the  sub- 
ject. Thus,  patrons  and  patronesses, 
their  children  and  collatei^  relations, 
so  far  as  the  fifth  degree,  are  called  to 
the  succession  of  their  freedmen  and 
freedwomen,  as  may  be  seen  in  the 
constitution  itself.  And  if  there  be 
several  children,  whether  of  one,  two, 
or  more  patrons  or  patronesses,  the 
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ingenuitatis  et  libertinitatis  in  nearest  in  degree  is  called  to  the  suc- 
saiccessionibus  fecunus.  cessionof  theireedmanorfreedwoinan  ; 

and  the  estate  is  divided  in  capita  and 
not  in.  stirpes.  It  is  the  same  with 
collaterals  ; for  we  have  made  the  laws 
of  suecession  as  regards  persona  free- 
hom  and  as  regards  enfranehised 
slaves  almost  the  same. 

C.  vi.  4.  4. 


Doing  away  with  all  distinction  of  sex,  and  making  the  claim 
of  the  patrona  the  same  as  that  of  the  patronus,  and  the  position 
of  the  liherta  the  same  as  that  of  the  libertua,  Justinian  thus  regu- 
lates the  succession  ab  intestato : first  come  the  children  of  the 
freedman,  whether  in  his  power  or  not,  or  even  if  bom  before  he 
was  enfranchised  ; then,  if  he  has  no  children,  come  the  patron  and 
his  descendants ; in  default  of  these,  the  collaterals  of  the  patron 
to  the  fifth  degree.  If  the  freedman  has  children,  he  can  make 
any  testament  he  pleases ; if  he  has  not,  he  can  only  make  what 
testament  he  pleases  provided  his  fortune  is  less  than  one  hundred 
aurei;  if  it  is  more,  he  must  leave  the  patron  one  unencumbered 
third,  or  the  law  will  give  this  third  contra  tabulas. 


4.  Sed  htec  de  his  libertinis  hodie 
dicenda  sunt,  qui  in  oivitatem  Boma- 
nam  pervenerunt,  cum  neo  sunt  alii 
liberti,  simul  et  dediticiis  et  Latinis 
sublatig,  cum  Latinorum  legitimie 
Buccessiones  nullce  penitus  erant,  qui 
licet  ut  liberi  vitam  suam  perage- 
bant,  attamen  ipso  ultimo  spiritu 
simul  animom  atqne  libertatem 
amittebant,  et  quasi  servorum  ita 
bona  eorum  jure  quodammodo  pe- 
culii  ex  lege  Junia  manumissores 
detinebant.  Postea  vero  senatus- 
consulto  Largiano  cautum  fuerat, 
ut  liberi  manumissoris,  non  no- 
minatim  e.\beredati  facti,  extraneis 
heredibus  eorum  in  bonis  Latinorum 
prffiponerentur.  Quibus  supervenit 
etiam  divi  Trajani  edictum,  quod 
eundem  hominem,  si  invito  vel  igno- 
rante  patrono  ad  civitatem  venire  ex 
beneficio  principis  festinavit,  facie- 
bat  vivum  quidem  civcm  Bomanum, 
Latinum  autem  morientem.  Sed 
nostra  constitutione  propter  hujus- 
modi  condicionum  vices  et  alias  dif- 
ficultates  cum  ipsis  Latinis  etiam 
legem  Juniam  et  senatusconsultum 
Largionum  et  edictum  divi  Trajani 
in  perpetuum  deleri  censuimus,  ut 
omnes  liberti  civitate  Bomana  fru- 
antur,  et  mirabib  modo  quibusdam 
adjectionibns  ipsas  vias,  quee  in 
Latinitatem  ducebant,  ad  civita- 


4.  What  we  have  said  relates  in 
these  days  to  freedmen  who  are  citizens 
of  Borne  ; for  there  are  now  no  others, 
there  beingno  more  dediticii  or  Latini. 
And  the  Latini  never  enjoyed  any 
legal  right  of  succession  ; for  ^though 
they  lived  as  free,  yet,  with  their  last 
breath,  they  lost  at  once  their  life  and 
liberty  : and  their  goods,  like  those  of 
slaves,  were  claimed  by  their  manu- 
mittor,  as  a kind  of  peculium,  by  virtue 
of  the  lex  Junia  Norbana.  It  was  after- 
wards provided  by  the  senatusconsul- 
tum Largianum,  that  the  children  of  a 
manunaittor,  not  disinherited  by  name, 
should,  in  the  succession  to  the  goods 
of  a Latin,  be  preferred  to  any  strangers 
whom  a manumittor  might  institute 
his  heirs.  The  edict  of  the  Emperor 
Trajan  followed,  by  which,  if  a slave, 
either  against  the  will  or  without  the 
knowledge  of  his  patron,  had  managed 
to  obtain  Boman  citizenship  by  favour 
of  the  emperor,  he  was  regarded  as  a 
Boman  citizen  during  his  life,  but  ab 
his  death  was  looked  on  as  a Latin. 
But  we,  being  dissatisfied  with  the 
difficulties  attending  these  changes  of 
condition,  have  thought  proper,  by  our 
constitution,  for  ever  to  abolish  the 
Lathii,  and  with  them  the  lex  Junia, 
the  senatusconsultum  Largianum,  and 
the  edict  of  Trajan  ; so  that  all  freed- 
men whatever  become  citizens  of  Borne. 
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tem  Romanam  capiendam  trans-  And  we  have  happily  contrived,  by 
posuimus.  gome  additional  di.s]ioKitions,  that  the 

very  modes  used  to  confer  the  freedom 
of  Latins  have  now  become  modes  of 
conferring  Uonxan  citizenship. 

G.u.  iii  56-58,  63-65,  71-73  ; C.  vii.  6. 

Dediticii  and  Latini  Juniani.  See  Bk.  i.  Tit.  5.  3 and  note. 

Senatmconsulto  Larginno.  This  aenatusconsultinn  was 
passed  in  the  time  of  Claudius  (A.D.  42),  and  in  the  consulate  of 
Lupus  and  Largus.  (G.U.  iii.  63-67.)  As  we  might  infer  from  the 
te.Kt,  the  rights  of  the  children  of  the  patron  to  the  succe.ssion  of  a 
Latinm  Junianus  remained  if  they  were  di.sinherited  in  any 
other  way  than  by  name. 

the  edict  of  Trajan  the  rights  of  the  patron  were,  in  the  case 
mentioned  in  the  text,  restored  at  the  death  of  a Latinv^  exactly 
as  if  the  Ijatinm  had  never  become  a citizen  by  imperial  rescript. 
<G.\I.  iii.  72.) 


Tit.  VIII.  DE  ADSIGNATIONE  LIBERTORUM. 


In  suimna,  quod  ad  bona  liber- 
torum,  admonendi  sumus.  senatum 
censuisse,  ut  quamvis  ad  omnes  pa- 
troni  liberos,  qui  ejusdem  gradus 
sint,  sjqualiter  bona  libertorum  per- 
tineant,  tamcn  liceret  pareuti  uni 
ex  liberis  adsignare  libertum,  ut 
post  mortem  ejus  solus  is  patronus 
Iiabeatur,  qui  adsignatus  est,  et  ce- 
tcri  liberi,  qui  ipsi  quoque  ad  eadem 
buna,  nulla  adsignatione  interveni- 
ente,  pariter  admitterentur,  nihil 
juris  in  his  bonis  habeant.  Sed  ita 
demum  pristinum  jug  rccipiunt,  si 
is,  cui  adsignatus  est,  decesserit, 
nullis  liberis  relictis. 


Finally,  with  regard  to  the  goods 
of  freedmen,  we  must  remember  that 
the  senate  has  enacted,  that  although 
the  goods  of  freedmen  belong  equally 
to  all  the  children  of  the  patron  who 
are  in  the  same  degree,  yet  an  ascend- 
ant may  assign  a freedman  to  any  one 
of  his  children,  so  that,  after  the  death 
of  the  ascendant,  the  child,  to  wliora 
the  freedman  was  assigned,  is  alone 
considered  as  his  patron,  and  the  other 
children,  who  would  have  been  equally 
admitted  had  there  been  no  assign- 
ment, are  wholly  excluded.  But  if 
the  child  to  whom  the  assignment  has 
been  made  dies  without  issue  they 
regain  their  former  right. 


D.  xxxviii.  4.  1.  pr. 


The  senate  enacted  this  by  the  conaultwm  mentioned  in 
paragr.  3. 


1.  Xec  tantum  libertum,  sed  1.  Xot  only  a freedman,  but  a 

etiam  libcrtam,  et  non  tantum  filio  freedwoman  may  be  assigned,  and  not 
nepotive,  sed  etiam  filite  neptive  ad-  only  to  a son  or  grandson,  but  to  a 
signore  permittitur.  daughter  or  granddaughter. 

D.  xxxviii.  4.  1.  pr.,  and  4.  3.  1,  2. 

But  it  was  necessary  that  the  child  or  grandchild  should  be 
in  the  power  of  the  patron. 

2.  Datur  autem  hseo  adsimandi  2.  The  power  of  assigning  freed 
facultas  ei,  qui  duos  pluresve  liberos  persons  is  mven  to  him  who  has  two 
in  potestate  habebit,  ut  eis,  quos  in  or  more  children  in  his  power,  and  it 
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potestate  habet,  adsignare  ei  liber-  is  to  children  in  his  power  that  a fa- 
tmn  libcrtarave  liceat.  Unde  quie-  ther  may  a.ssign  a freedman  or  freed- 
rebatiir,  si  euui,  cui  adsignaverit,  woman.  Hence  the  question  arose, 
postca  eraancipaverit,  num  evanes-  supposing  a father  assigned  a freed- 
cat  adsignatio  ? Sed  placuit,  evan-  man  to  his  son,  and  afterwards  eman- 
escere,  quod  et  J uliano  et  aliis  cipatcd  that  son,  whether  the  assign- 
plerisqu  evisum  est.  ment  would  be  destroyed.  It  has  been 

determined  that  it  is  destroyed  ; such 
was  the  opinion  of  Julian  and  of  most 
others. 

D.  xxxviii.  4.  1.  pr. 

The  senatusconsultum  did  not  allow  the  patron  to  give  the 
freedman  new  heirs,  but  only  to  give  a preference  to  particular 
heirs.  If  the  children  pa-ssed  out  of  the  |»wer  of  the  patron,  they 
would  cea.se  to  be  heirs  of  the  freedman. 

3.  Xec  interest,  testamento  quis  3.  It  makes  no  difference,  whether 
adsignet  an  sine  testamento  : sed  the  assignment  of  a freedman  be  made 
etiam  quibuscumque  verbis  hoc  pa-  by  testament,  or  without  a testament, 
tronis  permittitur  facere  ex  ipso  And  patrons  may  make  it  in  any  terms 
senatusconsulto,  quod  Claudianis  whatever,  by  virtue  of  a senalwiconiiui- 
temporibus  factum  est  Suillo  Kufo  fi<m  passed  in  the  time  of  Claudius,  in 
ct  Ostorio  Scapula  consuhbus.  the  consulship  of  Suillus  Bufus  and 

Ostorius  Scapula. 

D.  xxxviii.  4.  1.  pr.  and  3. 

The  date  of  this  senatxisconsultiim  is  given  as  A.U.  45. 

Just  as  any  e.xpression  of  the  wishes  of  a patron  sufficed  to 
make  an  a.ssignment,  so  any  expression  of  a contraiy  wish  sufficed 
to  revoke  it.  (D.  xx.xviii  4.  1.  4.)  The  mere  disiidieriting  of  a 
child  did  not  revoke  a previous  a.ssignment.  (D.  xx.xviii.  4.  1.  6.) 

Tit.  IX.  DE  BONORUM  POS.SES.SIONIBUS. 

Jus  bonorum  possessionia  intro-  The  system  of  fconorumpossessiones 
ductum  est  a pnetore  emendandi  was  introduced  by  the  prietors  as  an 
veteris  juris  gratia.  Xec  solum  in  amendment  of  the  ancient  law,  this 
intestatorum  hereditatibus  vetus  jus  amendment  being  made  with  regard  to 
eo  modo  pr®tor  emendavit,  sicut  the  inheritances  not  only  of  intestates, 
supra  dictum  est,  sed  m eorum  quo-  as  we  have  said  above,  but  of  those 
que,  qui,  testamento  facto,  decess-  also  who  die  after  making  a testament, 
crint.  Xam  si  alienus  postumus  For  if  a posthumous  stranger  was  in- 
heres fuerit  institutus,  quamvis  her-  stituted  heir,  although  he  could  not 
editatem  jure  civili  adire  non  pot-  enter  upon  the  inheritance  by  the  civil 
erat,  cum  institutio  non  valebat,  law,  inasmuch  as  his  institution  would 
honorario  tamen  jure  bonorum  pos-  not  be  valid,  yet  by  the  pr®torian  law 
sesBor  efficiebatur,  videlicet  cum  a he  might  be  made  the  possessor  of  the 
prwtore  adjuvabatur : sed  hie  e goods,  because  he  received  the  assist- 

nostra  constitutione  hodie  recte  he-  ance  of  the  pr®tor.  But  such  a person 
res  instituitur,  quasi  et  jure  civili  may  now,  by  our  constitution,  be  le- 
non  incognitus.  g*-!!.''  instituted  heir  as  being  not  un- 

recognised even  by  the  civil  law. 

Gai.  ii.  242;  D.  i.  1.  71 ; D.  xxxviii.  6.  1.  pr. 

The  jus  civile  knew  of  no  other  mode  of  succession  than  that  of 
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those  who  were  strictly  heredea.  The  praetor  introduced  a new 
mode,  that  by  giving  possession  of  the  gpods.  This  was,  in  its  ori- 
gin, merely  the  placing  of  the  person  best  entitled  in  at  least  tempo- 
rary pos.session  of  the  hereditaa  incase  this  possession  was  disputed; 
and  then  the  praetor,  being  thus  called  on  to  admit  to  the  possession, 
in  process  of  time  regulated  this  admission  by  the  feeling  of  natural 
justice  which  it  was  part  of  his  province  to  entertain,  and  admitted, 
in  many  cases,  those  whose  blood  gave  a claim,  in  preference  to 
those  whom  the  course  of  the  civil  law  marked  out.  He  did  not, 
indeed,  admit  any  one  whom  the  law  expressly  rejected  ; for  the 
praetor  could  not  openly  violate  the  law ; but  when  the  law  was 
silent,  the  praetor  took  advantage  of  this  silence  to  admit  persons 
whom  the  law  passed  over.  (D.  xxxvii.  1. 12. 1.)  He  never  gave 
the  dominium  Quiritarium  in  anyof  the  goods  of  the  inheritance, 
but  only  the  dominium  bonitanti/m  (see  Introd.  sec.  62),  i.e.  he 
made  all  that  constituted  the  inheritance  a part  of  the  goods  (‘  in 
bonis  ’)  of  the  person  to  whom  he  gave  the  possession,  and  then 
usucapion  gave  this  person  the  legal  ownership. 

The  constitution  referred  to  in  the  text  is  not  in  the  Code  we 
now  have. 


1.  .\liquando  tamen  neque  emen- 
dandi  neque  impumandi  veteris 
juris,  sed  magis  connrmandi  gratia 
poUicetur  bonorum  possessionem. 
Nam  illis  quoque,  qui  recte  facto 
testamento  heredes  instituti  sunt, 
dat  secimdmn  tabulas  bonorum  pos- 
sessionem : item  ab  intestato  suos 
bercdes  et  adgnatos  ad  bononim  pos- 
sessionem vocat ; sed  etremota  quo- 
que bonorum  possessione,  ad  eos 
bereditas  pertinet  jure  civili. 


1.  nut  the  preetor  sometimes  be- 
stows the  possession  of  goods  with  a 
wish  not  to  amend  or  impugn  the  old 
law,  but  to  confirm  it ; for  he  also 
gives  possession  secundum  tabulas  to 
those  who  are  appointed  heirs  by  regu- 
lar testament.  Be  also  calls  sui  nercdcs 
and  agnati  to  the  possession  of  the 
goods  of  intestates,  and  yet  the  inherit- 
ance would  be  theirs  bv  the  civil  law, 
even  if  the  prietor  did  not  give  the 
possession  of  the  goods. 


Gai.  iii.  34 ; D.  irxvii.  1.  6.  1. 


The  person  to  whom  the  prmtor  gave  the  bonorum  possesaio 
could  make  use  of  the  interdict  (see  Introd.  sec.  107)  beginning 
with  the  words  ‘ Quorum  bonorum  ’ ; and  as  this  was  the  readiest 
way  of  procuring  the  praetor’s  aid  in  being  placed  in  possession,  the 
heir  might  be  glad  to  adopt  it,  though  the  possesaio  bonorum  did 
not  give  him,  as  it  did  others,  a title  to  succeed,  which  he  would 
not  otherwise  have  had. 

In  cases  provided  for  by  the  edict  the  prmtor  gave  possession 
in  the  exercise  of  his  executive  authority  (possesaio  edictalis).  If 
there  were  special  circumstances  in  the  case, the  praetor  would,  after 
hearing  opponents,  give  a special  pos.session  {possesaio  decretalis) 
which  was  not  always  protected  by  the  interdict  Quorum  bo  norum, 
but  might  be  protected  only  by  an  interdict  forbidding  forcible 
eviction.  (D.  xxxvii.  1).  1.  14 ; xxxvii.  1.  3.  8 ; xliii.  4.) 


2.  Quos  autem  prietor  solus  vocat  2.  But  tliose  whom  the  prctor  alone 
ad  hereditatem,  heredes  quidem  ipso  calls  to  an  inheritance,  do  not  in  law 
jure  non  fiimt  (nam  prsetor  heredem  become  heirs,  inasmuch  as  the  prtetor 
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facere  non  potest : per  legem  enim  cannot  make  an  heir,  for  heirs  are 
tantum  vel  similem  juris  constitu-  made  only  by  a law,  or  by  what  has 
tionem  heredes  fiimt,  veluti  per  the  effect  of  a law,  as  a aenatusconsul- 
senatusconsultum  et  constitutiones  turn  or  an  imperial  constitution.  But 
principales) ; sed  cum  eis  prstor  dat  when  the  prietor  giyes  any  persons  the 
bonorum  possessionem,  loco  hero-  possession  of  goods,  they  stand  in  the 
dum  constituuntur  et  vocantur  bon-  place  of  heirs,  and  are  called  the  pos- 
orum  possessores.  Adhuo  antem  sessors  of  the  goods.  The  prtetor  has 
et  alios  complures  gradus  prietor  also  devised  many  other  orders  of  per- 
fecit  in  bonorum  possessionibus  dan-  sons  to  whom  the  possession  of  goods 
dis,  dum  id  agebat,  ne  quis  sine  may  be  granted,  from  a wish  to  insure 
successors  moriatur : nam  angustis-  that  no  man  should  die  without  a suc- 
simis  finibus  constitutum  per  legem  cessor.  In  short,  the  right  of  succeed- 
duodecim  tabularum  jus  percipien-  ing  to  inheritances,  which  was  confined 
darum  hereditatum  prietor  ex  Ix}no  within  very  narrow  Umits  by  the  law 
et  eequo  dilatavit.  of  the  Twelve  Tables,  has  been  ex- 

tended by  the  prtetor  in  conformity  to 
the  principles  of  justice  and  equity. 

GaI.  iii.  18,  25,  32,  33. 

3.  Sunt  autem  bonorum  posses-  3.  The  testamentary  possessions  of 
siones  ex  testamento  quidem  hs.  goods  are  these.  First,  that  which  is 
Prima,  quffi  prsteritis  liberis  datur  given  to  children  passed  over  in  the 
vocaturque  contra  tabulas.  Secunda,  testament ; this  is  called  contra  tabu- 
quam  omnibus  jure  scriptis  heredi-  lot.  Secondly,  that  which  the  prietor 
bus  prffitur  pollicetur  ideoque  voca-  promises  to  all  those  legally  instituted 
tur  secundum  tabulas.  Et  cum  de  heirs,  and  is  therefore  called  poiaestio 
testamentis  prius  locutus  est,  ad  in-  aecundum  tabulas.  After  having  spoken 
testatos  transitum  fecit.  Et  primo  of  testaments,  he  passes  on  to  intes- 
loco  suis  heredibus  et  bis,  qui  ex  tades  : and  first  he  gives  the  possession 
edicto  preetoris  suis  connumerantur,  of  goods,  called  unde  liberi,  to  the  sui 
dat  bonorum  possessionem,  quse  vo-  heredes,  or  to  those  who  by  the  pr»- 
catur  unde  liberi.  Secundo  legiti-  torian  edict  are  numbered  among  the 
mis  heredibus:  tertio  decern  per-  sutAerede*;  secondly,  to  the  legal  heirs; 
sonis,  quas  extraneo  manumissori  thirdly,  to  the  ten  persons  w ho  were 
prsferebat  (sunt  autem  decern  per-  preferred  to  a patron,  if  a stranger ; 
sonffi  hce  : pater,  mater,  avns,  avia,  and  these  ten  persons  were,  a father ; 
tarn  patemi  quam  matemi,  item  a mother ; a grandfather  or  grand- 
filius,  filia,  nepos,  neptis,  tom  ex  mother,  paternal  or  maternal ; a son  ; 
filio  quam  ex  filia,  frater,  soror,  sive  a daughter  ; a grandson  or  grand- 
consanguinei  sive  uterini) : qusuto  daughter,  as  well  by  a daughter  as  by 
cognatis  proximis  : quinto  turn  quern  a son  ; a brother  or  sister,  either  by 
ex  familia:  sexto  patrono  et  patrome  the  father  or  uterine.  Then,  fourthly, 
liberisque  eorum  et  parentibus : sep-  ho  gives  the  possession  of  goods  to  the 
timo  viro  et  uxori : octavo  cognatis  nearest  cognati  ; fifthly,  ‘ turn  quern  ex 
manumissoris.  familia,'  to  the  nearest  member  of  the 

family  of  the  patron ; sixthly,  to  the 
patron  or  patroness,  and  to  their  chil- 
dren and  ascendants  ; seventhly,  to  a 
husband  and  wife  ; eighthly,  to  the 
cognati  of  the  manumittor. 

Gai.  iii.  26-30  ; D.  xixviii.  6.  1.  pr.  and  1. 

The  various  kinds  of  possessions  of  goods  may  be  divided  accord- 
ing as  they  were  testamentary  (ex  testamento)  or  ab  intestate. 
Under  the  first  head  come  the  two  kinds  called  contra  tabulas  and 
secundum  tabulas. 

1.  The  possessio  contra  tabulas  was  given,  as  it  is  said  in 
the  text,  to  children  passed  over  in  the  testament.  It  was  also 
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given,  as  we  have  seen,  to  a patron  passed  over.  (Tit.  7.  1.)  It 
was  not  given  against  the  testament  of  women,  as  they  had  no 
sici  heredes.  (D.  xxxvii.  4.  4-.  2.) 

2.  The  possessio  secundum  tabidas  was  given  not  only  when 
the  testament  was  in  due  form  and  valid,  but  also  when  it  would 
have  had  no  etlect  according  to  the  civil  law.  The  prajtor  gave 
the  possesvsion  though  the  testament  was  defective  in  form,  as,  for 
in.stance,  if  it  contained  no  famil ice  mancipatio  or  nuncupation. 
(Ulp.  Reg.  28.  6.  See  Bk.  ii.  Tit.  17.  6.)  The  praetor,  again,  only 
recjuired  that  the  testator  should  have  been  capable  of  making  a 
te.stament  at  the  time  he  made  it  and  at  his  death,  without  regard 
to  the  intermediate  time.  (See  Bk.  ii.  Tit.  10.  6 note  ; D.  xxxvii.  11. 
1.  8.)  He  permitted  the  institution  of  the  posthumoas  child  of  a 
stranger  (see  Bk.  ii.  Tit.  20.  26),  and  would,  in  cases  where  a gift 
was  conditional,  place  the  heir  or  legatee  in  posse.s.sion  of  the  goods 
while  the  condition  was  pending,  and  remove  him  if  the  condition 
was  not  fulfilled.  (D.  xxxvii.  11.  5.  6.) 

The  possessio  secundum  tabulas  was  not  given  until  after  that 
contra  tabulas,  that  is,  not  until  it  was  ascertained  that  there 
were  no  children  pa.ssed  over,  or  that  they  had  made  no  claim 
within  the  time  fixed  by  law.  (D.  xxxvii.  11.  2.  pr.) 

If  there  was  no  testament,  the  pra3tor  gave  the  po.ssession  uiider 
one  of  the  following  heads:  Unde  liheri — Unde  legitimi — Unde 
decern  personce — Unde  cognati — Turn  quern  ex  familia — Unde 
liberi  patroni  patronceque  et  parentes  eorum — Unde  vir  et  uxor 
— Unde  cognati  manumissoris.  (Ulp.  Reg.  xxviii.  7.) 

The.se  are  given  in  the  text  in  the  order  in  which  they  occurred 
in  the  edict ; and  those  beginning  with  unde  arc  in  that  form,  by 
a contraction  for  ea  pars  edicti  unde  liheri  vocantur,  unde  legi- 
timi vocantur,  &c. 

Four  only  have  reference  to  the  succession  of  pei’sons  of  free 
birth : Unde  liberi,  unde  legitimi,  unde  cognati,  unde  vir  et  uxor. 
The  other  four  are  only  applicable  to  freedmen. 

1.  The  possessio  unde  liberi  was  given  to  the  sui  heredes  and 
those  called  with  them,  in  case  there  was  no  testament,  or  one 
wholly  inoperative.  If  there  was  a testament  not  allowed-  to 
operate,  the  possessio  would  be  that  contra  tabulas. 

2.  That  imde  legitimi  was  given  to  all  those  who  would  be  the 
heirs  of  the  deceased  by  law,  that  is,  to  those  summoned  to  the 
succession  by  the  law  of  the  Twelve  Tables,  and  those  placed  in 
the  same  rank  by  subsequent  legislation.  This  part  of  the  edict 
ran  thus: — Turn  quern  ei  heredem  esse  oporteret,  si  intestatus 
mortuus  esset.  (I),  xxxviii.  7.  1.)  It  included  the  sui  heredes,  if 
they  did  not  apply  for,  or  even  if  they  had  refused,  the  possessio 
vnide  liberi,  the  agnati,  those  placed  by  the  constitutions  in  the 
rank  of  agnati,  tho  mother  under  the  senativsconsultum  Tertul- 
l ianum,i\\e  children  under  the  senatusconsulturn  Orphitianum, 
and  the  patron  and  his  children  as  the  heredes  legitimi  of  their 
libertus. 
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3.  That  wjuZe  decern,  persona:  was  given  to  the  ten  persons  men- 
tioned in  the  text  in  preference  to  a stranger  who  might  have 
emancipated  a free  person,  after  having  acquired  him  in  maneipio 
for  the  purj«)se  of  tlie  fictitious  sale  nece.ssary  to  emancipation. 
This  emanci{»ation  made  the  emancipator  the  patron,  and  gave 
him  rights  of  succession,  which  the  praetor  postjxmed  by  the  edict. 

4.  The  possessio  unde  copnati  created  a new  cla.ss  of  pei-sons 
interested  m the  succession  by  ties  of  blood  which  gave  no  claim 
except  under  the  edict.  The  sui  heredes  and  ler/itimi,  if  they  had 
omitted  to  come  in  under  the  previous  parts  of  the  edict,  might 
come  in  as  cognati. 

5.  The  possessio  turn  quern  ex  farnilia  was  given  to  the  nearest 
member  of  the  family  of  the  patron  (Ulp.  Reg.  28.  7)  in  default 
of  the  sui  heredes  taking  under  the  unde  libcri,  or  of  the  patron 
or  his  children  taking  under  the  unde  legitimi.  The  words 
seem  to  be  an  abridgment  of  part  of  the  edict,  ‘ turn  quern  ex 
Jamilia  patroni proximuni  oportebit  vocabo  ’.  For  the  first  two 
words  is  read  .sometimes  tanquam,  and  this  reading,  which  derives 
some  sup|x)rt  from  the  paraphrase  of  Theophilus,  is  adopted  by 
Huschke  ; but  turn  gitern  seems  most  in  keeping  with  the  usual 
phrikseology  of  the  edict.  (D.  xxxviii.  7.  1.) 

6.  The  possessio  unde  liberi  patroni  patroneeque  et  pa/rentes 
eorum  was  given  to  the  descendants  of  the  patron,  whether  they 
had  been  in  the  power  of  the  patron  or  not,  and  to  the  ascendants, 
whether  the  patron  had  been  in  their  power  or  not — thus  going  a 
step  beyond  the  last-mentioned  posse.ssion,  which  was  only  given 
to  a person  in  the  family  of  the  patron.  This  is  as  probable  an 
account  as  any  of  the  use  of  this  and  the  last  possessio ; but  so 
little  is  known  respecting  them,  that  we  cannot  be  certain  how 
they  were  applied. 

7.  The  possessio  unde  vir  et  uxor  gave  husband  and  wife 
reciprocal  rights  of  succe.ssion.  The  only  mode  in  which  one 
married  pei-son  .succeeded  by  the  jus  civile  to  the  goods  of  another 
wivs  when  the  wife  pas,sed  into  the  power  of  her  husband  by  in 
rnanum  conventio,  for  she  then  succeeded  as  his  daughter.  (G.\i. 
iii.  3.)  The  husband  and  wife  succeeded  in  default  of  cognati. 

8.  The  possessio  unde  cognati  manurnissoris  was  given  to  all 
the  blood  relations  of  the  patron.  In  the  posse.ssion  given  exclu- 
sively with  reference  to  the  goods  of  freedmen,  it  was  the  same  a.s 
with  those  given  alike  of  the  goods  of  free  pei'sons  and  of  freod- 
men ; any  one  who  might  liave  applied  for  an  earlier  po.s.session 
might,  if  he  failed  to  do  so,  apply  for  a later  possession,  in  the 
terms  of  which  he  was  included.  Thus  the  quern  proximuni 
might  apply  as  for  the  possessio  unde  liberi  patroni,  &c.,  and 
both  he  and  one  of  the  liberi  patroni  might  have  applied  for 
that  unde  cognati  rnanumissoris. 

If  there  was  no  one  to  whom  possession  of  goods  could  be 
given,  the  right  to  the  goods  devolved  to  the  people,  and,  in  the 
times  of  the  later  emperors,  to  the  fiscus.  (Si  nemo  sit,  ad  quern 
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bonorum  pofisesaio  pertinere  possit,  aut  sit  q^Udem,  sedjus  suum. 
oraiserit,  populo  bona  deferiintur  ex  lene  Julia  caduearia.) 
(Ulp.  28.  7.) 


4.  Sed  eas  qnidem  pra^toria  in- 
duxit  jurisdictio.  Nobis  tomen  nihil 
inouriosum  priEterinissum  est,  sed 
nostris  constitutionibus  omnia  cor- 
rigcntes,  contra  tabulas  quidciu  et 
secundum  tabulas  bonorum  pos- 
sessiones  admisimus  utpote  neces- 
sarias  constitutas,  nec  non  ab  intes- 
tato  unde  liberi  et  unde  legitimi 
bonorum  possessiones.  Quit  autem 
in  pnetoria  edicto  quinto  loco  posita 
fuerat,  id  est  unde  decern  personie, 
earn  pio  proposito  et  compendioso 
sermone  supera'acuara  oatendimus : 
cum  enim  preefata  bonorum  pos- 
sessio  decern  personas  pr»ponebat 
extraneo  manumissori,  nostra  con- 
stitutio,  quam  de  emancipatione 
liberorum  fecimus,  omnibus  paren- 
tibus  eisdemque  manumissoribus 
contracta  fiducia  manumissionem 
facere  dedit,  ut  ipsa  manumissio 
eorum  hoc  in  se  habeat  privilerium 
et  supervacua  fiat  pra^dicta  oon- 
orum  possessio.  Sublata  igitur  prie- 
fata  quinta  bonorum  possessione,  in 
gradum  ejus  sextain  antea  bonorum 
possessionem  reduximug  et  quintam 
fecimus,  quam  preetor  proximis  cog- 
natis  pollicetur. 

See  Tit.  2.  8. 


4.  Such  are  the  possessions  of  goods 
introduced  by  the  pnetqr’s  autliority. 
We  ourselves,  who  have  passed  over 
nothing  negligently,  but  have  wished 
to  amend  everything,  by  our  constitu- 
tions have  ailmitted  as  indispensably  ne- 
cessary the  possessions  of  goods  contra 
tabulas  and  secundum  tabulas,  and  also 
the  possessions  ab  intestato,  called  unde 
liberi  and  unde  legitimi ; but  with  a 
kind  intention,  and  in  a few  words,  we 
have  shown  that  the  possession  called 
unde,  decern  personee,  w’hich  held  the 
fifth  place  in  the  prictor’s  edict,  is 
superfluous ; for  ten  kinds  of  persons 
were  therein  preferred  to  a patron  if  a 
stranger  ; but  by  our  constitution  on 
the  subject  of  the  emancipation  of 
children,  parents  themselves  are  the 
mEuiumittors  of  their  children,  as  if 
under  a fiduciary  contract,  so  that  this 
privilege  belongs  necessarily  to  the 
manumission  they  go  through,  and  the 
possession  unde  decern  persona:  is  now 
useless.  We  have  suppressed  it  there- 
fore, and,  putting  the  sixth  in  its 
lace,  have  now  made  that  the  fifth, 
y which  the  pnetor  gives  the  succes- 
sion to  the  nearest  cognali. 


C.  viii.  49.  fi. 


o.  Cumque  antea  septimo  loco 
fuerat  bonorum  pogsessio  turn  quern 
ex  familia  et  octavo  unde  liberi  pa- 
troni  patromeque  et  parentes  eorum, 
utramque  per  constitutionem  nos- 
tram  quam  de  jure  patronatus  foci- 
raus,  penitus  vacuavimus:  cum  enim 
ad  simihtudinem  successionis  in- 
geiuiorum  libertinorum  suocessiones 
posuimus,  quas  usque  ad  quintum 
tantummodo  gradum  coartavimus, 
ut  sit  aliqua  inter  ingenuos  et  libertos 
differentia,  suffleiunt  eis  tarn  contra 
tabulas  bonorum  )X>ssessio  quam 
unde  legitimi  et  unde  cognati,  ex 
quibus  possint  sua  jura  vindicare, 
Omni  scrupulositate  et  inextricabili 
errore  duarum  istarum  bonorum 
possessionum  resoluta. 


5.  .4s  to  the  possession  funi  quern 
ex  familia,  formerly  in  the  seventh 
place,  and  the  possession  unde  liberi 
patroni  patronieque  et  parentes  eorum, 
in  the  eighth,  we  have  now  annulled 
them  both  by  our  constitution  con- 
cerning the  right  of  patronage.  For 
having  mode  the  successions  of  liber- 
tini  like  those  of  ingenui,  except  that 
we  have  limited  the  former  to  the 
fifth  degree,  so  that  there  may  still 
remain  some  difference  between  them, 
we  think  that  the  possessions  contra 
tabulas,  unde  legitimi,  and  unde  cognati 
may  sutlice  for  claimants  to  vindicate 
their  rights  ; all  the  subtle  and  intricate 
niceties  of  those  two  kinds  of  posses- 
sions, turn  quern  ex  fa  milia  and  unde 
patroni,  being  done  away  with. 


The  po.ssession  turn  quern  ex  familia  is  here  .said  to  be  in  the 
seventh  place,  because  it  was  in  the  fifth  place  of  the  joossessioTics 
rejjarding  intestacie.s,  and  the  two  possessiones  regarding  testa- 
mentary successions  came  before. 
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6.  Aliam  vero  bonorum  posses- 
eionera,  qute  unde  vir  et  uxor  appel- 
lator et  none  loco  inter  veteres  bon- 
orum possessiones  posita  fuerat,  et 
in  suo  vigore  servavimus  et  altiore 
loco,  id  est  sexto,  earn  posuimus, 
decima  veten  bononim  possessione, 
quse  erat  unde  cognati  manumis- 
soris,  propter  causas  enarratas  mer- 
ito  sublata:  ut  sex  tantummodo 
bonorum  possessiones  ordinarise 
permaneant  suo  vigore  poUentes. 

7.  Septima  eas  secuta,  quam 
optima  rutione  prsetores  introdux- 
erunt.  Novissime  enim  promittitur 
edicto  bis  ctiam  bonorum  possessio, 
quibus  ut  detur,  lege  vel  senatus- 
consulto  vel  constitutione  corapre- 
hensum  est,  quam  neque  bonorum 
possessionibus,  quse  ab  intestato 
veniunt,  neque  eis,  quae  ex  testa- 
mento  sunt,  praetor  stabili  jure  con- 
numeravit,  sed  quasi  ultimum  et 
extraordinaunum  auxilium,  prout  res 
exigit,  accommodavit  scUicet  his,  qui 
ex  legibus,  senatusconsultis,  con- 
stitutionibus  principum  ex  novo 
jure  vel  ex  testamento  vel  ab  in- 
testato veniunt. 


6.  The  other  possession  of  goods, 
called  unde  vir  et  uxor,  which  h^d  the 
ninth  place  among  the  ancient  posses- 
sions, we  have  preserved  in  full  force, 
and  have  given  it  a higher  place, 
namely,  the  sixth.  The  tenth  of  the 
ancient  possessions,  called  unde  cog~ 
nati  mamimissorie,  has  been  de- 
servedly abolished  for  reasons  already 
given  ; and  there  now,  therefore,  re- 
main in  force  only  six  ordinary  posses- 
sions of  goods. 

7.  To  these  a seventh  possession 
has  been  added,  which  the  prtetors 
have  most  properly  introduced.  For 
by  the  last  disposition  of  the  edict, 
possession  of  goods  is  promised  to  all 
those  to  whom  it  is  given  bj’  any 
law,  senatusconsuUum,  or  constitu- 
tion. The  prsetor  has  not  positively 
numbered  this  possession  of  goods 
either  with  the  possessions  of  the  goods 
of  intestates,  or  of  persons  who  have 
made  a testament ; but  has  given  it, 
according  to  the  exigence  of  the  case, 
as  the  last  and  extraordinary  resource 
of  those  who  axe  called  to  the  succes- 
sions of  intestates,  or  imder  a testa- 
ment whether  by  a law,  a senatuscon- 
sultum,  or,  in  later  times,  by  an  im- 
perial constitution. 


D.  xxxviiL  14. 


The  difference  between  the  possmio  quibus  utdetv/r,  leqe  vel 
senatusconsulto  vel  constitutione  com'prmensum  est,  or,  as  it  was 
sometimes  called,  the  possessio  turn  quibus  ex  legibus  (Theoph. 
Paraphr.),  and  the  possessio  unde  legitimi,  was,  that  the  first  was 
given  when  the  law,  &a,  expressly  declared  that  the  possession  of 

foods  was  to  be  given ; the  latter  when  the  law,  &c.,  gave  the 
ereditas,  and  the  praetor  gave  the  possessio.  It  was,  for  instance, 
by  means  of  the  possession  uti  ex  legibus,  that  the  patron  took 
concurrently  with  the  children  of  the  libertus,  by  virtue  of  the 
iex  Papia  Poppeea. 


8.  Cum  igitur  plures  species  suc- 
cessionum  pnetor  introduxisset  eas- 
que  per  ormnem  disposuisset  et  in 
unaquaque  specie  successionis  saepe 
plures  extent  dispari  gradu  personae  : 
ne  actiones  creditorum  differrentur, 
sed  haberent,  quos  convenirent,  et  ne 
facile  in  possessionem  bonorum  de- 
functi  mitterentur  et  eo  modo  sibi 
consulerent,  ideo  petendse  bonorum 
possessioni  certum  tempus  praRfini- 
vit.  Liberis  itaque  et  parentibus 
tarn  naturalibus  quam  adoptivis  in 
petenda  bonorum  possessione  anni 


8.  As  the  prsetor  thus  introduced 
and  arrsmged  in  order  many  kinds  of 
successions,  and  as  in  esuih  rank  of 
succession  persons  in  different  degrees 
of  relationship  might  often  be  found, 
therefore  in  order  on  the  one  hand 
that  the  actions  of  creditors  might  not 
be  delayed,  but  there  might  be  a 
proper  person  against  whom  to  bring 
them,  and  on  the  other  hand  that  the 
creditors  might  not  possess  themselves 
of  the  effects  of  the  deceased  too  easil}-, 
and  consult  solely  their  own  advantage, 
the  praetor  fixed  a certain  time  within 
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Bpatiiuu,  ceteris  centum  dierum  which  the  possession  of  the  goods  waa 
dedit.  to  be  demanded.  To  ascendants  and 

children,  whether  natural  or  atloptive, 
he  allowed  one  year,  within  which 
they  must  ask  for  possession.  To  all 
other  persons  he  ^owed  a hundred 
days. 


D.  XXX vui. 

Tlie  species  successionium 
sess  tones. 

9.  £t  si  intra  hoc  terapus  aliquis 
bonorum  possessionem  non  petierit, 
ejusdcm  grodus  personis  adcrescit : 
vel  si  nemo  ex  eo  sit,  deinceps  cet- 
eris proinde  bonorum  possessionem 
ex  successorio  edicto  pollicetur,  ac 
si  is,  qui  prsecedebat,  ex  eo  numero 
non  esset.  Sed  si  quis  ita  delatam 
sibi  bonorum  possessionem  repudi- 
averit,  non  quousque  tempos  bon- 
orum possessioni  prEefinitum  excess- 
erit,  expectatur,  sed  statim  ceteri  ex 
eodem  edicto  atlmittuntur.  In  pe- 
tenda  autem  bonorum  possessione 
dies  utiles  singuli  considerantur. 


D.  xxxviL  1.  3.  9;  D.  xxxvii.  1.  4.  5 ; 


. 1.  pr.  and  12. 
correspond  to  the  different  jpos- 


9.  And  if  any  person  does  not  claim 
possession  within  the  time  limited,  the 
possession  accrues  to  those  in  the  same 
degree  with  himself ; and  if  there  are 
none  of  that  degree,  the  prsetor,  by  the 
successory  edict,  gives  the  possession 
to  the  succeeding  degrees,  exactly  as 
if  he  who  preceded  had  not  been  in  the 
degree  in  which  he  was.  But  if  a man 
refuses  the  possession  of  goods  when  it 
is  thus  offered  to  him,  there  is  no  ne- 
cessity to  wait  until  the  time  limited  is 
expired,  but  the  others  in  succession 
are  instantly  admitted  under  the  same 
edict.  In  reckoning  the  time  allowed 
for  applications  for  the  possession  of 
goods,  only  those  days  which  are  utiles 
are  counted. 

D.  xxxviii.  9.  1.  6,  8,  10 ; D.  xxxviii. 

. 2. 


10.  Sed  bene  anteriores  principes  10.  Former  emperors  have  wisely 
et  huic  causa*  providerunt,  ne  quis  provided  that  no  person  need  trouble 
pro  pctendo  bonorum  possessiones  himself  as  to  the  possession  of  goods 
curet,  sed,  quocumque  modo  si  ad-  in  the  way  of  making  an  express  de- 
mittentis  earn  indicium,  intra  statuta  mand  ; for  if  he  has  in  any  manner 
tamen  temporo,  ostenderit,  plenum  signified  within  the  appointed  time 
habeat  earum  beneficium.  his  wish  to  accept  the  possession,  he 

shall  enjoy  the  full  benefit  of  the  pos- 
session he  can  claim. 

C.  vi.  9.  8,  9. 

Only  those  dies  were  considered  utiles  which  were  subsequent 
to  the  person  entitled  to  the  pos.session  being  aware  of,  and  capable 
of  claiming,  his  right,  and  which  were  not  days  on  which  magis- 
trates did  not  transact  business  {dies  nefasii).  Demand  of  po.sses- 
sion  was  to  be  made  before  a magistrate,  that  is,  before  the  preetor 
in  the  city,  and  the  praeses  in  the  province ; for  the  po.ssession  did 
not  devolve  by  course  of  law,  but  had  to  be  expressly  asked  for 
within  a prescribed  time.  A particular  formality  in  the  terms  of 
the  demand  was  held  necessary,  the  applicant  having  to  say  ‘ da 
raUii  hanc  bonorum  possessionem'  (Tiieoph.  Paraphr.),  until  a 
constitution  of  the  Emperor  Constantins  (C.  vi.  9.  9)  permitted 
the  application  to  be  made  in  any  terms,  and  before  any  magis- 
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trate,  and  another  constitution  of  the  same  emperor  excused  those 
whom  ifjnorance  of  what  was  the  proper  cause,  or  whom  absence 
prevented  from  making  an  application.  (C.  vi.  9.  8.)  In  the  time 
of  Justinian  there  was  no  application  before  a magistrate  ; any  act 
that  manifested  the  wish  to  have  the  possession  was  enough. 

Sometimes  the  possession  of  goods  was  said  to  be  given  sine  re, 
as  opposed  to  cum  re.  (Gai.  iii.  35-38;  Ulp.  Reg.  28.  13.)  The 
possession  might  be  claimed,  in  many  cases,  by  persons  who  were 
entitled  to  enter  on  the  inheritance  as  heirs  under  the  civil  law. 
If  these  persons  entered  on  the  inheritance  without  demanding 
possession  of  the  goods,  the  right  to  this  possession  devolved,  at 
the  expiration  of  the  time  in  which  they  might  have  claimed  it, 
to  the  next  class  entitled  to  it.  But  if  the  person  standing  next 
in  the  order  of  pra9torian  succession  demanded  the  possession  in 
such  a case,  he  received  it,  but  only  sine  re,  i.e.  he  was  placed 
in  the  legal  position  of  possessor  of  the  goods,  but  did  not  really 
have  any  share  in  those  goods  which  formed  the  inheritance  of  the 
heir  under  the  civil  law. 


-\s  we  have  now  finished  the  subject  of  successions  ab  intestaio, 
as  treated  of  in  the  Institutes,  and  seen  the  sy.stein  prevailing 
when  the  Institutes  were  published,  this  is  the  most  natural  place 
to  notice  bricfiy  the  complete  change  introduced  by  the  118th  and 
127th  Novels,  which  were  issued  respectively  in  the  years  543  and 
547.  By  this  sweepingchange,  the  difference  between  the  possessio 
bonorum  and  the  hercditas,  and  that  between  agnati  and  cognati 
(except  in  the  ca.se  of  aiTogation),  were  entirely  suppressed,  and 
three  orders  of  succes-sion  were  created  ; the  first,  that  of 
descendants ; the  .second,  that  of  ascendants  ; the  third,  that  of 
collaterals.  (1.)  The  descendants  succeeded,  whether  emancipated 
or  not,  and  whether  adoptive  or  natural,  to  the  exclusion  of  all 
other  relations,  and  without  distinction  of  sex  or  degree.  When 
they  were  in  the  first  degree,  they  shared  the  inheritance  per 
capita ; when  in  the  second,  they  shared  it  per  stirpes.  (2.)  If 
there  were  no  descendants,  the  succession  belonged  to  the 
ascendants,  except  that,  when  there  were  brothers  or  sisters  of 
the  whole  blood,  the  ascendants  shared  the  inheritance  with  them, 
each  person  who  had  a claim  to  succeed  taking  an  equal  share. 
When  there  were  several  ascendants,  the  nearest  excluded  the 
more  remote  ; if  two  or  more  ascendants  of  the  same  degree  were 
not  in  the  same  line,  that  is,  were  partly  in  the  paternal,  partly  in 
the  maternal  line,  then  the  ascendants  of  one  line  took  one  half, 
and  the  ascendants  of  the  other  took  the  other  half,  although 
there  might  be  more  of  the  same  degree  in  one  line  than  in  the 
other.  (3.)  If  there  were  no  ascendants,  then  came,  first,  brothers 
and  .sisters  of  the  whole  blood,  then  brothers  and  sisters  of  the 
half-blood,  no  distinction  being  made  between  consangiunei,  -m, 
and  uterini,  -ai.  The  children  of  a deceased  brother  or  sister  were 
allowed  to  represent  their  deceased  parent,  and  to  receive  the 
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share  that  parent  would  liave  received  : but  the  <^andchildren  of 
a brother  or  .sister  were  not  allowed  to  represent  their  grandfather 
or  grandmother.  If  there  were  no  brothers  and  sisters,  or  children 
of  brothers  and  sisters,  the  neare.st  relation,  in  whatever  degree, 
succeeded ; if  there  were  several  in  the  same  degree,  they  shared 
the  inheritance  per  capita.  Finally,  it  is  specially  provided  that 
these  reforms  are  to  apply  only  to  those  persons  qv,i  catholicce 
Jidci  sunt. 


Tit.  X.  DE  ADQUISITIONE  PER  ADROGATIONEM. 


Est  ct  alterius  generis  j)cr  miiver- 
sitatera  guccessio,  qu®  neque  lege 
duodeciin  tabularmu  neque  pra>toris 
edicto,  sed  eo  jure,  quod  consensu 
receptum  est,  introducta  est. 

Gai. 

1.  Ecoe  enim  cum  paterfamilias 
sese  in  adrogationem  dat,  omnes  res 
ejus  corporales  et  incorporales  quin- 
que  ei  debit®  sunt,  adrogatori  ante 
quidem  pleno  jure  adquirebantur, 
cxceptis  his,  qu®  per  capitis  deminu- 
tionem  pereunt,  quales  sunt  opera- 
rum  oVdigationes  et  jus  adgnationis. 
Usus  etenira  et  ususfructus  licet 
his  antea  connumerabantur,  atta- 
men  capitis  deminutione  minima  eos 
toUi,  nostra  prohibuit  constitutio. 

Gai.  iii.  83 ; 


There  is  also  another  kind  of  uni- 
versal succession,  introduced  neither 
by  the  law  of  the  Twelve  Tables,  nor 
by  the  edict  of  the  pr®tor,  but  by  the 
law'  which  rests  on  general  consent, 
iii.  82. 

1.  For  if  the  father  of  a family 
gives  himself  in  arrogation,  his  pro- 
|)erty  corporeal  and  incorporeal,  and 
the  debts  due  to  him,  were  formerly 
acquired  in  full  ownership  by  the  arro- 
gator,  with  the  exception  only  of  those 
things  which  were  lost  by  the  capiti) 
deminutio,  as  the  obligation  of  services 
and  the  rights  of  agnation.  F ormerly, 
use  and  usufruct  were  numbered 
among  these,  but  one  of  our  constitu- 
tions prevents  their  extinction  by  the 
minima  deminutio. 

C.  iii.  33.  16. 


Gains  remarks  that  the  property  of  the  wife  who  pa.ssed  in 
manum  viri  was  acquired  by  her  hvisbaud  e.xactly  as  fully  as  that 
of  the  paterfamil  ia.s  was  by  the  person  who  arrogated  him . Every- 
thing belonging  to  them  pa.ssed  to  the  hu.sband  or  arrogator,  except 
only  those  things  which  were  ipso  facto  destroyed  by  the  change 
of  status  ; for  example,. services  which,  as  the  price  of  his  free- 
dom, the  freedman  bound  himself  by  oath  to  render  to  the  patron, 
operarum  ohliqationes,  were  due  to  him  personally,  and  were  no 
longer  due  if  the  patron  passed  into  the  power  of  another.  The 
ties  of  agnation  were  also  lost  by  the  change  of  status,  as  the 
person  arrogated  passed  out  of  his  civil  family. 


2.  Xunc  autera  nos  eandem  ad- 
uisitionem,  qu®  per  adrogationem 
ebat,  eoartaviraus  ad  similitudinem 
naturaliura  parentura  ; nihil  etenim 
aliud  nisi  tantummodo  ususfructus 
tain  naturalibus  patribus  quain  adop- 
tivis  per  flliosfamilias  adquiritur  in 
his  rMus,  qu®  extrinsecus  hliis  ob- 
veniunt,  dominio  ©is  integro  servato : 


2.  .\t  the  present  day  acquisitions 
by  arrogation  are  restrained  within  the 
same  limits  as  acquisitions  by  natnnJ 
parents.  Neither  natural  nor  adoptive 
parents  now  acquire  anything  but  the 
usufruct  of  those  things  which  come 
to  their  children  from  any  extraneous 
source,  the  children  still  retaining  the 
dominium.  But,  if  an  arrogated  son 
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tnortuo  antem  filio  adrogato  inadop-  dies  in  his  adoptive  family,  then  the 
tiva  fainilia  etiam  doiuinium  ejus  property  also  will  pass  to  the  arrogator, 
od  adrogatorem  transit,  nisi  super-  provided  there  exist  none  of  those 
sint  aliie  persohse,  qufe  ex  nostra  persons  who,  by  our  constitution,  are 
constitutione  patrem  in  his,  quee  preferred  to  the  father  in  the  succes- 
adquiti  non  possunt,  antecedunt.  sion  of  those  things  which  cannot  be 

acquired  by  him. 

The  order  of  succession  fixed  by  later  emperors  and  Justinian 
to  the  goods  of  the  filiuafamilias  coming  to  him  from  his  mother, 
or  as  legacies,  gifts,  &c.,  from  sources  other  than  the  father  (pecu- 
lium  adventitium,  which  could  not  be  acquired  by  the  father,  but 
only  the  usufruct  of  which  passed  to  him),  was — -1.  His  children  ; 
2.  His  brothers  or  sisters;  3.  His  ancestors,  the  father  taking 
before  the  grandfather.  (C.  vi.  61.  3.  4,  6 ; C.  vi.  59.  11.) 

3.  Sod  ex  diverse  pro  eo,  quod  is  8.  On  the  other  band,  an  arrogator 
debuit,  qui  se  in  adoptionem  dedit,  is  not  directly  bound  to  satisfy  the 
ipso  quidem  jure  adrogator  non  te-  debts  of  his  adopted  son,  but  he  may 
netur,  sed  nomine  filii  convenietur  be  sued  in  his  son’s  name  ; and  if  he 
ct,  si  noluerit  eum  defendere,  permit-  refuses  to  answer  for  his  son,  then  the 
titur  creditoribus  per  competentes  creditors  may,  by  order  of  the  proper 
nostros  magistratus  bona,  quse  ejus  magistrates,  seize  U()on  and  sell  in  the 
cum  usufructu  futura  fuissent,  si  se  manner  prescribed  by  law  tho.se  goods, 
alieno  juri  non  subjecisset,  possidere  of  which  the  usufruct,  as  well  as  the 
et  legitimo  modo  ea  disponere.  property,  would  have  been  in  the 

debtor,  if  he  had  not  mode  himself 
subject  to  the  power  of  another. 

Gai.  iii.  84. 

The  arrogator  succeeded  to  all  the  rights  of  action  for  debt 
which  the  person  arrogated  had,  but  not  to  the  debts.  For  the 
arrogator  wa.s  in  the  position  of  a father,  who  was  not  bound  by 
the  obligations  of  a son.  Under  the_;'u5  civile,  the  debts  them- 
selves were  extinguished  by  the  change  of  status  ; but  the  priBtor 
made  the  property  of  the  arrogated  son  answerable  for  them,  and 
creating  a sort  of  restitutio  in  integrum  in  favour  of  the  creditor, 
gave  an  action  against  the  arrogated  as  if  the  capitis  minutio 
had  not  taken  place  ; and  then,  if  the  arrogator  did  not  guarantee 
the  creditors,  the  praetor  put  the  creditors  in  possession  of  the 
goods  brought  by  the  arrogated  to  the  arrogator,  with  leave  to 
sell  them.  (D.  iv.  5.  2.  1 ; Gai.  iii.  84.) 


Tit.  XI.  DE  EO,  GUI  LIBERTATIS  C.\USA  BONA 
ADDICUNTUR. 


.Acccssit  novus  casus  sticcessionis 
cx  constitutione  divi  Marci.  Nam  si 
hi,  qui  libertatem  acceperunt  a domi- 
no in  testamento,  ex  quo  non  aditur 
hereditas,  velint  bona  sibi  addici 
libertatum  conservondorum  causa, 
audiuntur.  Et  ita  rescripto  divi 


A new  species  of  succession  has 
been  added  by  tbe  constitution  of  the 
Emperor  Marcus.  For,  if  those  slaves, 
to  whom  freedom  has  been  given  by 
the  testament  of  their  master,  under 
which  testament  no  one  will  accept  the 
inheritance,  wish  that  the  property 
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Maici  ad  PopUium  Bufnm  contine-  should  be  adjudged  to  them,  in  order 
tur.  that  effect  may  be  given  to  the  dis- 

position for  their  enfranehisement, 
their  request  is  granted.  Such  is  the 
effect  of  a rescript  addressed  b3'  the 
Emperor  Marcus  to  Popilius  Bufus. 

D.  xL  4.  50.  pr.  and  1. 


If  no  heres  ex  testamento  accepted  the  inheritance,  it  devolved 
to  the  heredes  ab  intestato,  and  if  no  heres  ab  intestato  accepted 
it,  it  devolved  to  the^ews  ; if  the  fiscus  would  not  accept  it,  the 
creditors  could  have  the  goods  of  the  deceased  sold  for  their  benefit. 
But  if  the  deceased  had  bj'  testament  or  codicil  given  freedom  to 
any  slaves,  then,  after  the  inheritance  had  been  succe.ssively  re- 
jected by  the  heredes  ex  testamento,  the  heredes  ab  intestato,  and 
the  fiscus,  application  might  be  made  to  have  the  goods  given  up 
to  the  applicant  instead  of  being  sold  by  the  creditors,  the  appli- 
cant undertaking  to  enfranchise  the  other  slaves  and  to  satisfy  the 
creditors,  and  then  the  applicant  becivme  the  bonorum  possessor, 
though  not  the  owner  of  all  the  property  of  the  deceased.  If  the 
inheritance  was  accepted  by  any  heir,  or  if  there  were  no  slaves 
to  whom  the  decea-sed  had  left  their  liberty,  then  this  addictio 
could  not  take  place. 

Gaius  makes  no  mention  of  this  mode  of  acquisition  per  un  i- 
versitatem ; a circumstance  used  to  fix  his  ilate,  as  .showing  that 
he  wrote  before  the  time  when  Marcus  Aurelius  issued  the  resci'ipt 
contained  in  the  next  paragraph. 


1.  Verba  rescripti  ita  se  habent ; 
‘ Si  Virginio  Volenti,  qui  testamento 
guo  libertatem  quibusdam  adscripsit, 
neiuine  successore  ab  intestato  ex- 
istentc,  in  ea  causa  bona  esse  ceep- 
erunt,  ut  veniri  debeant : is,  cujus 
de  ea  re  notio  cst,  aditus,  rationcm 
desiderii  tui  habebit,  ut  libertatum 
tarn  earum,  qu®  directo,  quam 
earum,  qu®  per  speciera  fideicom- 
missi  relicts  sunt,  tuendarum  CTatia 
addicantur  tibi,  si  idonee  creditori- 
bus  caveris  de  solido,  quod  cuique 
debetur,  solvendo.  Et  hi  quidem, 
quibus  directa  Ubertas  data  est, 
perindo  liberi  erunt,  ac  si  hereditas 
adita  esset : hi  autem,  quos  heres 
rogatus  est  manomittere,  a te  liber- 
tateui  coDsequantur  : nisi  si  non  aha 
condicione  veils  bona  tibi  addici, 
quam  ut  etiam  qui  directo  hbertatem 
acceperunt,  tui  liberti  tiaut  ; nom 
huic  etiam  voluntati  tu®,  si  ii,  de 
quorum  statu  agitur,  consentiant, 
auctoritatera  nostram  accommoda- 
mus.  Et  ne  hujus  rescriptionis 
nostr®  emolumentum  alia  ratione 
irritum  fiat,  si  fiscus  bona  agnoscere 


1.  The  following  are  the  terms  of 
the  rescript : ‘ If  the  estate  of  Vir- 
giniuB  Valens,  who  b3»' testament  has 
given  their  freedom  to  certain  slaves, 
must  necessarib’  be  sold,  there  being 
no  successor  ab  intestato,  then  the 
magistrate  who  has  the  cogni.sance 
of  the  affair  shall  upon  appUcation 
attend  to  your  request,  that,  for  the 
sake  of  preserving  the  liberty  of  those 
to  whom  it  was  given,  cither  direct^’ 
or  by  a fideicommissum,  the  estate  of 
the  deceased  may  be  adjudged  to  you, 
on  condition  that  you  give  good  se- 
curity to  the  creditors  that  their 
claims  shall  be  satisfied  in  full.  .\nd 
all  those,  to  whom  freedom  was  given 
directly,  shall  then  become  free,  ex- 
actly as  if  the  inheritance  had  been 
entered  upon ; but  those  whom  the 
heir  was  ordered  to  manumit  shall  ob- 
tain their  freedom  from  you  only ; 
unless  you  wish  that  the  goods  of  the 
deceased  should  be  adjudged  to  you 
on  no  other  condition  than  that  those 
slaves  also  who  received  their  liberty 
directly  b\'  testament  shall  become 
your  freedmen  ; for  if  those  who  are 
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volucrit,  ct  hi,  qui  rebus  nostris  to  receive  their  freedom  agree  to  this,, 
attciidunt,  scieiit,  commodo  pecu-  we  arc  willing  that  your  wishes  in  this 
niario  prieferendoni  libertatis  cau-  respect  shall  bo  complied  with.  And^ 
Sara  ct  ita  bona  cogenda,  ut  libertas  lest  the  benefit  of  this  our  rescript 
his  salva  sit,  qui  earn  adipisci  potu-  should  be  lost  in  another  way,  naineW 
erunt,  si  hereditas  ex  testamento  by  the  property  being  seized  on  behalf 
adita  esset.’  of  the  imperial  treasury,  be  it  known, 

to  the  officers  of  our  revenue,  that 
the  gift  of  liberty  is  to  be  attended  to 
more  than  our  pecuniary  advantage ; 
and  seizure  shall  be  mode  of  the  pro- 
perty in  such  a way  as  to  presen'e  the 
freedom  of  those  who  would  have  been 
in  a situation  to  obtain  it,  had  the 
inheritance  been  entered  on  under  the 
testament.’ 

D.  xl.  5.  2,  and  5.  4,  8,  11.  12,  17. 

By  a constitution  of  Gordian,  it  wa.s  declared  that  the  rescript 
of  ^larcus  Aureliu.s  extended  to  cases  in  which  a stranger,  and 
not  one  of  the  slaves  of  the  deceased,  applied  for  the  addiction. 
(C.  vii.  2.  6.) 

When  the  inheritance  was  not  rejected,  but  accepted  by  the 
heredea  ab  intestato  or  by  the Jiscus,  the  fisnis,  so  far  as  regards 
the  eiifranchi.sement  of  the  slaves,  was  placed  by  the  latter  part 
of  this  rescript  in  a different  position  from  that  which  was  occu- 
pied by  the  heredea  ab  inteatato ; whichever  accepted  it,  the  ad- 
dictio  could  not  take  place,  but  the  fiacua  was  ordered  to  fulfil  the 
wishes  of  the  decea.sed,  while  the  heredea  ab  inteatato  were  at 
liberty  to  disregard  them. 

2.  Hoc  rescripto  subventum  est  2.  This  rescript  is  meant  to  favour 

et  libertatibus  et  defunctis,  ne  bona  both  the  gift  of  liberty  and  also  the 
eorum  a creditoribus  possideantur  deceased  testator,  whose  effects  it  pre- 
et  veneant.  Certe  si  fuerint  ex  hoc  vents  being  seized  and  sold  by  credi- 
causa  bona  a<ldicta,  cessat  bonorum  tors  ; for,  of  course,  when  goods  are 
venditio ; extitit  enim  defuncti  de-  thus  a<ljudged,  in  order  that  liberty 
fensor,  et  quidem  idoneus,  qui  de  may  be  preserved,  there  cannot  be  a 
BoUdo  creditoribus  cavet.  sale  by  creditors,  for  there  is  some  one 

to  answer  for  the  deceased,  and  very 
efficiently,  as  he  gives  security  to  the 
creditors  for  the  full  satisfaction  of 
their  claims. 

3.  Imprimis  hoc  rescriptum  to-  3.  This  rescript  is  applicable  when- 

tiens  locum  habet,  quotiens  testa-  ever  freedom  is  conferred  by  testa- 
mento libertates  dates  sunt.  Quid  ment.  But  what  if  a master  dies 
ergo,  si  quis  intestatus  decedens  co-  intestate,  having  bequeathed  freedom 
diciilis  libertates  dedcrit  neque  adita  to  his  slavc.s  by  codicils,  and  the  in- 
sit ab  intestato  hereditas  ? Favor  heritance  ab  intesla/o  is  not  entered 
constitutionis  debet  locum  habere,  upon  ? The  benefit  of  the  constitution 
Certe  si  testatus  decedat  et  codicillis  shall  extend  to  this  case  ; of  course, 
dederit  libertatem,  competere  earn,  if  the  deceased  dies  testate,  freedom 
nemini  dubium  est.  given  by  codicils  is  effectual. 

D.  xl.  5.  2. 

4.  Tunc  constitution!  locum  esse,  4.  The  words  of  the  constitntioiv 
verba  ostendunt,  cum  nemo  succes-  show,  that  it  applies  only  when  there 
sor  ab  intestato  existat.  Ergoquam-  is  no  successor  ab  intestato.  There- 
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incertnm  sit,  utrum  existat  an 
non,  ccssabit  constitutio  : si  certum 
esse  coeperit,  neminem  eztare,  tunc 
erit  constitutioni  locus. 


1>.  xl. 

5.  Si  is,  qui  in  integrum  resti- 
tui  potest,  abstinuit  se  ab  heredi- 
tate  an,  quamvis  potest  in  integrum 
restitui,  potest  admitti  constitutio  ? 
£a  debet  addictio  bonorum  fieri. 
<juid  ergo,  si  post  addictionem 
libertatum  conservandarum  causa 
factam  in  integrum  sit  restitutus  ? 
Utique  non  erit  dicendum  revocari 
libertates,  quse  semel  competierunt. 


P.  xl. 


fore,  as  long  as  it  remains  doubtful 
whether  there  is  or  is  not  a successor, 
the  constitution  is  not  applicable  ; but 
when  it  is  certain  that  no  one  will 
enter  upon  the  succession,  it  then 
takes  effect. 

5.  4.  pr. 

5.  If  a person  who  has  a right  to 
be  placed  again  in  exactly  the  position 
be  once  held  should  abstain  from  tak- 
ing the  inheritance,  is  the  constitution 
here  applicable,  although  he  may  pos- 
sibly be  restored  to  his  former  position  ? 
Here,  too,  an  adjudication  of  the  goods 
may  be  made.  What,  then,  if,  after 
an  adjudication  has  been  made  for  the 
sake  of  preserving  Uberty,  the  heir  is 
restored  to  his  former  position  ? The 
answer  will  be  that  gifts  of  liberty  are 
not  to  be  held  to  be  revoked  which 
have  once  been  established. 

5.  4.  1.  2. 


The  case  contemplated  is  that  of  a minor  under  25  years,  who 
was  heres  ah  intestato.  If  he  had  accepted  the  inheritance  at  once, 
he  would  have  taken  it  without  any  of  the  burdens,  such  as  gifts 
of  liberty,  with  which  it  was  charged  by  the  testament,  which  had 
become  of  no  effect.  But  if  he  refused  to  accept  it,  and  the  slaves 
were  enfranchised  by  addiction  being  granted,  then  when  the  minor 
attained  the  age  of  25,  and  was  entitled  to  the  restitutio  in  integ- 
rum, was  the  freedom  gained  by  the  slaves  to  be  revoked  ? Jus- 
tinian says  undoubtedly  not.  The  inheritance  would  be  restored 
to  the  minor,  but  liberty  once  given  could  not  be  taken  away  again. 


6.  Heec  constitutio  libertatum 
tuendarum  causa  introducta  est : 
ergo  si  fibertates  nulla  sint  data, 
cessat  constitutio.  Quid  ergo,  si 
vivus  dcdit  libertates  vel  mortis 
causa  et,  ne  de  hoc  quaratur,  utrum 
in  fraudem  creditorum  an  non  fac- 
tum sit,  idcirco  velint  addici  sibi 
bona,  an  audiendi  sunt  ? Et  magis 
est,  ut  audiri  debeant,  etsi  deficiant 
verba  constitutionis. 


See  Bk.  i.  Tit.  6. 

7.  Sed  cum  multas  divisiones 
ejusmodi  constitutioni  deesse  per- 
speximus,  lata  est  a nobis  plenissima 
constitutio,  in  quam  multa  species 
coUata  sunt,  quibus  jus  hujusinodi 


6.  This  constitution  was  intended 
to  make  gifts  of  liberty  effectual ; and, 
therefore,  when  no  such  gifts  are 
made,  the  constitution  is  not  applic- 
able. Suppose  then  a master  has 
given  freedom  to  bis  slaves  by  a dona- 
tion either  inter  vivoa  or  mortis  caitsa, 
and,  to  prevent  any  question  arising 
whether  the  creditors  have  been  de- 
frauded, the  slaves  intended  to  be  en- 
franchised should  petition  that  the 
goods  of  the  deceased  may  be  adjudged 
to  them  ; is  this  to  be  allowed  ? And 
we  think  that  we  ought,  on  the  whole, 
to  say  that  it  is,  although  the  constitu- 
tion is  silent  on  the  point. 


7,  Perceiving  that  the  constitution 
WM  deficient  in  many  respects,  we 
have  published  a very  complete  con- 
stitution, containing  many  provisions, 
which  complete  the  legislation  on  this 
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succcssionis  plcnissiinuin  est  effec-  kind  of  succession,  and  which  may  be 
turn,  quas  ex  ipsa  lectione  constitu-  easily  learned  by  reading  the  constitu- 
tionis  potest  quis  cognoscere.  tion  itself. 

0.  vii.  2.  15. 

The  chief  changes  made  by  this  constitution  were — 1.  That 
even  if  the  goods  had  been  sold  by  the  creditors,  the  addictio  might 
still  be  made  within  a year  from  the  sale,  which  was  rescinded  on 
the  applicant  guaranteeing  the  creditors;  2.  That  the  addictio 
might  be  made  if  the  applicitnt  otiered  a composition  .satisfactory 
to  the  creditors,  instead  of  payment  in  full ; 3.  That  some  oulj-  of 
the  slaves  need  be  enfranchised  if  the  property  did  not  admit 
of  all  being  enfranchised ; and  4.  That  while,  if  several  persons, 
having  an  equal  right  to  apply,  asked  for  an  addictio,  they 
became  joint  possessors  of  the  goods ; if  they  applied  one  after 
the  other,  the  first  applicant  was  preferred. 


Tit.  XII.  DE  SUCCESSIONIBUS  SUBLATIS,  QU^  FIE- 
BANT  PER  BOXORUM  VENDITIOXEM  ET  EX 
SENATUSCOXSULTO  CLAUDIANO 


Erant  ante  priedictam  Buccessi- 
onem  olim  et  aliie  per  universitatem 
successiones.  Qualls  fuerat  bon- 
orum  emptio,  quie  de  bonis  debitoris 
vendendis  per  multos  ambages  fuerat 
introducta  et  ttinc  locum  babebat, 
quando  judicia  ordinaria  in  usu 
fuerunt : sed  cum  extraordinariis 
judiciis  posteritas  usa  est,  ideo  cmn 
ipsis  ordinoriis  judiciis  etiam  bon- 
orum  venditiones  exspiraverunt  et 
tantimunodo  creditoribus  datur 
officio  judicis  bona  possidere  et, 
prout  cis  utile  visum  fuerit,  ea  dis- 
ponere,  quod  ex  latioribus  digest- 
orum  libris  perfectius  apparebit. 

Gai.  iii.  77  -81 ; I) 


Tliere  were  formerly  other  kinds  of 
universal  succession  prior  to  that  of 
which 'we  have  just  spoken ; such  was 
the  emptio  bonorum  which  with  num- 
berless formalities  was  established  for 
the  sale  of  the  goods  of  debtors.  It 
continued  while  the  judicia  ordinaria 
were  in  use  ; but  afterwards,  when  the 
judicia  extraordinaria  were  adopted, 
the  sale  of  goods  passed  away  with  the 
judicia  ordinaria.  Creditors  can  now 
do  no  more  than  possess  themselves 
of  the  goods  of  their  debtors  by  order 
of  a judge,  and  dispose  of  them  as 
they  think  proper.  The  subject  will 
be  found  treated  of  more  at  length  in 
the  larger  work  of  the  Digest, 
xlii.  5 ; C.  vii.  72.  9. 


Thi.s  bonorum  emptio  per  universitatem,  one  of  the  praetorian 
modes  of  execution  (see  Introd.  sec.  108),  was  a transfer  of  the 
, entire  property  of  the  debtor  to  the  person  who,  in  consideration  of 
receiving  it,  would  undertake  to  pay  the  largest  proportion  of  the 
claims  of  the  creditors.  The  creditors  might  apply  for  permission 
to  have  the  goods  sold  in  this  way,  not  only  when  the  debtor  was 
dead,  but  (1)  when  he  fraudulently  hid  himself,  so  that  he  could  not 
be  summoned  before  the  magistrate  ; or  (2)  when  he  was  absent, 
and  no  one  appeared  to  defend  his  cause  ; or  (3)  if,  after  having 
been  condemned,  he  did  not  satisfy  the  claims  of  the  creditors 
within  the  time  allowed  by  law  ; or  (4)  if  he  had  made  a cessio 
bonorum,  i.e.  had  himself  abandoned  all  his  property  to  his  credi- 
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toi-s,  as  he  was  allowed  to  do  by  the  lex  Julia.  (Gai.  ill.  78.) 
The  venditio  bonorum  was  held  to  carry  with  it  the  infamy  of  the 
debtor.  The  creditors  were  first  placed  by  the  prajtor  in  possession 
of  the  property,  rei  aervandai  causa,  and  the  intended  sale  was 
announced  b}'  advertisement  (prosenptio).  This  posse, ssion  wa.s 
continued  during  thirty  days  if  the  debtor  was  alive,  and  during 
fifteen  if  he  was  dead.  The  praetor  then  summoned  a meeting  of 
the  creditors,  at  which  they  chose  one  of  their  own  body  to  conduct 
the  business  for  them,  called  the  magister.  Ten  or  five  days  there- 
after, according  as  the  debtor  was  alive  or  dead,  the  conditions 
of  sale  were  fixed  under  the  supervision  of  the  praetor  (ptiblicatio). 
After  a further  delay  of  twentt-  or  ten  days,  the  goods  were  ptit 
up  to  public  auction,  and,  the  offer  of  the  highest  bidder  having 
been  accepted,  the  pnetor  made  the  addictio,  by  which  the  goods 
of  the  debtor,  though  not  the  Quiritarian  ownership  in  them,  were 
transferred  to  the  bonorum,  emptor,  who  stepped  into  the  place 
of  the  debtor,  and  might  sue  and  be  sued  exactly  as  the  debtor 
might  have  sued  or  been  sued.  (Tueoph.  Par. ; Gai.  iii.  79,  80.) 

,/udicia  ordinaria,  extraordinaria.  (See  Introd.sec.  109.) 

The  proce.ss  under  the  judieia  extraordinaria,  which  is  re- 
ferred to  in  the  text,  was  termed  distractio  bonorum.  The 
creditors — or  some  of  them,  time  being  allowed  for  others  to  come 
in  (C.  vii.  72.  10.  pr.) — -were  placed  in  po.ssession  of  the  gooils 
generally  of  the  debtor,  and  then  the  goods  were  sold,  not  in 
block  to  one  purchaser,  but  separately  to  separate  purchasei-s,  as 
occasion  oH'ered.  (See  D.  xxvii.  10.  5.) 

I.  Erat  et  ex  senatusconsulto  1.  There  was  also,  by  virtue  of  the 
Claudiano  miserabilis  per  universi-  genatusconsultum  Claudiunum,  aii- 
tatem  Ekdquisitio,  cum  libera  mulier  other  most  wretched  method  of  ac- 
servili  amore  bacchata  ipsam  liber-  quisition  per  unii’ersitalem ; when  a 
tatem  per  senatusconsultum  amit-  freewoman  indulged  her  passion  for 
tebat  ot  cum  libertate  substantiara : a slave,  and  lost  her  freedom  under 

quod  indignum  nostris  temporibus  this  aenattieconsultum,  and  with  her 
esse  existimantes,  et  a nostra  civi-  freedom  her  estate.  This  was,  in  our 
tate  deleri  et  non  insert  nostris  opinion,  unworthy  of  our  age,  and 
digestis  concessimus.  we  have  therefore  abolished  it  in 

our  empire,  and  forbidden  it  to  be 
inserted  in  our  Digest. 

Gai.  i.  84,  91,  160;  C.  viii.  24. 

There  could  be  no  marriage  between  a slave  and  a free  person. 
If,  therefore,  a woman  born  free  lived  with  a slave  in  conttibernio. 
this  was  thought  so  di.sgraccful  to  her,  that  if  the  master  of  the 
slave  complained  by  three  denunciations  of  her  conduct,  a magis- 
terial decree  subjected  her  to  the  punishment  mentioned  in  the 
text,  and  she  and  her  property  passed  to  the  owner  of  the  slave. 
The  strong  expre.ssion,  ‘servili  amore  bacchata,’  mast  not  be 
taken  as  indicating  anything  more  than  cohabitation  with  a slave. 
If  the  woman  was  a freedwoman  who  thus  lived  with  a slave,  she 
became  again  the  slave  of  her  patron,  if  he  had  not  known  of.  and 
assented  to,  her  conduct,  and  the  slave  of  the  master  of  the  slave 
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Avith  whom  she  lived,  if  the  patron  liad  been  aware  of  how  she 
was  living.  (Paul.  Sent.  2.  21 ; Gai.  i.  84-86,  91,  160;  see  also 
Tacit.  Annul,  xii.  53.)  The  date  of  the  senatnscoTisultum 
Claudianum  is  a.d.  52. 

Tit.  XIII.  DE  OBLIGATIONIBUS. 

Xunctranseamnsadobligationes.  Let  us  now  pass  to  obligations.  An 
Obligatio  est  juris  vinculum,  quo  obligation  is  a tie  of  law,  by  which  we 
necessitate  adstringimur  aUcujus  are  so  constrained  that  of  necessity 
soIvendiE  rei,  secundum  nostrse  we  must  render  something  according 
civitatis  jtira.  to  the  laws  of  our  state. 

D.  xliv.  7.  3.  pr. 

1.  Omnium  autem  obligationum  1.  The  principal  division  of  all 

summa  divisio  in  duo  genera  dedu-  obligations  is  into  two  kinds,  for  they 
citur:  naraque  aut  civiles  sunt  aut  are  civil  or  prstorian.  Civil  obliga- 
prwtorite.  Civiles  sunt,  qu®  aut  lep-  tions  are  those  constituted  by  the  laws, 
bus  constitute  aut  certe  jure  civili  or,  at  least,  recognised  by  the  civil 
comprobat®  sunt.  Pr®tori®  sunt,  law.  Pnetorian  obligations  are  those 
quas  prxtor  ex  sua  jurisdictione  which  the  pr®tor  has  established  by 
constituit,  qu®  etiam  honorari®  bis  own  authority  ; they  are  also  called 
vocanttu:.  honorary. 

D.  xliv.  7.  52.  pr.  5,  6. 

2.  Sequens  divisio  in  quattuor  2.  A further  division  separates  them 
species  deducitur  : aut  enim  ex  con-  into  four  kinds,  for  they  arise  ex  con- 
tractu sunt  aut  quasi  ex  contractu  traclu  or  quasi  ex  contractu,  ex  male- 
aut  ex  maleficio  aut  quasi  ex  male-  ficio  or  quasi  ex  maleficio.  Let  us  first 
ficio.  Prius  est,  ut  do  his,  qu®  ex  treat  of  those  which  arise  from  a con- 
contractu  sunt,  dispiciamus.  Harum  tract : which  again  are  divided  into  four 
®que  quattuor  species  sunt : aut  kinds  according  as  they  are  formed 
enim  re  contrahuntur  aut  verbis  re,  verbis,  litleris,  or  consensu.  Let  us 
aut  litteris  aut  consensu.  De  quibus  examine  each  kind  separately. 
einguUs  dispiciamus. 

G.\i.  iii.  88,  89 ; D.  xliv.  7.  1.  pr.  and  1. 

We  now  pass  to  obligations.  Having  finished  the  subject  of 
rights  over  things,  and  of  the  modes  in  which  they  are  acquired, 
we  now  pass  to  rights  against  particular  persons,  jura  inpersonam, 
expressed  very  inaccurately  in  later  Latin  by  the  term  jura  ad  rem. 
These  rights  are  those  which  we  have  against  some  one  or  more 
particular  persons,  as  opposed  to  the  general  rights,  such  as  that 
of  having  the  secure  enjoyment  of  our  property,  which  we  have 
against  ail  mankind.  (See  Introd.  sec.  61.) 

Obligations  are  placed  in  the  Institutes  between  the  subject  of 
things  and  the  subject  of  actions  ; and  as  in  Bk.  i.  (Tit.  2,  12)  it 
is  said  that  the  whole  of  private  law  relates  to  persons,  things 
and  actions,  it  has  been  questioned  whether  obligations  are  meant 
to  be  included  under  things  or  actions.  Theophilus  understood 
them  to  be  included  under  actions,  as  we  see  by'  his  paraphrase 
on  this  Title,  and  on  the  si.xth  Title  of  the  Fourth  Book  ; but  it 
is  evident  that  Gaius,  from  whom  Justinian  borrows  the  arrange- 
ment, meant  obligations  to  come  under  the  discussion  of  res : 
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otherwise,  (is  Savigny  remarks  (<S’ystem  des  heut.  rom.  Reclits, 
Bk.  ii.  ch.  1).  we  must  consider  the  part  specially  relating  to 
actions  a.s  a subsidiary  part  of  the  portion  commencing  with 
obligations,  which  is  contradicted  by  the  mode  in  which  Gaius 
treats  of  the  subject  of  actions.  The  subject  of  obligations  does 
not  properly  fall  under  either  res  or  aciioncs,  and  it  was  from 
feeling  this  that  Gaius  placed  it  between  the  two,  although  his 
divi.sion  of  law  obliged  him  to  rank  it  under  one  or  the  other.  He 
could  not,  consistent!}'  with  this  division,  place  obligations  i»i  his 
system  according  to  their  nature,  and  he  preferred  to  consider 
them  with  reference  to  their  ultimate  result  (res)  rather  than 
with  reference  to  the  mode  by  which  the  law  .secured  this  result 
(actio).  The  incorrectness  of  such  a mode  of  treating  obligations, 
and  the  inaccuracy  of  the  expre.ssion  jus  ad  rem,  are  evident 
when  we  consider  that  the  actio  did  not  really  give  the  res  which 
was  the  subject  of  the  obligation,  but  only  a pecuniary  equivalent. 

The  remainder  of  this  Book  and  the  6rst  five  Titles  of  the 
Fourth  Book  must  be  taken  together  as  treating  of  obligations,  tbe 
remainder  of  this  Book  being  mainly  devoted  to  one  head  of  obliga- 
tions, those  arising  from  contract.  As  a preliminary  to  the  general 
study  of  the  part  of  the  Institutes  treating  of  obligations,  and 
specially  to  the  study  of  contracts,  it  will  be  convenient  here  to 
take  a preliminary  survey  of  some  points  to  which  constant  refer- 
ence is  made  in  the  discussion  of  subsequent  details. 

These  points  are;  1.  The  meaning  of  the  term  ohligatio.  2. 
The  sources  of  obligations.  3.  The  obligations  which  arise  from 
contract,  and  their  recognised  heads.  4.  Innominate  contracts, 
pacts,  natural  obligations.  5.  Culpa,-  6.  Interest.  7.  The  actions 
by  which  obligations,  and  especially  contracts,  were  enforced. 

1.  The  Meaning  of  the  Term  Ohligatio. — Ohligatio,  as  the 
text  in  the  initial  paragraph  tells  us,  is  a ‘ tie  of  law  by  which  we 
are  so  constrained  that  of  nece-ssity  we  must  render  something 
according  to  the  laws  of  our  state,’  i.e.  the  rules  of  either  the  strict 
civil  law  or  the  praetorian  law.  It  was  because  it  could  be  enforced 
by  an  action  that  the  tie  was  binding  on  the  person  bound,  dehitor 
{dehitor  intellegaturis  a quo  invito  exigi  pecunia potest,  D.  1. 16. 
108),  in  favour  of  the  creditor,  these  words  dehitor  and  creditor 
being  used  in  a general  sense,  in  Roman  law,  for  the  person  bound 
and  the  person  profiting  by  the  tie.  That  which  the  debtor  is 
thus  bound  to  render  is  in  the  text  expressed  by  the  general 
word  solvere ; and  this  general  term  includes  tliree  kinds  of  such 
rendering — dare.facere,  pra'stare.  Dare  meant  to  give  either  the 
property  in  a thing,  lus  in  the  contract  of  stipulatio,  or  only  the 
pos.scs.sion  of  it,  as  in  the  ca.se  of  the  seller  in  the  contract  of  sale  ; 
Jacere,  to  do  something,  as,  for  example,  the  mandatary  or  agent 
had  to  do  what  he  had  undertaken  to  do  ; and  pntstare,  to  make 
g(K)d,  as  the  person  guilty  of  negligence  had  pnestare  culpani,  to 
make  good  his  fault.  These  three  terms,  however,  were  not  kept 
distinct,  facere  and  pra-stare  being  constantly  used  in  the  sense 
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of  dare..  In  every  ease,  however,  it  was  a sum  of  money  that 
wius  the  real  thinfj  that  the  debtor  wii.s  forced  to  give,  as  the  remedy 
for  every  broach  of  contract  was  put  into  the  .shajie  of  a pecuniary 
equivalent,  unless  the  debtor  could  and  did  execute  his  contract 
under  compulsion. 

Obiiyaiio  is  thus  properly  the  tie  between  creditor  and  debtor ; 
but  it  is  al.so  used  to  express  the  right  thus  gained  (D.  xii.  2.  9.  3), 
the  duty  thus  owed  (D.  1.  16.  21),  and  also  one  mode  by  which 
such  a tie  is  created,  being  used  as  equivalent  to  contractus. 
(D.  V.  1.  20.) 

2.  The  Soarces  of  Ohliqations. — The  two  main  sources  of  obli- 
gations are  contracts  and  delicts : the  debtor  is  bound  by  having 
undertaken  to  be  bound,  or  he  has  done  an  injury  and  has  to  make 
good  his  wrong.  Contracts  are  the  principal  subject  of  the  re- 
mainder of  this  Book,  and  delicts  of  the  first  Titles  of  the  Fourth 
Book.  But  there  were  obligations  which  arose  in  a manner  very 
similar  to  that  from  which  contracts  sprang,  a state  of  facts  having 
arisen  by  which  the  debtor  was  placed  in  very  much  the  position 
in  whichhe  would  have  been  had  hecontracted — ohlujationes  quasi 
ex  contractu,  treated  of  in  the  27th  Title  of  this  Book  ; and  there 
were  obligations  which  arose  from  wrongs  being  done,  which  did 
not  fall  within  the  special  list  of  delicts  known  to  Roman  law — 
ohliffationes  quasi  ex  delicto,  treated  of  in  Title  6 of  the  Fourth 
Book.  The  sources  of  obligations  in  the  Institutes  are  thus  four  ; 
while  Uaius  says  (iii.  88),  omnia  obliqatio  vel  ex  contractu  nas- 
citur,  vel  ex  delicto,  and  adds  in  a pa.s.sage  given  in  the  Digest  (xliv. 
7. 1.  pr. ),  autproprio  quodamjure  ex  variis  causarum figuris,  i.e. 
by  oi^li  gations  quasi  ex  contractu  and  quasi  ex  delicto, 

3.  Contracts. — A contract  is  a species  of  agreement,  the  accord 
of  two  wilLs,  conventio,  pactum;  and  in  an  agreement  there  is  first 
of  all  the  pollicitatio,  the  offer  made  by  one  party,  and  then  the 
acceptance  by  the  other.  When  this  accord  of  wills  is  such  that 
the  law  adds  a third  element,  the  vinculum  juris,  or  obligation, 
we  have  a contract.  (D.  1.  12.  3.  pr.)  But  in  order  that  this  third 
element  should  be  added,  it  was,  according  to  the  strict  theory  of 
Roman  law,  noces,sary  that  the  accord  of  wills  shouhl  have  been 
expre.ssed  in  a particular  manner.  In  the  old  times  of  Roman  law, 
the  nexum,  the  form  of  conveyance  by  the  scales  and  the  cojjpcr, 
was  the  chief  and,  ])erhaj)s,  the  only  form  of  contract  recognised, 
and  the  use  of  this  form  continuetl  to  be  nece.ssary  to  pa.ss  res 
mancipi.  (See  Intro<l.  sec.  59.)  I’ossibly  stipulations  also  dated 
from  the  earliest  time  of  Roman  law  (Hunter,  3C4-8),  but  at  any 
rate  there  were  gradually  recognised  in  Roman  law  the  follow- 
ing forms  by  which  contracts  could  be  made;  1.  Verbis,  by  the 
stipulation.  2.  LiUeris,  by  entry  in  a ledger.  3.  Then,  without 
any  special  form  being  gone  through,  contracts  were  recognisiiil 
when  made  re,  by  the  simple  delivery  of  a thing  in  one  of  four 
ways,  mutuum,  commodatum,  deposilum,  pignus.  And,  lastly, 

4.  In  four  ca.scs  contracts  were  recognised  as  arising  imnieiliately 
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out  of  the  consent  of  the  parties ; sale,  letting  on  hire,  partner- 
ship, mandatum.  There  were  thus  ten  recognised  heads  of  con- 
tract. The  Institutes,  following  Gaius,  treat  firat  of  contracts  re, 
although  this  is  out  of  the  historical  order,  then  the  formal  con- 
tracts verbis  and  l itteris,  and  lastly  the  formless  contracts  consensu. 
It  may  be  observed  that  contracts  re  may  in  one  way  be  classed 
with  contracts  verbis  and  litteris,  and  opposed  to  the  consensual 
contracts  ; for  in  contracts  re  there  is  something,  i.e.  the  delivery 
of  the  thing,  as  in  contracts  verbis  and  litteris  there  is  something, 
i.e.  the  use  of  a form,  beyond  the  mere  consent. 

By  an  obligation  the  debtor  is  bound  to  the  creditor ; but  an 
obligation  might  either  be  such  as  to  bind  one  party,  the  debtor, 
and  not  the  other,  the  creditor  (unilateral  contracts),  or  it  might 
be  sucli  that  each  party  was  in  turn  debtor  and  creditor  (bilateral 
contracts).  Contracts  made  verbis  and  litteris  were  unilateral. 
Among  contracts  made  re,  the  contract  of  mutuum  was  unilateral. 
The  contracts  of  commodatum,  depositum,  and  pignus  were  so 
far  bilateral  that  the  person  to  whom  the  thing  was  delivered  might 
recover  extraordinary  outlay  incuiTed  in  preserving  or  maintaining 
the  thing,  or  caused  by  the  fault  of  the  other  person  to  the  contract. 
It  was  much  in  the  same  sense  that  the  consensual  contract  of  man- 
datum  was  bilateral.  The  other  three  consensual  contracts  were 
always  bilateral.  An  e.ssential  feature  of  the  three  contracts,  com- 
modatum, depositum,  and  mandatum,  was  that  they  were  always 
gratuitous.  (Jontracts  again  may  be  regarded  as  they  are  executed 
or  executory — that  is  according  as  something  must  have  been  done 
in  accomplishment  of  the  contract  at  the  time  of  making  it,  or  as 
the  liabilities  of  both  parties  might  be  altogether  prospective. 
Contracts  re  belong  to  the  former  head  ; contracts  verbis  and  con- 
sensu to  the  latter.  Contracts  iitieris  were,  properly,  executed,  but 
were  so  used  as  to  be  executory. 

4.  Innominate  Contracts. — When  an  agreement  did  not  take 
the  shape  of  any  of  the  ten  forms  of  contract  recognised  in  the  civil 
law  (it  will  be  remembered  that  the  heads  re  and  consensu  have 
each  four  subdivisions),  it  was,  strictly  speaking,  not  a contract  at 
all,  but  if  one  party  to  it  had  executed  it,  the  prmtor  would  force 
the  other  party  to  execute  it  also.  These  contracts,  as  having  no 
special  name,  have  been  termed  contractus  innominati,  and  as  the 
contract  sprang  into  existence  by  a thing  having  beendoneorgiven, 
by  the  fact,  that  is,  of  the  contract  Ixiing  already  executed  by  one 
party  to  it,  tbese  contractus  innominati  may  be  looked  on  as 
belonging  more  immediately  to  the  head  of  contracts  made  re. 
Paulus  (I),  xix.  5.  5.  pr.)  thus  sums  up  the  heads  of  the  cases  in 
which  such  contracts  might  ari.se ; ' Aut  do  tibiut  des,  aut  do  ut 
facias,  a^U  facia  ut  des,  aid  f ado  ut  facias'.  I give  .something 
to  you  in  such  a way  that  by  the  fact  of  inj'  gift  (re)  you  are  lxuin(l 
to  give  .sonielhing  to  me,  or  I give  so  that  you  are  bound  to  do 
something  for  me,  or  I do  something  for  you  so  that  you  are  IkiuihI 
to  give  me  something,  or  I do  .something  for  you  so  that  you  are 
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lx)und  to  do  something'  for  me.  Contracts  of  this  sort  would  be 
enforced  by  an  actio  in  factum  prcescriptis  verbis,  by  one,  that  Ls, 
in  whicli  the  formula  would  be  ai-ranged  to  meet  tbe  circum.stanccs 
of  this  particular  Cfiso  (in  factum),  a short  statement  of  these 
circumstances  being  placed  in  the  demonstratio  (prwscriptis 
verbis). 

Pacts. — An  agreement,  pactum,  not  comitig  under  the  ten 
beads  of  contract,  nor  binding  as  an  innominate  contract  by  having 
been  executed  on  one  side,  was,  as  a general  rule,  a nudum  pactum; 
that  is,  it  could  not  be  enforced  by  an  action.  But  such  an  agree- 
ment might  be  rnsed  as  the  basis  of  an  exception.  (See  Bk.  iv. 
Tit.  13.)  Nuda  pactio  oblujationem  non  parit,  sed  parit  ex- 
ce.ptionem.  (D.  li.  14.  7.  4.)  There  were,  however,  some  pacts 
to  which  an  action  was  attached,  either  by  expre.ss  enactment, 
pacta  leijitima,  sucb  as,  after  the  time  of  Justinian,  the  agree- 
ment to  give  (Bk.  ii.  Tit.  7.  2),  or  by  the  prajtors  (pacta  pra  toria), 
such  as  tbe  pactum  constitutes  pe.cunue,  an  agreement  by  wbicli 
a person  agreed  to  pay  wbat  he  already  owed.  (Bk.  iv.  Tit.  6.  9.) 
Pacta  might  also  be  added  (adjecta)  as  subsidiary  to  a main 
obligation. 

Natural  Obligations. — There  were  certain  ties  to  which  no 
action  was  attached,  but  which  still  were  not  without  a recogtiLsed 
legal  force,  because  of  the  moral  claim  to  recognition  they  uivolved. 
They  were  called  natural  obligations.  As  for  example,  if  an  agree- 
ment was  made  between  a paterfamil ias  and  any  one  in  his  power, 
this  Wits  not  an  obligation  that  could  be  legally  enforced,  but  the 
parties  were  lx)und  by  a tie  which  the  jurists  ascribed  to  the  sphere 
of  the  lex  naturce  or  jus  gentium.  Is  natura  debet  quern  jure 
gentium  dare  oportet,cujus /idem  secuti  sumus.  (1).  1. 17.84. 1.) 
The  principal  effects  of  natural  obligations  were,  that  if  money 
Wiis  paid  in  pursuance  of  them  it  could  not  bi?  sued  for  back 
(D.  xii.  6.  19.  pr.),  and  they  could  be  made  the  subject  of  a set-ofl 
in  an  action  brought  to  enforce  a legal  obligation ; etiam  quod 
natura  debetur  venit  in  compensat  ionem.  (D.  xvi.  2.  6.)  Pacts 
probably  were  considered  to  pi-oduce  always  a natural  obligation  ; 
but  a natural  obligation  might  arise  in  cases  where  there  was  no 
pact,  no  agreement,  for  example,  of  persons  able  to  contract,  as,  if 
a thing  was  due  from  a slave,  the  slave  coubl  not  bind  himself,  but 
after  he  became  free,  the  thing  was  due  by  a natural  obligation 
(D.  xliv.  7.  14),  and  a suretyship  could  be  created  to  give  etlect 
to  it.  (Tit.  20.  1.) 

5.  Culpa,  dolus,  diligcntia. — One  of  tbe  varying  features  in 
obligations  which  it  is  of  considerable  ini]wrt<ince  to  notice  is  tbe 
amount  of  resjainsibility  thrown  on  one  or  both  of  tbe  parties  to  it. 

If  one  person  who  was  bound  to  anotherbyacontract,designedly 
subjected  him  to  barm  or  lo.ss  (damnum)  with  re.spect  to  anything 
included  in  tbe  coni?'act,  the  wrongiloer,  in  inllicting  this  wilful 
injury,  was  .said  to  be  guilty  of  dolus ; if  In?  was  the  means  of  an 
injury  not  designed  being  inllicted,  then,  unle.ss  the  damnum  was 
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the  result  of  unavoidable  accident,  he  was  said  to  he  guilty  of  cy>lpa. 
The  technical  term  for  being  responsible  for  malicious  injury  ora 
fault  was  dolum,  culpam  jyrwstare.  Every  contract  bound  all 
parties  dolum  prcestare,  and  a special  agreement  that  the  parties 
should  not  be  so  bound  was  void.  (D.  ii.  14.  27.  3.)  Culpa  would 
naturally  admit  of  degrees.  The  fault  might  be  one  which  any  . 
man  in  his  senses  would  have  scrupled  to  commit,  and  it  was  then 
termed  lata  culpa  {lata  culpa  est  nimia  negligentia,  id  est,  non 
intellegere  quod  omnes  intellegunt ; D,  1.  16.  213.  2);  and  lata 
culpa  was  treated  as  approaching  nearly  to  dolus,  as  such  extreme 
negligence  must  generally  be  due  to  design.  Or  it  might  consist  in 
falling  short  of  the  highest  standard  of  carefulness  to  avoid  injury 
that  could  be  found  ; such,  for  instance,  as  the  carefulness  employed 
in  the  management  of  atiairs  by  a person  who  would  deserve  to  1^ 
called  bonus  paterfamilias,  and  the  culpa  was  then  termed  levis 
or  levissima.  Or,  again,  it  might  consist  in  falling  short  of  the 
care  which  the  person  guilty  of  the  culpa  was  accustomed  to  bestow 
on  his  own  atiairs.  In  this  last  case  we  no  longer  measure  by  an 
absolute  standard,  but  a relative  one  ; what  is  culpa  in  one  man  is 
not  in  another,  and  modern  writers  have  therefore  spoken  of  it  as 
being  culpa  levis  in  concreto,  i.e.  as  seen  in  and  measured  by  the 
particular  individual,  opposed  to  the  culpa  levis  in  abstracto,  i.e. 
tisti mated  by  the  absolute  standard  of  the  diligence  which  a person 
of  the  utmost  care  would  exhibit. 

If  we  measure  the  degrees  of  responsibility  which  under  various 
circumstances  those  bound  by  an  obligation  will  incur,  we  may 
speak  either  of  the  fault  for  which  they  will  be  held  responsible,  or 
of  the  degree  of  negligence  which  this  fault  implies,  or  of  the  de- 
gree of  diligence  that  is  exacted  from  them.  These  are  only  ditfer- 
eiit  modes  of  talking  of  the  same  thing.  If  the  circumstances 
are  such  that  the  pei'son  bound  by  the  obligation  undergoes  a slight 
degree  of  responsibility,  we  may  say  that  he  will  be  responsible  for 
a grave  fault  (lata  culpa),  not  for  a slight  one  (culqja  levis),  that 
the  negligence  for  which  he  will  be  responsible  must  be  gross, 
crassa,  or  that  the  diligence  he  has  to  show  is  of  the  second,  not  of 
the  Hi-st,  of  the  two  orders  to  be  mentioned  immediately.  It  is  in 
the  language  of  diligence  that  the  Roman  jurists  generally  calculate 
the  amount  of  responsibility.  They  make  two  orders  of  diligence, 
the  higher,  that  of  the  bonus  paterfamilias,  exacta  diligent  ia,  and 
the  lower,  that  shown  by  the  person  spoken  of  in  the  conduct 
of  his  own  atiairs,  quanta  in  suis  rebus  diligentia ; and  these 
two  orders  of  diligence  are  brought  into  harmony  with  the  three 
divisions  of  (ndpa  {lata,  levis,  and  levis  in  concreto)  in  this  way. 
(1)  A person  responsible  for  culpa  levis  in  abstracto  has  to  show 
the  diligence  of  a bonus  paterfamilias.  (2)  A peison  who  is  only 
responsible  for  lata  culpa  is  not  to  be  held  liable  until  it  is  shown 
that  he  has  not  used  as  much  care  as  he  «lo<}s  habitually  about  his 
own  things.  A person  who  is  respcmsible  iov  culpa  levis  in  con- 
creto has  to  show  that  he  has  used  as  much  care  as  he  does  about 
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liis  own  i.P.  in  this  ca.se  the  i)urden  of  proof  is  on  him.  Tn 

eadi  Ciise  tlie.  .standard  is  tlie  care  wliidi  tlie  person  sou^^ht  to  be 
made  lialile  takes  about  his  own  thini^s.  All  responsibility  for 
culpa  is  thus  set  under  two  heads  of  dilifjence,  and  in  the  same  way 
there  are  two  corresponding  heads  of  negligence  ; and  negligence 
has  a distinguishing  mark  added  to  it  in  the  term  crassa,  as 
opposed  to  slight  (minima),  when  it  is  meant  that  the  person 
spoken  of  has  not  used  in  the  case  in  question  the  care  he  habit- 
ually employs  in  matters  that  affect  him. 

The  higher  degree  of  diligence,  that  of  a bonus  paterfamilias, 
was  reqiiired,  or,  in  other  words,  the  negligence  from  which  liability 
would  arise  need  not  be  crassa,  or,  in  other  words,  the  culpa  causing 
liability  might  be  levis  and  levis  in  abstracto,  in  the  following  set 
of  cases : 1.  Where  the  person  responsible  got  the  benefit  of  a 
contract,  as,  for  example,  when  he  borrowed  a thing  for  his  own 
use  (commodatuin).  2.  When  both  parties  were  interested  in  the 
obligation  being  carried  out,  but  there  was  no  joint  interest  in  the 
thing,  as,  for  example,  mortgagor  and  mortgagee  (Tit.  14.  4), 
vendor  and  vendee  (D.  xviii.  6.  3),  letter  and  hirer  (D.  xix.  2.  25. 
7).  3.  In  case  of  agents  (ne<jotioTum  gestores)  (Tit.  27.  1). 

Only  the  low6r  degree  of  diligence,  that  quanta  in  suis  rebus, 
was  required,  or,  in  other  words,  the  negligence  from  which  liability 
would  arise  must  be  crassa,  or,  in  other  words,  the  culpa  causing 
liability  might  be  lata  or  levis  in  concreto,  in  the  following  cases : 
1.  When  the  other  person  to  the  contract  got  the  benefit  from  it, 
as  in  a contract  of  deposit,  the  depositary  is  only  liable  for  crassa 
negli()entia,  and  it  must  be  proved  that  he  has  not  used  the  quanta 
in  suis  rebus  diligentia.  (D.  xvi.  3.  32.)  2.  When  both  parties 
to  the  contract  have  a common  interest  in  the  thing  as  to  which 
the  question  of  diligence  or  negligence  arises,  as  partners,  the  hus- 
band in  the  management  of  the  dotal  estate,  where  he  is  a sort  of 
partner  (1).  xxiii.  3.  17.  pr.),  co-heirs  and  co-legatees  (D.  x.  2.  25. 
16).  3.  Involuntary  parties  to  a quasi  contract,  like  tutors  and 

curators  (D.  xxvii.  3.  1.  pr.). 

6.  Interest,  mora. — When  a person  hound  by  a contract  delayed 
to  execute  it,  and  this  delay  (mora)  was  of  such  a kind  that  culpa 
could  he  imputed  to  him,  he  was  subjected  to  something  more  than 
the  necessity  of  fulfilling  the  contract,  and  especially  he  was  in 
mast  cases  liable  to  pay  interest  (uswroe).  (D.  xxii.  1.  7.)  But 
interest  was  not  ordinarily  payable  on  debts  except  by  expre.ss 
agreement.  By  the  Twelve  Tables  there  was  fixed  a legal  maximum 
of  12  per  cent,  per  annum,  or  1 per  cent,  per  month,  centesimee 
usaroe.  It  was  afterwards  reduced  to  6 per  cent.,  and  by  the  lex 
Genucia  (B.C.  341)  interest  was  declared  illegal.  During  the 
Republic,  however,  it  was  again  recognised,  and  the  maximum 
once  more  rose  to  12  p>er  cent.  Justinian  fixed  a maximum  varying 
according  to  circumstances  from  12  to  4 per  cent.  (C.  iv.  32.  26.) 

7.  Actions. — The  subject  of  actions  is  treated  of  fully  in  the 
sixth  and  following  Titles  of  the  Fourth  Book,  and  it  is  only  neces- 
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s.iry  iioro  tr>  notice  ‘^^‘norally  that  part  of  the  Hnhject  wliicli  lias  to 
do  with  the  enforceincnt  of  obligations,  and  especially  of  contracts. 
As  an  obligation  vvtis  constituted  a legal  tie  by  having  an  action 
attached  to  it,  it  is  necessary  to  know  by  what  kind  of  action  dif- 
ferent obligations  were  enforced,  and  in  almost  every  case  tlie 
Institutes  couple  the  mention  of  the  kind  of  action  attached  with 
the  mention  of  each  kind  of  obligation.  The  main  distinction  to 
be  now  referred  to  is  that  between  condictions  and  honcB  Ji(hi 
actions,  corresponding  with  the  distinction  noticed  in  Tit.  13.  1 
between  civil  and  pnetorian  obligations. 

The  older  actions  of  law  (see  Introd.  sec.  94)  afforded  a very 
cumbrous  machinery  for  the  enforcement  of  rights  against  particu- 
lar persons ; and  the  lex  Silia  (b.c.  243)  introduced  a new  kind 
of  action,  termed  condictio,  for  the  enforcement  of  obligations 
binding  a person  to  give  the  absolute  ownersliip  {dare)  of  a certain 
sum  of  money  {pecunia  certa) ; and  the  lex  Calpurnia  (n.c.  233) 
extended  its  application  to  a similar  demand  of  any  certain  thing, 
as  a definite  quantity  of  oil  or  wheat  (Gai.  iv.  19.)  In  proce.ss 
of  time  the  condictio  was  made  to  embrace  uncertain  as  well  tis 
certiin  things,  and  was  applied  to  obligations  binding  a person 
facere,  and  hence  Gains  says,  appellantur  in  personam  actiones, 
quifms  dari Jierive  oportere  intendimus,  condiciiones  (iv.5).  The 
condictio  ccrti,i‘Q.  the  condictio  in  its  older  and  stricter  form, came 
thus  to  be  opposed  to  the  condictio  incerti.  We  may  therefore 
say  that  contracts  dare  or  facere  were  enforced  by  a condictio,  and 
that  this  conidictio  was  certi  or  incerti  according  as  a definite  or 
indefinite  thing  was  demanded.  Whenever  the  contract  was  to 
<lo  a thing,  it  was  always  uncertain,  because  the  law  could  not 
compel  the  personbound  by  the  contract  to  do  the  thing,  but  only 
to  give  a pecuniary  equivalent ; and  what  sum  of  money  was  a 
reasonable  compensation  for  the  loss  sustained  by  the  thing  not 
being  done  was  left  to  be  settled  by  the  judge.  The  formula 
of  the  condictio  certi  ran  si  paret  euni[decem  aureos]  dare  oportere. 
(Sec  paragr.  1.  of  next  Title.)  That  of  the  condictio  incerti  ran 
qwicquid  paret  eum  dare  facere  oportere.  The  condictio  incerti, 
besides  its  general  name,  received  also  a special  name  derived 
from  the  kind  of  contract  it  was  brought  to  enforce,  or  from  the 
subject  matter  of  the  contract  itself.  For  instance  the  action 
brought  to  enforce  a stipulation  for  an  uncertain  sum  was  termed 
an  actio  ex  stipwlatu.  When  the  condictio  was  certi,  it  was  gener- 
ally spoken  of  simply  as  condictio.  Sometimes,  however,  though 
more  rarely,  it  too  received  a special  name,  as  the  condictio  certi 
brought  to  enforce  a mutuum  sometimes  termed  the  actio 
mutui. 

There  was  another  class  of  actions  in  which  a wide  discretion 
was  given  to  the  judge,  who  was  to  bvke  all  the  circumstances  of  the 
case  into  his  consideration, and  pronounce  the  sentence  which  ecjuity 
d(!inanded,  thus  acting  as  an  arbiter  rather  than  as  ix  judex.  Such 
actions  were  termed  bonoi  fidci  actiones,  and  the  obligations,  to 

A 


Digitized  byGoogie 


LIB.  III.  TIT.  XIV. 


327 


fiiforct!  wliich  they  were  jiivcm,  were  tenii(^<l  h(.m(v,  fulr.i  obli;ia- 
limirK.  'riic  right  to  liiive  tliis  e(juiti»hle  coii.siileretion  of  the 
whole  ca.se  wa.s  inherent  in  the  nature  of  the  obligation,  i.e.  the 
action  brought  to  enforce  any  of  the  bonce  fidei  obiigntiones  was 
always  bonce  fidei.  All  actions  in.stituted  by  the  prastorian  law 
were  of  thi.s  description.  There  was  thus  an  opjx)sition  made 
hetwoen  condictiones  which  were  utricti  juris,  derived  from  the 
civil  law,  and  in  which  the  judge  was  confined  within  the  limits  of 
the  fonnula,  and  these  bonce  fidei  actiones.  Among  the  bonce  Jidei 
cictione.8  we  .shall  find  several  mentioned  in  the  following  Titles  of 
thi.s  Hook,  a.s,  for  instance,  the  action  ex  empto,  ex  vendito,  ex 
locate),  ex  conducto,  mandati,  depositi,  pro  socio,  &c.  (See  Bk. 
iv.  Tit.  6.  28.)  The  bemve  fidei  action  OTven  by  the  prietor  to  en- 
force innominate  contracts  wa.s  almost  always  one  specially  adapted 
to  meet  the  facts  of  the  particular  case,  and  it  received  the  name 
of  the  actio  in  factum  pratscriptis  verbis.  The  formula  wa.s 
drawn  up  to  meet  the  facts  of  the  particular  case  (in  factum), 
and  thus  was  done  by  placing  in  the  demonstratio  a short  .state- 
ment of  these  facts  (preescriptis  verbis).  (See  Introd.  sec.  100.) 


Tit.  XIV.  QUIBUS  MODIS  RE  CONTKAHITUR 
OBLIGATIO. 


Re  contrahitur  obliusitio  veluti 
mutui  datione.  Mutui  autem  obli- 
gatio  in  hia  rebus  consistit,  quai 
poiidere,  numero  mensuravo  con- 
stant, veluti  vino,  oleo,  fruiuento, 
pccunia  numorata,  a;re,  arRento, 
auro,  quas  res  aut  numorando  aut 
inotiendo  aut  adpendendo  in  hoc 
damns,  ut  accipientiuin  fiant  et 
quandoque  nobis  non  eaidem  res,  sed 
aliiE  ejusdem  natural  et  qualitatis 
reddantur.  Undo  ctiain  mutuum 
ap|K-llatuin  sit,  quia  ita  a me  tibi 
datur,  ut  ox  meo  tuum  fiat.  Ex  eo 
crmtractu  nascitur  actio,  quie  vocatur 
condictio. 


-\n  obligation  is  contracted  re,  as, 
for  example,  by  giving  a mutuum.  This 
always  consists  of  things  which  may  be 
weighed,  numbered,  or  measured,  os 
wine,  oil,  com,  coin,  brass,  silver,  or 
gold.  In  giving  these  things  by  num- 
ber, measure,  or  weight,  we  so  give 
them  that  they  may  become  the  jiro- 
perty  of  those  who  receive  them.  And 
identical  things  lent  are  not  returned, 
but  only  others  of  the  same  nature 
and  quality ; and  hence  the  tenn 
mutuum,  because  what  I give,  from 
being  mine,  becomes  yours.  From  this 
contract  arises  the  action  tenned  con- 
dictio. 


Gai.  in.  iM);  I),  xii.  1.  pr.  1,  2. 


Obligations  were  .said  to  be  contracted  re  when  the  actual  re- 
ceipt of  a thing  under  certain  conditions  imposed  the  nece,s.sity  of 
fulltiling  thase  conditions.  Four  kinds  of  contracts  came  under 
this  head,  all  of  which  are  noticed  in  this  Title,  viz.  those  named 
mutuum,  commodatum,  depositum,  and  pignus.  By  the  contract 
of  mutuum  the  property  in  the  thing  delivered  paased  to  the  re- 
ceiver; by  that  of  the  recipient  acquired  posses.sion  ; in 

contracts  of  commodatum  and  depositum  the  recipient  was  only 
in  possessione.  (See  Bk.  ii.  Tit.  6.  pr.  note.) 

The  contract  of  mutuum  wa.s  a contract  of  loan,  where  not  the 
thing  lent,  but  an  equiva'ent,  was  to  be  returned.  The  obligation 
to  return  this  eijuivalent  arose  on  and  by  the  delivery  of  the  thing 
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li'iit.  It  is  scarfi'ly  iioco.ssary  to  .Hiiy  that  tho  ilprivation  from  ex 
men  Inn  m i.s  (|uito  crroiR'ou.s,  'riiiiif^s  wliicli  wi-ri;  of  .such  a nature 
that  they  could  lx;  replaced  hy  equal  <)uautities  and  qualities  are 
termed,  in  barbarous  Jja.tin,  fungibileH,  because  mutxta  vice  fun- 
ffxintur  (D.  xii.  1 . (3),  they  replace  and  represent  each  other : thus  a 
bushel  of  wheat  is  .said  to  be  a res  funpibilia,  a particular  picture 
is  not.  'J'he  distinction  is  much  letter  expre-ssed  by  .sayinj;  that 
the  cla.s.scs  of  things  which  can  represent  each  other  are  considered 
in  (fenere,  tho.se  which  cannot  arc  considertsl  in  sjxexie.  (See 
Introd.  see  55.)  If  the  pt^rson  who  Icnils  the  bushel  of  wheat  re- 
ceives in  return  a bushel  of  equally  gcMxi  wheat,  consi.sting  of  grains 
totally  different  from  those  he  lent,  it  is  the  same  to  him  as  if  the 
identical  grains  were  restored  ; the  wlu'at  may  be  considered  in 
tjenere  ; not  so  with  the  picture,  which  can  only  be  considered  in 
specie.  But  itis  tobe  observed  that  it  is  the  intention  of  the  parties, 
not  the  nature  of  the  thing,  that  makes  the  thing  considered 
in  genere  rather  than  in  specie.  A person  might' lend  a picture, 
and  only  require  that  a picture  of  .some  sort,  whether  the  same  pic- 
ture or  another,  shmdd  be  given  in  return  to  him,  in  which  ca.se  the 
picture  would  be  considered  in  genere  ; or  a person  might  reijuire 
the  identical  grains  of  wheat  to  be  returned,  and  then  the  wheat 
would  be  considered  in  spjecie.  A thing  lent  in  a muhium  was 
always  considered  in  genere,  so  that  whenever  it  was  the  inten- 
tion of  the  parties  that  the  loan  should  be  a mutuum,  it  was  also 
their  intention  that  the  thing  lent  should  be  considered  in 
genere. 

It  was  by  the  contract  of  mutuum  that  money  was  generally 
lent,  and  .so  wo  are  told  in  Bk.  iv.  Tit.  7.  7,  that  persons  who  lent 
money  {mutum  pecuniae)  to  Jiliifamiliarum  were  deprived  by 
the  senatusconsultum  Max.edonianum  of  all  ix)wer  to  recover  the 
debt. 

The  action  for  recovering  the  equivalent  would  be  a condiciio 
certi,  as  the  equivalent  was  nece.s.sarily  something  fixed  and  de- 
temiined  on.  In  this  case  the  condictio  received  the  name  of 
condiciio  ex  mutuo,  or  .sometimes  actio  mutui,  but  as  it  was 
always  certi,  it  very  seldom  was  termed  anything  but  condictio, 
and  perhaps  the  term  actio  mutui  (C.  vii.  85.  5)  would  not  have 
been  u.sed  in  the  time  of  strict  legal  language. 


1.  Is  quoque,  qui  non  debitura 
nccepit  ab  co,  qui  jier  erroreni  solvit, 
re  obligutur  : daturcjuc  agenti  contra 
cum  propter  repetitionein  oondicticia 
actio  ; naiu  proinde  ei  condici  potest 
‘si  paret  euin  dare  oportere,’  ac  si 
mutuum  accepisset.  Unde  pupillus, 
si  ei  sine  tutoria  auctoritate  non  de- 
bituni  per  errorem  datum  est,  non 
tenetur  indebiti  condictione,  non 
luagis  quam  mutui  datione.  Sed 
h:i‘C  species  obligationis  non  videtur 
cx  contractu  consistcrc,  cum  is,  qui 


I.  A person,  also,  who  receives  a 
payment  which  is  not  duo  to  him,  and 
which  is  mode  by  mistake,  is  bound 
re ; and  the  plaintiff  may  have  against 
him  an  actio  oondicticia  to  recover  what 
he  has  paid.  For  the  condictio  ‘ Si  paret 
eum  dare  oportere ' may  be  brought 
against  him,  exactly  as  if  he  had  re- 
ceived a mutuum.  Thus  a pupil,  to 
whom  a payment  ha.s  been  ma<le  by 
mistake  without  the  authorisation  of 
his  tutor,  is  not  subject  to  a condictio 
imUdnli,  any  more  than  he  would  be 
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solvendi  animo  dat,  magis  distraherc  by  the  gift  of  a mutuum.  This  Bpccics 
voluit  negotium  quam  contrahere.  of  obligation,  however,  docs  not  seem 

to  arise  from  a contract,  since  he,  who 
gives  in  order  to  acquit  himself  of 
something  due  from  him,  intends  rather 
to  dissolve  than  to  make  a contract. 

Gai.  iii.  01. 

In  this  case  it  is  the  law  that  imposes  certain  conditions,  and 
not  the  intention  of  the  partie.s,  and  therefore  the  obligation  arises 
quasi  ex  contractu,  under  which  head  it  is,  indeed,  subsequently 
placed.  (Tit.  27.  6.)  A pupil  could  not  be  bound  without  the 
consent  of  his  tutor.  If,  therefore,  without  the  consent  of  his 


tutor,  a loan  was  made  him,  he 
money  not  due  to  him  was  paid 
it.  (See  Bk.  i.  Tit.  21.  pr.) 

2.  Item  is,  cni  res  aliqua  ntenda 
datur,  id  est  commodatur,  re  obliga- 
tur  ct  tenetur  commodati  actionc. 
Sed  is  ab  eo,  qui  mutuum  accepit, 
longe  distat;  namque  non  ita  res 
datur,  ut  ejus  hat,  et  ob  id  de  ea  re 
ipsa  restituenda  tenetur.  Et  is  qui. 
dem,  qui  mutuum  accepit,  si  quolibet 
fortuito  casu,  quod  accepit,  amiserit, 
vcluti  incendio,  ruina,  naufragio  aut 
latronnm  hostiumve  incursu,  nihilo 
minus  obligatus  permanet.  At  is, 
qui  utendum  accepit,  sane  quidem 
cxactam  diligentiam  custodiend®  rei 
prEcstarc  jubetur  nec  sufficit  ei,  tan. 
tarn  diligentiam  adhibnisse,  quan. 
tarn  suis  rebus  adhibere  soUtus  est, 
si  modo  aUus  diligentior  poterit  earn 
rem  custodire : sed  propter  majorem 
vim  majoresve  casus  non  tenetur,  si 
modo  non  hujus  culpa  is  casus  intcr- 
venerit:  alioquin  si  id,  quod  tibi 
commodatum  est,  peregre  ferre  te- 
cum malueris  et  vel  incursu  hostium 

Srffdonumve  vel  naufragio  amiseris, 
ubium  non  est,  quin  de  restituenda 
ea  re  tenearis.  Commodata  autem 
res  tunc  proprie  intellegitur,  si  nulla 
iVicrcede  accepta  vel  constituta  res 
tibi  utenda  data  est.  Alioquin  mer. 
cede  interveniente  locatus  tibi  usus 
rei  vidotur;  gratuitum  enim  debet 
esse  commodalmu. 


D xliv.  7.  1 3, 


was  not  bound  to  repay  it,  or  if 
him,  he  was  not  bound  to  refund 

2.  A person,  too,  to  whom  a thing 
is  given  as  a commodatum,  i.e.  is  given 
that  he  may  make  use  of  it,  is  bound 
re,  and  is  subject  to  the  actio  commo- 
dati. But  there  is  a wide  diflcrence 
between  him  and  a person  who  has 
received  a mutuum  ; for  the  thing  is 
not  given  him  so  that  it  may  become 
his  property,  and  he  therefore  is  bound 
to  restore,  the  identical  thing  he  re- 
ceived. And,  again,  he  who  ha.s  re- 
ceived a mutuum,  if  by  any  accident, 
as  fire,  the  fall  of  a building,  ship- 
wreck, the  attack  of  thieves  or  ene- 
mies, he  loses  what  he  received,  still 
remains  bound.  But  he  who  has  re- 
ceived a thing  lent  for  his  use,  is 
indeed  bound  to  employ  the  utmost 
diligence  in  keeping  and  preserving 
it ; nor  will  it  suffice  that  he  should 
take  the  same  care  of  it,  which  he 
wM  accustomed  to  take  of  his  own 
property,  if  it  appears  that  a more 
careful  person  might  have  preserved 
it  in  safety ; but  he  has  not  to  answer 
for  loss  occasioned  by  superior  force, 
or  extraordinary  accident,  provided 
the  accident  is  not  due  to  any  fault  of 
his.  If,  however,  you  take  with  you 
on  a journey  the  thing  lent  you  to 
make  use  of,  and  you  lose  it  by  the 
attack  of  enemies  or  robbers,  or  by 
shipwreck,  you  are  undoubtedly  bound 
to  restore  it.  A thing  is  properly  said 
to  be  commodatum,  when  you  are  per- 
mitted to  enjoy  the  use  of  it  without 
any  recompense  being  given  or  agreed 
on ; for,  if  there  is  any  recompense, 
the  contract  is  that  of  locatio,  as  a 
thing,  to  be  a commodatum,  must  be 
lent  gratuitously. 

; 1).  xiii.  C.  18.  pr. 
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As  the  ;nlvjuit:i;^o  is,  in  almost  every  case,  entirely  on  tl»e  si«le 
of  the  receiver  of  the  commodalum,  he  was  bomnl  to  lake  every 
cjire  of  it,  or,  a.s  Gains  says,  as  great  care  as  the  most  diligent  pa<er- 
familiaa  takes  of  his  own  property.  (D.  xiii.  6.  18.  pr.) 

To  use  the  technical  plirase,  it  was  ‘ essential  ’ to  the  com- 
modatum  that  it  should  be  gi’atuitous.  Things  incident  to  a con- 
tract may  be  essential  to  it,  i.e.  necessarily  belonging;  natural, 
i.e.  belonging  in  the  absence  of  express  agreement  to  the  contrary  ; 
or  accidental,  i.e.  belonging  only  by  express  agreement. 

The  commodatum  gave  rise  to  the  actio  commodati,  which  was 
either  directa  or  contraria  ; by  the  actio  commodati  directa,  the 
commodans  made  the  receiver  of  the  commodatum  restore  the 
thing  lent,  after  the  receiver  had  had  it  in  his  possession  for  the 
time  agreed  on  (for  he  could  not  reclaim  it  before),  or  made  him 
pay  for  any  loss  accruing  through  his  fault.  By  the  actio  commo- 
dati contraria,  the  receiver  of  the  commodatum  obtained  from 
the  commodans  compensation  for  any  extraordinary  expenses 
which  the  preservation  of  the  thing  had  entailed,  or  for  any  losses 
occasioned  oy  the  fault  of  the  commodans.  The  actio  was,  in  the 
former  case,  termed  directa,  because  it  proceeded  from  what  was 
a nece.ssary  part  of  the  execution  of  the  contract,  viz.  the  thing 
lent  being  put  in  the  possession  of  the  receiver,  while  the  actio 
contraria  only  arose  from  a thing  which  might  happen  or  not, 
viz.  there  being  some  extraordinary  expense,  or  some  fault  on  the 
part  of  the  commodans.  (See  D.  xiii.  6.  17.  1.)  All  the  actioiLs 
arising  out  of  contracts  re,  except  the  condictio  ex  mutuo,  were 
bonce  fidei.  (Bk.  iv.  Tit.  6.  28.) 

3.  Preeterea  et  is,  apud  quem  res  3.  A person,  again,  with  whom  a 
aliqua  deponitur,  re  obligator  et  thing  is  deposited,  is  bound  re,  and  is 
actione  depositi,  qua  et  ipse  de  ea  re,  subject  to  the  actio  depositi,  by  which 
quam  accepit,  restituenda  tenetur.  he  is  bound  to  give  back  the  identical 
Sed  is  ex  co  solo  tenetur,  si  quid  thing  which  he  received.  Put  he  is 
dolo  commiserit,  culpse  autem  no-  only  answerable  if  he  is  guilty  of  fraud, 
mine,  id  est  desidise  atque  neglegen-  and  not  for  a mere  fault,  such  as  care- 
tiffi,  non  tenetur : itaquo  securus  lessness  or  negligence  ; and  he  cannot, 
est,  qui  parum  diligenter  custoditam  therefore,  be  called  to  account  if  the 
rem  furto  amisit,  quia,  qui  negle-  thing  deposited,  being  carelessly  kept, 
genti  amico  rem  custodiendam  tra-  is  stolen.  For  ho  who  commits  his 
didit,  SU8B  facUitati  id  imputare  property  to  the  care  of  a negligent 
debet.  friend,  should  impute  the  loss  to  his 

own  want  of  caution. 

D.  xliv.  7.  1.  5. 

Here  the  benefit  ie  entirely  on  the  side  of  the  person  who 
commits  the  thing  to  the  care  of  one  who  receives  it  gratuitously. 
The  latter,  therefore,  unless  he  specially  agrees  to  be  answerable 
for  the  thing  entrusted  to  him,  or  himself  offers  to  take  care  of  it 
(]).  xiii.  6.  5.  2),  is  not  liable  for  its  loss  or  deterioration,  if  he  is  not 
*g\iilty  of  dishonesty,  or  of  such  gross  neglect  Jis  amounts  to  dis- 
honesty. He  has,  however,  no  right  to  make  use  of  the  thing, 
aiul  would  be  guilty  of  theft  if  he  did  (Bk.  iv.  Tit.  1.6);  and  as  it  is 
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il('lM>.sit,c(I  tor  Ui(!  licncfit  of  Uic  jx^rson  (lepOiSitiiif;  it,  that  person 
can  r(.•c•lailll  it  when  he  pleases,  ami  need  not,  like  the  Dommoilims, 
wait  for  the  expiration  of  tlie  time  agreed  on. 

The  deposilum  gave  rise  to  theac<iod«/)osi<i,whichwa.s  directa 
or  contraria,  upon  the  same  principle  as  the  actio  commodati. 
The  depositary  was  entitled  to  be  recompensed  for  every  expense 
incurred,  and  to  compensation  for  every  loss  occasioned  by  the  fault 
of  the  depomens,  however  light  that  fault  might  be.  If  the  deposit- 
ary had  voluntarily  offered  to  receive  the  deposit,  he  too  would  be 
answerable  for  loss  occasioned  by  a culpa  levis,  i.e.  a slight  fault, 
as  opposed  to  culpa  lata,  gross  negligence.  If  a dep)osit  was 
rendered  necessary  by  circumstances  of  unforeseen  and  sudden  mis- 
fortune, as  a shipwreck  or  lire,  and  if  the  depositary  who  had  re- 
ceived the  thing  denied  he  had  received  it,  double  the  value  of  the 
thing  could  be  recovered.  (See.  Bk.  iv.  Tit.  6.  23.) 

4.  Creditor  quoque,  qni  pignua  4.  A creditor  also,  who  haa  received 
accepit,  re  obligator,  qui  et  ipse  a pledge,  is  bound  re,  for  he  is  obliged 
de  ea  ipsa  re,  quam  accepit,  resti-  to  restore  the  thing  he  has  received, 
tuenda  tenetur  actione  pigneraticia.  by  the  actio  pigneraticia.  But,  inas- 
Sed  quia  pignus  utriusqne  gratia  much  as  a pledge  is  given  for  the 
datur,  et  debitoris,  quo  inagis  ei  benefit  of  both  parties,  of  the  debtor 
peeunia  orederetur,  et  creditoris,  that  he  may  borrow  more  easily,  and 
quo  magis  ei  in  tuto  sit  creditum,  of  the  creditor  that  repayment  may  be 
placuit  sufficere,  quod  ad  earn  rem  better  secured,  it  has  been  decided 
custodiendam,  cxactam  diligentiam  that  it  will  suffice  if  the  creditor  em- 
adhibere  : quam  si  praistiterit  et  ploys  the  utmost  degree  of  diligence  in 
aliquo  fortuito  casu  rem  amiserit,  keeping  the  thing  pledged  ; but  if,  not- 
sccurum  esse  nec  impediri  creditum  withstanding  this  care,  he  has  lost  it 
petere.  by  some  accident,  the  creditor  is  not 

accountable  for  it,  and  he  is  not  pro- 
hibited from  suing  for  his  debt. 

1).  xliv.  7.  1.  6 ; D.  xiii.  7.  13.  1. 

Tlie  oldest  form  of  the  contract  of  pledge  was  that  of  manci- 
patio,  or  ab-soluto  sale  of  the  thing  subject  to  a contract  of  Jiducia 
or  agreement  for  redemption.  There  were  somany  things  to  which 
rnancipatio  was  considered  inapplicable,  that  the  more  simple  con- 
tract of  pignus  quite  superseded  mismancipatio  contracta  jiducia. 
A further  simplification  of  the  contract  of  pledge  wasthe/typofAeca, 
in  which  the  thing  pledged  remained  with  the  pledger.  The  man- 
cipatio,  it  may  be  observed,  transferred  both  the  property  and  pos- 
session of  the  thing  pledged ; the  pignus  gave  the  posse.ssion  to 
the  creditor,  but  left  the  property  in  the  thing  with  the  debtor ; 
the  hypotheca  left  both  the  property  and  the  possession  with  the 
debtor.  (See  note  at  end  of  Bk.  ii.  Tit.  5.)  The  right  of  the 
cre<Jitor  over  the  thing  pledged  or  hypothecated  was  protectcil 
by  the  actio  quasi-Serviana  (see  Bk.  iv.  Tit.  6.  7),  by  which  the 
creditor  recovered  the  thing  pledged  if  lost  out  of  his  possession, 
and  got  poasession  of  the  thing  hypothecated. 

According  to  the  text  the  degree  of  diligence  required  both  of 
thecomniodafarittsaudof  the  creditor  is  that  described  as  'exacta  ’ 
That  is  to  say  theutmost  diligence,  that  of  the  bonus  paterfamilias. 
This  view  of  the  state  of  the  law  with  regard  to  the  creditor  is 
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Imriie  out  in  D.  xiii.  7.  13.  § 1 and  14,  thoujjh  in  D.  xvi.  6.  IS  only 
the  diliffence  ‘ ut  in  mi  ifi  rebus  ’ ia  rcnuired.  Tin;  creditor,  like  the 
receiver  of  a comniodalurii,  could  not  make  use  of  the  thing  placed 
in  his  pas.seasion  ; and  although  he  could  without  agreement  take 
them  a.s  again.st  the  principal  of  his  claim  (C.  iv.  24.  1),  it  was 
only  by  an  agreement,  expressed  or  umlerstood,  that  the  cre<litor 
could  take  the  fruits  of  the  thing  pledged  by  way  of  interast. 
(D.  XX.  1 11.  1 ; D.  XX.  2.  8.) 

Creditor  and  debtor  are  terms  u.sed  more  widely  in  Roman 
law  than  in  our  own.  Every  one  who  jx)s.se.ssed  a p<»rsonal  right 
again.st  another  was  termed  a creditor,  and  every  one  who  owed 
the  satisfaction  of  a claim,  or  was  the  .subject  of  a personal  right, 
was  a debitor. 

From  the  contract  of  pignus  sprang  the  actio  pigneraticia, 
which  was  directa  wlien  used  by  the  debtor  to  constrain  the  cre- 
ditor to  give  back  the  thing  pledged  if  the  debt  had  been  paid,  or 
to  pay  over  the  surplus  if  the  thing  pledged  had  been  sold,  and 
produced  more  than  was  due  for  the  debt,  or  to  obtain  compensa- 
tion from  him  for  any  injury  to  the  thing  pledged,  arising  through 
Ids  fault.  Tl»e  actio  pigneraticia  was  contraria  when  used  by 
the  creditor  to  make  the  <lebtor  reimbuise  him  for  all  expenses 
incurred  in  keeping  the  thing  safe,  or  compensate  him  for  all 
injuries  sustained  by  the  thing  pledged  through  the  fault  of  the 
debtor  (D.  xiii.  7.  31) ; or,  again,  to  compensate  him  if  the  thing 
pledged  proved  to  be  in  reality  not  the  property  of  the  debtor, 
and  was  claimed  by  the  real  owner.  Until  it  was  claimed,  the 
fact  that  it  belonged  to  another  did  not  prevent  a thing  being 
made  the  subject  of  a contract  of  pignus,  and  the  creditor  was 
as  much  bound  to  rastore  it  to  the  debtor,  if  the  sum  due  was 
paid,  as  if  it  had  really  been  the  debtor’s  projx'i'ty. 


Trr.  XV.  DE  VERBORUM  OBLIGATIONE. 


An  obligation  verbis  is  contraotod 
by  moans  of  a question  and  an  answer, 
when  we  stipulate  that  anything  shall 
be  given  to  or  done  for  us.  It  gives 
rise  to  two  actions— the  condictio, 
when  the  sti|iulation  is  certain,  and 
the  actio  ex  stipulatu,  when  it  is 
uncertain.  The  term  stipulation  is 
derived  from  stipulum,  a word  em- 
ployed by  the  ancients  to  mean  ‘ firm,’ 
and  coming  perhaps  from  stipes,  the 
trunk  of  a tree. 

D.  xliv.  7.  1.  7 ; D.  xii.  1.  24- 

The  stipulatio  was,  properly  speaking,  not  a contract,  but  a 
means  of  making  a contract,  a solemn  form  giving  legal  validity  to 
an  agreement.  This  form  consisted  of  a question  and  answer,  and 
it  was  the  ipie-stion  only  which  was,  properly  speaking,  the  stijra- 


Verbis  obligatio  contrahitur  ex 
interrogationc  ct  responsione,  cum 
quid  dari  fierive  nobis  stipulomur. 
Ex  qua  duoe  proficiscunlur  octiones, 
tarn  condictio,  si  certa  sit  stipulatio, 
quam  ox  stipulatu,  si  incorto.  Quic 
hoc  nomine  inde  utitur,  quia  stipu- 
lum apud  vetercs  firmum  appolla- 
batur,  forte  a stipite  dcscendeng. 
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latio,  it  bein<f  only  by  an  extension  of  the  term  that  the  word  wa.s 
applied  to  the  whole  mode  of  contractinjj,  and  that  the  answerer 
as  well  as  the  questioner  was  said,  as  in  paragiv  1,  to  be  one  of  the 
stipulantes.  Like  all  the  old  forms  of  obligation,  this  formula  only 
bound  one  party,  viz.  the  maker  of  the  promise.  The  promiasor 
had  himself  to  become  the  stipulator,  and  to  receive  in  hLs  turn  a 
promise,  if  he  wished  to  secure  reciprocal  rights.  Obligations 
may  be  divided  according  as  they  arc  unilateral  and  bind  one 
party  only,  or  bilateral  and  bind  both  parties.  A stipulation  gave 
rise  to  a unilateral  obligation. 

Festus  derives  stipulatio  from  slips,  coined  money  ; and  Isi- 
dorus  from  stipula,  a straw.  ‘ Veteres  enim,  quando  sihi  aliquid 
promittebant,  stipulam  tenentes  frangebant,  quam  iterum  jun- 
gentes  sponsiones  suas  agnoscebant.’  (Orig.  v.  24.  Quoted  by 
Ortolan.)  Stipes  and  stipulum  are  a more  probable  source  of  the 
derivation  of  the  word. 

WliLMi  the  stipulation  was  for  something  certain,  as  for  a fixed 
sum  of  money,  or  for  wine  of  a specified  kind,  it  was  enforced  by 
the  condictio  certi ; when  for  something  uncertain,  as  for  wine  of  a 
good  quality,  for  something  to  be  done  or  left  undone,  by  the  con- 
dietjo  incerti.  The  term  actio  ex  stipulatu  is  sometimes  used  to 
denote  the  condictio,  whether  certi  or  incerti,  but  it  is  more 
usually  employed  to  denote  the  condictio  incerti,  as  when  the 
condictio  was  certi,  that  is,  was  employed  in  its  proper  form,  it 
generally  received  no  other  name  than  condictio.  The  action 
arising  on  a stipulation  of  any  kind  was  always  stricti  juris. 

The  stipulation  was  not  the  only  contract  made  by  going  through 
a solemn  form  of  words.  By  the  diclio  dotis  the  wife  and  her 
ascendants  bound  themselves  to  give  the  dos  to  the  husband  ; and 
by  a promise  accompanied  by  an  oath  (jurata  promissio  liberti) 
the  freedman  bound  himself  to  render  his  services  to  his  patron. 
In  neither  of  these  cases,  however,  was  a previous  question  a 
necessary  part  of  the  form. 

1.  In  hao  re  olim  talia  verba  tra- 
dita  lueruiit : ‘ Spondea  1 spondee, 

I’roinittig  ? promitto,  Fideproinit- 
tis  ? fideproiuitto,  Fidejubes  ? fide- 
jubeo,  Dabis?  dabo, Facies?  faciani.’ 

Utrviin  autein  Latina  an  Gneca  vel 
cjua  alia  lingua  stipulatiuconuipiatur, 
nihil  interest,  scilicet  si  uterque 
stipulantiuin  intellectum  hujus  lin- 
gua; habeat : nec  necesse  est  eadein 
Ungua  utruuique  uti,  Bed  sutllcit 
congruenter  od  interi-ogatuui  respon- 
dere  : quin  etiain  duo  Grteci  Latina 
lingua  obligationem  contraliero  pos- 
Bunt.  Bed  hiec  Bolleiunia  verba  oliin 
quidein  in  usu  luerunt:  postea 

autein  Leoniima  cunsitutio  lata  est, 
quit',  sollenmitate  verboruiu  sublata, 
gensuni  et  consonantem  intellectum 


1.  Formerly  the  words  used  in 
making  this  kind  of  contract  were  as 
follows — ‘ Spondes  f do  you  engage 
yourself  ? hjmndeo,  I do  engage  my- 
self. Promittis  f do  you  promise  ? 
Promitto,  I do  promise.  FidepTomiltu  f 
do  you  promise  on  your  good  faith  ? 
Fidepromitto,  I do  promise  on  ray  good 
faith.  Fidejubeitf  do  you  make  your- 
self fidrjwmOT  t Fidejubeo,  I do  make 
myself  fidejussor.  Dabis  f will  you 
give  ? IMbo,  I will  give.  Facies  f will 
you  do?  Faciam,  I will  do.’  And 
it  is  immaterial  whether  the  stipula- 
tion is  in  Latin  or  in  Greek,  or  in  any 
other  language,  so  that  the  parties 
understand  it ; nor  is  it  necessary  that 
the  same  language  should  be  used  by 
eikch  person,  but  it  is  sullicienl  if  the 
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ab  utnwiuo  parte  solum  desiderat,  answer  agrees  with  the  question.  So 
licet  quibuscumque  verbis  expressus  two  Greeks  may  contract  in  Latin, 
cst.  Anciently  indeed  it  was  necessary  to 

use  the  formal  words  just  mentioned, 
but  the  constitution  of  the  Emperor 
Leo  was  afterwards  enacted,  which, 
removing  formalities  of  expression, 
requires  only  that  the  parties  under- 
stand one  another  and  mean  the  same 
thing,  no  matter  what  words  they 
use. 

Gai.  iii.  92,  93 ; P.  xlv.  1.1.6;  0,  viii.  37.  10. 

• 

Spondee  ? spemdeo  was  the  form  exclusively  proper  when  both 
parties  were  Roman  citizens ; adeo  propria  civiam  Romanorum 
est,  ut  ne  quidem  in  Grouca/m  sermonem  per  interpretationem 
proprie  transfern  possit,  qtmmvis  dicatur  a Ormca  voce  fiqurata 
esse.  (Gai.  iii.  93.) 

This  constitution  of  Leo  was  published  a.d.  472.  (C.  viii  37. 

10.) 


2.  Omnis  stipulatio  aut  pure  aut 
in  diem  aut  sub  condicione  fit. 
I’lu-o  veluti  ‘quinque  aureos  dare 
siioudcs  ? ’ Idque  confestim  peti  po- 
test. In  diem,  cum  adjecto  die,  quo 
pecunia  solvatur,  stipulatio  fit : 
veluti  ‘decern  aureos  primis  kalen- 
dis  Martiis  dare  spondee  ? ’ Id 
autem,  quod  in  diem  stipulamur, 
statim  quidem  debetur,  sed  peti 
priusquam  dies  veniat,  non  potest: 
oc  ne  CO  quidem  ipso  die,  in  quern 
stipulatio  facta  est,  peti  potest,  quia 
totus  ille  dies  arbitrio  solventis 
tribui  debet.  Neque  onim  certum 
est,  eo  die,  in  quem  promissum  est, 
datum  non  esse,  priusquam  is  prie- 
tcreat* 


2.  Every  stipulation  is  mode  simply> 
or  with  the  introduction  of  a particular 
time,  or  conditionally.  Simply,  as, 
‘Do  you  engage  to  give  five  auriti  f 
in  this  case  the  money  may  be  instantly 
demanded.  With  the  introduction  of 
a particular  time,  as  when  a day  is 
mentioned  on  which  the  money  is  to 
be  paid,  as,  ‘ Do  you  engage  to  give 
me  ten  aurei  on  the  first  of  the  calends 
of  March  ? ’ That  which  we  stipulate 
to  give  at  a particular  time  becomes 
immccUately  due,  but  cannot  bo  de- 
manded before  the  day  arrives,  nor 
can  it  even  be  demanded  on  that  day, 
for  the  whole  of  the  day  is  allow  ed  to 
the  debtor  for  payment,  as  it  is  never 
certain  that  the  payment  has  not  been 
made  on  the  day  appointed  until  that 
day  is  at  an  end. 


D.  xlv.  1.  46.  pr.  ; D.  L 16.  213. 


In  the  technical  language  of  the  jurists,  Ubi  pwre  quis  stipu- 
latus  fuerit,  et  cessit  et  venit  dies ; uhi  in  diem,  cessit  dies,  sed 
nondumi  venit.  (See  note  on  Bk.  ii.  Tit.  20.  20.)  If  the  stipula- 
tion was  made  pure,  the  interest  in  the  thing  stipulated  for  pa.ssed 
at  once  to  the  stipulator  (cessit  dies),  and  he  could  at  once  demand 
to  have  it  (venit  dies),  giving,  of  course,  sutheient  time  for  the 
debtor  to  fulfil  his  obligation.  If  the  stipulation  was  made  in 
diem,  the  intere,st  in  the  thing  stipulated  for  pas.sed  at  once  to  the 
stipulator,  but  he  could  not  demanil  it  until  the  dies  wa.s  past. 

'I’liere  is  a distinction  in  the  respective  eH'ects  of  a stipulation 
in  diem  and  of  a conditional  stipulation  that  deserves  notice. 
When  a stipulation  was  made  in  diem,  the  promise  was  binding 
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at  onco,  and  the  debt  was  already  due,  and  therefore  if  any  part  of 
the  debt  wa.s  paid  before  the  day  named,  it  could  not  be  recovered  ; 
whereiis,  when  a stipulation  was  made  with  a condition,  if  any- 
thin<j  wa.s  paid  before  the  condition  was  accomplished,  it  could 
l)c  recovered,  becjiuse,  until  the  condition  was  fulfilled,  the  stipu- 
lator had  no  interest  in  the  thing  stipulated  for  (nondum  ceasit 
dies).  (See  paragr.  4.) 

3.  At  si  ita  stipuleris  ‘decern  3.  But,  if  you  stipulate  thus,  ‘Do 

aureos  annuos,  quoad  vivam,  dare  you  engage  to  give  me  ten  aurei  an- 
spondcB?’  et  pure  facta  obligatio  nuedly,aslongaa  I live  ? the  obligation 
intellegitur  et  perpetuatur,  quia  ad  is  understood  to  be  made  simply,  and 
tempuB  deberi  non  potest.  Bed  is  perpetual ; for  a debt  cannot  be  due 
heres  petendo  pact!  exceptione  sub-  for  a time  only ; but  the  heir,  if  ho 
movebitur.  demands  payment,  wUl  bo  repelled  by 

the  escceplio  pacti. 

D.  xlv.  1.  56.  -4. 

Lapse  of  time  was  not,  in  the  Roman  law,  a mode  by  which  a 
debt  could  be  extinguished.  Consetjuently,  if  it  was  owed,  it  was 
owetl  for  ever : but  this  technicality  was  prevented  from  working 
any  injustice  by  the  plea  referred  to  in  the  text,  namely  that 
there  was  an  agreement  to  the  contrary,  or  by  that  of  frauil. 
Plane  post  tempaa  atipulator  vel  pacti  conventi,  vel  doli  mali 
exceptione  sahmoveri  poterit.  (D.  xliv.  7.  44.  1.)  If,  however,  a 
similar  gift  had  been  given  as  a legacy,  the  right  to  receive  would 
be  extinguished  ipso  jure  by  the  death  of  the  legatee. 

4.  Sub  condicione  stipulatio  fit,  4.  A stipulation  is  made  condition- 

cum  in  ahquem  casum  differtur  obli-  ally,  when  the  obligation  is  postponed 
gatio,  ut,  si  aliquid  factum  fuerit  aut  to  the  happening  of  some  uncertain 
non  fuerit,  stipulatio  committatur,  event,  so  that  it  takes  effect  if  such  a 
veluti  ‘ si  Titius  consul  factus  fuerit,  thing  happens  or  does  not  happen,  as, 
quinque  aureos  dare  spondes  ? ’ Si  for  instance,  ‘ Do  you  engage  to  give 
quis  ita  stipuletur  ‘ si  in  Capitolium  five  aurei  if  Titius  is  made  consul  ? ' 
non  ascendero,  dare  spondes  ? ’ per.  Such  a stipulation  as  ‘ Do  you  engage 
hide  erit,  ac  si  stipulatus  csset,  cum  to  give  five  aurei  if  I do  not  go  up  to 
morietur  dari  sibi.  E.x  condicionali  the  Capitol  ? ' is  in  effect  the  same  as 
stipulationctautumspcsostdeljitum  if  the  stipulation  had  been,  that  five 
iri,  eiunquc  ipsam  spem  transmitti-  aurei  should  be  given  to  the  stipulator 
mus,  si,  priusquam  condicio  existat,  at  the  time  of  his  death.  From  acon- 
mors  nobis  coutigerit.  ditioual  stipulation  there  arises  only  a 

hope  that  the  thing  will  become  due ; 
and  this  hope  we  transmit  to  our  heirs, 
if  we  die  before  the  condition  is  accom- 
plished. 

D.  xlv.  1.  116.  I;  D.  1.  16.  54. 

The  heir  or  legatee,  it  may  be  remembered  (see  Bk.  ii.  Tit. 
14.  })),  who  died  before  the  condition  wa.s  accomplished,  did  not 
transmit  any  interest  in  the  inheritance  or  legacy  to  his  heirs, 
whereas  the  .stipulator  diil,  as  we  learn  from  the  text,  transmit  to 
bis  boil's  the  bopo  that  the  thing  .sti[)ulatcd  for  would  Iks  one  d.ay 
due  to  him  (spes  dehitinn  iri).  The  reason  of  this  ditTercnce  is. 
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that  tlie  U'Htamentary  disjx»sitions  were  considered  to  be  made  to 
the  heir  or  lej^atee  pereonally. 

If  the  promissor  attempted  to  defeat  the  condition  by  prevent- 
ing its  being  fulfilled,  he  was  treated  as  if  he  had  promised  pure, 
and  the  thing  could  be  demanded  from  him  at  once. 

It  is  here  said  that  a promise  to  pay,  if  a person  did  not  do  a 
thing,  was  a promise  to  pay  when  he  died.  There  was,  however, 
this  difference : the  promissor  was  certain  to  die,  and  therefore  the 
stipulation,  with  the  words  cum  moriar,  was  really  made  in  diem; 
whereas  it  was  not  certain  whether  the  promissor  would  or  would 
not  go  up  to  the  Capitol,  and,  therefore,  the  stipulation  with  the 
words  si  in  Capitolium  non  ascendero  was  made  sub  conditione. 


5.  Loca  etiam  inseri  stipulationi 
Bolent,  vcluti  * Cartbogiue  dare  spon- 
des  ? ' Quaj  stipulatio  licet  pure  fieri 
vidcatur,  tatuen  re  ipsa  habet  tern- 
pus  uijectuiu,  quo  promissor  utatur 
ad  pecuniam  Cartbagiue  daudam. 
Et  ideo  gi  qnis  ita  Bonue  stipuletur 
‘Hodie  Cartbagiue  dare  spondes?' 
inutilis  erit  stipulatio,  cum  impos- 
sibilis  sit  reprumissio. 

I 


D.  xlv.  1.  73. 

6.  Condiciones,  qua?  ad  prseteri- 
tuiii  vel  ad  prtesens  tempus  refer- 
untur,  aut  statim  infirmaiit  obliga- 
tionem  aut  omniuo  nou  diilerunt ; 
veluti  ‘gi  Titius  consul  fuit,  vel  si 
Majvius  vivit,  dare  spondes?’  Nam 
gi  ea  ita  non  sunt,  nibil  valet  stipu- 
latio : sin  autem  ita  se  babent,  sta- 
tiiu  valet.  Qua)  enim  per  rerum 
naturfun  curta  sunt,  non  morantur 
obligationem,  beet  upud  nos  incerta 
sint. 

D.  xlv.  1.  1 


5.  It  is  customary  to  insert  a par- 
ticular place  in  a stipulation,  as,  for 
instance,  ‘ Do  you  engage  to  give  me  at 
Cartbage?’  and  this  stipulation,  al- 
tbougb  it  appears  to  be  made  simply, 
yet  necessarily  unplics  a delay  sufficient 
to  enable  the  person  who  promises  to 
pay  the  money  at  Carthage.  And 
therefore,  if  any  one  at  Rome  stipulates 
thus,  ‘ Do  yoB  engage  to  give  to  me 
this  day  at  Carthage  V ’ the  stipulation 
is  ugeles.s,  because  the  fulfilment  of  the 
promise  is  impossible. 

pr. ; D.  xiii.  4.  ‘2.  6. 

6.  Conditions,  which  relate  to  time 
present  or  past,  either  instantly  make 
the  obligation  void,  or  do  not  suspend 
it  in  any  way ; as,  for  instance,  ‘ If 
Titius  has  been  consul,  or  if  Mtevius  is 
alive,  do  you  engage  to  give  me  ? ’ For 
if  the  thing  mentioned  is  not  really 
the  case,  the  stipulation  is  void ; if  it  is 
the  case,  the  stipulation  is  immediately 
valid  : since  things  certain,  if  regarded 
in  themselves,  although  uncertain  os  f in' 
as  our  knowledge  is  concerned,  do  not 
delay  the  fonnation  of  the  obligation, 
i) ; D.  xii.  1.  37 -39. 


7.  Non  solum  res  in  stipulatum 
dcdiici  possunt,  sed  etiam  facta : ut  si 
stipnluinur  fieri  aliquid  vel  non  fieri. 
Kt  in  hujusmodi  stipulationibus 
optimum  erit  puenaru  subjicere,  ne 
quantitas  stipulationis  in  incerto  sit 
ac  necesse  sit  actori  probarc,  quid 
ejus  intersit.  Itaque  si  qnis,  ut  fiat 
aliquid,  stiipulctur,  ita  adjici  poena 
debut ; ‘ si  ita  factum  non  erit,  turn 
ptenic  nomine  decein  aurcos  diu'u 
spondes?  ' Sed  siquiudam  fieri,  <|Ua)- 
dain  non  fieri  iina  eiuleiiii|ue  concep- 
tione  stipuletur,  clausula  erit  bujus- 


7.  Not  only  things,  but  acts,  may 
be  the  subject  of  astipulation : as  when 
we  stipulate,  that  something  shall,  or 
shall  not,  bo  done.  And,  in  these 
stipulations,  it  will  be  best  to  subjoin 
a penalty,  lest  the  amount  included  in 
the  stipulation  should  be  uncertain, 
and  the  plaintiff  should  therefore  be 
obliged  to  jirove  how  great  his  interest 
is.  Therefore,  if  any  one  stipulates 
that  something  shall  be  done,  a penalty 
ought  to  Ih)  added  as  thus:  ‘If  the 
thing  is  not  done,  do  you  engage  to 
give  ten  aurti  by  way  of  penalty  ? ' 
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modi  adjioienda ; ' m adversns  ea 
factnin  erit,  sive  qnid  it>a  factum 
non  erit,  tunc  jNciiir  nomine  decern 
anreos  dare  spun  Jes  ? ’ 


But,  if  by  one  single  question  a stipu- 
lation is  made,  that  some  things  shall 
he  dune,  and  that  other  things  shall 
not  be  done,  there  ought  to  he  added 
some  such  clause  as  this  : ‘If  anything 
is  done  contrary  to  what  is  agreed  on, 
or  anything  agreed  on  is  not  done,  then 
do  yon  engage  to  give  ten  ouret  by  way 
of  penalty  ? ’ 


D.  xlv.  1. 137.  7 ; I>.  xlvi.  6.  IL 


Tit.  XVI.  DE  DUOBUS  EEIS  STIPULANDI  ET 
PKOMITTENDI. 


Two  or  more  persons  may  bo  par- 
ties together  in  the  stipulation  or  in 
the  proini.se.  In  the  stipulation,  if, 
after  all  have  asked  the  question,  the 
promissor  answers,  ‘ Spondrn,'  ‘ I en- 
gage ’ ; for  instance,  when,  two  stipu- 
lator.s  having  each  separately  a-sked 
the  question,  the  promissor  answers, 
‘ I engage  to  give  to  each  of  you  ’.  For 
if  he  first  answers  Titius,  and  then,  on 
another  person  putting  the  same  ques- 
tion, he  again  answ  ers  him,  there  will 
be  two  distinct  obligations,  and  not  two 
co-stipulators.  Two  or  more  become 
co-promissors,  thus,  as  if  after  Titius 
has  put  the  question:  ‘Ma-vius,  do 
you  engage  to  give  live  aurei  f ' ‘ Seius, 
do  you  engage  to  give  five  aurt-.i  f ' 
they  each  separately  answer,  ‘ I do 
engage  ’. 

D,  xlv.  2.  4. 

The  word  rettg,  .strictly  speakino,  signifies  the  person  wlio  is 
liahle,  or  suitjoct,  to  a deniainl,  but  Ls  u.sed  more  {generally  to 
si^^iify  a party  to  an  obligation,  whetber  active  or  pa.s.sive  : so  here 
we  have  ret  a.s  well  iisrei  jjromillfvUi. 

It  was  iiiunaterial  whether  the  interrogation  was  put  and 
answered  in  the  plural,  spondtlis  ? spondeiam ; or  in  the  singular, 
apnndes  ? sjiondco.  (D.  xlv.  2.  4.) 

It  was  not  only  in  contracts  made  verhis  that  there  coukl  bo 
joint  creditors  and  joint  debtors.  In  a commodatuia  or  di'iKmliim, 
for  instance,  the  parties  might  agree  that  several  persons  should 
bo  .subject  to  a common  obligation,  and  eacli  be  bound  for  the 
whole.  (D.  xlv.  2.  9.) 

1.  Ex  huiusmodi  ohligationibns 
et  Rtipulantihus  solidum  singulis 
debetur  et  promiUentes  singuli  in 
solidum  tcncnlur.  In  utraqiio  tamen 
obligatione  una  res  verlitur:  et  vel 
alter  debitum  accipiendo  vel  alter 


1.  By  virtue  of  such  obligations, 
the  whole  thing  stipulated  for  is  due 
to  each  stipulator,  and  from  each  pro- 
missor. But  in  each  obligation,  there 
is  only  one  thing  due,  and  if  either  of 
the  joint  parties  roccives  the  thing  due, 

Z 


Et  stipulandi  et  promittendi  duo 
pluresve  rei  fi  eri  possunt.  Stipulandi 
itig  si  post  omnium  interrogationem 
promissor  resjxrndeat  ‘ spondeo  ’.  U t 
puta  cum  duobus  soparatim  stipii- 
lantibus  ita  promis.sor  respondeat 
‘ titrique  vestruin  dare  .spondeo  ' : nam 
si  prius  Titio  spoponderit,  deinde 
alio  interrogante  spondeat,  aliaatque 
alia  erit  obUgatio  nec  creduntur  duo 
rei  stipulandi  esse.  Duo  phu-esve 
rei  promittendi  ita  fiunt  (veluti  si 
post  Titii  interrogationem ',  ‘ Msevi, 
quinque  aureos  dare  spondes  ? Sei, 
cosdera  quintme  aureos  dare  spon- 
dcs  ? ' respondeat  singuli  separatim 
‘ sjKindeo  ’. 
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solvendo  oraninm  perimit  obliga-  or  gives  the  thing  dne,  the  obligation 
tionem  et  onmes  libcrat.  is  at  end  for  all,  and  all  are  freed 

from  it. 

D.  xlv.  2.  2,  and  3.  1. 

If  we  look  to  the  thing  which  was  the  subject  of  the  contract, 
we  may  say,  however  many  were  the  joint  parties,  there  wa.s  but 
one  obligation ; while  if  we  look  to  the  persons  by  or  to  whom 
the  promise  was  given,  there  were  as  many  obligations  as  there 
were  persons  making  or  receiving  the  promise.  If,  therefore,  the 
thing  was  given,  that  is,  payment  or  performance  made,  the  ob- 
lijration  was  at  an  end,  but  the  obligation  binding  on  any  one 
might  be  made  to  cease,  as  by  the  deminutio  capitis  of  one  of  the 
co-promissors,  without  those  binding  on  the  others  ceasing  also. 
If,  indeed,  the  aid  of  the  law  had  been  called  in  to  enforce  the 
obligation,  the  position  of  the  parties  was  different.  If  one  co- 
stipulator  sued  the  promissor,  all  the  other  parties  to  the  stipu- 
lation were  thereby  prevented  from  suing  him  ; and  if  one  co- 
proinis.sor  was  sued,  none  of  the  others  could  be  sued,  the  litis 
contestatio  operating  as  an  extinction  of  the  debt ; but  under 
Justinian,  when  it  appeared  that  there  was  a deficiency  in  what 
had  been  obtained  from  the  promi.ssor  that  had  been  sued,  the 
others  might  be  sued  to  make  up  this  deficiency.  (C.  viii. 
41.  28.)  The  co-proraissor  who  had  paid  all  could  recover,  as  a 
partner,  their  shares  from  the  others,  if  there  was  a partnership 
lietween  them,  and  if  not,  he  could  recover  by  paying  to  the 
creditor  the  whole  sum,  but  separating  the  payment,  jiaying  his 
share  ab-solutely,  and  paying  the  rest  as  the  price  of  having  the 
creditor’s  actions  transferred  to  him  to  use  against  the  other  co- 
promi.ssors  {beneficium  cedendarwm  actionum)  ; and  probably, 
even  if  he  had  not  actually  made  this  separation,  the  prmtor  would 
allow  him  to  bring  an  action  against  the  other  co-promis.sors  in 
which  he  was  feigned  to  have  done  it.  (D.  xxvii.  3.  1.  13.) 

2.  Ex  Juobus  ruis  promittondi  2.  Of  two  co-promissors,  one  may 
alius  pure,  alius  in  diem  vel  sub  engage  simply,  the  other  with  the 
condicione  obligari  potest : neo  im-  introduction  of  a particular  time,  or 
pedimcnto  erit  dies  aut  condicio,  conditionally;  and  neither  the  time 
quo  minus  ab  eo,  qui  pure  obligatus  nor  the  condition  will  prevent  payment 
cst,  pctatur.  being  exacted  from  the  one  who  binds 

himself  simply. 

D.  xlv.  2.  7 


Tit.  XVII.  DE  STIPULATIONE  SERVORUM. 


ServuB  ex  persona  domini  jus 
stipulandi  habet.  Sed  hercditas  in 
plorisque  person®  defuncti  vicem 
sustillet : ideoque  quod  servus  hcre- 
ditariusanteoditamhereditatemstip- 
ulatur,  ailqiiirit  hereditati  ac  per  hoc 
etiam  hercdi  (lostea  facto  adquiritur. 


A slave  derives  from  the  persona 
of  his  master  the  power  of  making  a 
stipulation.  But  as  the  inheritance  in 
most  respects  represents  the  persona  of 
the  deceased,  if  a stipulation  is  mode 
by  a slave  belonging  to  the  inlicritatice 
before  the  inheritance  is  entered  on, 
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he  acquires  for  the  inheritance,  and 
therefore  for  him  who  subseijuently 
lajcoiues  heir. 

D.  xli.  1.  34,  61. 

A slave  had  no  persona,  that  is,  no  capacity  of  acquiring  civil 
or  political  rights.  But  his  master,  who  had  such  a capacity, 
could  make  his  own  persona  speak  and  act  through  the  slave,  who 
was  thus  only  a channel  by  which  the  wishes  of  the  master  were 
expressed.  (See  Bk.  i.  Tit.  3.  pr.  note.)  But  although  a slave  could 
thus  engage  others  for  the  benefit  of  his  master,  by  a stipulation, 
he  could  not  bind  his  master,  and  could  not,  therefore,  be  the 
promissor  in  a stipulation ; hence,  the  text  only  sp>eaks  of  the 
stipulations,  and  not  of  the  promises,  of  slaves. 

In  plerisqae  personce  defuncti  vicem  sustinet;  the  inheritance 
represented  the  person  of  the  deceased  in  mast  things,  but  there 
were  some  things  which  the  slave  could  not  acquire  for  the  in- 
heritance, which  he  could  acquire  for  a living  master : a usufruct, 
for  instance,  being  always  attached  to  a person,  could  not  be 
stipulated  for  by  a slave  before  the  inheritance  was  entered  on. 
(D.  xli.  1.  61.) 

1.  Sive  autem  domino  sive  sibi  1.  Whether  a slave  stipulates  for 
sive  conservo  suo  sive  impersonaliter  his  master,  or  for  himself,  or  for  his 
servus  stipuletur,  domino  adquirit.  fellow-slave,  or  without  naming  any 
Idem  juris  est  et  in  liberie,  qui  in  person  for  whom  he  stipulates,  he 
[>oteHtate  patris  sunt,  ex  quibus  always  acquires  for  his  master.  It  is 
cansis  adquirere  possunt.  the  same  with  children  in  the  power 

of  their  father,  in  all  esuea  in  which 
they  acquire  for  him. 

D.  xlv.  3.  16;  D.  xlv.  I.  46.  pr.  and  4. 


What  is  said  here  of  the  children  in  potestate  must  be  taken 
with  all  the  limitations  made  neccfisary  by  the  power  they  had  to 
acquire  a peculium  for  themselves.  (See  Bk.  li.  Tit.  9.) 

2.  Sed  cum  factum  in  stipula-  2.  If  it  is  a licence  to  do  something 
tione  continebitur,  omnimodo  per-  that  is  stipulated  for,  the  benefit  of  the 
sona  stipulantis  continetur,  veluti  si  stipulation  is  personal  to  the  stipu- 
servus  stipuletur,  ut  sibi  ire  agere  lator  ; for  instance,  if  a slave  stipu- 
liceat : ipse  cniiu  tantuin  prohiberi  lates  that  he  shall  have  a right  of 
non  debut,  non  etiam  dominos  ejus.  passage,  for  himself  or  beasts  and 
V-  vehicles,  it  is  he  himself,  not  his 

master,  who  is  not  to  be  hindered 
from  passing. 

D.  xlv.  1.  130. 

Even  in  this  case  the  slave  really  acquires  for  the  master.  It 
is  the  master,  and  not  the  slave,  who  could  enforce  the  stipulation 
by  action.  Of  course  this  personal  licence  to  cross  land  is  some- 
thing quite  difi'erent  from  a servitude.  For  a servitude  eundi  or 
aijendi,  stipulated  for  by  the  slave,  could  only  be  attached  to  the 
prtfdiiim  of  the  master.  (D.  xlv.  3.  17.) 

E 2 
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3.  Servns  cornmnnis  stipulando 
nnicuique  (luiiiinonini  pro  portione 
doiiiinii  adijuirit,  nisi  si  unius  cormii 
jusBU  aut  noininatim  cui  eoruni 
stipulatus  ost : tunc  enim  soli  ei 
ad<piiritur.  Quod  servus  oomraunis 
stipulatur,  si  alter!  ex  doininis 
ad<iuiri  non  potest,  solidum  alter! 
adtjuiritur,  velut!  s!  res,  quani  dar! 
stipulatus  est,  unius  domini  sit. 


Oai.  iii.  167 ; 


3.  If  a slave  held  in  common  liy 
several  masters  stipulates,  he  aequires 
a share  for  each  nraster  accordiiie  to 
the  proportion  which  each  has  in  him, 
unless  he  stipulates  at  the  command 
or  in  the  name  of  any  one  master,  for 
then  the  thing  stipulated  for  is  ac- 
quired solely  for  that  master.  And 
whatever  a slave  held  in  common  stipu- 
lates for,  is  all  acquired  for  one  of  his 
masters,  if  it  is  not  capable  of  being 
acquired  for  the  other ; as,  for  in- 
stance, if  the  thing  he  has  stipulated 
to  be  given  belongs  to  one  of  his 
masters. 

D.  xlv.  3.  7.  1. 


Tit.  XVIII.  DE  DIVISIONE  STIPULATIONUM. 

Stipiilationum  alia:  judiciales  Stipulations  are  either  judicial,  or 

sunt,  aliEE  pra  toria:,  alia;  conven-  prffitorian,  or  conventional,  or  common, 
tionales,  alia;  communes  tam  prte-  that  is,  both  prsetorion  and  judicial, 
toria;  quatn  judiciales. 

D.  xlv.  1.  5.  pr. 

The  division  of  stipulations  here  given  is  based  on  the  difference 
of  the  eircuinstances  in  which  tliey  are  entered  into.  Sometimes 
tliey  are  the  result  simply  of  the  will  of  the  parties,  sometimes 
of  the  direction  of  a person  in  authority. 

1.  Judiciales  sunt  dumtaxat,  1.  Judicial  stipulations  are  those 

qua;  a mero  judicis  oflicio  proficis-  which  proceed  exclusively  from  the 
cuntnr : vcluti  de  dolo  cautio  vel  do  office  of  the  judge,  such  ns  the  giving 
persequendo  servo,  qui  in  fuga  est,  security  against  fraud,  or  the  engage- 
restituendove  pretio.  ment  to  pursue  a fugitive  slave,  or  to 

pay  his  price. 

D.  xlv.  1.  6.  pr. ; D.  xxx.  69.  6. 

Before  the  magistrate  the  parties  were  injure,  before  the  judex 
they  were  in  jiidicio.  (See  Introd.  sea  92.)  The  judex  some- 
times ordered  that  the  parties  before  him  should  enter  into  stipu- 
lations. 

Two  instances  are  given  here  of  stipulations  directed  by  the 
juilex.  The  first  is  the  de  dolo  cautio.  This  was  a stipulation 
directed  for  the  benefit  of  a plaintiff’  that  the  sentence  given  in 
his  favour  might  be  executed,  without  any  attempt  at  fraud  {dolus 
malus)  on  the  part  of  the  defendant.  For  instance,  if  the  defend- 
ant was  ordered  to  make  over  the  property  in  a slave,  the  judex 
would  direct  that  he  should  stipulate  that  he  had  done  nothing  to 
lessen  the  value  of  the  slave.  Otherwise  the  slave  might  be  made 
over  to  the  plaintiff',  and  the  plaintiff’’s  claim  be  thus  nominally 
satisfied,  while  it  might  really  be  evaded  by  the  defendant  wilfully 
doing  the  slave  some  material  harm.  (D.  vi.  1.  20  and  45.) 

The  other  instance  given  is  tliat  of  the  stipulation  de  perse- 
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qucndo  servo  qiti  in  fiif/a  est,  restitiiendove  pretio.  A .slave  must 
bo  supposed  to  be  dcinaudod,  and  to  run  away  before  the  decision 
i.s  given.  As  the  defendant,  being  the  actual  possessor,  could 
alone  reclaim  the  slave  against  third  parties,  the  judex  would  com- 
jKsl  him  to  engage  by  stipulation  to  follow  and  reclaim  him.  or  to 
pay  his  price.  If  the  slave  escaped  without  any  fault  whatsoever 
of  the  defendant,  the  judge  merely  directed  that  the  defendant 
should  engage  to  give  up  the  slave  if  ho  came  into  his  }X)wer,  and 
to  permit  the  plaintiff  to  bring  an  action  in  the  defendant’s  name 
for  the  recovery  of  the  slave  from  any  one  who  might  detain  him. 
(D.  iv.  2.  14.  11.) 


2.  Prmtoria:,  quso  a nioro  pras- 
toris  ofiScio  pronciaountur,  veluti 
damni  infecti  vel  legatoram.  Pm- 
torias  autein  stipulationes  sic  exau- 
diri  oportet,  ut  in  his  contineantur 
ctiam  icdiliuiic  : nam  el  hs  ah  juris- 
dictiunu  veniimt. 


2.  Preetorian  stipulations  arc  those 
which  proceed  exclusively  from  the 
office  of  the  prtetor ; as  the  giving 
security  against  damnum  in/ectum,  or 
for  the  payment  of  legacies.  Under 
pnetorian  stipulations  mnst  be  com- 
prehended ffidihtian,  for  these,  too, 
proceed  from  a magistrate  pronouncing 
the  law. 


D.  xlv.  1.  6.  pr. 


Damnv/m  in/ectum  est  damnum  nondwm  factwm  quod  futu- 
rv/m  veremur.  (D.  xxxix.  2. 2.)  Supjxxsing  the  damnum /uturum 
whicli  a man  apprehended  were  an  injury  to  his  premises  from 
the  fall  of  the  ill-repaired  house  of  his  neighbour,  by  the  strict 
civil  law,  if  he  was  to  wait  till  the  mischief  was  done,  his  neigh- 
bour might  abandon  his  property  in  the  fallen  house,  and  the  in- 
jured man  could  then  obtain  no  reparation  from  him.  To  remedy 
this,  the  praetor  would,  if  he  saw  tit,  order  the  neighbour  to  give 
security  (cautio  damni  infecti)  to  indemnify  the  person  applying, 
his  heirs  and  successors  in  title,  against  any  damage  that  might 
be  done.  If  this  order  was  not  obeyed,  the  prmtor  authorised  the 
complainant  to  enter  upon  and  occupy  the  premises  (in  posses- 
sionem mittebat) ; and,  finally,  if  security  was  still  refused,  the 

Eraetor  gave  the  complainant  full  possession  of  the  premises, 
ut  he  was  liable  to  be  dispossessed,  if  within  a certain  time  the 
original  proprietor  made  compensation  and  complied  with  every- 
thing enjoined  him.  (See  D.  xxxix.  2.  4.  1.) 

Legatorum : this  was  a stipulation  binding  the  heir  to  pay 
legacies,  when  due,  which  were  not  yet  payable ; otherwise  the  heir 
might  previously  have  spent  and  consumed  all  the  inheritance. 
As  in  the  previous  case,  the  legatee  received  possession,  if  sureties 
were  not  given.  (D.  xxxvi.  3.  1.  2.) 

A jurisdictione  veniunt,  that  is,  come  from  a magistrate 
qui  jus  dicit.  Jurisdictio,  in  its  general  sense,  includes  the 
w'hole  officium  of  the  jus  dice?!*,  which  is  said  to  be  latissimum, 
for  honormn  possessionem  dare  polesl,  et  in  possessionem 
tniUcre,  pujiillis  non  kabenlibus  tulores  constiluere,  judices 
litigant ilnis  dare.  (D.  ii.  1.  1.) 
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3.  Conventionales  sunt,  qua*  ex  3.  Conventional  stipulations  are 
conventione  utriusque  partis  conoi-  those  wliich  are  made  by  the  agree- 
piuiitur,  hoe  est  neque  jussu  judicis  ment  of  parties  ; that  is,  neither  by 
nequc  jussu  pratori.s,  sed  ex  cop-  the  order  of  a judge  nor  by  tliat  of  the 
vcntione  contrahentium.  Quiu-iun  pnctor,  but  by  the  consent  of  the 
totidem  genera  sunt,  quot  (paeue  persons  contracting.  And  of  these 
diierim)  reriuu  contrahendarum.  stipulations  there  are  as  many  kinds, 

so  to  speak,  as  there  are  of  things  to 
be  contracted  for. 

D.  xlv.  1.  5.  pr. 

4.  Coininunes  sunt  stipulationes  4.  Common  stipulations  are  those, 

veluti  rcm  solvam  fore  piipilli : nam  for  example,  providing  for  the  secu- 
et  pnetor  jiibet,  rem  salvani  fore  rity  of  the  property  of  a pupil,  for 
piipillo  caveri  et  interdum  judex,  si  sometimes  the  praetor,  and  sometimes, 
aliter  cxpediri  hiec  res  non  potest : too,  when  the  matter  cannot  be  man- 
vcl  dc  rato  stipulatio.  aged  in  any  other  way,  the  judge, 

orders  security  to  be  given  to  the  pupil 
for  the  safeguard  of  his  property,  or, 
again,  the  stipulation  that  a thing 
sliall  be  ratified. 

D.  xlv.  1.  6.  pr. 

Communes  stipulationes  were  those  sometimes  directed  by  tlio 
prmtor,  sometimes  by  the  judex.  They  ought  properly  to  have 
preceded  the  conventionales. 

Mention  has  already  been  made  of  the  security  a tutor  or  curator 
was  obliged  to  give.  (Bk.  i.  Tit.  24.  pr.)  It  was  properly  given 
before  the  tutor  entered  on  his  office,  and  it  belonged  to  the  prmtor 
to  see  that  it  was  given.  But  if,  before  it  was  given,  the  tutor 
sued  a debtor  of  the  pupil,  and  the  debtor  objected  that  security 
had  not  been  given,  the  judge,  in  order  that  the  proceedings  might 
not  bo  put  an  end  to,  would  direct  security  to  be  then  given  before 
him. 

The  stipulation  de  rato,  or  rem  ratam  haheri,  was  one  entered 
into  by  a procurator  bringing  an  action  in  the  name  of  his  principal 
that  what  he  did  would  be  ratified  by  his  principal.  It  properly 
belonged  to  the  pnetor  to  direct  that  this  stipulation  should  bo 
entered  into  before  the  litis  contestatio  (see  Introd.  sec.  105) ; but 
if  he  omitted  to  direct  this,  and  there  was  ground  for  distrusting 
the  authority  of  the  procurator,  the  judge  would  direct  that  the 
procurator  should  bind  himself  by  this  stipulation.  (See  Bk.  iv. 
Tit.  11.  1.) 

TIT.  XIX.  DE  INUTILIBUS  STIPULATIONIBUS. 

Omnis  res,  qure  domiuio  nostro  Everything,  of  which  we  have  the 
sulqicitur,  in  stipulationom  deduci  property,  whether  it  bo  moveable  or 
|K>tcst,  sive  ilia  mobilis  give  soli  immoveable,  may  be  the  subject  of  a 
git.  stipnlatinn. 

A stipulation  is  inutilis,  i.a  invalid,  when  it  produces  no  tie 
biinling  on  the  parties  to  it.  It  would  setun  to  have  been  proper 
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to  have  examined  here  the  causes  which  make  contracts  of  any 
kind  invalid,  and  not  to  limit  the  inquiry  to  stipulations.  But 
tlie  stipulation  was  so  much  the  most  important  kind  of  contract 
that  it  is  taken  to  represent  all  other  kinds.  Some  few  of  the 
causes  of  invalidity  noticed  in  this  Title  are  peculiar  to  stipula- 
tions, but  most  are  common  to  all  contracts. 

Lagrange  thus  classifi&s  the  reasons  given  in  this  Title  for  the 
invalidity  of  stipulations  : they  might  be  invalid  (1)  on  account 
of  their  object  (pr.,  paragr.  1,  2,  22,  24) ; (2)  on  account  of  the 
persons  by  whom  (paragr.  7,  8,  9,  10,  12),  for  whom  (paragr. 
3,  4,  19,  20,  21),  or  between  whom  (paragr.  6)  they  were  made ; 
(3)  on  account  of  the  manner  in  which  they  were  made  (paragr.  5, 
17,  18,  23);  (4)  on  account  of  the  time  (paragr.  13,  14,  15,  16, 
26),  or  the  condition  (jmragr.  11,  25)  subject  to  which  they  were 
made. 


1.  At  si  quia  rem,  qua:  in  ruruni  I.  But,  if  any  one  atipulates  for  a 
mitura  non  eat  aut  esse  non  potest,  thing  which  does  not  or  cannot  exist, 
dari  atijiulatus  fuerit,  velnti  Stichuiu,  as  for  Stichua,  who  is  dead,  but  whom 
qui  inortuus  sit,  quem  vivere  erode-  ho  thought  to  be  living,  or  for  a hip- 
bat,  aut  hippoccntauruiu,  qui  case  pocentaur,  which  cannot  exist,  the 
non  possit,  inutilia  erit  atipulatio.  stipulation  is  void. 

Gai.  iiL  97. 

In  such  a case  no  claim  could  be  made  for  the  supposed  value 
of  the  thing,  nor  even  for  a sum  promised  under  a penal  clause  in 
ca.se  of  non-performance.  (D.  xlv.  1.  69  aud  103.) 


2.  Idem  juris  eat,  ai  rein  sacrani 
aut  religiosain,  quam  huinani  juris 
esse  credebat,  vel  publicain,  quai 
usibus  populi  perpetuo  exposita  sit, 
ut  forum  vel  thcatrum,  vel  liberum 
hominem,  quem  servum  esse  cre- 
debat, vel  rem,  enjua  commercium 
non  habuit,  vel  rem  suam  dari  quia 
stipuletnr.  Nec  in  pendenti  erit 
atipulatio  ob  id,  quod  publics  res  in 
privatum  deduci  et  ex  libero  servus 
fieri  potest  et  commercium  adipiaci 
stipulator  poteat  et  res  stipulatoris 
esse  desincre  potest : aed  protinus 
inutilia  eat.  Item  contra,  licet  initio 
utiliter  res  in  atipulatum  deducts 
sit,  si  postea  in  earum  qua  causa, 
de  quibus  supra  dictum  est,  sine 
facto  promissoris  devenerit,  extin- 
guitur  stipulatio.  Ac  ne  statim  ab 
• initio  talis  stipulatio  valebit  ‘ Lucium 
Titiura,  cum  servus  erit,  dare  spon- 
dea  ? ' et  aimilia,  quia  nature  sui 
dominio  nostro  oxempta  in  obliga- 
tioncm  deduci  nnllo  motlo  posaunt. 


2.  It  is  the  same  if  any  one  atipu- 
lates for  a thing  sacred  or  religious, 
which  he  thought  to  be  subject  to 
human  law,  or  lor  a public  thing 
appropriated  to  the  in^rpctual  use  of 
the  people,  as  a forum  or  theatre,  or 
for  a free  man  whom  he  thought  to  be 
a slave,  or  for  a thing  of  which  he 
has  not  the  commercium,  or  for  a thing 
belonging  to  himself.  Nor  wiU  the 
stipulation  remain  in  suspense,  because 
the  public  thing  may  become  private, 
the  freeman  may  become  a slave,  the 
stipulator  may  acquire  the  coHiniercium 
of  the  thing,  or  the  thing  which  now 
belongs  to  him  may  cease  to  be  his ; 
but  the  stipulation  is  at  once  void. 
So,  conversely,  although  a thing  may 
have  been  validly  stipulated  for 
originally,  yet,  if  it  afterwards  falls 
under  the  class  of  any  of  the  things 
before  mentioned,  without  the  pro- 
missor  having  caused  the  change,  the 
stipulation  is  extinguished.  Such  a 
stipulation,  too,  as  the  following,  is 
void  ah  initio,  ‘ Do  you  promise  to  give 
me  Lucius  Titius,  when  he  shall  be- 
come a slave  ? ' for  that  which  by  its 
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nature  is  not  susceptible  of  ownership 
cannot  in  any  way  be  made  the  subject 
of  an  obligation. 

Gai.  iii.  97 ; D.  xlv.  1.  82.  83.  5. 

Cnjus  commercium  non  hahu.it.  For  instance,  if,  in  the  days 
of  Gains,  a peref/rinus  had  stipulated  for  a fundus  Italicus,  or  if, 
ill  the  times  of  the  Lower  Empire,  a heathen  had  stipulated  for  a 
Christian  slave.  (C.  i.  10.)  Of  course,  if  the  promissor  had  not 
the  commercium  of  the  particular  thing,  while  the  stipulator  had 
it,  the  promissor  was  answerable  to  the  stipulator  for  a breach  of 
contract  if  he  did  not  fulfil  his  promise.  (D.  xlv.  1.  34.) 

Vel  rem  suam.  It  cannot  belong  to  him  more  than  it  does ; 
but  he  might  stipulate  for  its  value,  or  conditionally  for  the  thing 
itself  if  it  ceased  to  belong  to  him.  (D.  xlv.  1.  31.) 

Extinguitur  stipulatio.  And  if  it  was  once  extinguished,  no 
alteration  of  circumstances  would  renew  it.  In  perpetuum  sublata 
ohligatio  reslitui  non  potest.  (D.  xlvi.  3.  98.  8.) 

Quam  humani  juris  esse  credebat.  In  a stipulation  it  made  no 
difference  that  the  stipulator  was  really  ignorant  that  there  was 
some  character  attaching  to  the  object  of  the  stipulation  which 
made  the  stipulation  invalid,  as  that  it  was  sacred  or  public.  The 
fact  that  it  was  sacred  or  public  invalidated  the  stipulation,  and 
the  stipulator  had  no  further  remedy  against  the  promi-ssor.  We 
shall  find  (Tit.  23.  5)  that  if  a person  purchased  in  ignorance  a 
thing  of  this  nature,  he  would  have  a remedy  against  the  seller  to 
indemnify  him  for  the  loss  he  sustained  by  the  purchase. 


3.  Si  quis  alium  daturuin  factn-  3.  If  a man  engages  that  another 
rurave  quid  spoponderit,  non  obli-  shall  give  or  do  something,  he  is  not 
gabitur,  vcluti  si  spondeat,  Titium  bound,  as  if  ho  engages  that  Titius 
quinque  aureos  dalurum.  Quodsi  shall  give  five  aurei.  But  if  he  engages 
effecturum  so,  ut  Titius  daret,  spo-  that  he  wiU  manage  that  Titius  shall 
ponderit,  obligatur.  give  five  aurei,  he  is  bound. 

D.  xlv.  1.  83.  pr. 


4.  Si  quis  alii,  quanr  cuius  juri 
Bubjectus  sit,  stipufetur,  nihil  agit. 
Plane  solutio  etiam  in  extranoi  per- 
souiun  oonferri  potest  (veluti  si  quis 
ita  stipuletur  ‘ mihi  aut  Seio  dare 
spondes  ?’),  ut  obligatio  quidem  stipu  ■ 
latori  adquiratur,  solvi  tamen  Seio 
etiam  invito  eo  reote  possit,  ut  Uber- 
atio  ipso  jure  contingat,  sed  file 
adversus  Seium  habeat  mandati 
actionem.  Quodsi  quis  sihi  et  alii, 
cujus  juri  subjectus  non  sit,  decern 
dari  aureos  stipulatus  est,  valebit 
uidem  stipulatio  : sed  utrum  totum 
ebetur,  quod  in  stipulationem  do- 
ductum  est,  an  vero  pars  diinidia, 
dubilatum  e.st : sed  ]ila(?ct,  non  plus 
i|uaiii  partem  dlniidiiun  ei  ad<]Uiri. 
Ki,  qui  tuo  juri  subjectus  est,  si  sti- 


4.  If  any  one  stipulates  for  the 
benefit  of  a third  person,  other  thiui 
a person  in  whose  power  he  is,  the 
stipulation  is  void.  But  it  may  be 
arranged  that  payment  shall  bo  marie 
to  a third  I'erson,  as  if  a person  stipu- 
lates thus,  ‘ Do  you  engage  to  pay  to 
me  or  to  Seius  ? ' The  stipulator  alone, 
in  this  case,  acquires  the  obligation ; 
but  payment  may  be  lawfully  made  to 
Seius  even  against  his  wUl ; the  payer 
will  then  by  mere  force  of  law  bo  freed 
from  his  obligation,  while  the  stipu- 
lator will  have  against  Seius  an  actio 
mandati.  If  any  one  stipulates  that 
ten  aurei  shall  be  paid  to  him  and  to  a 
third  person,  other  than  a person  in 
whose  i>ower  he  is,  the  stipulation  is 
valid  , but  it  has  been  doubted  whether. 
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pulatns  sis,  tibi  adquiris,  quia  vox  in  this  case,  the  whole  sum  is  due  to 
tua  tainquam  filii  sit,  sicuti  filii  vox  the  stipulator,  or  only  half ; and  it  has 
tamquam  tua  intellegitur  in  liis  re-  been  decided  that  only  half  is  due. 
bus,  quae  tibi  adquiri  possunt.  But,  if  you  stipulate  for  another,  who 

is  in  your  power,  you  acquire  for  your- 
self ; for  your  words  are  os  the  words 
of  your  son,  and  your  son's  words  are 
as  yours,  with  respect  to  all  things 
which  can  be  acquired  for  you. 

Gai.  iii.  103 ; D.  xlv.  L 141.  3 ; D.  xlv.  1.  39,  130 ; D.  xxxix.  2.  42. 

No  one  who  wa.s  not  a party  to  a contract  could  gain  or  lose 
by  it.  Res  inter  alios  acta  aliisneque  nocere  nequeprodesse potest 
(a  maxim  not  to  be  found  exactly  in  its  present  shape,  but  based 
on  C.  vii.  60.  1).  And  as  this  was  true  of  all  kinds  of  contracts, 
so  was  it  specially  of  stipulations,  in  which  a particular  formula 
had  to  be  spoken,  and  which  could  not  properly  be  entered  into 
by  any  one  that  was  absent.  The  third  person,  not  being  a party 
to  the  contract,  could  have  no  action  to  enforce  it,  and  the  stipulator 
could  not  enforce  it  because  he  had  no  interest  in  it.  If,  indeed, 
he  had  any  interest  in  it,  that  is,  any  legal  interest,  which  of  course 
might  happen,  a stipulation  for  another  was  binding.  Si  stipuler 
alii,  cum  mea  interesset,  ait  Marcellus  stipulationem  valere.  (D. 
xlv.  1.  38.  20,  and  see  paragr.  20  of  this  Title.)  And  when  one 
person  wished  to  stipulate  for  another,  the  object  might  gener- 
ally be  effected  by  adding  a penalty  for  the  non-performance  of 
the  promise.  A stipulation,  binding  the  promissor  to  give  some- 
thing to  Titius,  or,  if  it  were  not  given,  to  pay  a penalty  to  the 
stipulator,  was  binding.  It  was,  indeed,  nothing  but  a conditional 
contract.  In  the  event  of  something  not  happening,  which  might 
have  happened,  a certain  benefit  was  to  accrue  to  the  stipulator. 
(D.  xlv.  I.  38.  17.)  It  is  because  the  thing  might  have  happened 
that  such  a penal  clause  differs  in  its  etlects  from  one  made  to 
enforce  the  performance  of  a thing  physically  impossible.  (See 
note  on  paragr  1.) 

Mihi  ant  Seio.  The  third  person  to  whom  payment  might  be 
thus  made  at  the  option  of  the  payee,  was  said  to  be  solutionis 
gratia  adjectus.  (D.  xlvi.  3.  95.  5.) 

Sibi  et  alii.  We  learn  from  Gains,  that  the  Sabinians  were 
of  opinion  that  the  whole  sum  specified  was  in  this  case  due  to  the 
stipulator.  Justinian  adopts  the  contrary  opinion.  (Gai.  iii.  103.) 

Every  one  could  stipulate  and  promise  for  his  heir.  Every 
paterfamilias  could  stipulate  for  those  under  his  power  and  his 
slaves ; every  person  under  power  and  every  slave  could  stipulate 
for  the  paterfamilias  or  master,  and  could  promise  so  as  to  bind 
the  paterfamiilias  or  master,  if  authorised,  directly  or  indirectly, 
to  do  so.  (See  Bk.  iv.  Tit.  7.) 

In  the  later  law  many  kinds  of  stipulations  could  be  made 
through  another  person,  though  this  was  contrary  to  the  primary 
notion  of  astipulation.  For  instance,  the  stipulation  pn- 

plUi  salvam  fore  ’ (see  Tit.  18.  4)  could  be  made,  for  a pupil  who 
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was  infans,  or  aliaent,  by  a j)ublic  slave,  by  a person  appointed  by 
the  pnetor,  or  by  a magistrate  if  the  parties  came  before  him. 
(D.  xxvii.  8.  1.  15.) 


6.  A stipulation,  again,  U void,  if 
the  answer  does  not  agree  with  the 
demand  ; as  when  a person  stipulates 
that  ten  aurei  shall  be  given  him,  and 
you  answer  five,  or  conversely.  A stip- 
ulation is  also  void,  if  a person  stip- 
ulates simply,  and  you  promise  con- 
ditionally, or  conversely ; provided  only 
that  the  disagreement  is  expressly- 
stated,  as  if,  when  a man  stipulates 
conditionally,  or  for  a particular  time, 
you  answer,  ‘I  promise  for  to-day’. 
But,  if  you  answer  only,  ‘ I promi.se,’ 
you  seem  in  a brief  way  to  agree  to  the 
time  or  condition  he  proposes.  For  it 
is  not  necessary,  that  in  the  answer 
every  word  should  be  repeated  which 
the  stipulator  expressed. 

I),  xlv.  1.  1.  3,  4 j D.  ilv.  1.  134.  1. 

Si  decern  aureos.  Ulpian,  in  the  Digest,  decides  the  question 
tlie  other  way.  (D.  xlv.  1.  1.  4.) 

6.  Item  inutilis  est  stipulatio,  si  6.  A stipulation  is  also  void  if 

ab  eo  stipuleris,  qui  juri  tuo  sub-  mode  with  one  who  is  in  your  power, 
jeetuB  est,  vel  si  is  a te  stipuletur.  or  if  such  a person  stipulates  with  you. 
Sed  servus  quidem  non  solum  do-  A slave  is  incapable  not  only  of  enter- 
mino  suo  obligari  non  potest,  sed  ne  ing  into  an  obligation  with  his  master, 
alii  quidem  ulli ; filii  veto  familios  but  of  binding  himself  to  any  otlier 
aliis  obligari  possimt.  person.  But  a filiutfamilicu  can  be 

bound  to  others  by  an  obligation. 

Gai.  iiL  104 ; D.  xliv.  7.  14. 

The  slave  could  not  ctjiitract  civilly  with  his  master  ; but  the 
later  law  recognised  that  there  might  be  a naturalis  obliffatio 
created  between  them,  so  that  if  a master  owed  anything  to  a 
slave  in  the  accounts  kept  between  them,  and  paid  it  to  the  slave 
after  he  had  been  manumitted,  the  master  could  not  recover  it,  as 
he  was  paying  what,  by  a natural  obligation,  he  was  bound  to  pay. 
(U.  xii.  C.  64.) 

Iha  Jilixis familios  could  bind  himself  civilly.  Filius familios 
ex  omnibus  causis  tanquam  paterfamilias  oblujatur.  (D.  xliv.  7. 
39.)  He  could  bo  sued  and  his  person  taken  in  execution,  and  his 
peculia  could  be  made  available  for  his  creditors  ; and  Justinian 
permitted  him  to  make  a cessio  bonorum.  (C.  vi.  61.  8.)  To 
protect  filiifamiiiarum,  the  senatusconsultum  Macedonianum 
was  passed,  by  which  money  lent  to  filiifamiliarvm  could  not 
be  recovered  from  tbein.  (See.  Bk.  iv.  Tit.  7.  7.) 

7.  Mutuin  iieque  stipulari  ne<iuc  7.  It  is  evident  that  a dumb  man 
promittcre  posse,  palam  est.  Quod  can  neither  stipulate  nor  promise, 
et  in  surdo  receptum  est ; quia  et  is.  And  this  is  considered  to  apply  alsc 


6.  Prteterea  inutilis  est  stipnla- 
tio,  si  quis  ad  ea,  quee  iuterrogatus 
erit,  non  respondeat,  veluti  si  decern 
aureos  a te  dari  stipuletur,  tu  quin- 
que  promittos,  vel  contra : aut  si  ille 
pure  stipuletur,  tu  sub  condicione 
promittas,  vel  contrsk,  si  modo  scili- 
cet id  exprimas,  id  est  si  cui  sub 
condicione  vel  in  diem  stipulanti  tu 
respondeas:  ‘ Prtesenti  die  spondeo’. 
Nam  si  hoc  solum  respondeas  ‘ Pro- 
raitto,’  breviter  videris  in  eandem 
diem  aut  condicionem  spopoiidisse  : 
neo  enim  necesse  est  in  respondendo 
eadem  omnia  rex^cti,  que  stipulator 
expresserit. 
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qiii  BCipuIatur,  vorba  proinittontis  ot 
IB,  (]ui  promittit,  verba  stipvilantis> 
audire  debut.  Unde  appuret,  non 
de  eo  nos  loqui,  ijui  tardins  uxaudit, 
Bed  de  eo,  qui  ouiuiuo  non  exaudit. 


Qai.  iii.  105 ; 

8.  Furiosus  nullum  nugotiuiu 
gerere  potest,  quia  non  inlellegit, 
quid  agit. 

Qai.  iii.  106; 


to  deaf  persons,  for  he  who  stipulates 
ought  to  hear  the  words  of  the  pro- 
inisRor,  and  he  who  promises,  the  words 
of  the  stipulator.  Hence  it  is  clear 
that  wo  are  not  speaking  of  a person 
who  hears  with  dilliculty,  but  of  one 
who  cannot  hear  at  sdl. 

D.  xliv.  7.  1.  15. 

8.  A madman  can  go  through  no 
legal  act,  because  he  docs  not  under- 
stand what  he  is  doing. 

D.  xliv.  7.  1.  12. 


During  lucid  intervaln  a madman  could  make  valid  stijiulatioiw 
or  promises,  as  he  could  make  a will.  (Bk.  ii.  Tit.  12.  1.) 


9.  Pupillus  omne  negotium  recte 
gcrit : ut  tamen,  sicubi  tutoris  aucto- 
ritas  necossaria  sit,  adhibeatur  tutor, 
veluti  si  ipse  obligctur  : nam  alium 
sibi  obligare  etiam  sine  tutoris  auuto- 
ritate  potest. 


Qai. 

10.  Sed  quod  diximns  de  pu|iilli8, 
utique  de  his  verum  est,  qui  jam 
aliquem  intellectum  habent ; nam 
infans  ct  qui  infantile  proximus  est, 
non  multum  a furioso  distant,  quia 
hnjus  letatis  pupilli  nullum  intellec- 
tum habent ; sed  in  proximis  infan- 
tiai  propter  utilitatem  eorum  benig- 
nior  juris  interprutatio  facta  est,  ut 
idem  juris  habeant,  quod  pubertati 
proximi.  Sed  qui  in  parentis  po- 
testate  est  impubes,  noc  auctore 
quidem  patre  obligatur. 


Gai.  iii.  109;  1 


9.  A pupil  may  go  tlu'ough  any 
legal  act,  provided  that  the  tutor 
takes  a part  in  the  proceeding  in  cases 
where  bis  authorisation  is  necessary, 
as,  for  instance,  when  the  pupil  binds 
himself  ; for  a pupil  can  bind  others 
to  him  without  the  authorisation  of 
his  tutor. 

ii.  107. 

10.  This  must  be  understood  only 
of  pupils  who  already  have  someunder- 
stauding ; for  an  infant,  or  one  still 
near  to  infancy,  differs  but  little  from  a 
madman,  because  pupils  of  such  an  age 
have  no  understanding  at  all.  Hut,  in 
order  to  consult  their  interest,  the  law 
has  been  construed  more  favourably  to 
those  who  are  near  to  infancy,  and 
they  are  allowed  the  same  rights  as 
those  near  the  age  of  puberty.  Hut  a 
son  in  the  power  of  his  father,  and 
under  the  ago  of  puberty,  cannot  bind 
himself  even  if  his  father  authorises 
him. 

).  xlv.  1.  141.  2. 


An  infant  was  properly  one  qui  fan  non  potest,  a child  not 
yet  old  enough  to  speak  with  understiinding  or  what  he  said,  i.e. 
who  was  below  the  age  of  seven  years.  When  a child  could  talk, 
and  began  to  have  some  degree  of  understanding,  he  was  termed 
infanti  proximus.  Theophilus,  in  his  paraphrase  of  this  para- 
graph, says,  proximus  in/anti  qvxilis  fuerit  qui  septimum  aut 
octavum  annum  agit.  He  could  now  pronounce,  and  in  some 
measure  umlerstand,  the  words  of  a stipulation,  and  the  law  per- 
initted  him  to  do  .so  with  the  sanction  of  his  tutor  in  certain  ca.se.s, 
such  ;is  the  acipiisition  of  an  iiiheriUince,  where  hi.s  piu-sonal  inter- 
vention was  nece.ssary.  But  the  law  did  not  allow  him  to  stipulate 
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except  when  the  stip\ilation  was  clearly  for  his  benefit.  (Bk.  i.  Tit. 
21  ; D.  xxix.  2.  9.) 

Just  as  the  child  who  was  older  than  an  infant  was  said  to  he 
infantile,  proximus,  so  one  a little  younger  than  a pubes  was  said 
to  be  pubertati  proximus.  The  original  notion  seems  to  have 
been  that  the  child  infantice  proximus  could  not  do  things  which 
the  pubertati  proximus  could  do.  There  was  a clear  difference 
between  a child  between  seven  and  eight  and  a child  between 
thirteen  and  fourteen.  But  the  capacity  existing  in  the  interven- 
ing years  would  vary  with  the  individual.  Gradually  the  law 
recognised  more  and  more  the  acts  of  the  child  over  seven  years, 
as  this  was  considered, as  the  text  says,  the  benignior  interpn-etatio, 
the  more  favourable  interpretation  to  the  child,  as  removing  doubts 
as  to  his  competence,  and  avoiding  the  necessity  of  having  recourse 
to  a slave  to  stipulate  for  the  child.  (D.  xlvi  6.  6.)  But,  with 
regard  to  delicts,  the  benignior  interpretatio  would  bo  to  mark 
the  distinction  between  diHerent  ages  of  children  above  seven  ; 
and  so  we  are  told  (Bk.  iv.  Tit  1.  18)  that  the  impubes  is  only 
bound  ex  furto  in  case  proximus  pubertati  sit  et  ob  id  intellegat 
se  delinquere. 

The  paterfamilias  could  not,  like  a tutor,  supply  his  authority 
to  make  up  what  was  deficient  in  the  capacity  of  the  impubes. 
The  concluding  words  of  this  paragraph  are  taken  from  Gains,  who 
makes  his  statement  more  complete  by  adding  pubes  vero  qui  in 
potestate  est,  proinde  ac  si  paterfamilias  obligari  solet.  (D.  xlv. 
1.  141.  2.) 


11.  Si  itupossibiliB  condicio  obli- 
gationibus  adjiciatur,  nihil  valet 
Btiimlatio.  luipossibilis  autem  con- 
dicio habetur,  cui  natura  impedi- 
niento  est,  quo  minus  existat,  vcluti 
si  quis  ita  dlxerit : * si  digito  cicluni 
attigero,  dare  spondes  ? ’ At  si  ita 
stipuletur,  ‘ si  digito  cailuiu  non 
attigero,  dare  spondes  ? ' pure  facta 
obligatio  intcllegitur  ideoque  statim 
jMjtere  potest. 

Qai.  iii.  98 


11.  If  an  impossible  condition  is 
added  to  an  obligation,  the  stipulation 
is  void.  A condition  is  considered 
impossible  of  which  nature  forbids  the 
accomplishment  ; os,  if  a person  says, 
‘ Do  you  promise  if  I touch  the  sky 
with  luy  finger  ? ’ But  if  a stipulation 
is  made  thus,  ‘ Do  you  promise  if  I do 
not  touch  the  sky  with  my  finger  ? ’ 
the  obligation  is  considered  os  uncon- 
ditional, and  so  performance  may  be 
instantly  demanded. 

D.  xlv.  1.  7. 


An  impassible  condition  in  a testamentary  gift  was  treated  as 
if  it  had  never  been  in.serted.  In  a stipulation  or  any  other  con- 
tract it  made  the  contract  void,  a diti'crence  duo  to  the  favour 
with  which  testamentary  gifts  were  regarded.  (See  Bk.  ii.  Tit. 
14.  10.) 

In  the  stipulation,  ‘If  I do  not  touch  the  sky,’  &a,  there 
is  really  no  conrlition  ; there  is  nothing  left  undecided  in  the  mind 
of  the  speaker  or  hearer. 

19.  Item  verboriim  obligatio  inter  12.  A verbal  obligation,  made  be- 
ab.-ieiiU's  coiicepta  iiiutilis  est.  Sed  tween  absent  persons,  is  also  void.  But 
cum  hoc  maturiaiii  litiuni  coiiteii-  as  this  doctrine  afforded  matter  of 
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(ioais  hominibna  pnestabat,  forte 
post  ttiiupiis  tales  allcgationcs  op- 
ponentibus  et  non  priesentes  esse 
vel  se  vel  adversarios  suos  conten- 
dentibus:  ideo  nostra  coustitutio 
propter  celeritatem  dirimendaruin 
litium  introdncta  est,  quam  ad  Cn- 
sariensea  advooatos  scripsimus,  per 
qnam  disposnimus,  tales  scripturas, 
quEB  presto  esse  partes  indicant, 
omniinodo  esse  credendas,  nisi  ipse, 
qui  talibus  utitur  improbis  allega- 
tionibua,  manifestissimis  probationi- 
bus  vel  per  scripturam  vel  per  testes 
idoneos  approbaverit,  in  ipso  toto 
die,  quo  conficiebatur  instramen- 
tuai,  sese  vel  adversarinm  sunm  in 
aliia  locis  esse. 


strife  to  contentious  men,  wbo  allegi'd, 
after  some  time  had  elapsed,  that  either 
they  or  their  a<lversaries  were  not  pre- 
sent, we  issued  a constitution,  ad- 
dressed to  the  advocates  of  Cxsarea,  in 
order  to  provide  for  the  speedy  de- 
termination of  such  suits.  By  tms  we 
have  enacted,  that  written  acts  which 
declare  that  the  contraoting  parties 
were  present,  shall  be  considered  as 
indisputable  evidence  of  the  fact, unless 
the  party  who  has  recourse  to  such 
shameless  allegations  makes  it  evident, 
by  the  most  manifest  proofs,  either  by 
writing  or  by  credible  witnesses,  that 
either  he  or  his  adversary  was  in  some 
other  place  during  the  whole  day  in 
which  the  instrument  was  made. 


Gai.  iii.  138;  C.  viii.  38.  14. 


No  writing  was  necessary  to  make  a verbal  contract  valid  ; but 
one  was  generally  drawn  up  as  a record  of  the  tran.sactions,  and 
called  inatrumentum  or  cautio,  as  being  a security  for  the 
stipulator.  An  example  of  a contract  reduced  to  writing  is 
given  in  D.  xlv.  1.  126.  2. 


13.  Post  mortem  suam  dari  sibi 
nemo  stipulari  poterat,  non  magis 
quam  post  ejus  mortem,  a quo  stip- 
ulabatur.  Ko  ne  is,  qui  in  alicujus 
potestate  est,  postmortem  ejus  stip- 
ulari poterat,  quia  patris  vel  do- 
mini  voce  loqui  vidotur.  Sed  et  si 
quis  ita  stipuletur,  ‘pridie  quam 
raoriar,’  vel  ‘pridie  quam  morieris 
dari  ? ’ inutilis  erat  stipulatio.  Sed 
cum,  ut  jam  dictum  est,  ex  consensu 
contrahontium  stipulationes  valent, 
placuit  nobis  etiam  in  hunc  juris 
articulum  neoessariam  inducere 
emendationem,  ut,  sive  post  mortem 
sive  pridie  quam  morietur  stipulator 
sive  proniissor,  stipulatio  concepta 
est,  valeat  stipulatio. 


13.  A man  could  not  formerly  stip- 
ulate that  a thing  should  be  given 
him  after  hie  own  death,  any  more 
than  after  the  death  of  the  promissor. 
Neither  could  any  person  in  the  power 
of  another  stipulate  that  anything 
should  be  given  him  after  the  death  of 
the  person  in  whose  power  he  was, 
because  it  was  his  father  or  master  who 
appeared  to  be  speaking  in  him.  And 
if  any  one  stipulated  thus,  ‘ Do  you 
promise  to  give  the  day  before  I die,’ 
or  ‘ the  day  before  you  die  ? ' the  stip- 
ulation was  invalid.  But  since  all 
stipulations,  as  we  have  already  said, 
derive  their  force  from  the  consent 
of  the  contracting  parties,  we  have 
thought  it  proper  to  introduce  a neces- 
sary alteration  in  this  respect,  so  that 
now,  whether  it  is  stipulated  that  a 
thing  shall  bo  given  after,  or  imme- 
diately before,  the  death  either  of  the 
stipulator  or  the  promissor,  the  stip- 
ulation is  good. 


Gai.  iii.  100  ; 0.  viU.  38.  11 ; 0.  iv.  11. 


A stipulation  ‘pridie  quam  moriar'  was  held  to  bo  invalid, 
because  the  date  when  the  thing  promised  became  due  could  not 
bo  fixed  until  the  death  happened,  and  then  the  action  would  only 
be  acquired  for  or  against  the  heirs,  exactly  as  in  the  ca.se  of  a 
stipulation  ‘ dabis  post  mortem’  (Gai.  iii.  100) ; and  a stipulation 
in  favour  of  the  heirs  only  would  be  one  in  which  the  stipulator 
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no  intcre.st  (note  to  para{^.  •!•).  Gains  says,  ineleqa'mt  esse 
vimcm  cut  c-x  licrcilis  persona  incipcre  ohlujationcm  ; it  wiis  out 
of  the  due  order  of  tiling  U>at  a man  should  enter  into  an  ohli;^>i- 
tion  on  which  no  action  could  be  brought  until  after  his  death. 
Ju.stinian  does  away  with  all  these  subtleties. 


14.  Item  si  quia  ita  stipulatus 
orat : ‘ si  navis  ex  Asia  vonerit, 
hodie  dare  spondes  ? ’ inutilis  erat 
slipulatio,  q>iia  pnepostere  concepts 
est.  Sed  cum  Leo  inclytie  records- 
tionis  in  dotibus  eandem  stipulati- 
onera,  quce  pr»postera  nuncupatur, 
non  esse  rejiciendam  existimavit,  no- 
bis placuit,  et  hiiio  perfectum  robur 
accommodare,  nt  non  solnm  in  doti- 
biis,  sed  etiam  in  omnibus  valcat 
hujusmodi  conceptio  stipulationis. 


14.  Also,  if  any  one  stipulated 
thus,  ‘ If  a certain  ship  arrives  here- 
after from  Asia,  do  you  engof^e  to 
give  to-day  ? ’ the  stipulation  would 
be  void,  as  being  preposterous.  But, 
since  the  Emperor  Leo,  of  glorious 
memory,  decided  that  such  a stipula- 
tion, which  is  termed  pr*po«f«ra,  ought 
not  to  be  rejected  with  respect  to  mar- 
riage-portions, we  have  thought  it  right 
to  give  it  complete  validity,  so  that  now 
every  stipulation  made  in  this  way  is 
valid,  not  only  with  respect  to  mar- 
riage-portions, but  whatever  may  be 
its  object. 


C.  vL  23.  26. 


Such  a stipulation  was  said  to  be  prwpostere  concepta  (i.e.  the 
things  which  should  come  post  are  placed  pree),  because  the  pay- 
ment is  to  be  made  at  once,  and  thus  is  placed  before  (prw)  instead 
of  after  (post)  the  fulfilment  of  the  condition.  Under  Justinian’s 
enactment  the  contract  was  binding  at  once,  but  payment  could 
not  be  enforced  until  the  condition  was  fulfilled.  (C.  vi.  23.  25.) 

15.  Ita  autem  concepta  stipula-  15.  A stipulation  made  thus,  as  if, 
tio,  veluti  si  Titius  dicat  ‘ cum  for  instance,  Titius  says,  ‘ Do  yon  pro- 
moriar,  dare  spondes,’  vel  ‘ cum  mise  to  give  when  I die,*  or  ‘ when  you 
moricris  ? ’ et  apud  veteres  utUis  die  ? ’ was  considered  valid  by  the 
erat  et  nunc  valet.  ancients,  and  is  so  now. 

D.  xlv.  1.  45.  3. 

The  stipulation  was  said  to  be  valid  because  the  thing  was  to 
be  given  ‘ non  post  mortem,  sed  ultimo  vitae  tempore  ’.  (Gai.  ii. 
232.)  The  moment  when  the  performance  of  the  engagement  be- 
came due  was  fixed  before  the  time  when  the  rights  of  the  heir 
were  distinct  from  those  of  the  deceased.  A distinction  was  drawn 
between  such  a stipulation  and  one  dari  pridie  quam  monar 
(par.  13),  but,  as  we  have  seen  in  the  case  of  legacies,  it  rested  on 
no  .sound  reason.  (Bk.  ii.  Tit.  20.  35.) 

10.  Item  post  mortem  alterius  16.  tVe  may  also  validly  stipulate 
rccte  stipulamur,  that  a thing  shall  be  given  after  the 

death  of  a third  person. 

D.  xlv.  1.  46.  1. 

The  death  of  a third  person  was  an  uncertain  term,  which 
might  be  its  legitimately  atiixed  to  a stipulation  as  any  other  un- 
certain time.  The  reason  which  prevented  the  stipulation  post 
mortem  meam  or  tuam  did  not  ajiply. 
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17.  Si  soriptnm  fnorit  in  instni-  17.  If  it  is  WTitten  in  an  instni 

inento,  promisisso  aliqiicm,  perinde  inent  that  a per-^ion  has  promised,  tlic 
liahetur,  abjue  si  interrogatione  promise  is  considered  to  liavo  been 
priecedente  responsum  sit.  given  in  answer  to  a precedent  in- 

terrogation. 

See  Paul.  Sent.  v.  7.  2.  Ulpian  says  (D.  ii.  14.  7.  12),  that 
if,  at  the  end  of  the  instrument  of  an  ajrreeinent,  the  words  usually 
addeil  were  found,  viz.  rogavit  Titiiis,  fipopondit  Mivvius,  tlie 
ajrreeinent  was  taken  to  be  a stipulation  unle.ss  it  was  expressly 
shown  that  it  was  in  reality  only  a pactum. 

18.  Quotiens  plures  res  una  18.  When  niivny  things  are  com- 

stipulatione  comprehenduutur,  si  prehended  in  one  stipulation,  a man 
quidem  promisBor  simpliciter  re-  binds  himself  to  all,  if  he  answers 
spondcat  ‘ dare  spondeo,’  propter  simply  ‘ I promise  to  give  But,  if 
onines  tenetur : si  vero  nnam  ex  his  he  promises  to  give  one  or  some  of 
vel  qnasdamdaturumsespoponderit,  the  things  stipulated  for,  he  is  bound 
obligatio  in  his,  pro  quibus  spopon-  only  with  respect  to  the  things  com- 
derit,  contrahitur.  Ex  pluribns  enim  prised  in  his  answer.  For,  of  the 
stipulationibus  una  vel  qusedom  different  stipulations  contained  in  the 
videntur  esse  perfectse  ; singulas  question,  only  some  arc  considered  to 
enim  res  stipulari  et  ad  singulas  re-  have  been  answered,  as  for  each  object 
spondore  debemus.  a question  and  an  answer  are  re- 

quired. 

D.  xlv.  1.  83.  4 ; D.  xlv.  1.  1.  6. 

This  should  be  compared  with  the  cases  decided  in  para<^.  5. 

19.  Alter!  stipulari,  ut  supra  19.  No  one,  as  we  have  already 
dictum  est,  nemo  potest : inventie  said,  can  stipulate  for  another,  for  this 
sunt  enim  hujusmodi  obligationes  kind  of  obligations  has  been  invented, 
ad  hoc,  ut  unusquisque  sibi  adquirat,  that  every  person  may  acquire  what  it 

3 nod  sua  interest;  ceterum  si  alii  is  for  hisown  atlvantagetoaoquire  ; but 
etur,  nihil  interest  stipulatoris.  if  a thing  is  given  to  another  it  is  no 
Plane  si  quis  velit  hoc  facer^  pie-  concern  of  the  stipulator.  But  if  any 
nam  stipulari  conveniet,  ut,  nisi  ita  one  wishes  to  stipulate  for  another,  he 
factum  sit,  ut  comprehensum  esset,  should  stipulate  for  a penalty  payable 
committatur  poen*  stipulatio  etiam  to  him,  so  that  if  the  proinissor  does 
ei,  ciijus  nihil  interest : poenam  enim  not  perform  his  promise,  the  stipulation 
cum  stipulatur  quis,  non  illud  in-  for  the  penalty  may  bo  valid  even  for 
spicitur,  quid  intersit  ejus,  sed  quas  a person  who  had  no  interest  in  the 
sitquantitas  sita  in  condicione  stipu-  performance  of  the  promise  ; for  w'hen 
lationis.  Ergo  si  quis  stipuletur  a penalty  is  stipulated  for,  it  is  not  the 
Titio  dari,  nihil  agit ; sed  si  addi-  interest  of  the  stipulator  that  is  re- 
dcritpa-nam  ‘ nisi  dodoris,  tot  aureos  gorded,  but  the  amount  fixed  in  the 
dare  spondes  ? ’ tunc  committitur  condition  of  the  stipulation.  If,  there- 
stipulatio.  fore,  any  one  stipulates  that  a certain 

thing  shall  be  given  to  Titius,  this  is 
void ; but  if  he  adds  a penalty,  ‘ Do 
you  promise  to  give  me  so  many  ourci 
if  you  do  not  give  the  thing  to  Titius?  ’ 
this  stipulation  binds  the  promissor. 
D.  xlv.  1 . 38.  17. 

20.  Sed  si  quis  stipulotur  alii  20.  But,  if  any  one  stipulates  for 
cum  ejus  interesset,  placuit  stipu-  another,  having  himself  an  interest  in 
lationcm  valero.  Nam  si  is,  qui  the  performance  of  the  promise,  the 
pupilli  tutelam  administrare  ca*pe-  stipulation  has  been  decided  to  be 
rat,  cessit  odministratione  coututori  valid.  Thus  if  he  who  has  begun  to 
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KUO  et  slipulatus  est,  rem  pnpilli 
Ksviviun  fore,  qnoniam  interest  slip- 
iilatoris  fieri,  quod  stipiilatiis  cst, 
cuui  obligatns  futurua  esset  pupilio, 
si  male  res  gesserit,  tenet  obligatio. 
Ergo  et  ai  qnis  ^rocuratori  auo  dari 
atipnlatus  sit,  stipulatio  vires  babe- 
bit.  Et  si  creditori  suo,  quod  sua 
interest,  ne  forte  vel  poena  commit- 
tatur  vel  prtedia  distrahantur,  qnie 
pignori  data  eraut,  valet  stipulatio. 


act  as  tutor  afterwards  gives  up  the 
adinini.stration  to  his  co-tutor,  and 
stipulates  for  the  security  of  the  estate 
of  his  pupU,  since  it  is  for  the  interest 
of  the  stipulator  that  the  promise 
should  be  performed,  as  be  is  answer- 
able  to  the  pupil  for  maladinin  istration, 
the  obligation  is  binding.  So  if  a per- 
son stipulates  that  a thing  shall  be 
given  to  his  procurator,  the  stipulation 
is  etlectuaL  So,  too,  is  a stipulation 
that  a thing  shall  be  given  to  a creditor 
of  the  stipulator,  the  stipulator  having 
an  interest  in  the  performance  of  Uio 
promise ; as,  for  instance,  that  he  may 
avoid  becoming  liable  to  a penal  clause, 
or  that  his  imnioveablus,  given  in 
pledge,  should  not  be  sold. 


D.  xlv.  I.  as.  20.  23. 


See  note  on  parngr.  4.  The  tutor  was  liable  for  all  his  co-tut-or 
did.  (See  Ilk.  i.  Tit.  24.  1.) 

21.  Versa  vice  qui  ali\ira  factu-  21.  Conversely,  ho  who  undertakes 
rum  promisit,  videtur  in  ea  esse  for  the  performance  of  another,  is 
causa,  ut  non  teneatur,  nisi  poenam  not  bound  unless  he  promises  under 
ipse  promiserit  a penalty. 

D.  xlv.  1.  38.  2. 


The  law  on  this  point  is  more  accurately  stated  in  paragr.  3. 

22.  Item  nemo  rem  suam  futu-  22.  No  man  can  validly  stipulate 
ram  in  euin  cosum,  quo  sua  fit,  that  a thing  which  may  hereafter  bc- 
utilitcr  stipulatur.  long  to  him  shall  be  given  him  when  it 

becomes  his. 

D.  xlv.  1.  87. 


When  the  time  was  come,  the  stipulation  would  have  nothing 
on  which  to  take  ctfect. 

23.  Si  de  alia  re  stipulator  sen-  23.  If  the  stipulator  intends  one 
sorit,  do  alia  promissor,  perinde  thing,  and  a promissor  another,  an 
nulla  contrahitur  obligatio,  ac  si  ad  obligation  is  no  more  contracted  than 
interrogatum  responsum  non  esset,  if  no  answer  had  been  made  to  the 
veliiti  si  hominera  Stichum  a te  interrogation;  for  instance,  if  any  one 
stipulatus  quis  fucrit,  tu  de  Pam-  has  stipulated  that  you  should  give 
philio  sensoris,  quern  Stichum  vocari  Stichus,  and  you  understood  him  to 
credidoris.  refer  to  Pamphilus,  thinking  that 

PamphiluB  was  called  Stichus. 

D.  xlv.  1.  137.  1. 

Stipulatio  ex  utriusque  consensu  valet.  (D.  xlv.  1.  83.  1.) 
And  if  the  .seeming  con.sent  implied  in  pronouncing  the  words  of 
the  stipulation  was  vitiated  by  a mistake  under  which  one  party 
Mfsike  of  one  thing  and  the  other  of  another,  the  stipulation  was 
Void  ; but  if  the  mistake  wfis  only  with  reference  to  .something  in, 
or  relating  to,  the  thiitg  they  w'ere  speaking  of,  i.e.  if  they  were 
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really  speaking  of  the  same  thing,  but  one  party  was  under  some 
ini.sapprehension  respecting  it,  the  stipulation  was  valid.  So  it 
was  valid  if  fraud  or  violence  had  been  used  to  procure  it ; but 
though  in  such  cases  it  was  valid,  the  rights  it  gave  were  worthless 
under  the  jurisdiction  of  the  prtetor,  who  always  allowed  excep- 
tiones  doli  metua,  &c.,  by  which  the  action  brought  on  the  stipu- 
lation was  repelled. 

24.  Quod  turpi  cx  causa  promig-  24.  A promise  founded  on  a base 

sum  est,  vcluti  si  quia  homicidiuni  consideration,  ais  if  a man  engages  to 
vel  sacrilegium  se  facturum  pro-  commit  homicide  or  sacrilege,  is  not 
mittat,  non  volet.  binding. 

D.  xlv.  1.  2G,  27. 

A thing  was  said  to  be  promiasum  ex  tv/rpi  cauaa,  when  it  was 
promi.sed,  being  itself  illegal  or  immoral,  or  was  the  reward,  or  de- 
jiended  on  the  happening,  of  anything  illegal  or  immoral. 

25.  Cum  quis  sub  aliqua  condi-  25.  If  a stipulation  is  conditional, 

clone  fuerit  stipulatns,  Ucet  ante  although  the  stipulator  dies  before 
condicionem  decesserit,  postea  exis-  the  accomplishment  of  the  condition, 
tente  condicione,  heres  ejus  agere  yet  if,  afterwards,  the  condition  is  ac- 
potest.  Idem  est  et  a promissoris  complished,  his  heir  can  demand  the 
parte.  execution  of  the  promise  ; and  so, 

too,  the  heir  of  the  proinissor  may  be 
sued. 

D.  xlv.  1.  67. 

2(1.  Qui  hoc  anno  aut  hoc  mense  26.  A person  who  stipulates  that  a 
dari  stipulatus  sit,  nisi  omnibus  thing  shall  be  given  to  him  in  such  a 
partibus  pneteritis  anni  vcl  mensis  year  or  month,  cannot  legally  demand 
non  recte  petet.  the  thing  promised  imtil  the  whole 

year  or  month  has  elapsed. 

D.  xlv.  1.  42. 

27.  Si  fundum  dari  stipuleris  vel  27.  If  you  stipulate  for  a piece  of 
hominem,  non  poteris  continuo  ground  or  a slave,  you  cannot  instantly 
ugorc,  nisi  tantum  spatii  prstcr-  demand  the  thing,  but  must  wait  until 
ierit,  quo  traditiu  fieri  possit.  enough  time  has  passed  for  delivery  to 

have  been  made. 

I),  xlv.  1.  73.  pr. 

Tit.  XX.  DE  FIDEJUSSORIBUS. 

Pro  CO,  qui  promittit,  solent  sdii  It  is  customary  that  other  persons, 
obligari,  qui  fidejussores  appellan-  termed  fidejussoret,  should  bind  them- 
tur,  quos  homines  accipere  solent,  selves  for  the  promissor,  creditors 
dum  curant,  ut  diUgentius  sibi  cau-  generally  requiring  that  they  should 
turn  sit.  do  so  in  order  that  the  security  may  be 

greater. 

Qai.  iii.  11.5,  117. 

We  have  already  noticed  in  'fitle  16  the  cases  of  persons  who 
joined  in  making  the  .same  stipulation  or  who  joined  in  making 
the  same  promise.  We  now  come  to  the  <»8e.s  of  persons  who  come 
in  as  accessories  to  the  crediUjr  or  debtor.  Many  of  the  rules  of 

A A 
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law  applying  to  the  correi  stipulandi  or  promittendi  applied  to 
these  acce.s.sories  ; thus  if  payment  was  made  to  the  acee.s.sory  of 
the  creditor,  the  debtor  was  free  as  against  the  creditor ; and  if 
the  principal  debtor  or  any  of  his  acceasories  was  sued,  no  further 
action  could,  until  Justinian  permitted  it,  be  brought  by  the 
creditor  against  those  who  were  not  sued,  the  litis  contestatio 
operating  as  an  extinction  of  the  debt. 

Besides  the  principal  parties  to  a stipulation,  the  stipulator  and 
the  promissor,  there  might  be  acccasory  parties,  called  resjs;ctively 
adatipulatores  and  adpromissores.  The  adstipulator  either  re- 
ceived the  same  promise  as  his  principal  did,  and  could,  therefore, 
have  the  same  actions,  and  equally  receive  or  exact  payment ; or  he 
only  stipulated  for  a part  of  that  for  which  the  principal  stipulated, 
and  then  his  rights  were  co-extensive  with  the  amount  of  his  own 
stipi^lation.  (Gai.  iii.  113.)  In  the  early  law,  the  chief  use  of  an 
udsUpiUator  was,  probably,  to  supply  the  place  of  a procurator  at 
a time  when  the  law  refused  to  allow  stipulations  to  be  made  by 
procuration.  A might  make  a stipulation,  and  know  that  at  the 
time  when  payment  would  be  due  he  would  be  abroad.  He,  there- 
fore, joined  B in  the  stipulation,  who  could  receive  payment  or 
bring  an  action  in  his  place,  and  would  be  bound  by  an  actio 
manduli  to  pay  over  to  A whatever  he  had  received. 

Before  the  time  of  Justinian  no  one  could  stijiulate  validly  for 
a thing  after  his  own  death  (see  Tit.  19.  13)  ; and,  therefore,  those 
who  wished  to  make  such  a stipulation  Joined  an  adstipulator  with 
them,  and  this  ailstipulator  co\i\d  bring  an  action,  or  receive  pay- 
ment, after  the  death  of  the  stipulator.  As,  in  the  days  of  Gains, 
all  contracts  could  be  made  by  procuration,  it  appears  from  his 
account  of  the  adstipulator,  which  is  the  only  one  we  have,  that 
the  only  use  of  the  adstipulator  was  to  make  this  stipulation  post 
mortem  suam  valid.  (Gai.  iii.  117.) 

The  adstipulator  could  not  transmit  his  right  of  action  even  to 
his  heirs.  His  rights  wore  purely  pei-sonal,  because  he  was  selected 
by  the  stipulator,  to  whom  he  stood  in  the  relation  of  a mandatary, 
from  motives  of  personal  confidence.  (Gai.  iii.  114.) 

The  adpromissores  were  acce-ssory  to  the  promise,  in  order  to 
give  the  stipulator  greater  security.  They  w'ere  guarantees  for  the 
fulfilment  of  the  promise  (Gai.  iii.  116),  and  these  guarantees  were 
termed  sponsors  when  Roman  citizens,  as  they  pledged  themselves 
by  the  word  spondeo,  a word  which  citizens  alone  could  utter,  and 
Jidepromissores  when  peregrini  (Gai.  iii.  120),  because,  in  binding 
themselves,  they  used  the  expression  Jide  mea  promitto. 

The  sponsores  a,nd  fide promissores  held  a position,  in  many  re- 
spects, the  exact  converse  of  the  adstipulator.  They  made  the 
same  promise  as  their  principal,  or  one  not  so  exten.sive,  for  they 
might  only  choose  to  become  guarantees  to  a certain  extent ; they 
could  not  bind  themselves  for  more  than  their  principal  was  bound 
for.  They  were  often  cmployeil  to  remove  any  objections  that 
might  be  made  to  the  capacity  of  their  promissor,  as,  for  instance, 
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that  he  was  impuhes  and  contractinfj  without  the  consent  of  in's 
tutor.  Their  heirs  were  not  hound  (Gai.  iii.  120),  and  they  might 
recover  from  tlieir  principal  by  an  actio  manduti  what  they  had 
advanced  for  him.  (Gai.  iii.  127.) 

By  the  lex  Furia  (95  B.C.),  which  applied  only  to  Italy,  their 
obligation  was  only  binding  for  two  years  from  the  time  when  it 
could  have  been  enforced  against  them,  and  the  amount  of  the 
liability  of  all  was  divided  equally  among  all  living  at  the  time 
when  the  guarantee  could  be  enforced.  (Gai.  iii.  121.) 

These  restrictions,  the  limitation  of  the  intervention  of  spon- 
sores  And  fidepromissores  to  verbal  contracts,  and  their  obligation 
dying  with  them,  made  it  necessary  that  there  should  be  a more 
unfettered  mode  of  becoming  surety  for  a party  to  a contract. 
This  was  supplied  by  the  introduction  of  the  fideju-aaores,  who 
could  bind  themselves  by  stipulation  in  every  kind  of  obligation, 
and  who  tran-smitted  their  obligation  to  tbeir  heirs.  In  the  time 
of  Justinian,  aponaorea  and  fidepromiasurea  had  been  long  obso- 
lete, and  as,  under  his  legislation,  stipulations  poat  mortem  auarn 
were  allowed,  there  was  no  longer  any  occasion  for  the  intervention 
of  adatipidatorea,  and,  consequently,  none  of  the  additional  parties 
to  a verbal  contract,  except  Jidejuaaorea,  are  mentioned  in  the  In- 
stitutes. 

Gaius  mentions  other  laws  besides  the  lex  Faria,  bearing  on 
the  subject  of  the  additional  parties  to  a contract ; and  as  the 
etiect  of  some  of  their  provisions  is  traceable  in  what  we  read  with 
respect  to  Jidejuaaorea  in  this  Title,  it  may  bo  as  well  to  notice 
them  here.  (1)  The  lex  Apuleia  (102  b.C.)  established  a kind  of 
partnership  (quandam  aocietnteni)  between  the  ditlerent  aponaorea 
or  fulepromiaaorea  ; any  one  of  them  who  had  paid  the  whole  debt 
could  recover  from  the  otheisi  what  he  had  paid  in  excess  of  his  own 
.share  by  an  action  pro  aocio.  (Gai.  iii.  122.)  (2)  A law,  the 
name  of  which  is  illegible  in  the  manuscript  of  Gaius,  required 
that  the  creditor  should  give  notice  beforehand  of  the  amount  of 
the  debt  secured,  and  how  many  aponaorea  or  Jidepromiaaorea  there 
were  to  be  ; if  they  proved  that  such  notice  was  not  given,  they 
were  freed  from  liability.  (3)  The  provisions  of  the  lex  Faria 
(95  B.C.)  have  been  noticed  abova  (4)  A lex  Cornelia  (81  B.C.), 
referring  not  only  to  aponaorea  and  Jidepromiaaorea,  but  to  all 
sureties,  and  therefore  to  Jidejuaaorea  (which,  perhaps,  shows  the 
date  of  the  first  introduction  oi  fidejuaaorea),  provided  that,  with 
certain  exceptions,  no  one  could  bind  him.self  for  the  same  debtor, 
to  the  same  creditor,  in  the  same  year  (idem  pro  eodem,  apud 
eande.m,  eodem  anno),  for  more  than  20,000  sesterces;  the  promise 
wiis  void  as  to  the  exce.ss.  (Gai.  iii.  124,  125.)  (5)  Lastly,  a lex 
Fablilia  gave  aponaorea  an  advantage  over  any  other  sureties,  for 
they  were  allowed,  unless  reimbui-sed  in  six  months,  to  recover 
from  their  principal  what  they  had  paicl  by  a special  action  (actio 
depenai),  and  proceisl  to  personal  execution,  manna  injectio, 
against  him.  (Gai.  iii.  127,  and  iv.  22.) 
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Intercedere  was  the  general  term  for  paying,  becoming  bound 
for,  the  debt  of  another;  satisdare  for  the  giving  surety  for  the 
obligation  of  the  principal ; satisaccipere  for  the  receiving  it. 

Suretyship  might  be  created  not  only  in  the  modes  above  men- 
tioned, but  by  the  surety  ottering  himself  as  mandator  pecuniit 
credendee,  i.e.  bidding  the  creditor  to  lend  to  the  debtor,  and  be- 
coming responsible  for  repayment,  or  by  a pactum  constitutie 
pecunice,  an  undertaking  to  pay  an  ascertained  debt,  and  in  this 
case  the  debt  of  another  person.  (Bk.  iv.  Tit.  6.  9.) 

The  aenatuscoTiaultum  Velleianum  (D.  xvi.  1.  2.  1),  perhaps 
of  the  date  of  46  A.D.,  forbad  women  ever  to  bind  themselves  for 
another  person. 


I.  In  omnibus  autein  obligationi- 
bus  adsumi  possunt,  id  est  sive  re 
sive  verbis  sive  litteris  sive  consensu 
contracts;  fuerint.  Ac  ne  iUud  qui- 
dein  interest,  utrum  civilis  an  nat- 
uralis  sit  obligatio,  cui  adjiciatur 
fidejussor,  adeo  quidem,  ut  pro 
servo  quoque  obligetur,  sive  extra- 
neuB  sit,  qui  fidejussorem  a servo 
accipiat,  sive  ipse  dominus  in  id, 
quod  sibi  natui^ter  debetur. 


L Fidejustori's  may  bo  added  in 
every  kinci  of  obligation,  i.e.  whether 
the  obligation  is  contracted  re,  verbii). 
liiteris,  or  con»rn»u.  Nor  is  it  material 
whether  the  obligation  to  which  the 
fidejmsor  is  made  on  additional  party 
is  civil  or  natural ; so  much  so,  that  a 
man  may  bind  himself  as  a fidejwnor 
for  a slave,  either  to  a stranger  or  to 
the  master  of  the  slave,  in  respect  of 
a thing  due  by  a natural  obligation  to 
the  person  accepting  the  fidejuator  from 
the  slave. 


Gai.  iii.  119;  D.  xlvi.  1.  8.  1,  2,  and  70.  3. 


In  omnibus  obli(]ationibus,  including  obligations  ari.sing  out 
of  delicts.  (D.  xlvi.  1.  8.  5.)  This  was  the  principal  advantage 
gained  by  the  introduction  of  fidejassores. 

2.  Fidejussor  non  tantnm  ipse  2.  A /idejussor  not  only  binds  hiin- 
obligatnr,  sed  ctiam  heredem  obli-  self,  but  leaves  also  his  heir  bound, 
gatum  rolinquit. 

D.  xlvi,  1.  4.  1. 


This  was  the  second  chief  point  of  difference  between  jidejua- 
sores  and  sponsores,  or  fidepromissores.  There  was  no  limit  to 
the  time  during  which  jidejussores  remained  bound,  such  as  the 
lex  Furia  had  laid  down  for  the  benefit  of  sponsores  and  Jidepro- 
missores. 

3.  Fidejussor  et  prtccedore  obli-  3.  A fiih  juaaor  may  be  added  either 

gationem  et  sequi  potest.  before  or  after  an  obligation  is  entered 

into. 

D.  xlvi.  1.  6.  pr.  and  2. 

Probably  the  fonnality  of  verbal  contracts  exacted  that  the 
words  of  the  principal  should  precede  those  of  the  acce.s.sory. 

4.  Si  plures  sint  fidejussoros,  4.  Where  there  are  several  fide- 
qnnbpiot  enint  numero,  singuli  in  jusaiyrea,  whatever  is  their  number, 
soliduin  tenentur.  Itaijue  liberum  each  is  bound  for  the  whole  debt,  and 
est  creditori,  a quo  velit,  soiidmn  the  creditor  may  demand  the  whole 
petere.  Sed  ex  epistula  divi  Hadri-  from  any  of  them  he  pleases.  Ilut, 


Digitized  by  Google 


LIB.  III.  TIT.  XX. 


357 


ani  coinppllitur  cre^it^r  a ainfpihs, 
qiii  iiiixlo  solvuiulo  sint  litis  con- 
ts'statiR  tempore,  partes  petere, 
Ideoqiie  si  quis  ex  fldejussoribus  eo 
tempore  solvendo  non  sit,  hoc  cete- 
ros  onerat.  Sed  et  si  ab  uno  fide- 
jussore  creditor  totmn  oonsecutns 
fnerit,  hujns  solins  detrimentuin 
erit,  si  is,  pro  quo  fidejussit,  sol- 
vendo non  ait : et  sibi  imputare  de- 
iHJt,  cum  potnerit  adjuvari  ex  epis- 
tula  divi  Iladriani  et  desiderare,  ul 
pro  parte  in  se  detur  actio. 


Gai.  iii.  121 


by  a rescript  of  the  Emperor  Iladrian, 
the  creditor  is  forced  to  divide  his 
demand  between  all  those  /uirjtuuoret 
who  are  solvent  at  the  time  of  the 
litis  contestatio,  so  that,  if  any  of  the 
fidejussores  is  not  solvent  at  that  time, 
the  rest  have  so  much  additional  bur- 
den. But,  if  the  creditor  obtains  his 
whole  demand  from  one  of  the  fide- 
jussores, the  whole  loss  falls  upon  him 
lUone,  if  the  principal  debtor  cannot 
pay ; for  he  has  no  one  but  himself  to 
blame,  as  he  might  have  availed  him- 
self of  the  rescript  of  the  Emperor 
Hadrian,  and  might  have  rc<p]ired 
that  no  action  sho^d  be  given  against 
him  for  more  than  his  share  of  the 
debt. 

D.  xlvi.  1.  26. 


The  provif  ion  of  the  lex  Furia  not  applyin<j  to  Jidejuseorefi, 
they  were  Iwund  for  all  they  had  promised  ; and  as  each  promised 
for  him.self  alone,  the  one  first  sued  had  no  remedy  against  the 
other  //(/(ytwsores,  until  the  rescript  of  Hadrian  provided  one,  and 
gave  him  what  was  called  the  benejicium  divisionis ; but  under 
the  lex  Furia,  the  liability  was  divided  among  the  different  sureties 
ipso  jure,  whereas  the  surety  first  sued  was  obliged  expressly  to 
claim  the  benefit  given  by  the  rescript  of  Hadrian  (beneficium 
divisionis). 

There  were  two  other  privileges  or  benejicia  of  which  the  fide- 
jussor might  avail  himself ; one  was  that  cedendarum  actionum, 
by  which,  if  the  creditor,  without  suing  the  debtor,  proceeded 
against  the  fidejussor,  the  surety,  if  prepared  to  pay  the  whole 
debt,  could,  before  paying  the  creditor,  compel  him  to  make  over 
to  him  the  actions  which  belonged  to  the  stipulator,  and  thus  the 
fidejussor  could  sue  those  lx)und  with  him,  or  the  principal  debtor 
(D.  xlvi.  1. 17),  and  this  was  often  more  advantageous  to  the  fide- 
jwtsor  than  having  recourse  to  the  rescript  of  Hadrian,  because,  if 
the  creditor  had  taken  pledges,  they  were  transferred  to  the  fule- 
jussor,  if  the  actions  were  ceded  to  him.  If  the  creditor  refused 
to  cede  the  actions  and  still  sued  the  surety,  he  could  be  repelled 
by  an  exceptio  doli  mali.  (D.  xlvi  1.  59.) 

There  was  also  a bcneficiv/m  ordinis,  or,  as  it  was  other- 
wise termed,  excussionis  or  discussionis,  introduced  by  Justinian 
(Nov.  4.  1) ; by  this  a creditor  was  bound  to  sue  the  principal 
debtor  first,  and  could  only  sue  the  sureties  for  that  which  he  could 
not  recover  from  the  principal. 


6.  Fidejugsores  ita  obligari  non 
poBBunt,  ut  pins  debeant,  quam 
debet  is,  pro  quo  obligantur : nam 
eorum  obligatio  accesBio  eat  prin- 
cipalis obligationis  nec  plus  in  ac- 
ccssionc  CBSC  potest  qnara  in  prin- 


6.  Fidejussores  cannot  bind  them- 
selves for  more  than  the  debtor  is 
bound  for ; because  their  obligation 
1b  accessory  to  the  principal  obliga- 
tion ; and  the  accessory  cannot  con- 
tain more  than  the  principal.  They 
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cipali  ro.  At  ex  diverse,  ut  minus  may,  however,  bind  themselves  for 
.dulwant,  ohligari  posaunt.  Itaque  less.  Therefore,  if  the  principal  debtor 
ii  reus  decern  anreos  promiserit,  promises  ten  aurei,  the  fuh  jumor  may 
Kdejiissor  in  quinqtie  recte  obliga-  be  bound  for  five,  but  the  fid>’ju»»or 
tiir  : contra  vero  non  potest  obligari.  cannot  he  bound  for  ten  when  the 
Item  si  ille  pure  promiserit,  fide-  principal  debtor  is  bound  only  for  five, 
jussor  sub  condicione  promittcre  Again,  when  the  principal  promises 
potest : contra  vero  non  potest.  Non  unconditionally,  the  fideju»»or  may 
solum  enim  in  quantitate,  sed  etiarn  promise  conditionally,  but  the  con- 
in  tempore  minus  et  plus  intellegi-  verse  case  is  not  possible.  For  the 
tur.  Plus  eat  enim  statim  aliquid  terms  more  and  less  are  used  not  only 
dare,  minus  est  post  tempus  dare,  with  respect  to  quantity,  but  also  with 

respect  to  time  ; it  is  more  to  give 
a thing  instantly,  it  is  less  to  give 
it  after  a time. 

Oai.  iii.  113,  126. 

6.  Si  quid  aulcm  fidtqnssor  pro  6.  If  a fidfjMtor  has  made  pay- 
•eo  solverit,  ejus  reciperandi  causa  ment  for  the  debtor,  he  maj’  have  an 
-labet  cum  eo  mandati  judicium.  actio  mandati  against  him  to  recover 

what  he  has  paid. 

Gai.  iii.  127. 

If  he  had  intervened  without  the  knowleilge  of  the  principal,  he 
would  haveari  actioncfjotio'rumgestomm,  not  maTufaf-i(Tit. 27.1); 
and  he  woulil  have  neither  of  these  actions  if  he  had  intervened  in 
detiance  of  the  wishes  of  the  principal,  though  it  was  douhtful 
whether  he  had  not  an  actio  utilis.  (1).  xvii.  1.  -tO.)  Justinian 
declared  that  he  should  have  no  action  at  all.  (C.  ii.  19.  24.) 

7.  Gra-ce  fidejussor  pleruinque  7.  A fidcjutnor  may  bind  himself 

•ta  accipitur : <V.V  ’riartt  oXcijsi,  in  Greek,  by  using  the  expression 

Xf'y«,  df'Xw  sive  /iovXn^/u : aed  et  si  rij  irturfi  KtXeva  (I  order  upon 
ifujpi  dixerit,  pro  eo  crit,  ac  si  dixerit  my  faith),  Xf'yo>  (I  say),  d<X<o  or 
X«y«i.  ;jovXnpni  (I  wish)  ; if  he  uses  the 

word  rpifti,  it  will  be  equivalent  to 
Xf  ytt). 

D.  xlvi.  I.  8.  pr. 

The  approjiriatc  Ijutin  formula  was,  ‘ Idem  fule  mca  esse  jubeo,’ 
hut  this  i'orrnula  was  probal)ly  never  insisted  on,  as  the  formulae 
‘ apondeu  ’ and  ‘ idem  Jidc  mea  promitto  ’ were. 

8.  In  stipulationibns  fidejuss-  8,  It  is  a general  nile  in  all  stipu- 

orum  sciendum  est  gencraliter  hoc  lations  of  fiihjussuret,  that  whatever 
accipi,  ut,  quodciimquc  scriptum  sit  is  stated  in  writing  to  have  been  done, 
quasi  actum,  x'ideatiir  ctiam  actum : is  considered  really  to  have  been  done, 

ideoque  constat,  si  ijuis  se  scripserit  If,  therefore,  any  one  states  in  writing 
fidejussissc,  videri  omnia  soUem-  that  ho  has  bound  himself  as  a fule- 
niter  acta.  jussor,  it  is  presumed  that  all  tlie 

necessary  forms  wore  observed. 

D.  xlv.  1.  30. 

Cautio  w,a.s  the  general  term  for  the  documentary  evidence  of 
a .contract. 
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Tit.  XXI.  DE  LriTERARUM  OBLIGATIONE. 


Formerly  there  wa.s  made  by  writ- 
ing a kind  of  obligation,  which  was 
said  to  he  made  no7n  hi  i bus  (byboolfing 
debts).  These  nomina  are  now  no 
longer  in  use.  But  if  any  one  states 
in  writing  that  he  owes  a sum  which 
has  never  really  been  told  out  to  him,  he 
cannot,  after  a long  time  has  elapsed, 
use  the  exception  non  nuineratx  pec- 
uni.r,  i.e.  that  the  money  has  not  been 
told  out.  This  has  been  often  de- 
cided by  imperial  constitutions  ; and 
thus,  even  at  the  present  day,  as 
he  cannot  relieve  himself  from  pay- 
ment, he.  is  bo«md  by  the  writing, 
and  the  writing  gives  rise  to  a con- 
diction,  in  the  absence,  that  is,  of 
any  verbal  obligation.  The  length  of 
time  fixed  as  barring  this  exception, 
was,  under  imperird  constitutions  ante- 
cedent to  oiu*  time,  not  less  than  five 
years.  But,  that  creditors  might  not 
be  exposed  too  long  to  the  risk  of 
being  defrauded  of  their  money,  we 
have  shortened  the  time  by  our  con- 
stitution, and  this  exception  cannot 
now  be  used  beyond  the  space  of  two 
years. 

Gai.  iii.  128-134;  C.  iv.  30.  14. 

A contract  wa.s  said  to  be  formed  Utteris  wlien  it  originated  in 
a certain  entry  or  statement  of  it  being  made  in  tlie  books  of  the 
creditor  with  the  consent  of  the  debtor.  Regularity  in  keeping 
accounts,  and  in  enteiing  all  matters  of  busincvss  in  a private 
ledger,  was  considered  one  of  the  first  duties  of  a Roman  citizen. 
Cicero  speaks  of  a failure  in  this  duty  as  an  almost  insupposable 
act  of  negligence  ami  dishonesty\  (See  pro  Roscio,  3.  1 and  3.) 
Events,  as  they  occurred,  w^ere  jotted  down  in  rough  memorandums 
called  adversaria,  and  these  were  transferred  at  least  once  a month 
to  the  ledger  {codex  or  tabuloi).  It  was  probably  only  this  ledger 
which  had  any  legal  importance.  If  any  one  put  down  in  his  ledger 
that  he  had  advanced  such  a sum  of  money  to  another  {e^r.peiisum 
ferre),  this  entry  {expensilatio)  was  an  admissible  proof  of  the  fact. 
If  the  debtor  also  had  made  a corresponding  entry  in  his  ledger 
{acceptum  referre,  acceptilatio),  the  tallying  of  the  two  together 
made  what  was  cidled  an  obliffatio  Utteris.  Iliese  two  entries  had, 
in  fact,  exactly  the  same  ellect  as  if  the  two  parties  had  entered 
into  a .stipulation.  Hut  this  was  not  all : the  creditor  was  not  to  bo 
placed  entirely  at  the  mercy  of  his  debtor,  whose  wilful  or  acci- 
dental negligence,  prevmiting  a proper  entry,  might  make  the 


Olira  scriptura  fiebat  obligatio, 
quae  nominlbus  fieri  dicebatur  : quae 
nomina  hodie  non  sunt  in  u.su. 
Plane  si  quis  debere  se  scripserit, 
quod  nunieratum  ei  non  est,  de 
pecunia  niinime  mmierata  post  nml- 
tum  teinporis  exceptionem  opponere 
non  potest : hoc  enim  swpissime 
constitutum  est.  Sic  fit,  ut  et  hodie, 
dum  queri  non  potest,  scriptura 
obligetur : et  ex  ea  nascitur  con- 
dictio,  ccssante  scilicet  verborum 
obligatione.  Multum  autem  teni- 
pus  in  hiic  exceptione  antea  quidem 
ex  principalibus  constitutioiTibus  us- 
que ad  quinquennium  procedebat: 
sed  ne  crcditorcs  diutius  possint 
suis  pecuniis  forsitan  defraudori, 
per  constitutionem  nostrain  tern  pus 
cofirtatum  est,  ut  ultra  biennii  nietas 
hujusraodi  exceptio  niinime  exten- 
datur. 
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ol)lit;ation  fail.  The  real  .source  of  the  ohlijration  was  tAken  to  be 
tlie  consent  of  the  debtor  to  the  entry  maile  by  tlie  creditor.  If 
the  debbjr  made  a corre.spondini'  entry  in  his  ledger,  thi.s  was  a 
conchwive  proof  that  he  had  consented  to  the  creditor’s  entry  ; 
but  if  he  did  not,  then  the  creditor  might  still  prove,  in  any  way 
that  he  could,  that  he  had  really  made  his  entry  with  the  debtor's 
consent.  Of  course,  if  he  had  really  paid  the  money  over,  this,  if 
proved,  would  show  Iwyond  a doubt  that  the  debtor  had  consenU'd. 

The  foundation  of  this  contract  litteris  l)eing  either  the  pay- 
ment of  a sum  certain  by  the  creditor,  or  simply  the  statement  in 
the  codex  that  a sum  certain  was  due  by  the  debtor,  the  obligation 
was  always  for  a sum  certain,  and  was  therefore  enforced  by  con- 
dictio  certi,  more  usually  termed  simply  condictio. 

As  the  creditor  put  down  the  name  of  his  debtor,  tbe  word 
‘ nomen  ’ came  to  signi  fy  a book-debt ; and  Gaius  speaks  of  ‘ nomina 
transcripticia He  says  transcriptio  took  place  (1)  a re  iv  per- 
sonam, as  when  something  being  alrea<iy  owed,  as,  for  instance, 
under  a contract  of  sale  or  of  letting  to  hire,  the  debtor  a.ssented 
to  the  creditor  making  an  entry  of  the  debt  (Gai.  iii.  129);  this 
operated  as  a novatio  (see  Introd.  sec.  89)  of  the  old  debt,  and 
the  creditor  could  now  employ  a condictio  to  enforce  his  claim  ; 
(2)  the  transcriptio  took  place  a persona  in  personam,  viz.  when 
one  man  took  on  himself  the  debt  of  another.  (Gai.  iii.  130.)  In 
both  cases  the  ett'ect  was  that  the  debtor  recognised  that  a fictitious 
loan  had  been  made  to  him.  He  assented  to  its  being  recorded  in 
the  codex  that  he  had  received  in  account  what  he  owed  on  the 
sale,  or  what  the  third  person,  whose  debt  he  was  taking  over,  had 
received. 

These  contracts  were  peculiar  to  Roman  citizens.  Peregrini 
had,  as  a sulwtitute,  syngraphce,  signed  by  both  parties,  or  chiro- 
grapka,  signed  only  by  the  debtor,  and  retained  by  the  creditor. 
ITie  syngraphce  and  chirographa  were  not  mere  proofs  of  a con- 
tract, but  were  instruments  on  which  an  action  could  be  brought, 
and  the  making  of  which  operated  as  a novation  of  an  existing 
debt. 

In  every  period  of  the  law,  if  there  was  a formal  verbal  con- 
tract, the  written  contract  was  thought  subsidiary,  and  was  merged 
in  the  stipulation ; as  the  text  says,  nascitur  condictio,  cessante 
scilicet  verhorum  ohligatione. 

An  entry  by  a creditor  might  either  profess  to  create  an  obli-  ■ 
gation  (the  ohligutio  litteris  properly  so  called),  or  to  operate  as  a 
novatio.  In  the  former  case,  it  was  open  to  the  alleged  debtor 
to  show  that  ho  had  never  consented,  i.e.  that  there  was  no  con- 
tract. In  the  latter  ca.se,  when  the  debtor  had  not  really  re- 
ceived the  money,  the  prmtor  permitted  him  to  repel  the  action  of 
the  creditor  by  an  exception  called  the  ‘ exceptio  non  numeratce 
pecanuv,'  by  which  the  debtor  insisted  that  the  money  which 
formed  the  consideration  of  the  obligation  had  never  been  told  or 
counted  out  to  him  ; and  here,  contrary  to  the  usual  rule  as  to 
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exceptions  (Bk.  iv.  Tit.  13.  pr.  note),  the  burden  of  proof  wa.s 
considered  to  fall  on  the  plaintiH"  i.c.  the  croilitor.  It  wa.s  for 
him  to  prove  that  he  had  paid  the  money,  not  for  the  debtor  to 
prove  that  he  had  not. 

This  jx)wer  of  calling  on  the  creditor  to  prove  that  he  had 
really  made  the  loan  was  extended  to  ca.ses  where  the  debtor  had 
not  gone  through  the  form  of  the  contract  litteris,  but  had  merely 
given  a general  acknowledgment  of  debt  (cautio),such  as  is  spoken 
of  in  the  text  Although  cautiones  were  not  properly  contracts, 
but  proofs  of  a contract,  yet,  as  they  were  protected  by  the  same 
exception  (C.  iv.  30.  3),  they  were  equivalent  to  and  superseded 
contracts  litteris.  It  will  be  noticed  that  the  text  uses  the  words 
scriptwra  obligetur,  as  if  the  obligation  was  created  by  the  writing. 
This  may  account  for  Justinian  at  once  telling  us  that  contracts 
litteris  were  obsolete,  and  yet  giving  them  a place  in  the  Institutes. 

After  a certain  number  of  years — first  one,  then  five,  and  fixed 
by  Ju-stinian  at  two — the  debtor  was  bound  by  the  writing  conclu- 
sively. (C.  iv.  30.  14.)  During  this  period,  however,  the  debtor 
who  had  not  really  received  the  money  need  not  wait  to  be  sued  ; 
he  might  prot&st  in  a public  act  against  any  writing  by  which  he 
admitted,  or  was  alleged  to  have  a<lniitted,  a debt,  or  bring  an 
action  against  the  creditor  to  compel  him  to  give  it  up  (C.  iv.  30. 
7);  and  a constitution  in  the  Code  (iv.  30.  14.  4)  permitted  him 
to  make  his  exception  perpetual  by  a formal  announcement  to  the 
creilitor  of  his  intention  to  do  so,  and  by  his  going  through  certain 
forms.  If  it  was  proved  that  the  debtor  hud  falsely  denied  having 
received  what  he  had  really  received,  Justinian  ordered  by  a Novel 
(18.  8)  that  he  should  pay  double  the  amount. 


Tit.  XXII.  DE  CONSENSU  OBLIGATIONE. 


Consensu  Cunt  obligationes  in 
emptionibus  venditionibus,  location- 
ibuB  conductionibua,  societatibus, 
inandatis.  Ideo  autem  istis  inodis 
consensu  dicitur  obligatio  contrahi, 
quia  neque  scriptura  nequo  pra'sen- 
tia  omnimodo  opus  cst,  ac  ne  dari 
quidquam  necesse  est,  ut  substan- 
tiam  capiat  obligatio,  sed  sufticit  cos, 
qui  negotium  gerunt,  consentire. 
Unde  inter  absentes  quoque  talia 
negotia  contrahuntur,  veluti  per 
epistulam  aut  per  nuntiuni.  Item 
in  his  contractibus  alter  alteri  obli- 
gatur  in  id,  quod  alterum  alteri  ex 
bono  et  sequo  pr®stare  oportet,  cum 
alio<|uin  in  verborum  obligationibus 
alius  stipuletur,  alius  proniittat. 


Obligations  are  formed  by  the  mere 
consent  of  the  parties  in  the  contracts 
of  sale,  of  letting  to  hire,  of  partner- 
ship, and  of  mandate.  An  obligation 
is,  in  these  cases,  said  to  be  made  by 
the  mere  consent  of  the  parties,  be- 
cause there  is  no  neeessity  for  any 
writing,  nor  even  for  the  presence  of 
the  parties ; nor  is  it  requisite  that 
anything  should  be  given  to  make  the 
contract  binding,  but  the  mere  consent 
of  those  between  whom  the  transaction 
is  carried  on  suffices.  Thus  these  con- 
tracts may  be  entered  into  by  those 
who  arc  at  a distance  from  each  other 
by  means  of  letters,  for  instance,  or  of 
messengers.  In  these  contracts  each 
party  is  bound  to  the  other  to  render 
him  all  that  equity  demands,  while  in 
verbal  obligations  one  party  stipulates 
and  the  other  promises. 


Gai.  iii.  135-138. 
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Wo  now  pa.'w  to  contracts  which  belong  to  the  jits  gf.ntivm, 
wliich  have  nothing  of  the  peculiar  characteristics  of  the  old  civil 
law  of  Rome,  and  which  are  perfected  by  the  simple  constmt  of 
the  parties.  As  is  remarked  in  the  concluding  words  of  the  text, 
those  contracts  by  simple  consent,  unlike  the  contracts  of  which 
we  have  hitherto  spoken,  are  bilateral ; there  is  something  which 
binds  both  parties  ; whereas  the  older  and  peculiarly  Roman  con- 
tracts were  only  unilateral.  In  astipulation,  for  instance,  it  was 
only  the  promissor  that  was  bound.  Gommodalum,  depositum, 
and  pignus  were  only  bilateral  in  the  sense  that  they  gave  rise  to 
actiones  contrariai  under  certain  circumstances,  so  that  then  lioth 
parties  were  bound  by  them.  These  contracts  ' consensu,’  were 
not  enforced  by  actions  stricti  juris,  such  as  were  proper  to  the 
peculiarly  Roman  contracts  of  mutuum,  stipulation,  and  contracts 
made  litteris,  but  by  actions  ‘ honw  fulei,'  i.e.  pr.-etorian  actions, 
in  which  equitable  principles  wore  permitted  to  govern  the  decision. 
(See  Introd.  sec.  106.) 

Tit.  XXIII.  DE  EMPTIONE  ET  VENDITIONE. 

Emptio  et  venditio  contrnhitur.  The  contract  of  sale  is  fomred  a.s 
Himulatque  de  pretio  oonvenerit,  soon  as  the  price  is  agreed  upon, 
quamvis  nondutn  pretium  numera-  although  it  has  not  yet  been  paid,  nor 
tuin  sit  ac  no  arra  quidem  data  even  on  earnest  given ; for  what  is 
fiierit.  Nam  quod  arrfc  nomine  given  as  an  earnest  only  serves  ns 
datur,  argnmentum  est  emptionis  proof  that  the  contract  has  been  made, 
et  venditionis  contractie.  Sed  hiec  This  must  be  understood  of  soles  made 
quidem  de  emptionibns  et  vendi-  without  writing ; for  with  regard  to 
tionibus,  qum  sine  gcriptura  consis-  these  we  have  made  no  alteration  in 
tunt,  optinere  oportet  ; nam  nihil  a the  law.  But,  where  there  is  a writ- 
nobis  in  hujusinodi  venditionibus  ten  contract,  wo  have  enacted  that  a 
innovatum  est.  In  his  autem,  qua:  sale  is  not  to  be  considered  completed 

scriptura  condciuntur,  non  aliter  unless  an  instrument  of  sole  has  been 
perfectam  esse  emptioncm  et  vendi-  drawn  op,  being  cither  written  by  the 
tionem  constituimus,  nisi  et  instru-  contracting  parlies,  or  at  least  signed 
menta  emptionis  fuerint  conscripta  by  them,  if  written  by  others  ; or 
vol  manu  propria  contrahentium,  if  drawn  up  by  a tabellio,  it  must 
vel  ab  alio  quidem  scripta,  a con-  be  formally  complete  and  finished 
trahente  autem  snbscripta  et,  si  per  throughout ; for  ns  long  as  any  of 
tabollionem  fiunt,  nisi  et  comple-  these  re<juirements  is  wanting,  there 
tiones  acceperiut  et  fuerint  partibus  is  room  to  retract,  and  either  the 
absoluta.  Donee  enim  aliquid  ex  buyer  or  seller  may  retract  without 
his  deest,  et  pcenitentia!  locus  est  suffering  loss : that  is,  if  no  earnest 
et  potest  emptor  vel  venditor  sine  has  been  given.  If  earnest  has  been 
peena  recedere  ab  emptione.  Ita  given,  then,  whether  the  contract  was 
tainen  im])une  recedere  eis  concedi-  written  or  unwritten,  the  purchaser,  if 
mils,  nisi  jam  nrrarum  nomine  oli-  he  refuses  to  fulfil  it,  loses  what  he  has 
quid  fuerit  datum  : hoc  etenim  sub-  given  as  earnest,  and  the  seller,  if  he 
secuto,  sive  in  scriptis  give  sine  refuses,  has  to  restore  double ; although 
Bcriptis  venditio  oelebrata  est,  is,  no  agreement  on  the  subject  of  the 
qni  recusat  adimplere  contractum,  earnest  was  expressly  made, 
si  quidem  emptor  est.  perdit,  quod 
dedit,  si  vero  venditor,  duplum 
restituere  comiiellitur,  licet  nihil 
snper  arris  expressum  est. 

Gai.  iiL  139;  C.  iv.  21.  17. 
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The  contract  of  .sale  belonfrinf;  to  the  jus  qentium  wa.s  at 
temliMl  witli  none  of  tho.se  material  .symbols  whicli  characteri.seii 
tlie  formation  of  contracts  under  tlie  civil  law.  Directly  one  per- 
son ajjreed  to  sell  a particular  thinff,  and  another  to  buy  it,  for  a 
fixed  sum  of  money,  the  contract  was  complete ' no  thing  need  be 
delivered,  no  money  paid,  in  order  that  an  obligation  should  ari.se. 
On  the  mutual  consent  being  given,  the  seller  was  bound  to  de- 
liver, the  buyer  to  pay  the  price.  The  change  which  Justinian 
here  intro'luced  is  that,  when,  in  giving  this  mutual  comsent,  they 
agree  that  the  terms  of  the  contract  shall  bo  reduced  to  writing, 
they  shall  be  considered  not  to  have  consented  to  the  contract 
until  all  the  formalities  have  been  gone  through. 

The  an\K  were  either  signs  of  a bargain  having  been  struck, 
as,  for  instance,  when  the  buyer  dejwsited  his  ring  with  the  seller 
(D.  xix.  1.  11.  6),  or  consisted  of  an  advance  of  a portion  of  the 
purcha.se-money.  They  were  also  intended  as  a proof  that  the  pur- 
chase had  l)een  made.  Justinian  gave  these  deposits  a new  charac- 
ter by  making  them  the  measures  of  a forfeit  in  case  either  party 
wislmd  to  recede  from  his  bargain,  it  Ixiing  open  to  either  party  to 
retract  if  he  chase  to  incur  this  forfeit.  This  power  of  retracting 
by  forfeiture  of  the  deposit,  or  double  its  value,  wa.s  a great  change 
in  the  law ; and  when  Justinian  .says  n ihil  in  hujusmodi  venditi- 
omhu^  imiovntum  est,  he  must  be  understood  only  to  be  referring 
to  unwritten  contracts  of  sale  in  which  there  was  no  deposit  made 
as  earnest.  It  will  be  seen  from  the  text  that  this  power  of  re- 
tractation was  given  whether  the  contract  was  made  with  writing 
or  without. 

Besides  a buyer  and  a seller,  there  mu.st,  in  a contract  of  sale, 
be  a fixed  price  and  a particular  thing  sold.  The  jurists  are  very 
minute  in  their  distinctions  of  the  nature  of  the  thing  sold.  There 
is  a distinction  with  regard  to  things  future  and  unceiTain  forming 
the  object  of  a sale,  which  is  worth  mentioning.  Either  a propor- 
tionate jirice  may  be  agreed  to  be  paid  on  a greater  or  lesser  num- 
ber of  things  that  may  Ije  actually  realised,  as  ‘ so  much  a head 
for  all  the  ti.sh  I catch  to-day,’  which  is  termed  rei  speratw  emptio ; 
or  a definite  sum  may  be  agreed  on  as  the  price  of  the  possibility 
of  any  number  of  things,  more  or  less,  being  reali.sed,  as  ‘ so  much 
for  the  chance  of  all  the  fish  1 catch  to-day  ’ ; and  this  was  termed 
spei  emptio.  (D.  xviii.  1.  8.  1.) 


1.  Pretimn  autein  conslitui  opor- 
tet;  nam  nulla  emptio  sine  i)retio 
esse  potest.  SeJ  ct  certum  pre- 
tium  esse  debet.  Alioquin  si  its 
inter  aliquos  oonvenerit,  ut,  quanti 
Titius  rein  aistimaverit,  tanti  sit 
enipta : inter  vetercB  satis  abunde- 
que  hoc  dubitabatur,  sive  constat 
venditio  sive  non.  Sed  nostra  decisio 
ita  hoc  constitnit,  nt,  quotiens  sic 
compusita  sit  venditio  ‘ quanti  iilc 
lestimavcrit,'  sub  biu:  coudicione 


1.  It  is  necessary  that  a price 
should  be  agreed  upon,  for  there  can 
be  no  sale  without  a price.  And  the 
price  must  be  fixed  and  certain.  If 
the  parties  agree  that  the  thing  shall 
be  sold  at  the  sum  at  which  Titius 
shall  value  it,  it  was  a question  much 
debated  among  the  ancients,  whether 
in  such  a case  there  is  a sale  or  not. 
We  have  decided,  that  when  a sale  is 
made  for  a price  to  be  fixed  by  a third 
pqrson,  the  contract  shall  be  binding 
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stiirct  contmcttis,  ut,  si  qtjidem  ipse, 
(jui  noininatus  est,  prctiuiii  (loliii- 
ierit,  oinniuiodo  gecmuluiii  cjiis  !cs- 
tinmtionem  et  prctiuin  iKjrsolviitur 
et  res  tradntur,  ut  vonditio  ad  offec- 
tuin  pcrducatur,  cmptore  quidcm  ex 
empto  actione,  venditore  autem  ox 
vcndito  agcnte.  Sin  autem  ille,  qiii 
nominatus  est,  vol  nolucrit  vel  non 
potuerit  pretium  definire,  tunc  pro 
nihilo  esse  venditionem,  quasi  nullo 
pretio  statuto.  Quod  jug  cum  in 
venditionibus  nobis  placuit,  non  est 
absurdum  et  in  locationibns  et  eon- 
dnetionibuB  trahere. 


under  this  condition — that  if  this  third 
icrson  does  fix  a price,  the  pric^o  to 
>e  paid  shall  l>e  that  which  lie  lixes, 
and  the  thing  shall  be  delivered, 
so  that  the  sale  becomes  complete, 
tbe  purchaser  having  the  actio  ex 
empto,  and  the  seller  having  that 
ex  vendilo.  But  if  he  will  not  or 
cannot  fix  a prieo,  the  sale  is  then 
void,  as  being  made  without  any  iirice 
being  fixed  on.  This  decision,  which 
we  have  a<lopted  with  respect  to  sales, 
may  reasonably  be  made  to  apply  to 
contracts  of  letting  on  hire. 


Qai.  iiL  140;  C.  iv.  38.  16. 


2.  Item  pretium  in  nnmerata 
peennia  consisterc  debet.  Nam  in 
ceteris  rebus  an  pretium  esse  possit, 
veliiti  homo  aut  fundus  aut  toga 
alterius  rei  pretium  esse  possit,  valde 
quHjrebatur.  Sabinus  et  Cassius 
etiam  in  alia  re  putant  posse  pretium 
consistore : imdo  illud  est,  quod 
vulgo  dicebatur,  per  permutationem 
rcnim  eniptionem  et  venditionem 
contrahi  eamque  specieni  emptionis 
venditionisquo  vetustissimam  esse  ; 
argumentoque  utebantur  Grseco 
poeta  Horaero,  qui  aliqua  parte  ex- 
ercitum  Aohivorum  vinum  sibi  com- 
parasse  ait  permutatis  quibusdam 
rebus,  his  verbis  ; — 

"Kv&fv  tip  oivi^ovTo  KaprjKOfiwames 

*Ayaim', 

*AAXoi  fiie  dXXoi  d'  ai0a>yi  ert* 

, , , ... 

*AAXo<  di  piyois,  dXXoi  A avr^tri  ^6- 

rtrai, 

*AXXm  A'  dvApatroAco’ert. 

Diversn;  scholte  auctores  contra 
sentiebant  aliudque  esse  existima- 
bant  permutationem  renim,  aliud 
emptionem  et  venditionem.  Alio- 
quin  non  posse  rem  expediri,  permu- 
tatis rebus,  quee  videatur  res  venisse 
et  quEB  pretii  nomine  data  esse : 
nam  utraraque  videri  et  venisse  et 
pretii  nomine  datam  esse,  rationem 
non  pati.  Sed  Proouli  sontentia 
dicentis,  permutationem  propritmi 
esse  gpeoiem  contractus  a vendi- 
tione  separatam,  merito  prievaluit, 
cum  et  ipse  ahis  Homericis  versibus 
adjuvatiur  et  volidioribus  rationibus 
argumentatur.  Quod  et  anteriores 
divi  principes  admiserunt  et  in 
nostris  digestis  latius  significatur. 

Gxi.  iii.  141  ; D.  xviii. 


2.  The  price  should  consist  in  a sum 
of  money.  It  has  been  much  doubted 
whether  it  can  consist  in  anything  else, 
as  in  a slave,  a i>iece  of  land,  or  a toga. 
Sabinus  and  Cassius  tliought  that  it 
could.  And  it  is  thus  that  it  is  com- 
monly said  that  exchange  is  a sale, 
and  that  this  form  of  sale  is  the  most 
ancient.  The  testimony  of  Homer  was 
quoted,  who  in  one  place  says  that  the 
army  of  the  Greeks  procured  wine  by 
an  exchange  of  certain  things.  The 
passage  is  this  : — 

• The  long-haired  Achaeans  pro- 
cured wine,  some  by  givhig  copper, 
others  by  giving  shining  steel,  others 
by  giving  hides,  others  by  giving  oxen, 
others  by  giving  slaves  ’. 

The  authors  of  the  opposite  school 
were  of  a contrary  opinion : they 
thought  that  exchange  was  one  thing 
and  sale  another.  Otherwise,  in  an 
exchange,  it  would  be  impossible  to 
say  which  was  the  thing  sold,  and 
which  the  thing  given  as  the  price  ; 
for  it  was  contrary  to  reason  to  con- 
sider each  thing  as  at  once  sold,  and 
given  as  the  price.  The  opinion  of 
Proculus,  who  maintained  that  ex- 
change is  a particular  kind  of  contract 
distinct  from  sale,  has  deservedly  pre- 
vailed, as  it  is  supported  by  other 
lines  from  Homer,  and  by  still  more 
weighty  reasons.  This  view  has  been 
adopted  by  former  emperors,  and  has 
been  fully  treated  of  in  our  Digest 


1.  1 ; C.  iv.  04.  7. 
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A sale  and  an  exchange  differ  so  little  that  it  might  seem  natu- 
ral to  treat  the  promise  to  exchange  as  raising  an  obligation  equally 
with  the  promise  to  deliver  a thing  sold  ; it  was  indeetl  the  opinion 
of  the  Sahinians  that  it  did  so  ; but  this  opinion  did  not  prevail, 
and  the  law  recognised  no  obligation  as  existing  under  an  agree- 
ment to  exchange  unless  one  party  had  delivered  to  the  other  the 
thing  he  had  promised.  Ex placito permutaiionis  re  nulla  secuta, 
con«tat  ncmini  actionem  competere.  (C.  iv.  64.  3.)  Thus  the 
distinction  between  sale  and  exchange  was  that  in  the  former  the 
contract  was  made  consensu,  in  the  other  re  : when  one  party  had 
delivered  the  thing,  the  other  was  obliged  to  give  the  other 
thing.  Pemiutatio  ex  re  tradita  initium  obligationi  prabet. 
(D.  xix.  4.  1.  2.) 

In  a contract  of  sale  the  seller  was  not  bound  to  make  the  buyer 
absolute  master  (dominus)  of  the  thing  sold,  as  he  would  have 
been  in  a stipulation.  (D.  xviii.  1.  25.  1.)  What  he  was  bound  to 
do  was  this  : 1st.  He  was  bound  to  deliver  the  thing  itself  (prcu- 
stare,  tradere)  (D.  xix.  1.  11.  2),  to  give  free  and  undisturbed  pos- 
se.ssion  of  it  (possessionem  vacuxim  tradere)  (D.  xix.  1.  2.  1),  and 
to  give  lawful  po.sse.ssion  of  it  (prwstarc  licere  habere).  (D.  xix.  1. 
30.  1.)  2ndly.  He  was  bound,  if  the  buyer  was  disturbed  in  his  pos- 
session by  the  real  owner  (which  was  termed  evictio),  to  recompense 
him  for  what  he  lost.  (D.  xix.  1.  11.  2.)  And  3rdly,  To  secure 
the  buyer  against  .secret  faults ; if  such  faults  were  discovered, 
either  compensation  might  be  claimed  by  an  actio  cestimatoria, 
reducing  the  price  by  a greater  or  less  amount,  according  as  the 
seller  had  or  had  not  knowledge  of  the  defect  (D.  xix.  1.  13), 
or,  at  the  option  of  the  buyer,  the  contract  might  be  rescinded  by 
an  actio  redhibitoria,  and  tlie  thing  returned  (which  was  termed 
redhibitio — redhibere  est  facere  ut  rursus  habeat  venditor  quod 
habuerit,  D.  xxi,  1.  21.  pr.).  In  order  to  fortify  his  position,  the 
buyer  could  stipulate  with  the  seller,  that  he  would  give  him  the 
free  and  undi.sturbed  pos.session  of  the  thing,  and  that  he  would 
piy  the  buyer  double  the  priee  if  the  buyer  was  evicted.  The 
buyer  wouhl  then  have  an  action  ex  stipulatu  to  enforce  the 
undertaking.  Even  if  there  was  no  such  stipulation  actually  made, 
yet  after  it  had  become  usual  to  make  such  .stipulations,  custom  was 
held  to  have  so  far  im|Kjrted  the  promise  into  the  contract  of  sale 
that  the  buyer,  in  bringing  the  action  appropriate  to  his  contract, 
actio  ex  empto,  could  obtain  double  the  price  in  case  of  eviction, 
as  this  action  was  bonai  fldei,  i.e.  the  parties  could  be  placed  in  a 
fair  position  towards  each  other,  and  it  was  considered  that  to  have 
given  the  promise  to  pay  double  the  price  in  case  of  eviction  was 
a duty  of  the  seller.  (D.  xxi.  2.  2.) 

The  buyer  was  bound  to  make  the  seller  the  real  owner  of 
the  moii(!y  paid  as  the  price  (eriiptor  nu7nnios  venditoris  faccre 
cofiitur,  1).  xix  1.  11.  2),  and  was  also  bound  to  pay  interest  on 
the  pnrchii.se-money  from  the  day  when  he  had  received  the 
thing  .sold.  (U  .xix.  1.  13.  20.) 
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The  lines  cited  in  the  text  are  from  11.  vii.  472  ; probably  the 
alii  versus  alluded  to  are  those  describing  the  exchange  between 
Glaucus  and  Diomede  {11.  vi.  235). 


3.  Cura  autcin  eiiiptio  et  venditio 
controcta  sit  (quod  effici  diximus, 
8iiiiulat<iue  de  pretio  convenerit, 
cum  sine  scriptura  res  agitur),  peri- 
culum  rci  venditce  statim  ad  emp- 
torciii  pertinct,  taractsi  adhuc  ea 
res  oraptori  tradita  non  sit.  Itaque 
si  homo  mortuus  sit  vel  aliqua  parte 
corporis  liesus  fucrit,  ant  o?des  toto.- 
ant  ali<iuaex  parte  incendioconsuiup- 
tic  fuerint,  aut  fundus  vi  fluininis 
totns  vel  aliqna  ex  parte  ablatus  sit, 
sive  etiara  iuundatione  aquis  aut 
arboribus  turbine  dejectis  longu 
minor  aut  deterior  esse  coeperit : 
eraptoris  damnum  eat,  cui  necesse 
est,  licet  rem  non  fucrit  nactus, 
pretium  solvere.  Quidquid  enim 
sine  dolo  et  culpa  venditoris  accidit, 
in  eo  venditor  sccurus  est.  Sed  et 
si  post  emptionem  fundo  aliquid  per 
alluvioncm  accessit,  ad  emptoris 
commodum  pertinet : nam  et  com- 
raodum  ejns  esse  debet,  cujus  i>eri- 
culum  est.  Quodsi  fugerit  homo, 
qui  veniit,  aut  snbreptus  fuerit,  ita  ut 
neqne  dolus  ncque  culpa  venditoris 
interveniat,  animadvertendum  crit, 
an  custodiam  ejus  usque  ad  traditio- 
nem  venditor  susceperit.  Sane  enim, 
si  susceperit,  ad  ipsius  periculum  is 
casus  |)crtinet : si  non  susceperit, 
sccurus  crit.  Idem  et  in  ceteris  ani- 
malibns  ceterisque  rebus  intellegi- 
mus.  Dtiqne  tanien  vindieatiouem 
rei  et  conuictionem  exhibere  debe- 
bit  emptori,  quia  sane,  qui  rem  non- 
duni  emptori  tradidit,  adhuc  ipse 
duiiiiuuB  est.  Idem  est  etiam  de 
fiu^  ut  de  damoi  injuriie  actione. 


8.  As  soon  as  the  sale  is  contracted, 
that  is,  in  the  case  of  a sale  made 
without  writing,  when  the  parties 
have  agreed  on  the  price,  all  risk 
attaching  to  the  thing  sold  falls  upon 
the  purchaser,  although  the  thing  has 
not  yet  been  delivered  to  him.  There- 
fore, if  the  slave  sold  dies  or  receive.? 
an  injury  in  any  part  of  his  body,  or 
the  whole  or  a portion  of  the  house  is 
burnt,  or  the  whole  or  a portion  of  the 
land  is  carried  away  by  the  force  of  a 
Hood,  or  is  diminished  or  deteriorated 
by  an  inundation,  or  by  a tempest  mak- 
ing havoc  with  the  trees,  the  loss  falls 
on  the  purchaser,  and  although  he 
does  not  receive  the  thing,  he  is  ob- 
liged to  pay  the  price,  for  the  sellet 
does  not  suffer  for  anything  which 
hapi>cns  without  any  fraud  or  fault 
of  his.  On  the  other  hand,  if  after 
the  sale  the  land  is  increased  by 
alluvion,  it  is  the  purchaser  who  re- 
ceives the  advantage,  for  he  who  bears 
the  risk  of  hann  ought  to  receive  the 
benefit  of  all  that  is  advantageous.  But 
if  a slave  who  has  been  sold  runs 
away  or  is  stolon,  without  any  fraud 
or  fault  on  the  part  of  the  seller,  we 
must  inquire  whether  the  seller  under- 
took to  keep  him  safely  until  he  wat- 
delivered  over ; if  he  undertook  this 
what  happens  is  at  his  risk  ; if  he  did 
not  undertake  it,  he  is  not  responsible 
The  same  would  hold  in  the  case  of 
any  other  animal  or  any  other  thing. 
But  the  seller  is  in  any  case  bound  to 
moke  over  to  the  purchaser  his  right 
to  a real  or  personal  action,  for  the 
person  who  has  not  delivered  the 
thing  is  still  ita  owner  ; and  it  is  the 
same  with  regard  to  the  action  of  theft, 
and  the  action  damni  injurite. 


D xviii  6 pr. ; D.  xviii.  1.  d.*).  4. 


Tlie  contract  of  sale  wa.s  complete  when  the  price  had  been 
fixed,  but  the  thing  sold  did  not  pa.ss  to  the  buyer  thereby.  The 
seller  retained  the  proprietorship  (dominium)  until  he  delivered  it 
to  the  buyer,  and  the  buyer  received  it,  or  until  the  property  in  it 
was  passed  by  the  buyer  having  paid  the  ju  ici^  or  given  security 
for  it,  or  in  some  way  satisfied  the  seller  (<wc  soluto  vel  fide jitssore 
dalo  vcl  alias  sat isfacto,  D.  xiv.  4.  5.  IH).  Until  this  hajipened, 
the  seller  retoined  the  thing  in  his  custody,  and  if  it  had,  mean- 
while, any  accretion,  or  sufiered  any  diminution,  he  was  still  the 
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dominus  of  the  thing  wliich  was  increased  or  docrea.sed.  Rut  his , 
obligation  lx)und  him  to  deliver  the  thiiig  exactly  iii  the  state  in 
whicli  it  might  happen  to  be  at  the  time  of  delivery ; and  so  it 
made  no  real  difference  to  him  whether  there  was  an  accretion  or 
diminution.  If  the  thing  was  lost  by  accident,  the  loss  fell  on  the 
buyer  and  not  on  the  seller,  the  dominus ; so  res  domino  peril 
could  not  be  said  of  him.  But,  whatever  happened  to  the  thing 
sold,  the  price  fixed  on  remained  due.  For,  the  obligation  of  the 
bu3'er  being  a distinct  and  independent  obligation,  the  price  could 
not  alter,  but  remained  fixed.  The  seller  was,  however,  answerable 
for  the  care  with  which  he  pre.serve<l  the  thing  while  in  his  custody, 
pericuium  rei  ad  emptoi'em  pertinet,  dummodo  custodium  ven- 
ditur  ante  traditionem  jmestet  (D.  xlvii.  2.  14.  pr.)  ; and  he  was 
not  only  bound  to  guard  against  gross  and  oi-ilinary  negligence 
(dolnni  ct  mdpam  jmestare,  D.  xiii.  6.  5.  2),  but  to  preserve  it  more 
carefully  ev'en  than  his  own  [iropert)',  dilvjentio/in  prastet  exae- 
tiorem  quam  in  siiis  rebus  adhiberet  (D.  xviii.  6.  3).  Ho 
was  Iwund  to  exercise  the  CJire  of  a bonus  paterfanidias.  In  the 
text  the  cjise  of  a slave  is  taken,  and  a bonus  paterfamilias  might 
exerci.se  the  ililigencc  proper  to  him,  and  yet  a slave  might  run 
away.  The  loss  wouhl  fall  on  the  bu^-er,  unless  the  seller  bad 
sjiecially  undertaken  that  he  would  keep  him  .safely. 

'I’he  actio  furti  and  the  actio  da^nni  injuria;  are  noticed  in 
Tit.  1 and  4 of  the  Fourth  Book.  If  the  thing  was  stolen  or  in- 
jured by  a third  pei'son,  without  the  fault  of  the  seller,  the  buyer 
suffered  the  loss,  but  the  seller  was  obliged  to  cede  to  the  buyer 
the  actions  which  as  dominus  he  had  against  the  thief  or  the  doer 
of  the  injury. 

4.  Eiiii)tio  tain  Biib  condicione  4.  A sale  may  be  made  conditionall  y 
qnain  pure  contralii  [lotest.  bub  or  unconditionally : conditionally,  as, 
condicione  veluti  ‘ ei  btichus  intra  for  example,  ‘ If  Stichus  suits  you 
certuin  diem  tibi  plucucrit,  erit  tibi  within  a certain  time,  he  shall  be  pur- 
omptus  aurciB  tot  ‘ chased  by  you  at  such  a price’, 

Oai.  iii.  I4ti. 

Tlie  exact  opposite  might  be  contracted  for : if  within  a certain 
time  3'ou  find  .Stichus  does  not  suit  you,  let  it  be  considered  you 
have  not  bought  him.  The  jurists  then  said  that  the  sale  was  a 

iiitru  eniptio,  quic  sub  conditione  resolvitur.  (1).  xviii.  2.  2.  pr. ; 
).  xli.  4.  2.  5.)  Stichus  is  sold,  but  within  a certain  time  the 
contract  may  be  rescinded. 

The  generic  name  for  the  acce.ssory  agreements  which  mollified 
the  principal  contract  was  pacta.  Some  of  these  pacta  relating 
to  the  contract  of  sale  are  treated  of  at  considerable  length  in  the 
Digest  i D.  xviii.  2 and  3 ),  dilferent  names  being  appropriated  to 
those  most  freijuently  in  use;  its,  for  instance,  t he  in  iliem  addniio, 
when  the  thing  was  .sold,  but  if  the  seller  had  a better  offer  within 
a certain  time,  the  contract  might  be  rescinded  (1).  xviii.  2);  and 
the  lex  cotiiinissoi'ia,  wdiicti  w.i^  a general  agreement  for  the  rescis- 
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sion  of  the  contract  if  either  party  violated  its  terms,  and  was 
especially  used  to  enable  the  seller  to  demand  back  the  thing 
sold,  if  the  price  was  not  paid  by  a certain  day.  (D.  xviii.  3.) 

We  may  observe  that  the  Code  (iv.  44.  2 and  8)  permits  a seller 
at  all  times  to  get  a judicial  order  rescinding  a contract  if  he  has  not 
received  half  the  real  value,  but  the  contract  will  remain  binding 
if  the  buyer  elects  to  pay  the  residue  of  the  proper  price. 


5.  Loca  sacra  vel  religiosa,  item 
publica,  veluti  forum,  basilicarn,  frus- 
tra  quis  sciens  emit,  quas  tamen  si 
pro  privatis  vel  profauis,  deceptus  a 
venditore,  emerit,  habebit  actionem 
ex  empto,  quod  non  habere  ei  liceat, 
ut  consequatur,  quod  sua  interest, 
deceptum  eiun  non  esse.  Idem 
juris  ust,  si  hominem  liberum  pro 
servo  emerit. 


5.  A sale  is  void  when  a person 
knowingly  purchases  a sacred  or  re- 
ligious place,  or  a public  place,  such 
as  a forum  or  basihca.  If,  however, 
deceived  by  the  vendor,  he  has  sup- 
posed that  what  he  was  buying  was 
profane  or  private,  as  he  cannot  have 
what  he  purchased,  he  may  bring  an 
action  ex  empto  to  recover  whatever 
it  would  have  been  worth  to  him  not 
to  have  been  deceived.  It  is  the  same 
if  he  ha.s  purchased  a free  man,  sup- 
posing him  to  be  a slave. 


D.  xviii.  1,  4,  5,  6.  pr.  ; D.  xviii.  1.  62.  1. 


This  paragraph  is  probably  inserted  in  order  to  contrast  the 
effects  of  a contract  of  sale  with  those  of  a stipulation.  In  the 
strict  civil  law,  ignorance  that  a thing  was  not  a subject  of  com- 
merce would  not  help  the  person  who  had  stipulated  for  it.  But 
in  a contract  of  sale,  if  the  seller  had,  and  the  buyer  had  not,  known 
the  real  character  of  the  thing  he  was  buying,  the  buyer  could 
recover  against  the  seller  anything  he  lost  by  entering  into  the 
bargain ; for  instance,  he  would  not  only  receive  back  the  purchase- 
money,  but  also  would  be  entitled  to  interest  upon  it  from  the  date 
of  its  payment. 

The  contract  of  sale  gave  rise  to  two  actions  boncB  fidei,  the 
actio  ex  vendito  or  venditi,  belonging  to  the  seller,  and  the  actio 
ex  empto  or  empti,  mentioned  in  the  text,  belonging  to  the  buyer. 
The  buyer  had  also  the  actio  aMimatoria,  and  the  actio  redhi- 
bitoria.  (See  note  to  par.  2.) 


Tit.  XXIV.  DE  LOCATIONE  ET  CONDUCTIONE. 


Locatio  ot  conductio  proxima  cst 
emptioni  et  venditioni  iisdcmquc 
juris  regulis  consistit.  Nam  ut  emp- 
tio  et  venditio  ita  contrahitur,  si  de 
pretio  convonerit,  sic  etiain  locatio 
et  conductio  ita  contrahi  intellegitur, 
si  merces  constituta  sit.  Et  competit 
locatori  quidem  locati  actio,  conduc- 
tori  vero  conducti. 


The  contract  of  letting  on  hire  ap- 
proaches very  nearly  to  that  of  sale, 
and  is  governed  by  the  same  rules  of 
law.  As  the  contract  of  sale  is  formed 
as  soon  as  a price  is  fixed,  so  a con- 
tract of  letting  on  hire  is  formed  as 
soon  as  the  amount  to  be  paid  for  the 
hiring  has  bc<Mi  agreed  on  ; and  the 
letter  has  an  tiction  locati,  and  th*' 
hirer  an  action  coiuiucti. 


D xix.  2.  2.  pr.  and  15.  pr. 
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Tlio  contract  of  lettin;^  on  lure  (locatio  conductio),  like  that 
of  salt!,  was  complete  by  the  mert!  consent  of  tlie  parties,  and,  like 
it,  produced  only  personal  obligations,  and  not  any  real  rights. 
The  hirer  was,  however,  not  even  entitled  to  the  possrsftio ; the 
letter  still  remained  the  {possessor  in  the  eye  of  the  law,  his  duty 
not  being  jnwstarc  rem  iicere  habere,  but  prceetare  re  frui,  uti 
licere. 

There  were  three  principal  heads  of  this  contract:  1,  locatio 
conductio  rerum,  when  one  person  let  a thing  and  another  hired 
it;  2,  locatio  conductio  operarum,  when  one  person  let  his  services 
and  another  hired  them,  without  reference  to  any  object  in  respect 
of  which  the  services  were  to  be  performed ; 3,  locatio  conductio 
operis  facie  ndi,  when  one  person  put  out  (locavit)  a particular 
piece  of  work  to  be  done,  and  another  contracted  to  do  it.  If  in 
the  last-named  contract  we  look  at  the  labour,  &c.,  expended  on  the 
work,  we  should  naturally  call  the  person  who  ^d  the  work  the 
locator,  as  it  was  he  who  let  out  his  services  for  its  performance ; 
but  the  Roman  jurists  generally  looked  at  the  work  itself  that  was 
to  bo  done,  and  spoke  of  the  person  who  contracted  for  its  perfor- 
mance, i.e.  gave  it  out,  as  its  locator,  and  the  person  who  engaged 
to  perform  or  execute  it,  i.e.  took  it  in,  as  the  conductor.  The 
price  of,  or  consideration  for,  the  letting,  was  properly  called 
mercr.8,  sometimes  pretium  (D.  xix.  2.  28.  2),  and,  in  the  case  of 
the  letting  of  houses  or  land,  pensio  or  reditus.  In  particular  con- 
tracts, the  conductor  had  special  names,  as  the  hirer  of  a house 
was  called  inquUinus,  of  a farm  colonus. 

The  duty  of  the  letter  was  to  guarantee  the  hirer  against  evic- 
tion, and  to  reimburse  him  for  any  useful  or  necessary  expenses  he 
had  incurred ; the  duty  of  the  hirer  was  to  take  care  as  a bonus 
paterfamilias  of  the  thing  hired  (see  par.  5),  to  give  up  the  thing 
hired  at  the  end  of  the  term  for  which  it  was  let,  and  to  pay  the 
price  agreed  on. 

The  text  gives  us  the  names  of  the  personal  actions  which  be- 
longed to  the  letter  and  the  hirer  respectively,  the  former  having 
the  actio  locati,  the  latter  the  actio  conducti.  But  actions  of  a 
very  ditl’erent  kind  were  sometimes  connected  with  this  contract. 
In  the  Cfvse  of  land  let  to  hire,  certain  instruments  of  farming  and 
other  property  of  the  hirer  were  held  as  a security  for  the  payment 
of  the  rent,  and  a real  action,  termed  the  actio  Serviana,  because 
first  introduced  by  the  prajtor  Servius,  was  given  to  the  letter  to 
enforce  his  right  to  these  things  in  ca.se  of  non-payment  of  the 
rent ; this  action  was  gradually  extended  in  its  etiects,  and  the 
extended  action,  under  the  name  of  actio  quasi- Serviana,  was 
used  to  enforce  the  rights  of  a creditor  over  anything  given  in 
pledge.  (See  Bk.  iv.  Tit.  6.  7.)  The  praetor,  too,  gave  an  interdict, 
termed  the  interdictum  Salvianum  (similarly  extended  under 
the  name  of  interdictum  quasi- Salvianum),  by  which  the  letter 
got  possession  of  things  pledged  for  the  rent  of  land.  (See  Bk. 
iv.  Tit.  15.  3.) 

B B 
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1.  Etqua?  supra  cliximus,  si  alieno 
luhitrio  pretium  permissum  fuerit, 
eatlem  et  de  locationo  et  conductione 
dicta  esse  intellegamus,  si  alieno  tu*- 
bitrio  merces  permissa  fuerit.  Qua 
de  causa  si  fiUloni  policnda  curan- 
dave  aut  sarcinatori  sarcienda  ves- 
timcnta  quis  dedcrit  nulla  statiin 
nicrccdc  constituta,  sed  postca  tan- 
turn  daturus,  quantum  inter  eos  con- 
venerit,  non  proprie  locatio  et  con- 
ductio  contrahi  intellegitur,  sed  eo 
nomine  prsescriptis  verbis  actio 
datur. 


Gai.  iii.  143; 


* 1.  What  we  have  said  above  of  a 
sale  in  wliich  the  price  is  to  he  fixed 
by  the  decision  of  a third  person,  may 
be  applied  to  the  contract  of  letting  on 
hire,  if  the  amount  to  be  paid  for  the 
hire  is  left  to  the  decision  of  a third 
person.  Accordingly,  if  any  one  gives 
clothes  to  a fuller  to  be  scoured  or 
cleaned,  or  to  a tailor  to  be  mended, 
without  then  fixing  the  sum  to  be  paid 
for  their  work,  but  with  the  intention 
of  afterwards  paying  what  may  bo 
agreed  on,  a contract  of  letting  on 
hire  cannot  projx'rly  be  said  to  be 
matte ; but  the  circumstances  furnish 
ground  for  an  action  prxscriptis  verbis. 

I),  xix.  2.  25.  pr. 


Qua  de  causa,  i.e.  ‘ the  price  ou^ht  to  be  determined,  and 
therefore,’  &c. ; the  pas.sage  is  taken  rather  unconnectedly  out  of 
Gains. 

Actio  proiscriptis  verbis.  (Sec  note  7 on  Tit.  13.  pr.)  Or  an 
actio  mandati  inif^lit  be  brought.  (Tit.  26.  13.) 


2.  Praiterea  sicut  vulgo  qusere- 
batur,  an  permutatis  rebus  emptio 
et  venditio  contrahitur:  ita  quajri 
solebat  de  locatione  et  conductione, 
si  forte  rem  aliquam  tibi  utendam 
sive  fruendam  quis  dederit  et  in- 
vicem  a te  aliam  utendam  sive  fru- 
endam acceperit.  Et  placuit,  non 
esse  locationem  et  conductionem, 
sed  proj)rium  genus  esse  contractus. 
Vcluti  si,  cum  unmn  quis  bovem 
haberet  et  vicinus  ejus  unum,  pla- 
cuerit  inter  eos,  ut  per  denos  dies 
invicem  boves  commodorent,  ut  opus 
facerent,  et  apud  alterum  bos  periit : 
neque  locati  vel  conduct!  neque 
commodati  competit  actio,  quia  non 
fuit  gratuitum  commodatum,  verum 
pro-'seriptis  verbis  agendum  est. 


2.  Moreover,  just  as  the  question 
was  often  asked  whether  a contract  of 
sale  was  formed  by  exchange,  a similar 
question  arose  with  respect  to  the  con- 
tract of  letting  on  hire,  in  case  any  one 
gave  you  a thing  to  use  or  take  the 
fruits  of,  and  in  return  receive  from 
ou  something  else  of  which  he  was  to 
ave  the  use  or  fruits.  It  has  been 
decided  that  this  is  not  a contract  of 
letting  to  hire,  but  a distinct  kind  of 
contract.  For  example,  if  two  neigh- 
bours have  each  an  ox,  and  agree  each 
to  lend  the  other  his  ox  for  ten  days 
to  make  use  of,  and  one  of  the  oxen 
dies  while  in  the  care  of  the  person  to 
w'hom  it  does  not  belong,  there  will 
not  be  an  actio  locati  or  conducti, 
nor  will  there  be  an  actio  commodati, 
since  the  loan  was  not  gratuitous,  but 
the  parties  have  to  sue  by  an  action 
priescriptis  verbis. 


Gai.  iii.  144 ; T).  xix.  5.  17.  3. 


8.  Adeo  autem  farailiaritatem 
aliquam  inter  se  habere  videntur 
emptio  et  venditio,  item  locatio  et 
conductio,  ut  in  quibusdara  causis 
quffiri  soleat,  utrum  emptio  et  ven- 
ditio contrahatur,  an  locatio  et  con- 
ductio. Ut  ecce  de  pra?diis,  qua?  per- 
petuo  quibusdam  fruenda  traduntur, 
id  est  ut,  quarndiu  pensio  sive  redi- 
tus  pro  his  domino  prtestetur,  neque 
ipsi  conductor!  neejue  heredi  ejus. 


3.  Contracts  of  sale  and  contracts 
of  letting  on  hire  are  so  nearly  con- 
nected, that  in  some  cases  it  is  ques- 
tioned whether  the  contract  is  one  or 
the  other.  For  instance,  when  lands 
are  delivered  over  to  be  enjoyed  for 
ever,  that  is,  that  as  long  as  the  rent 
is  paid  for  the  land  to  the  owner,  he 
cannot  take  away  the  land  from  the 
hirer  or  his  heir,  or  from  any  one  to 
whom  the  hirer  or  his  heir  has  sold 
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cuive  coudiictor  hereave  ejus  id  or  given  the  land,  or  made  it  over  as 
pra'dium  vcndiderit  aut  donnverit  part  of  a don,  or  has  in  any  way  alion- 
aul  dutis  nomine  dcdcrit  oliove  quo  atcd  it.  As  the  ancients  were  in  doubt 
inodo  olionavcrit,  auferre  liceat.  as  to  this  contract,  some  regarding  it 
Sed  tails  contractus  quia  inter  as  a letting  on  hire,  and  some  as  a 
veteres  dubitabatur  et  a quibus-  sale,  the  constitution  of  Zeno  was  made, 
dam  locatio,  a quibusdam  venditlo  which  declared  that  the  contract  of 
existiinabatur  : lex  Zcnoniona  lata  emphyteutis  was  of  a special  nature, 
cst,  qu!e  einphytcuscos  contractui  and  was  not  to  be  confounded  either 

f)ropriain  statuit  naturam  neque  ad  with  letting  on  hire  or  with  sale,  but 
ocationem  neque  ad  venditionem  rested  upon  its  own  peculiar  agree- 
inclinantem,  sed  suis  pactionibus  ments  ; and  that  if  any  special  agree- 
fulciendam,  et  si  quidem  aliquid  ment  was  made,  it  was  to  be  observed 
pactum  fuerit,  hoc  ita  optinere,  ac  as  if  to  have  such  an  agreement  was 
si  natura  talis  esset  contractus,  sin  part  of  the  nature  of  the  contract;  but 
autem  nihil  de  pcriculo  rci  fuerit  if  no  agreement  was  made  as  to  the 
pactum,  tunc  si  quidem  totius  rei  risks  the  thing  might  undergo,  the 
interitus  accesserit,  ad  dominum  risk  of  a total  loss  should  fall  upon  the 
super  hoc  redundare  periculum,  sin  owner,  and  the  detriment  of  a partial 
porticularis,  ad  empnyteuticarium  loss  upon  the  occupier ; and  this  wo 
hujusmodi  damnum  venire.  Quo  still  wish  to  be  considered  the  law. 
jure  utimnr. 

Gai.  iii.  146 ; C.  iv.  66.  1. 

We  have  already  given  an  account  of  emphyteusis  in  the  note 
to  Bk.  ii.  Tit.  5.  6.  ^ 

The  law  would  naturally  contemplate  the  contract  under  which 
the  emphyteuta  entered  as  a locatio  conductio ; but  the  dominus 
seemed  to  have  parted  with  so  much  of  his  interest,  that  it  ap- 
peared doubtful  whether  it  ought  not  rather  to  be  considered  as  a 
sale.  Zeno  (about  A.D.  476)  enacted  that  it  should  be  regarded  os 
a sejiarate  form  of  contract 

4.  Item  quseritur,  si  cum  auri-  4.  It  is  also  questioned  whether, 
fice  Titio  convenerit,  ut  is  ex  auro  when  Titius  has  agreed  with  a gold- 
suo  certi  ponderis  certieque  formas  smith  to  make  him  rings  of  a certain 
anulos  ei  faccret  et  acciperct  verbi  weight  and  pattern,  out  of  gold  be- 
gratia  aureos  decern,  utrum  emptio  longing  to  the  goldsmith  himself,  the 
et  venditio  coutralii  videatur,  on  goldsmith  to  receive,  for  example,  ten 
locatio  et  conductio  ? et  Cassius  ait,  aurei,  the  contract  is  one  of  sale  or 
materite  quidem  emptionem  vendi-  letting  on  hire.  Cassius  says  that 
tionemque  contrahi,  operee  autem  there  is  a sale  of  the  material,  and 
locationem  et  conductionem.  Sed  a letting  on  hire  of  the  goldsmith’s 
placuit,  tantum  emptionem  et  ven-  work  ; but  it  has  been  decided  that 
ditionem  contrahi.  Quodsi  suum  there  is  only  a contract  of  sale.  But 
aurum  Titius  dederit,  mercede  pro  if  Titius  gives  the  gold,  and  a sum  Is 
opera  constituta,  dubiuin  non  est,  agreed  on  to  bo  paid  for  the  work, 
quin  locatio  et  conductio  sit.  there  is  no  doubt  that  the  contract  is 

, then  one  of  letting  to  hire. 

Gai.  iiL  147 ; D.  xix.  2.  2.  1. 

6.  Conductor  omnia  secundum  6.  The  hirer  ought  to  do  everything 
legem  conductionis  facere  debet  et,  si  according  to  the  terms  of  his  hiring, 
quid  in  lege  pretermissum  fuerit,  id  and  if  anything  has  been  omitted  in 
ex  bono  et  lequo  debet  proistare.  these  terms,  he  ought  to  supply  it 
Qui  pro  UBU  aut  vestimentorum  aut  according  to  the  rules  of  equity,  lie 
argenti  aut  juraenti  morcedem  aut  who  has  given  or  promised  a sum  for 
dedit  aut  promisit,  ab  eo  custodia  the  hire  of  clothes  or  silver  or  a beast 
tails  dcsidcratur,  qualem  diligentis-  of  burden,  is  required  to  bestow  as 

B b2 
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.siiiius  |iiitcrfaniilias  siiis  rebus  iwlhi-  Rreivt  care  on  the  safe  custody  of  tb« 
bet.  Qiiiuii  si  pnestitcrit  ct  aliipio  thing  he  hires  as  the  most  careful 
casu  rem  ainiserit,  de  restituenda  ea  pater/amilian  bestows  on  the  custody 
non  tenel)itur.  of  his  own  projierty.  If  he  bestows 

such  care,  but  loses  the  thing  through 
some  accident,  he  is  not  bound  to  re- 
store it. 

D.  xix.  2.  25.  3,  7 

The  ili.stinction  between  the  cases  of  a sale  and  of  a letting 
on  hire  i.s  to  be  noticed.  Here  the  risk  of  fortuitous  lo.as  is  with 
the  owner,  i.e.  the  locator,  in  accordance  with  the  general  rule; 
but  in  sale  the  risk  of  fortuitous  loss  is  not  with  the  owner,  the 
seller,  but  with  the  buyer. 

6.  Mortuo  conductore  intra  tem-  6.  If  the  hirer  dies  during  the  time 
pora  conductionis,  hcros  cjus  eodem  of  his  hiring,  his  heir  succeeds  him  in 
jure  in  conductioncm  suecedit.  the  hiring  on  the  same  terms. 

C.  iv.  66.  10. 

And  the  same  may  be  said  of  the  locator;  but  in  a locatio 
conductio  of  personal  services  or  of  a thing  to  be  done  by  a special 
person,  the  death  of  the  person  who  let  out  his  services  terminated 
the  contract. 

The  contract,  in  the  case  of  a locatio  conductio  rei,  was  also 
terminated  by  the  sale  of  the  thing  hired.  The  buyer  was  not 
considered  bound  by  the  contract.  Emptori  fundi  necesse  non  est 
stare  colonum  cui  prior  dominos  locavit,  nisi  ea  lege  emit  (C.  iv. 
65.  9) ; but  the  conductor  could  demand  compensation  from  the 
locator.  The  contract  ceasing  if  the  thing  was  sold  serves  clearly 
to  distinguish  the  interest  of  the  conductor  from  a usufruct.  The 
conductor  had  no  real  interest  in  the  thing,  but  only  a personal 
right  agaimstthe  locator,  while  the  usufructuary  had  a servitude, 
i.e.  a real  right,  in  the  thing.  The  whole  of  the  thjng  over  which 
the  usufruct  extended  could  not  be  sold,  because  part  of  it,  namely 
the  usufruct,  had  already  been  parted  with. 

The  contract  was  also  terminated  if  the  rent  was  two  years  in 
arrear  (D.  xix.  2.  54.  1);  if  the  conductor  grassly  misu.sed  the 
thing  hired  (C.  iv.  65.  3) ; if  the  locator  had  indispensable  need 
of  it,  si  propriis  usibus  dominus  esse  necessariam  earn  probaverit 
(C.  ib.) ; or  if  the  conductor  was  prevented  from  getting  benefit 
from  it,  as  by  armed  force.  (D.  xix.  2.  13.  7.) 

Tit.  XXV.  DE  SOCIETATE. 

Societatera  coire  solemus  aut  A partnership  is  formed  either  of 
totonim  bonorum,  <juam  Gra>ci  spe-  the  whole  goods  of  the  contracting 
citUitcr  xoivuirpofiuv  appellant,  aut  parties,  to  which  the  Greeks  give  the 
unius  alicujus  negotiation  is,  veluti  special  name  of  Kotvnitpa(ta,  or  tor 
inoncipiorum  eniendorum  vendon-  some  particular  business,  as  the  sale 
dorumque,  aut  olei,  viiii,  frumenti  or  purchase  of  slaves,  oil,  wine,  or 
emendi  vendendiquo.  wheat. 

Qai.  iii.  146. 
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The  borrowed  from  Gaiu.s,  {(ive.s  the  general  tlivi.sion  of 
partncrship.s  into  two  classes  according  as  they  are  universal  or 
particular.  In  the  Digest  we  have  a further  division  by  di.stin- 
gui.shing  live  kinds  of  partnership.  (D.  xvii.  2.  5,  7.) 

1.  Societas  wniveraorum  bonorum,  in  which  everything  be- 
longing or  accruing  in  any  way  to  each  partner  is  held  in 
common.  Here  the  property  belonging  to  each  partner  at  the 
time  when  the  partnership  was  formed  became  the  property  of 
all,  without  delivery  fD.  xvii.  2.  1.  1,  2);  after-acquired  pro- 
perty had  to  be  delivered  to  the  partnership  (D.  xvii.  2.  74). 

2.  Societas  univeraorum  quae  ex  quaistu  veniunt,  i.e.  of  all 
things  which  are  gained  or  acquired  by  each  partner  through  busi- 
ne.ss  transactions ; but  not  of  things  belonging  or  accruing  in  other 
ways,  such  as  inheritances  or  legacies.  (D.  xvii.  2.  7,  8,  9.) 

3.  Societas  negotiationis  aheujus,  formed  to  carry  on  a par- 
ticular business. 

4.  Societas  vectigaXis,  formed  to  carry  on  the  farming  of  one 
or  more  branches  of  the  public  revenues — a mere  brancli  of  the 
last,  but  subject  to  special  rules.  (D.  xvii.  2.  59.) 

5.  Societas  rei  univs,  when  one  or  more  particular  things  are 
held  in  common. 

1.  Et  quidom  si  nihil  de  parti-  1.  II  the  proportions  of  gain  and 
has  Incri  et  dainni  nominatim  con-  loss  have  not  been  specially  agreed  on, 
venerit,  eequales  scilicet  partes  et  the  shares  of  gain  and  loss  are  looked 
in  lucro  et  in  damno  spectantur.  on  as  equal  But  if  they  have  been 
Quodsi  expresBse  fuerint  partes,  hie  agreed  on,  effect  ought  to  be  given  to 
servori  debent : neo  enim  umquom  the  agreement ; for,  indeed,  the  validity 
dubiiun  fuit,  quin  valeat  conventio,  of  the  agreement  has  never  been  ques- 
si  duo  inter  se  pacti  sunt,  ut  ad  tioned,  if  two  partners  have  agreed 
unum  quidem  dus  partes  et  damni  that  two-thirds  of  the  gain  and  loss 
et  lucri  pertincant,  ad  ahum  tertia.  should  belong  to  the  one  and  one-third 

to  the  other. 

Gal  in.  160. 


^Equates  partes,  i.e.  one  equal  share  of  the  whole,  not  propor- 
tional to  what  each  contributes.  (D.  xvii.  2.  80.) 

Ihe  servari  debent : subject,  however,  to  this  qualification,  that 
one  partner  can  get  a greater  share  of  the  profits  than  the  others 
only  if  he  has  given  more  to  the  partnership,  whether  in  money 


or  in  labour.  (D.  xvii.  2.  29. 

2.  De  ilia  sane  conventione  quie- 
situm  ost,  si  Titius  et  Seius  inter  se 
pacti  sunt,  ut  ad  Titiuin  lucri  du^ 
partes  pertincant,  damni  tertia,  ad 
Seium  dute  partes  diuiini,  lucri 
tertia,  an  rata  debet  haberi  con- 
ventio ? Quintus  Mucius  contra 
naturam  socictatis  talcin  poctionein 
esse  cxistiinavit  et  ob  id  non  esse 
ratain  hahendaiii.  Servius  Hulpiciua, 
cujuB  seutentia  prievaluit,  contra 
sentit,  quia  sespe  quoruiulaiii  ita 
pretiosa  est  opera  in  societale,  ut 


pr.) 

2.  But  doubts  have  been  raised  as 
to  the  following  agreement.  Supposing 
Titius  and  Seius  have  agreed  that  two- 
thirds  of  the  profit  and  one-third  of 
the  loss  shall  belong  to  Titius,  and  two- 
thirds  of  the  loss  and  one-third  of  the 
profit  shall  belong  to  Seius,  ought  such 
an  agreement  to  be  valid  ? Quintus 
Mucius  considered  it  as  contrary  to  the 
nature  of  partnersliip,  and  as  there- 
for not  to  bo  held  valid.  Servius 
Sul|)icius,  on  the  contrary,  whose 
opinion  has  prevailed,  thought  it  valid, 
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eo8  justiiin  sit  meliore  condicione  in  hs  frequently  the  services  of  particular 
societuttun  adinitti  : nniii  et  ita  ooiri  partners  arc  so  valuable  that  it  is  just 
posse  socictatein  non  dubitatur,  ut  to  ^ive  them  advantages  in  the  terms 
alter  pecuuiain  conferat,  alter  non  of  the  partnership.  There  can  be  no 
conferat  et  taiuen  lucrum  inter  eos  doubt  that  a partnership  may  be 
coniuiune  sit,  quia  siepe  oi>era  ali-  formed  on  the  terms  of  one  partner 
cnjna  pro  pccunia  valet.  Et  adeo  contributing  money,  and  of  the  other 
contra  Quinti  Mucii  sententiam  ob-  not  contributing,  while  yet  the  profit 
tinuit,  ut  illud  quoquo  constitcrit,  is  common  to  both,  as  often  a man’s 
jKjssc  convenire,  utquislucri  partem  lalsnir  is  equivalent  to  money.  An 
ferat,  damno  non  teneatur,  quod  et  opinion,  therefore,  so  directly  contrary 
ipsum  Servius  convenienter  sibi  tothatof QuintusMuciushasprevailed, 
existimavit : quod  tamen  ita  intcllegi  that  it  is  a<lmitted  that  by  special  agree- 
oportet,  ut,  si  in  oliqua  re  lucrum,  ment  a partner  may  share  the  profit, 
in  aliqua  damnum  allatiim  sit,  com-  and  yet  not  bo  resjxmsible  for  the  loss, 
pensatiune  facta,  solum  quod  super-  os  Servius  consistently  held.  This 
ost,  intellegalur  lucri  esse.  must  be  understood  as  meaning  that, 

if  there  is  profit  on  one  transaction 
and  loss  on  another,  the  accomits 
must  be  balanced,  and  only  the  net 
profit  be  reckoned  as  profit. 

Gai.  iii.  140;  D.  xvii.  2.  30. 

A partnership  in  which  one  partner  was  totally  excluded  from 
jrain  Wits  void.  The  juri.sts  called  it  a leonina  soriclas,  a.s  the 
other  partner  would  have  the  lion’s  share.  (D.  xvii.  2.  29.  2.) 

With  respect  to  the  power  of  one  partner  to  bind  another,  a 
point  not  touched  on  by  Justinian,  we  may  oUserve  that,  as  Itetween 
the  partners  themselves,  any  one  who  acted  in  behalf  of  the  rest 
was  their  mandatary,  and.  beyond  acta  of  pure  administration  of 
their  allairs,  could  only  be  empowered  to  act  by  their  expre.ss 
desire  (mandatum).  If  he  was  so  empowered,  he  had  an  action 
a^jainst  them  for  all  expenses  and  losses  he  incurred,  and  was  Ixjund 
to  account  to  them  for  the  profits.  With  regard  to  third  persons, 
as  the  Itoman  law,  strictly  speaking,  took  no  notice  of  any  one  who 
w;is  not  a party  to  the  particular  contract,  they  could  not  sue,  or 
be  sued  by,  the  remaining  partners,  who  were  not  parties.  The 
prmtor,  however,  allowed  the  remaining  partners  to  sue  if  they 
had  no  other  means  of  protecting  their  interests  (D.  .xiv.  3.  1,  2); 
and  the  stranger  to  sue,  if  the  partners  had  benelited  by  the  con- 
tract. (D.  xvii.  2.  82.) 

3.  Illud  ux(>cditum  cst,  si  in  una  3.  Of  course  if  the  share  on  one 

causa  pars  fucrit  expresso,  voluti  in  side  only  is  expressly  agreed  on,  as  on 
solo  lucro  vel  in  solo  doiuiio,  in  the  side  of  profit  only,  or  on  that  of 
aiUmk  vero  omissa : in  eo  qno<iue,  loss  only,  the  same  share  is  to  be  con- 
quod  pnetermissum  est,  eaudem  sidered  as  held  on  the  side  of  which 
partem  servari.  no  mention  is  mode. 

Gai.  iii.  150. 

4.  Manet  autem  societas  eo  4.  A partnership  continues  as  long 
ustpie,  donee  in  eodem  consensu  os  the  partners  continue  to  agree  that 
porsi'veraverint : at  cum  aliquis  re-  it  shall  do  so;  but  if  any  one  partner 
iiuntia\  erit  soi  ietiiti,  solvitiir  so-  renounces  the  p.'U'tiiersbip,  then  the 
oieijis.  Sed  plane  si  (jiiis  eallidc  in  iiartnership  is  dissolved,  if,  however, 
live  remmtiaverit  societati,  ut  ob-  he  makes  this  renunciation  with  a 
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venicns  aliquod  lucrum  solus  habcat, 
veluti  si  totorum  bonorum  aocius, 
cum  ab  aliquo  beres  csset  relictus, 
in  hoc  renuntiaverit  societati,  ut 
bcrcditatem  solus  lucrifaceret,  cogi- 
tur  boc  lucrum  communicare : si 
quid  vero  aliud  lucrifaceret,  quod 
non  captaverit,  ad  ipsum  solum 
pertinet : ei  vero,  cui  renuntiatum 
est,  quidquid  omnino  post  renuntia- 
tain  societatem  adquiritur,  soli  con- 
ceditur. 


secret  motive,  sucb  as  that  bo  may 
alone  enjoy  a gain  which  he  knows 
awaits  him  ; as,  for  instance,  if  an  in- 
heritance has  been  left  to  a member  of 
a partnership  embracing  all  the  pro- 
perty of  each  of  the  partners,  and  he 
renounces  the  partnership  to  enjoy 
alone  the  advantages  of  an  inheritance 
left  him  ; he  is  compelled  to  share  this 
source  of  gain  with  bis  partners.  But 
if  be  gains  anything  without  such  pre- 
vious design,  he  alone  profits  by  it : 
wliilc  the  partner  who  has  received  his 
renunciation  alone  takes  all  that  is 
acquired  after  the  renunciation  of  the 
partnership  has  been  made. 


Gai.  iii.  151  ; D.  xvii.  2.  <15.  3. 


The  contract  of  partnership  may  have  different  modifications. 
It  may  be  made  during  or  from  a certain  time  or  conditionally. 
(D.  xvii.  2.  1.  pr.)  But  there  can  be  no  partnership  to  last  for  ever, 
as  no  one  can  be  forced  to  remain  a partner  against  his  will.  (D. 
xvii.  2.  70.)  Any  partner  may  renounce,  i.e.  withdraw,  when  he 
plea.ses,  but  if  the  time  during  which  the  partnership  is  to  last  has 
been  fixed,  ho  cannot  escape  liability  during  that  period,  and  even 
if  no  time  has  been  fixed  he  must  not  so  retire  as  to  force  on  a dis- 
advantageous sale  of  partnership  property.  (D.  xvii.  2. 65.  5 and  6.) 

'ITie  remaining  paragraphs  of  this  Title  treat  of  the  modes  in 
which  the  partnership  may  be  dissolved.  Ulpian,  enumerating  the 
causes  of  the  dissolution  of  partnership,  .says,  ‘ Societaa  solvitur 
ex personis,  ex rebiis,  ex  voluntate,  ex  actione’.  (D.  xvii.  2.  63. 10.) 
Ex  personis,  when  one  of  the  parties  is  dead  or  incapacitated,  as 
by  confiscation  (puhlicatio)  of  goods,  when  the  treasury  succeeds 
to  his  persona  (paragr.  7) ; ex  rebus,  when  the  purpose  of  the  part- 
nership is  effecteil,  or  its  subject-matter  has  ceased  to  exist,  as  in 
the  case  of  cession  of  goods  (paragr.  8) ; ex  voluntate,  when  one 
partner  renounces  ; and  ex  actione,  when  one  partner  compels  a 
di.ssolution  of  partnership  by  action.  We  may  add  ex  tempore,  if 
the  partnership  waa  only  temporary. 


S.  Solvitur  adhuc  socictas  ntiom 
mortc  Bocii,  quia  qui  societatem 
contrahit,  certain  personam  sibi 
elegit.  Hiid  et  si  consensu  plurium 
Bocietas  coita  sit,  mortc  unius  socii 
solvitur,  etsi  plures  guiiersint,  nisi 
si  in  coeunda  societate  aUter  con- 
venerik 


5.  A partnership  is  also  dissolved 
by  the  death  of  a partner,  as  he  who 
enters  into  a partnership  chooses  a par- 
ticular person  to  whom  he  binds  him- 
self. And  even  if  there  ore  more  than 
two  partners,  the  death  of  any  one 
dissolves  the  partnership  although 
more  than  one  survive,  unless  on  the 
formation  of  the  partnership  it  has 
been  otherwise  agreed. 


Gai.  iii.  152 ; D.  xvii.  2.  65.  9. 


Althougli,  in  forming  the  partnernliip,  the  jiartiea  might  agree 
that,  if  any  one  cca-sed  to  bo  a ]iartner,  the  roat  .should  still  continue 
partners,  or,  to  speak  more  accurately,  should  immediately  and 
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without  fresh  agreement  form  a new  partnership,  yet  no  one  could 
validly  make  it  part  of  the  contract  that  his  heirs  should,  on  Ids 
death,  be  admitted  partners,  the  contract  being  personal.  There 
was  an  exception  made  to  this  rule  in  the  case  of  societates  vecti- 
galea.  (D.  xvii.  2.  59.  pr.) 

6.  Item  si  alicujus  rei  oontraota  6.  If  the  partnership  has  been 

socictas  sit  ct  finis  negotio  impositus  formed  for  a single  transaction,  when 
est,  finitur  societas.  the  transaction  is  completed,  the  part- 

nership is  ended. 

D.  xvii,  2.  66.  10. 

7.  Pnblioatione  quoqne  distrahi  7.  It  is  evident,  also,  that  a part- 

societatem  manifestum  est,  scilicet  nership  is  dissolved  by  confiscation,  as 
si  universa  bona  socii  publicentur  : if  ail  the  property  of  a partner  is  con- 
nam  cum  in  cjus  locum  alius  sue-  fiscatcd  ; for  this  partner,  as  another 
cedit,  pro  mortuo  habetur.  person  succeeds  into  his  place,  is  con- 

sidered dead. 

D.  xvii  2.  65.  12. 

8.  Item  si  qnis  ex  sociis,  mole  8.  So,  too,  if  one  of  the  partners, 

debiti  prKgravatus,  bonis  suis  ces-  borne  down  by  the  weight  of  his  debts, 
serit  et  ideo  propter  pubhea  aut  makes  a cession  of  his  goods,  and  his 
propter  privata  dobita  substantia  property  is  therefore  sold  to  satisfy  his 
ejus  veneat,  solvitur  societas.  Sed  debts,  public  or  private,  the  partner- 
hoc  casu  si  adhuc  consentient  in  ship  is  dissolved.  But  in  this  case,  if 
societatem,  nova  videtur  incipere  the  parties  agree  still  to  continue  part- 
societas.  ners,  a new  partnership  would  seem 

to  be  begun. 

Oai.  iii  163,  164. 

The  persona  of  an  individual  might,  we  know,  bedestroyed  even 
in  his  lifetime  and  pa.s.sed  on  to  a successor,  as,  for  instance,  by 
the  maxima  and  media  capitis  deminutio,  and  by  the  publicatio 
or  confiscation  of  all  the  goods  of  the  deminutus,  which  was  one  of 
their  consequences,  so  that  the  fiscus  was  his  succassor  (D.  xlviii. 

20.  1),  or  by  the  sale  of  his  property  in  the  mass  either  for  the 
profit  of  the  treasury  in  the  case  of  criminals  {sectio  bonorum,  the 
old  form  of  publicatio),  or  of  private  individuals  in  certain  cases  ' 
of  insolvency  {emptio  bononi/m),  or  when  he  had  made  a cessio 
bonorum  under  the  lex  Julia.  (See  Tit.  12  of  this  Book.)  In 
the  time  of  Justinian  sales  in  one  ma.ss  of  a whole  patrimony  were 
obsolete,  and  therefore  confisaation  (publicatio),  when  the  fiscus 
was  the  succe.ssor,  and  cessio  bonorum  are  alone  mentioned  here; 
the  latter,  however,  as  taking  away  the  fortune  of  the  partner,  and 
not  as  destroying  his  persona. 

Of  course  the  partnership  might  be  immediately  renewed  with 
the  partner  whose  goods  hacl  been  confiscated  or  ceded  to  creditors, 
if  the  other  partners  were  willing  to  enter  into  what  was  really  a 
new  partnership,  as  it  might  if  the  partner  had  lost  his  civitas  by 
the7)ie<iia  deminutio ; for  partnership,  being  a contract  of  the  ;7fcs 
gentium,  could  be  formed  witli  a stranger.  (O.vi.  iii.  1.54.)  The 
minima  capitis  deminutio  did  not  cau.se  a dissolutio)i  of  the 
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partnership,  and  a person  arrogated  or  emancipated  still  remained 
a partner.  (D.  xvii.  2.  65.  11 ; Poste’s  Oaiua,  426.)  The 
arrogator,  however,  did  not  become  a partner,  as  a new  partner 
could  not  be  introduced  without  the  consent  of  the  others. 
Societas  quemadmodum  ad  heredea  aocii  non  tranait,  ita  nec 
ad  arrogatorem,  ne  alioquin  invitua  quia  aociua  efficiatur  cui 


non  vult.  (D.  xvii.  2.  65. 11.) 

9.  Socins  Bocio  ntrum  eo  nomine 
tantum  teneatnr  pro  Bocio  actione, 
Bi  quid  dolo  commiBerit,  Bicut  is,  qui 
depor.i  apud  ee  passuB  eBt,  an  etiam 
culpte,  id  est  desidiee  atque  neg- 
ligentiaa  nomine,  queesitum  est  : 
pnevaluit  tamen,  etiam  culpte  no- 
mine teneri  etun.  Culpa  autem  non 
ad  exactissimani  diligentiam  diri- 
genda  est ; sufficit  enim  talem  dili- 
gentiam in  communibus  rebus 
adhibere  sociiim,  qualem  suig  rebus 
adhibere  solet.  Nam  qui  parum 
diligentem  socium  sibi  aidsumit  de 
se  qneri,  hoc  est  bueb  id  impruden- 
tis  imputare  , debet. 


D. 


9.  It  has  been  questioned  whether 
one  partner  can  only  be  made  answer- 
able  to  another  by  the  action  pro 
BOCIO,  if  he  has  been  guilty  of  malicious 
wrong,  as  a depositai^  is,  or  whether 
also  for  a fault,  that  is,  for  careless- 
ness and  negligence.  The  opinion  has 
prevailed  that  he  is  also  answerable  for 
a fault,  but  the  fault  is  not  to  be 
measured  by  a standard  of  the  most 
perfect  carefulness  possible.  It  is 
sufficient  that  he  should  be  as  careful 
of  things  belonging  to  the  partnership 
as  he  is  of  his  own  property.  For  he 
who  accQpts  as  partner  a person  of 
careless  habits,  has  only  himself  to 
blame,  that  is  must  set  it  down  to  the 
score  of  bis  own  imprudence, 
i 2.  72. 


Societaajua  quodammodo  fratemitatia  in  ae  habet.  (D.  xvii. 
2.  63.  pr.)  Hence,  while  each  partner  had,  if  sued,  an  allowance 
(termed  the  beneficium  competentica)  made  for  him,  and  was  only 
hold  re-sponsible  to  the  extent  of  his  means  (Bk.  iv.  Tit.  6.  38),  yet, 
on  the  other  hand,  if  he  was  condemned  in  an  action  pro  aocio,  he 
was  marked  with  infamy.  (D.  xvii.  2.  63.  pr.,  1-3;  D.  iii.  2.  1.) 

The  action  pro  aocio  was  the  remedy  in  almost  every  case  that 
could  arise  between  partners.  It  was  employed,  for  instance,  to 
enforce  accounts,  to  get  compensation  for  losses,  and  to  dissolve 
the  partnership.  If  any  partner  was  guilty  of  a delict  against  hie 
partners, such  as  theft,  he  would  be  made  amenable  by  such  actions 
aa  the  ccctio  furti,  vi  bonorum  raptorum,  or  legia  Aquilia;,  of 
which  we  read  in  the  Fourth  Book.  There  was  alro  another  action 
incident  to  partnerships  called  the  actio  communi  dividundo, 
which  was  brought  to  procure  a partition,  by  the  judex,  of  the 
common  property.  (D.  xvii.  2.  43;  Introd.  sec.  103.) 


Tit.  XXVI.  DE  MANDATO. 


Mandatum  contrahitur  quinque 
mmlis,  sive  sua  tantum  gratia  aliquis 
tibi  mandet,  sive  sua  et  tua,  sive 
alicna  tantum,  give  sua  et  alicna, 
sive  tua  ct  alicna.  At  si  tua  tantum 
gratia  tibi  mandatum  sit,  superva- 


The  contract  of  mandate  is  formed 
in  five  modes  ; according  as  a manda  ■ 
tor  gives  you  a mandate  for  his  benefit 
only,  or  lor  his  benefit  and  for  yours, 
or  for  the  benefit  of  a third  person 
only,  or  for  his  benefit  and  that  of  a 
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cuum  ost  mandatuni  et  ob  iJ  nulla  third  person,  or  for  your  benefit  and 
ex  eo  obligatio  nec  luandati  inter  that  of  a third  person.  A mandate 
VOS  actio  nascitar.  made  lor  your  benefit  only  is  useless, 

and  does  not  produce  between  you  any 
obligation  or  action  viandati, 

D.  ivii.  I.  2.  pr. ; Gai.  iii.  155,  166. 

In  the  theory  of  Roman  law  one  person  could  not  represent 
another.  The  person  who  actually  made  the  contract,  who  uttered 
the  binding  words,  or  went  through  the  binding  formalities,  was 
the  only  legal  contractor ; he  alone  could  sue  and  be  sued.  The 
law  would  not  take  notice  that  it  was  really  in  behalf  of  another 
that  he  made  the  contract. 

But  a friend  on  whom  reliance  could  be  placed  might  be  per- 
suaded to  make  the  contract  in  his  own  nama  Honour  and  friend- 
ship would  then  etleet  what  the  law  would  not  compel.  This  friend 
would  give  up  all  that  he  gained  by  the  contract  to  the  person  at 
whose  request  he  entered  into  it.  The  promise  to  perform  this  act 
of  friend.ship  wa.s  given,  in  the  old  times  of  Roman  manners,  with 
an  appropriate  formality.  The  person  really  interested  took  the 
friend  by  the  right  hanil,  and  told  him  that  he  placed  in  his  hand 
the  trust  he  wa.s  anxious*  to  have  discharge<l.  The  trust,  or  com- 
mis.sion  itself,  was  hence  callc<l  mandatuvi  (vianu  dahim).  Plau- 
tus thus  di!8cribcs  the  ceremony  (Captiv.  ii.  3): — 

Tvnu.  Jlivc  per  dexteram  tuam,  te  dextera  retinens  manv,, 
(Jbsecro,  infidelior  mihi  ne  fuas,  quam  ego  sum  tiln. 

Tu  hoc  age,  tu  mihi  hrrus  nunc  c.s,  tu  patronus,  tu  pater ; 
Tibi  commendo  spes  opesque  meas. 

Ph.  Mandasti  satis. 

Tlie  execution  of  a mandatum  was  thus  a discharge  of  an  office 
of  friendship.  Originem  ex  officio  at que  amicitiatrahit.  (D.  xvii. 
1.  1.  4.)  And  it  never  last  the  traces  of  its  origin.  It  was  always 
nece.ssarily  gratuitous : the  mandatarius,  i.e.  the  person  charged 
with  the  mandatum,  was  obliged  to  bestow  on  it  the  care  of  the 
most  diligent  pafer/ttmfri<w  (0.  iv.  35.  13),  and  if  he  failed  to  dis- 
charge the  trust,  and  was  condemned  in  an  actio  mandati,  ho  was 
stamped  with  infamy.  (1).  iii.  2.  1 ; Introd.  sec.  48.) 

When  the  introduction  of  the  pnetorian  system  furnished  a 
method  by  which  every  equitable  claim  could  Ije  enforced,  friends 
who  entered  into  such  an  agreement  were  obliged  to  discharge  their 
reciprocal  duties.  The  praetor,  by  the  actio  mandati  dirccta  given 
to  the  mandator,  c<»mpelled  the  mandatarius  to  account  for  all  he 
received,  and  to  pay  over  the  profits,  and,  by  the  actio  mandati 
contraria  given  to  the  mandatarius,  compelled  the  mandator  (i.e. 
the  person  who  requested  the  favour)  to  reimburse,  with  interest, 
the  mandatarius  for  all  cxpen.ses  incurred,  to  indemnify  him  for 
all  lo.s.ses,  and  to  free  him  from  all  obligations  contracted  in  the 
execution  of  the  mandate.  It  is  in  this  sense  that  the  contracts  of 
mandatum  may  be  .said  to  be  bilateral. 

The  prujtoriau  law  went  a great  step  further,  by  allowing  the 
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inamlator  to  brinjf  equitable  actions  a^ain.st,  and  to  be  sued  by,  tlie 
third  party,  with  whom  the  mandatariics  contracted.  First  as  to 
actions  brought  by  the  mandator.  Whatever  direct  actions  the 
mandatarius  would  properly  have  brought  or  was  liable  to,  the 
mandator  was  allowed  to  bring  in  the  sliape  of  actiones  utiles ; 
and  if  the  mandator  sued  or  intended  to  sue,  the  mandatarius 
could  not  sue.  As,  for  instance,  where  the  mandatarius  would 
have  brought  a condictio,  or  an  actio  emjdi  or  venditi,  the  man- 
dator w'as  allowed  to  bring  a condictio  utilis,  or  an  actio  utilis 
empti  or  venditi.  (D.  xix.  1.  13.  25.)  In  the  case  of  a special 
mandate,  these  actions  were  allowed  as  of  course ; in  the  case  of 
a general  mandate,  only  wdieii  the  mandator  had  no  other  way  of 
protecting  his  interests  (D.  xiv.  3.  2) : a mandate  being  termed 
special  when  one  man  charged  another  with  the  execution  of  one 
or  more  particular  things,  and  general  when  he  asked  him  to  repre- 
sent him  in  all  his  atlairs. 

Secondly  as  to  actions  brought  against  the  mandator.  There 
were  some  acts,  of  a solemn  character,  in  which  one  citizen  could 
at  no  time  of  Roman  law  act  for  another,  such  as  bringing  any  of 
the  leijis  actiones,  mancipation,  making  testaments,  or  the  cretio 
or  aditio  of  an  inheritance.  (Bk.  ii.  Tit.  9.  5 note.)  Nor  did  the 
civil  law  ever  permit  any  one,  except  a son  or  a slave  (Tit.  28),  to 
wjntract  for  another  so  as  to  make  the  person  for  whom  he  con- 
tracted tlirectly  responsible  or  directly  able  to  sue  on  the  obligation. 
But  the  pnetorian  system  gradually  recognised  the  intervention  of 
an  agent.  A cof/pitor,  i.c.  a person  authoriseil  formally  to  conduct 
a suit,  was  allowed  to  act  on  I)ehalf  of  the  plaintiH'or  defendant, 
and  fully  repre.sented  his  principal.  (See  Bk.  iv.  Tit.  10.  pr.  note.) 
The  manager  of  a shop  (institor)  and  the  captain  of  a ship 
(muj/iater  navis)  were  permitted  to  bind  their  employers  (Bk.  iv. 
Tit.  7.2),  and  by  an  extension  of  the  actions  appropriate  to  the.se 
ca.scs,  i.e.  by  allowing  a titilis  actio  quasi  institoria  (1).  xvii.  1. 
10.  5),  the  jmetor  made  all  employers  liable  for  acts  of  their 
agents  authorised  by  or  profitable  to  them,  and  allowed  actions 
to  be  brought  directly  against  the  employer  without  regard  to  the 
procurator  or  agent;  ami  this  was  the  mode  in  which  the  mandator 
was  made  resi>onsible.  The  prajtor  also  gave  the  mandator  the 
right  to  sue  directly  without  the  consent  of  the  agent  (D.  iii.  3. 
68) ; a right  not  given  by  the  actiones  institoruv,  and  exercitorive 
except  in  s[x;cial  ca.ses.  Thus,  ultimately,  obligations  were  ac- 
quired by  or  against  tbe  mandator  through  the  agent,  and  not 
for  him  by  the  agent. 

I.  Manduutis  tantuui  Kfalia  in-  1.  A mandate  is  mode  for  the 
terveuit  mandatum,  veluti  si  quis  benefit  of  the  mandator  only ; if,  for 
tibi  mandet,  nt  ncf;otia  ejus  gereres,  instance,  any  one  gives  you  a mandate 
vel  ut  fundmn  ei  ciiicres,  vel  ut  pro  to  transact  his  busiiicas,  to  buy  an 
CO  sponderes.  estate  for  him,  or  to  become  surely 

for  him. 

D.  xvii.  1.  1, 
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Tliis  is  the  usual  case  of  a mandatum.  Justinian  employs 
here,  it  may  be  remarked,  the  word  spondercs,  although  sponaorea 
no  longer  existed.  (See  Tit.  20.) 


2.  Tua  et  maudantis,  veluti  si 
mandet  tibi,  ut  pecuniain  aub  usuris 
crederes  ei,  (^ui  in  rem  ipsius  mutu- 
arelur,  aut  8i,  volente  to  agere  cum 
CO  ex  fidejussoria  causa,  mandet 
tibi,  ut  cum  reo  a^as  periculo  man- 
dantis,  vel  ut  ipsius  periculo  stipu- 
leris  ab  eo,  quern  tibi  deleget  in  id, 
quod  tibi  debuerat. 


2.  A mandate  is  made  for  your 
benefit  and  that  of  the  mandator : if, 
for  instance,  he  gives  a mandate  to 
you  to  lend  money  at  interest  to  a 
person  who  borrows  it  for  the  purposes 
of  the  mandator : or  if,  when  you  are 
about  to  sue  him  as  a fid«jnssor,hepvea 
you  a mandate  to  sue  the  principal  at 
his  risk,  or  to  stipulate  at  his  risk  for 
payment  of  something  owed  by  him  to 
you,  with  a person  whom  he  appoints 
as  his  substitute. 


D.  xvii.  1.  2.  4 ; D.  x^-ii.  1.  46.  7,  8. 


Volente  te  agere  cum  eo  ex  Jidejuaaoria  cauaa.  Under  the 
law  anterior  to  Justinian,  the  creditor  could  sue  either  the  debtor 
or  the  fulejusaor,  but  not  both.  If  he  elected  to  sue  the  latter, 
the  fidejuaaor  might  give  him  a mandatum  to  sue  the  debtor,  and 
then,  if  the  creditor  did  so,  the  fidejuaaor  would  be  freed  from 
any  obligation  as  Jidejussor,  but  would  be  bound  as  mandator  ; 
and  thus  the  mandate  would  be  for  the  benefit  of  the  fidejuaaor, 
because  he  would  be  sued  after  the  principal,  and  for  the  bene- 
fit of  the  creditor,  because  he  could  sue  the  principal  first  and 
then  the  surety  in  his  quality  of  mandator,  whereas  he  could 
not  ordinarily  sue  both  the  principal  and  the  surety,  but  was 
obliged  to  make  his  choice  between  them,  as  the  litia  contea- 
tatio  in  the  action  he  first  brought  extinguished  the  obligation 
they  had  jointly  made.  This  could  not  be  of  any  use  after  Jus- 
tinian had  decided  that  the  principal  debtor  should  be  sued  first, 
and  then,  if  there  was  any  deficiency,  the  fidejuaaor.  (See  Tit 
20.  4.) 

Ah  eo  quern  tibi  deleget.  The  debtor  points  out  to  the  creditor 
a third  person  who  owes  tlie  debtor  a sum  equal  to  his  debt  to  the 
creditor,  and  asks  the  creditor  to  stipulate  with  this  third  person 
for  i>ayment  of  the  amount  due  from  the  debtor.  If  the  third 
person  does  not  pay,  the  debtor  is  held  responsible  as  mandator. 
The  creditor  thus  benefits,  as  he  has  two  persons  to  sue,  and  the 
debtor  benefits,  because  he  employs  his  creditor  to  collect  a debt 
due  to  him. 

3.  Aliona  tantnm  causa  inter-  3.  A mandate  is  made  for  the  bene- 

vonit  mandatum,  veluti  si  tibi  man-  fit  of  a third  person,  if,  for  example, 
det,  ut  Titii  negotia  gereres,  vel  ut  the  mandator  bids  you  manage  the 
Titio  fundum  emeres,  vel  ut  pro  affairs  of  Titius,  or  buy  an  estate  for 
Titio  sponderes.  Titius,  or  become  surety  for  Titius. 

D.  xvii  1.  2.  2. 

4.  Siia  et  alicna,  veluti  si  de  4.  A mandate  is  made  for  the  bene- 
commmiibus  siiis  et  Titii  negoliis  fit  of  the  mandator  and  of  a third 
gorendis  tibi  mandet,  vel  ut  sibi  et  person,  if,  for  examx>le,  the  mandator 
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Titio  frnidum  emeres,  vel  ut  pro  eo 
et  Titio  spomleres. 


D.  xvii, 

5.  Tna  et  tJienn,  velati  si  tibi 
mandct,  ut  Titio  sub  usuris  crcdores. 
Quodsi  ut  sine  usuris  crederes,  alieua 
tantum  gratia  intercedit  mandatum. 


D.  xvii. 

6.  Tua  tantum  gratia  intcrvenit 
mandatuin,  veluti  si  tibi  uiimdot, 
ut  pccunias  tuas  potius  in  emp- 
tiones  prsedioruin  coUoccs,  quam 
fenercs,  vel  ex  diverse  ut  feneres 
potius,  quam  in  einptiones  prsdi- 
orum  colloces.  Cujus  generis  man- 
datum  magis  con^um  est  quam 
mandatum  et  ob  id  non  est  obliga- 
torium,  quia  nemo  ex  oonsilio  man- 
dati  obligatnr,  etiamsi  non  expediat 
ei,  oui  dabitur,  cum  liberum  cuique 
■it  apud  se  explorare,  an  expediat 
consilium.  Itaque  si  otiosam  pe- 
cuniam  domi  te  habentem  hortatus 
fuorit  aliquis,  ut  rem  aliquara  em- 
eres vel  earn  crederes,  quamvis  non 
exircdierit  tibi  earn  emisse  vel  cre- 
didisse,  non  tamen  tibi  mandati 
tenetur.  Et  adeo  hsc  ita  sunt,  ut 
queesitum  sit,  an  mandati  teneatur, 
qui  mandavit  tibi,  ut  Titio  pecuniam 
fenerares : sed  obtinuit  Sabini  sen- 
tentia,  obligatorinm  esse  in  hoc  casu 
mandatum,  quia  non  aliter  Titio 
crodidisses,  quam  si  tibi  mandatum 
esset. 

Gai.  iii.  166 ; 


gives  yon  a mandate  to  manage  affairs 
coiiimun  to  himself  and  Titius,  or  to 
buy  an  estate  for  himself  and  Titius, 
or  to  become  surety  for  himseU  and 
Titius. 

1.  2.  3. 

6.  A mandate  is  made  for  your 
benefit  and  for  that  of  a third  person, 
if,  for  instance,  the  mandator  bids  you 
to  lend  money  at  interest  to  Titius. 
Were  the  money  to  be  lent  without 
interest,  the  mandate  would  be  only 
for  the  benefit  of  a third  person. 

1.  2.  6. 

6.  A mandate  is  made  for  your 
benefit  only,  if,  for  example,  the  man- 
dator bids  you  invest  your  money  in 
the  purchase  of  land  rather  than  put 
it  out  to  interest,  or  conversely.  Such 
a mandate  is  rather  a piece  of  advice 
than  a mandate,  and  consequently  is 
not  obligatory,  as  no  one  is  bound  by 
giving  advice,  although  it  be  not  judi- 
cious, as  each  may  judge  for  himself 
what  the  worth  of  the  advice  is.  If, 
therefore,  you  have  a sum  of  money 
lying  idle  in  your  house,  and  any  one 
Eidvises  you  to  make  a purchase  with 
it,  or  put  it  out  to  interest,  although 
it  may  not  be  advantageous  to  you  to 
have  made  this  purchase,  or  to  have 
lent  your  money,  yet  your  adviser  is 
not  bound  by  an  action  mandati.  So 
much  so,  that  it  has  been  questioned 
whether  a person  is  bouna  by  this 
action  who  has  given  yon  a mandate  to 
lend  your  money  at  interest  to  Titius. 
But  the  opinion  of  Sabinus  has  pre- 
vailed, that  such  a mandate  is  obliga- 
tory, as  you  would  not  have  lent  your 
money  to  Titius  unless  the  mandate 
had  been  given  to  you. 

D.  xvii.  1.  2.  6. 


It  was  a very  narrow  line  which  divided  the  expression  of  a 
mere  opinion  advising  another  person  to  do  a thing,  and  such  a 
request  to  him  to  do  it  as  involved  the  responsibilities  of  a man- 
datum.  Everything  depended  on  the  intention  of  the  parties. 
The  question  was,  did  the  person  who  expressed  the  opinion,  or 
made  the  request,  mean  to  say  that,  if  the  opinion  would  not  be 
adopted,  or  the  request  granted,  unless  he  made  himself  responsible 
for  the  consequences,  he  was  willing  to  become  responsible  ? If 
he  did  mean  this,  he  was  treated  as  a mandator. 

A mandator  stood  in  this  and  similar  cases  almost  exactly 
in  the  place  of  a fidejussor.  Neque  enim  mullum  re/erre  pros- 
aens  quia  interrogatva Jidejubeat,  an  absens  mandet.  (D.  xvii.  1. 
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32.)  Accoriliiif^ly,  in  the  Dij^c.st  and  the  Cofle,  the  two  are  treated 
of  under  the  sainc  head,  de, JidejuHSorihus  ct  mandalimhus.  For 
the  mandate  might  be  an  intercessio,  i.e.  a mode  in  which  a third 
party  steps  in  between  two  others  as  a surety  for  one  of  them, 
an<l  was  subject  to  the  general  rules  common  to  acces.sory  contracts, 
such  as  the  prohibition  of  the  senatitaconsultum  Velleianum  with 
respect  to  women,  the  benejiciuvi  discussionis  under  Justinian, 
i.e.  that  the  principal  should  be  .sued  first,  the  benejicium  di- 
vvtioyiis  under  Hadrian’s  rescript,  i.e.  that  the  liabilities  of  co- 
sureties should  be  divided,  and,  to  some  extent,  the  benejicium 
cedendarum  actionum.  (See  Tit.  20.  4.) 

But  the  mandatum,  being  a distinct  and  not  an  accessory 
contract,  was,  in  .some  points,  distingui.shed  from  a jidejussio. 
1.  The  montiator  was  sometimes  considered  more  responsible  than 
the  jidejussor.  If  a minor  boiTowed  money  under  a guarantee,  and 
was  restitutus  in  integrum,  Ulpian  says  it  was  doubtful  whether 
the  loss  should  fall  on  the  creditor  or  the  jidejussor ; but  he  is 
clear  it  ought  to  fall  on  the  mandator  if  the  guarantee  was  given 
by  mandate,  not  by  jidejussio.  (D.  iv.  4.  13.  pr.)  2.  The  debtor 
and  jidejuss(jr  being  liable  for  the  same  debt,  the  litis  contes- 
tatio  in  a suit  again-st  the  debtor  released  the  fidejussor ; but  this 
was  not  so  in  the  case  of  the  mandator,  wno  was  bound  by  a 
separate  contract.  Justinian  altered  the  law,  and  made  the  action 
against  the  fidejussor  survive,  thus,  as  he  says,  placing  him  in  the 
position  of  the  mandator.  (C.  viii.  41.  28.)  3.  If  once  there 
was  a litis  contestatio  in  a suit  against  the  fidejussor,  it  was  no 
longer  open  to  the  fidejussor  to  demand  that  the  actions  against 
the  debtor  and  the  other  fidejussores  .should  be  ceded  to  him,  for 
the  litis  contestatio  had  extinguished  them  ; but  neither  the  litis 
contestatio  nor  judgment  against  the  debtor  affected  the  claim  of 
the  mandator  for  the  cession  of  actions.  (D.  xlvi.  3.  95.  10.) 
4.  The  fidejussor  could  only  claim  that  the  actions  which  the 
creditor  actually  had  should  be  ceded  to  him  ; but  the  mandator 
was  altogether  released  if  the  creditor  had  abandoned  the  right  of 
bringing  any  action  he  could  have  brought,  because,  the  contracts 
being  distinct  and  the  creditor  bound  by  a bilateral  contract  to 
the  mandator,  if  he  had  not  fulfilled  his  duty,  the  mandator  was 
free  from  his  obligation.  (D.  xlvi.  3.  95.  11.) 


7.  niud  quoque  inandatam  non 
ost  obligatorium,  quod  contra  bonos 
mores  est,  velnti  si  Titius  de  furto 
ant  damno  faciendo  aut  de  injuria 
facienda  tibi  mandot.  Licet  enim 
pcenam  istius  focti  nomine  pricsti- 
teris,  non  tomen  uUam  babes  ad- 
versus  Titium  actionem. 

Gai.  iiL  1.57 ; 


7.  .\  mandate,  again,  is  not  obliga- 
tory which  is  contrary  to  fiont  mores  ; 
as,  for  instance,  if  Titius  gives  you  a 
mandate  to  commit  a tiieft,  or  do  a 
harm  or  injury  ; for  although  you  pay 
the  penalty  of  what  you  may  do,  you 
have  not  in  such  a case  an  action 
against  Titius. 

D.  xvii.  1.  22.  6. 


8.  Is,  qui  exsequitur  mandatum,  8.  A mandatary  must  not  exceed 
non  debet  excedere  fines  mandati.  the  limits  of  the  mandate  ; for  instance, 
Ut  ccce  si  quis  usque  ad  centum  if  a maudator  bids  you  buy  land  or 
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(lurpos  miindaverit  tibi,  fiintluin  become  surety  for  Titius  up  to  the 
ciuercs  vel  iit  pro  Titio  spondcros,  .amount  of  ii  luiii(]rcd  aurri,  you  imist 
neipic  pluris  emcrc  debt's  neque  in  not  exceed  tliis  sum  in  making  tlio 
ainpliurem  pccvmiam  fidejubere  ; purchase  or  becommg  surety,  otherwise 
alioquin  non  habebis  cum  eo  man-  you  will  not  have  an  action  vianilati ; 
dati  actionem  : odeo  quidem,  nt  so  much  so,  that  Sabinus  and  Cassius 
Sabino  et  Cassio  placuerit,  etiain  thought  that  even  if  you  limited  your 
si  usque  ad  centum  aurcos  cum  eo  action  to  a hundred  aurei,  you  would 
agere  vclis,  inuliliter  tc  acturum.  bring  it  in  vain.  The  authors  of  the 
Divers®  schol®  auctorcs  recto  te  opposite  school  think  that  you  may 
usque  ad  centum  aureos  acturum  riglitly  bring  an  action  limitc'd  to  a 
existimant  ’ qu®  sententia  sane  hundred  aurei,  and  this  opinion  is 
benignior  est  Quod  si  minoris  doubtless  the  more  gracious.  If  you 
emeris.  habebis  scilicet  cum  eo  ac-  lay  out  less  on  the  purchase,  you  can 
tionem,  quoniam  qui  mandat,  ut  sibi  certainly  bring  an  action  against  the 
centum  aurcorum  fundus  emeretur,  mandator ; for  a person  who  gives  a 
is  utique  mandasse  intellegitur,  ut  mandate  that  an  estate  shall  be  bought 
minoris,  si  possit,  emeretur.  for  him  at  the  price  of  a hundred  aurei, 

is  understood  to  mean  that  it  should 
be  bought  for  less  if  (>ossible. 

Gai.  hi.  101  ; D.  xvii.  1.  3.  2;  D.  xvii.  1.  4.  D. 

Qui  excessit,aliad  quid  facerevidetur.  (D.  .xvii.  1.  .5.)  ,Su- 
bimi.s,  in  giving  the  opinion  mentioned  in  the  text,  in.si.sted  very 
rigoron.sly  on  the  eftect  of  the  tiling  done  being  aliud  quid. 

9.  liecte  quoque  mandatum  con-  9.  The  mandate,  although  validly 
tractum,  si,  dum  adhuc  Integra  res  formed,  is  extinguished,  if  it  is  revoked 
sit,  rcvocatum  fuorit,  ovonescit.  before  it  is  begun  to  be  executed. 

Gal  iii.  1,59. 

'Fhe  power  of  revoking  the  mandate,  if  the  revocation  did  not 
harm  the  rnandatarius,  and  if  the  matter  wits  .still  rea  integra, 
gives  a peculiar  feature  to  this  contract.  The  contract  was  formed, 
and  yet  it  was  not  certain  to  come  into  operation. 

10.  Item  si  adhuc  integro  man-  10.  A mandate  is  also  extinguished, 
dato  mors  altorutrius  iiiterveniat,  id  if,  before  it  is  begun  to  be  executed, 
est  vel  ejus,  qui  maudaverit,  vel  the  mandator  or  mandatary  dies.  Hut 
ejus,  qui  mandatum  susoeperit,  motives  of  convenience  have  given  rise 
solvitur  mandatum.  Sed  utihtatis  to  the  decision,  that  if,  after  the  death 
causa  receptum  est,  si  mortuo  eo,  of  the  mandator,  y'ou,  in  ignorance  of 
qui  tibi  mandaverit,  tn  ignorans,  his  decease,  execute  the  mandate,  you 
eum  decessisse,  exsecutus  fueras  may  bring  on  action  maiuiati ; other- 
mandatum,  posse  te  agere  mandati  wise  you  would  be  prejudiced  by  what 
actione : aliociuin  justa  et  probabilis  was  allowable  and  natural  ignorance, 
ignorantia  damnum  tibi  atferat.  Et  Similarly  it  has  been  decided  that,  if 
huio  simile  est,  quotl  placuit,  si  debi-  debtors  make  a payment  to  the  steward 
tores  raanumisso  dispensatore  Titii  of  Titius,  after  he  has  been  en- 
per  ignorantiam  liberto  solverint,  franchised,  in  ignorance  of  his  en- 
liberari  eos : cum  alioquin  stricta  franchisement,  they  are  freed  from 
juris  ratione  non  possont  hberari,  their  obligation,  although,  in  strict 

3nin  alii  solvissent,  quam  oui  solvere  law,  they  could  not  bo  freed,  as  they 
ebuerint.  have  moile  the  payment  to  a person 

other  than  him  to  whom  they  ought  to 
have  mode  it. 

Gai.  iiL  ICO;  1).  xvii.  1.  20.  pr. 
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Manumisso.  It  would  be  tlie  .same  if  the  slav’c  had  not  been 
enfrancbised,  but  bad  been  .sold,  or  bad  hi.s  oflice  of  di^jx’umtor 
taken  from  him  without  the  knowledge  of  the  debtors.  (D.  xlvL 
3.  51.) 

11.  Mandatuni  non  suscipere  II.  Every  one  is  free  to  refuse  ac- 
liberoiucst:  susceptnm  autein  con-  copting  a mandate,  but  if  it  is  once 
guimnandum  aut  quam  prinium  re-  accepted,  it  must  be  executed,  or  else 
nuntiandum  est,  ut  aut  per  semet  renounced  with  all  despatch  so  as  to 
ipsuin  aut  per  aliura  eandem  rem  pormit  the  mandator  carrying  out  his 
mandator  exsequatur.  Nam  nisi  ita  purpose  himself  or  through  another, 
remintiatur,  ut  Integra  causa  man-  For,  unless  the  renunciation  is  maile  so 
datori  reservetur  eandem  rem  ex-  that  the  mandator  is  still  in  a position 

f)hcandi,  nihilo  minus  mandati  actio  to  do  this,  an  action  mandati  may  he 
ocum  habet,  nisi  si  justa  causa  brought  in  spite  of  the  renunciation 
interceasit  aut  non  renuntiandi  ant  of  the  mandatary,  unless  some  goisl 
intempestive  renuntiandi.  reason  has  prevented  him  making  the 

renunciation,  or  making  it  within  a 
pro[)er  time. 

D.  xvu.  1.  22.  11. 

Nisi  si  justa  causa.  For  example,  a sudden  and  serious  illness, 
a deadly  enmity  springing  up  between  the  mandator  and  the  man- 
datarius,  or  the  insolvency  of  the  former.  (D.  xvii.  1.  23-25.) 
In  the  execution  of  the  mandate  the  mandatarius  was  bound  to 
u.se  the  diligence  of  a bonus  paterfamilias.  (Tit  27.  1.) 

12.  Mandatum  ct  in  diem  difierri  12.  A mandate  may  bo  made  to 
ct  sub  condicione  fieri  potest.  take  eflcct  from  a particular  time,  or 

may  be  made  conditionally. 

D.  xvii.  1.  1.  3. 

13.  In  Eumma  sciendum  est,  13.  Lastly,  it  may  be  observed, 
mandatum,  nisi  gratuitum  sit,  in  that  unless  a mandate  is  gratuitous, 
ahum  fomiam  nogotii  cadere : narn  it  will  take  the  form  of  some  other 
mercede  constituta,  incipit  locatio  contract ; for,  if  a consideration  is  fixed 
et  conductio  esse.  Kt  ut  generali-  on,  it  is  a contract  of  letting  on  hire, 
ter  dixerimus : quibus  casibus,  sine  And  generally  we  may  say,  that  in 
mercede  suscepto  officio,  mandati  every  case  in  which,  whenever,  the 
aut  depositi  contrahitur  negotium,  duty  being  undertaken  without  pay, 
his  casibus,  interveniente  mercede,  there  is  a contract  of  mandate  or  dc- 
locatio  et  conductio  contrahi  intel-  posit,  in  every  such  case,  if  pay  is 
legitur.  Et  idco  si  fulloni  polienda  received,  the  contract  is  one  of  letting 
curandave  vestimenta  dederis  aut  to  hire.  If,  therefore,  a person  gives 
sarcinatori  sarcienda,  nulla  mercede  his  clothes  to  a fuller  to  be  scoured  or 
constituta  neque  promissa,  mandati  cleaned,  or  to  a tailor  to  bo  mended, 
competit  actio.  without  any  pay  being  agreed  on  or 

promised,  an  action  maifdati  may  bo 
brought. 

Oai.  ii.  102 ; D.  xvii.  1.  1.  4. 

Although  the  execution  of  the  mandatum  was  necessarily  gra- 
tuitous, yet,  without  making  the  contract  a locatio  conductio,  a 
mandator  might  offer  a reward  to  the  mandataritis,  not  exactly 
in  payment  of,  but  in  gratitude  for,  his  services.  Such  a recom- 
jKiiise  was  called  honorarium,  or  sometimes  salarium,  a term  that 
was  e.specially  applied  to  the  recompense  oft’ered  to  those  who  ex- 
ercised the  liberal  professions,  sucli  as  philasojdiers,  rhetoriciaus, 
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pln’sicians,  advocates,  &c.  These  honoraria  could  not  be  made  the 
■subject  of  an  action ; but  the  magistrate,  praetor,  or  praeses  of  the 
province  pronounced  extra  ordinem  (see  Introd.  sec.  108)  whether 
they  were  due  and  what  wais  the  proper  amount.  (D.  1.  13.  1.) 


Tit.  XXVIL  DE  OBLIGATIONIBUS  QUASI  EX 
CONTRACTU. 

Post  genera  contractuam  enum-  Having  enumerated  the  difTercnt 
erata  dispiciamus  etiam  de  his  obli-  kinds  of  contracts,  let  ns  treat  of  those 
gationibus,  qus  non  proprie  quidem  obligations  which  do  not  spring,  pro- 
ex  contractu  nasci  intelleguntur,  perly  speaking,  from  a contract,  but 
sed  tamen,  quia  non  ex  m^eficio  yet,  as  they  do  not  take  their  origin 
substantiam  capiunt,  quasi  ex  con-  from  a delict,  seem  to  arise,  as  it  were, 
tractu  nasci  videntur.  from  a contract. 

If  obligations  were  to  be  considered  as  always  ari.sing  either  ex 
contractu  or  ex  delicto,  one  man  could  only  be  bound  to  another  in 
one  of  two  ways ; either  by  a mutual  exercise  of  will  he  had  entered 
into  an  agreement  with  him,  or  he  had  done  him  some  injury  which 
he  ought  to  repair.  But  there  were  many  instances  in  which  justice 
required  that  he  should  be  considered  bound,  where  no  contract  had 
been  made,  and  where  nothing  to  which  the  law  gave  the  technical 
term  of  delictum  had  been  committed.  Such  cases,  however,  if 
separately  examined,  would  approach  either  to  an  ohligatio  ex 
contractu  or  to  one  ex  delicto.  If  it  more  nearly  resembled  the 
former,  the  binding  tie  was  called  an  ohligatio  quasi  ex  contractu  ; 
if  the  latter,  it  was  called  an  ohligatio  quasi  ex  delicto.  (See  Introd. 
sec.  87,  88.) 

The  leading  distinction  between  obligations  ex  contractu  and 
those  quasi  ex  contractu  is,  that  in  the  former  one  person  choo.ses 
to  bind  himself  to  another,  in  the  latter  he  is  placed  in  such  cir- 
cumstances that  he  is  thereby  bound  to  another.  To  take,  for 
instance,  the  examples  given  in  the  Title  ; if  I take  upon  me  the 
management  of  my  neighbour’s  affairs,  become  tutor,  have  things 
in  common  with  others  who  are  not  my  partners,  accept  an  in- 
heritance, or  receive  money  not  due  to  me,  the  mere  fact  of  my  so 
conducting  myself  imposes  upon  me  certain  duties  which  the  law 
will  force  me  to  fulfil.  Of  course,  if  I make  an  expre-ss  agreement 
in  any  of  these  cases,  I am  then  bound  by  the  agreement,  and  not 
by  the  circumstances  of  my  positioa  It  is  only  in  the  absence  of 
any  agreement  thatl  am  bound  by  an  ohligatio  quasi  ex  contractu. 
An  ohligatio  quasi  ex  contractu  does  not  rest  on  any  contract  at 
all ; it  rests  on  a fact  or  event,  but  there  is  an  analogy  between  a 
contract  and  the  kind  of  fact  or  events  which  give  rise  to  an  ohli- 
go  tio  quasi  ex  contractu,  for  they  both  create  rights  in  personam. 
(See  Austin,  Jurisprudence  (ed.  1869),  p.  944.)  The  instances  of 
obligations  quasi  ex  contractu  which  follow  are  only  meant  as 
examples,  not  as  an  exhaustive  list. 

c 0 
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1.  Igitur  cum  quis  absentis  ne 
gotia  gesaerit,  ultro  citroque  inter 
eoB  nascuntur  actiones,  quie  appel- 
lantur  negotiorum  gestorum  : sed 
domino  quidem  rei  gests  adversus 
eum,  qui  gessit,  directa  competit 
actio,  negotiorum  autem  gestori  con- 
traria.  Quas  ex  nuUo  contractu 
proprie  naaci  manileatum  eat : quippe 
ita  nascuntur  iats  actionea,  ai  sine 
mandate  quiaque  alienis  negotiis 
gerendia  sc  obtulerit : ex  qua  causa 
ii,  quorum  negotia  geata  fuerint, 
etiam  ignorantes  obligantur.  Idque 
utilitatis  causa  receptum  eat,  ne 
abaentium,  qui  subita  featinatione 
coacti,  nulii  demandata  negotiorum 
auorum  adminiatratione,  peregre 
profecti  essent,  deaererentor  ne- 
gotia ; quas  sane  nemo  curaturua 
esset,  si  de  eo,  quod  quia  impendiaset, 
nullam  habiturus  esset  actionem. 
Sicut  autem  is,  qui  utiliter  gesaerit 
negotia,  habet  obligatum  dominum 
negotiorum,  ita  et  contra  iste  quo- 
que  tenetur,  ut  adminiatrationis  ra- 
tionem  reddat  Quo  casu  ad  exactis- 
simam  quiaque  diligentiam  oompel- 
litur  reddere  rationem  : nee  aufficit 
talem  diligentiam  adhibere,  ^ualem 
auis  rebua  adhibere  aoleret,  si  modo 
alius  diligentior  commodius  admin- 
istraturus  esset  negotia. 


D.  iii.  5.  2 ; D.  xliv. 


1.  Thus,  if  a person  has  managed 
the  alTairs  of  another  in  his  absence, 
they  have  reciprocally  actions  negoti- 
omm  geitorum,  the  action  belonging  to 
the  owner  against  him  who  has  managed 
his  alTairs  being  an  actio  directa,  and 
the  action  given  to  this  person  against 
the  owner  being  an  actio  contraria.  It 
is  evident  that  these  actions  cannot 
properly  be  said  to  arise  from  a con- 
tract, for  they  arise  only  when  one 
person  has,  without  receiving  a man- 
date, taken  upon  himself  the  manage- 
ment of  the  alTairs  of  another,  and 
consequently  those  whose  alTairs  are 
thus  managed  are  bound  by  an  obliga- 
tion, even  without  their  knowing  it. 
It  is  from  motives  of  convenience  that 
this  has  been  admitted,  to  prevent  the 
entire  neglect  of  the  affairs  of  absent 
persons,  who  may  be  forced  to  depart 
in  baste,  without  having  entrusted  the 
management  to  any  one ; and  certainly 
no  one  would  pay  any  attention  to  their 
affairs,  unless  he  could  recover  by  action 
any  expenses  he  might  be  put  to.  On 
the  other  hand,  just  as  be  who  has  ad- 
vantageously managed  the  affairs  of 
another  maJees  this  person  liable  to 
him  by  an  obligation,  so  he  himself  is 
bound  to  render  an  account  of  his 
management.  And  the  standard  which 
he  is  bound  to  observe  in  rendering 
an  account,  is  that  of  the  most  exact 
diligence,  nor  is  it  sufficient  that  ho 
should  use  such  diligence  as  be  em- 
ploys in  the  management  of  his  own 
affairs,  that  is,  if  it  is  possible  that  a 
person  of  greater  diligence  would  be 
likely  to  manage  the  affairs  of  the 
absent  person  better. 

7.  5.  pr. ; C.  ii.  18.  20. 


Etiam  ignorantes.  If  the  owners  had  known  of  the  part  taken 
in  the  management  of  their  affairs,  there  would  have  been  a man- 
datum  taciturn. 


2.  Tutores  quoque,  qui  tutelee 
judicio  tenentur,  non  proprie  ex  con- 
tractu obligati  intelleguntur  (nullum 
enim  negotium  inter  tutorem  et  pu- 
pillum  contrahitur) : sed  quia  sane 
non  ex  maleficio  tenentur,  quasi  ex 
contractu  teneri  videntur.  Et  hoc 
autem  casu  mutuee  sunt  actionea  ; 
non  tantum  enim  pupillus  cum  tutore 
habet  tutele  actionem,  sed  et  ex 
contrario  tutor  cum  pupillo  habet 
contrariam  tutelffi,  si  vel  impendent 
aliquid  in  rem  pupilli  vel  pro  eo 


2.  Tutors,  again,  who  are  liable  to 
the  action  tutelse,  are  not,  properly 
speaking,  bound  by  a contract,  for 
there  is  no  contract  made  between  the 
tutor  and  the  pupil  ; but  as  they  are 
certainly  not  bound  by  a delict,  they 
seem  to  be  bound  quasi  ez  contractu. 
In  this  case,  too,  there  are  reciprocal 
actions,  for  not  only  has  the  pupil  an 
action  tutelse  against  the  tutor,  but,  in 
his  turn,  the  tutor  has  an  actio  con- 
traria tutelse  against  the  pupil,  if  he 
has  incurred  any  expenses  in  managing 


Digitized  by  Google 


LIB.  III.  TIT.  XXVII. 


387 


fuerit  obligatUB  aut  rem  suam  credi-  the  pupil’s  property,  or  has  entered 
tori  ejuB  obligaverit.  into  an  obligation  for  him,  or  given  his 

own  property  as  security  to  the  pupil’s 
creditors, 

D.  xliv.  7.  5.  1. 

We  should  add  here  the  corresponding  case  of  the  curator. 
Hi.s  jiegotiorum  gestio  did  not  give  rise  to  a special  action,  but 
to  the  actio  Tiegotiormn  gestorum  contraria,  of  which  he  could 
avail  himself  to  reimburse  himself  for  all  reasonable  expenses. 
<D.  iii.  5.  3.  5 ; D.  xxvii.  3.  4.  3.) 

Quasi  ex  contractu  teneri  videntur.  The  exact  translation 
would  be  ‘ seem  to  be  bound  by  a tie  analogous  to  that  by  which 
persons  are  bound  under  contracts’:  but  as  this  is  too  long  a 
phrase  to  repeat  every  time  the  words  quasi  ex  contractu  occur, 
the  Latin  has  been  retained  in  the  translation. 


3.  So,  again,  if  a thing  is  common 
to  two  or  more  persons,  without  there 
being  any  partnership  between  them, 
as,  for  instance,  if  they  have  received 
a joint  legacy  or  gift,  and  one  of  them 
is  liable  to  the  other  by  an  action  com- 
muni  dividundo,  because  he  alone  has 
enjoyed  the  fruits  of  the  thing,  or  be- 
cause the  other  party  has  incurred 
expenses  necessary  for  the  thing,  he 
cannot  he  properly  said  to  be  bound  by 
a contract,  for  no  contract  has  been 
made  ; but  as  he  is  not  bound  by  a de- 
lict, he  is  said  to  be  bound  quasi  ex 
contractu. 

D.  xvii.  2.  31,  34. 

Necessarias  impensas.  L’seful  expenses,  and  notmerely  neces- 
sary ones,  could  be  recovered.  (D.  x.  3.  11.) 

4.  Idem  juris  est  de  eo,  qni  4.  It  is  the  same  with  regard  to  a 
coheredi  suo  familiEe  erciscundse  ju-  person  who  is  bound  to  his  co-heir 
dicio  ex  his  causis  obligatos  est.  under  similar  circumstances  by  an 

action  familix  erciacundx. 

D.  xvii.  2.  34. 

The  actio  familial  erciscundce  was  that  by  which  any  one  heres 
applied  to  the  judge  to  make  a fair  division  of  the  inheritance. 
(See  Introd.  sec.  103.) 

6.  Heres  quoque  legatorum  no-  6.  The  heir,  too,  is  not,  properly 
mine  non  proprie  ex  contractu  obli-  speaking,  bound  in  regard  to  legacies 
gatus  intellegitur ; neque  enim  cum  by  a contract,  for  the  legatee  cannot 
herede  neque  cum  defuncto  ullum  be  properly  said  to  have  made  a con- 
negotium  legatarius  gessisse  proprie  tract  with  the  heir  or  with  the  de- 
dici  potest : sed  quia  ex  malenoio  ceased ; hut,  as  the  heir  is  not  bound 
non  est  obligatos  heres,  quasi  ex  by  a delict,  be  is  considered  to  be 
contractu  dehere  intellegitur.  bound  quasi  ex  contractu, 

D.  xliv.  7.  5.  2. 


3.  Item  si  inter  aliquos  com- 
munis sit  res  sine  societate,  veluti 
quod  pariter  eis  legata  donatave 
esset,  et  alter  eorum  aJteri  ideo 
teneatur  communi  dividundo  judi- 
cin,  quod  solus  fructus  ex  ea  re  per- 
ceperit,  aut  quod  socius  ejus  in  earn 
rem  necessarias  impensas  fecerit : 
non  inteUegitur  proprie  ex  contractu 
obligatus  esse,  quippe  nihil  inter  se 
contraxerunt : sed  quia  non  ex  male- 
ficio  tenetur,  quEui  ex  contractu 
teneri  videtur. 


The  circumstance  of  accepting  the  inheritance  imposed  on  the 

c c 2 
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heir  the  obligation  of  carrying  out  the  testator’s  wishes,  and  this  he 
was  compelled  to  do  by  the  actio  ex  testamento.  If  a particular 
thing  was  given  as  a legacy,  so  that  the  legatee  could  bring  a 
vindicatio,  he  might  exercise  his  choice  between  the  personal  and 
the  real  action. 

6.  Item  ie,  cui  quis  per  errorem  6.  A person  to  whom  money  not 
non  debitum  solvit,  quasi  ex  con-  due  has  been  paid  by  mistake,  is  bound 
tractu  debere  videtur.  Adeo  enim  quasi  ex  contractu.  For  so  far  is  he 
non  intellegitur  proprie  ex  con-  from  being  bound  by  a contract,  that, 
tractu  obligatus,  ut,  si  certiorem  to  reason  strictly,  we  may  say,  as  we 
rationem  sequamur,  magis,  ut  supra  have  said  before,  that  he  is  bound 
diximus,  ex  distractu  quam  ex  con-  rather  by  the  dissolution  than  by  the 
tractu  possit  dici  obligatus  esse : formation  of  a contract  for  a pay- 

nam  qui  solvendi  animo  pecuniam  ment  is  generally  made  to  dissolve,  not 
dat,  in  hoc  dare  videtur,  ut  dis-  to  form,  a contract  and  yet  he  who 
trabat  potius  negotium  quam  con-  receives  it  in  the  case  we  have  men- 
trahat  Sed  tamen  proinde  is,  qui  tioned  is  bound  exactly  as  if  it  had 
accepit,  obligator,  ac  si  mutuum  Uli  been  given  him  as  a mutuum,  and  is 
daretur,  et  ideo  condictione  tenetur.  therefore  liable  to  a condictio. 

D.  xliv.  7.  5.  3. 

If  a person  knowingly  made  a payment  not  due,  he  could  not 
recover  what  he  paid,  as  the  payment  was  treated  as  a gift  (D. 
1.  17.  53) ; nor  could  he,  if  he  paid  what  was  due  by  a natural, 
though  not  by  a legal,  obligation,  or  if  he  paid  sooner  than  he 
need  have  done  what  he  must  pay  at  a certain  date ; but  he  could 
recover  if  he  paid,under  a conditional  undertaking,  before  the  event 
had  happened.  (D.  xii.  6.  64.)  Whether  the  error  which  would 
permit  him  to  recover  might  be  one  arising  from  ignorance  not 
only  of  fact  but  of  law,  is  uncertain.  We  find  on  the  one  hand 
such  statements  as  Juris  ignorantia  suum  petentihua  non  nocet 
(D.  xxii.  6.  7),  and  on  the  other  such  as  Regula  est  juris  quidem. 
ignorantiam  cuique  nocere.  (D.  xxii.  6.  9 ; C.  i.  18.) 

The  word  ‘ pay,’  ' solvo,’  must  be  taken  in  a much  more  ex- 
tended sense  than  the  payment  of  money.  It  must  be  considered 
as  including  anything  given  to  or  done  for  another. 

It  is  here  said  that  the  person  who  receives  what  is  not  due  is 
bound  not  merely  quasi  ex  contractu,  but  as  if  he  had  been  bound 
by  a particular  contract,  viz.  mutuum.  So  the  persons  interfering . 
in  the  affairs  of  another,  the  tutor  and  the  curator,  are  bound  as  if 
by  a mandate,  and  the  persons  mentioned  in  paragr.  3 and  4 as  if 
they  were  bound  by  the  particular  contract  of  societaa. 

The  remedy  of  the  person  who  had  paid  by  mistake  was  termed 
condictio  indebili,  and  if  the  thing  paid  or  given  over  was  money, 
or  anything  of  which  an  equal  quantity  could  be  given  in  return, 
the  action  was  precisely  like  the  condictio  certi  protecting  a mu- 
tuum. (See  Tit  13.  2.  note  7.)  But  if  it  was  not  of  this  nature, 
if,  for  example,  a freedman,  bound  to  render  some  services  to  his 
patron,  had  by  mistake  rendered  other  services,  he  could  recover 
the  value  of  the  .services  rendered,  and  this  was  an  uncertain 
amount.  This  does  not  resemble  the  position  of  a person  recover- 
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ing  a TOutuwm.  (D.  xii.  6.  26.  12.)  The  non-liabilitj’ of  a pupil 
to  repay  what  he  had  received  without  being  due  to  him  has  been 
noticed  in  Tit.  14.  1. 

7.  £x  quibusdam  tamen  causis  7.  In  some  cases,  however,  money 
repeti  non  potest,  qnod  per  errorem  paid  by  mistake  cannot  be  recovered, 
non  debitum  solntum  sit.  Namque  The  ancients  have  decided  that  this  is 
definiverunt  veteres,  ex  quibus  so  in  cases  in  which  the  amount  re- 
causis  infitiando  lis  crescit,  ex  his  covered  is  increased  if  the  liability  is 
causis  non  debitum  solutum  repeti  denied ; as,  for  instance,  in  actions 
non  posse,  veluti  ex  lege  Aquilia,  brought  under  the  .4  qui/io,  or  with 
item  ex  legato.  Quod  veteres  quidem  respect  to  a legacy.  The  rule  was 
in  his  legatis  locum  habere  voluer-  only  applied  by  the  ancients,  in  the 
nnt,  qus  certa  constituta  per  dam-  case  of  legacies  where  specific  things 
nationem  cuicumque  fuerunt  legata : were  given  per  damnationem.  But 

nostra  autem  constitutio  cum  unam  our  constitution,  which  has  placed  all 
naturam  omnibus  legatis  et  fidei-  legacies  and  fideicommissa  on  the  same 
commissis  indulsit,  hujusmodi  au^-  footing,  has  decided  that  this  increase 
mentum  in  omnibus  legatis  et  fidei-  should  be  extended  to  all  legacies  and 
commissis  extendi  voluit : sed  non  fideicommissa.  It  has  not,  however, 
omnibus  legatariis  preebuit,  sed  tan-  given  it  in  behalf  of  all  legatees,  but 
tummodo  in  bis  legatis  et  fideiconi-  only  in  the  case  of  legacies  and  fidei- 
missis,  quse  sacrosanctis  ecclesiis  commiasa  left  to  holy  churches  and 
ceterisque  venerabilibus  locis,  quss  other  venerable  places  held  in  honour 
religionis  vel  pietatis  intuitu  hon-  from  feelings  of  religion  or  piety ; 
orificantor,  derelicts  sunt,  qus  si  such  legacies,  although  paid  when  not 
indebita  solvantur,  non  repetuntur.  due,  cannot  be  recovered. 

Gai.  ii.  283,  and  iv.  9,  171 ; C.  iv.  5.  4 ; C.  L 2.  23. 

This  penalty,  first  exacted  from  those  who  denied  that  a judg- 
ment pronounced  against  them  had  been  pronounced,  was  extended 
to  cases  of  refusing  to  pay  legacies  given  per  damnationem,  to 
cases  under  the  lex  Aquilia  (Bk.  iv.  Tit.  3),  and  to  many  other 
cases.  (Bk.  iv.  Tit.  6.  19,  23.) 

In  all  cases  where  by  denying  his  liability  the  person  liable 
might  have  an  increased  amount  ultimately  recovered  against  him, 
it  was  considered  that  paying  the  thing  for  which  he  was,  or  for 
which  he  thought  himself,  liable,  was  but  a mode  of  escaping  from 

Faying  a penalty,  and  that  it  was  paid  in  order  to  attain  security. 

f,  therefore,  it  was  discovered  that  the  thing  need  not  have  been 
paid,  yet,  as  the  person  who  paid  it  had  paid  it  to  purchase  secu- 
rity, he  could  not  recover  it  back. 

Nostra  constitutio.  This  constitution  is  not  to  be  found  in  the 
Code,  but  we  have  provisions  in  the  Code  bearing  on  the  subject. 
(See  C.  vi.  43.  2.  1-3.) 

Ceteris  venerabilibus  locis.  Such,  for  instance,  as  monasteries, 
asylums  for  strangers,  orphans,  the  aged,  &c.  (C.  -L  2.  23.) 
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Tit.  XXVIII.  PER  QUAS  PERSONAS  NOBIS 
OBLIGATIO  ADQUIRITUR. 

E^cpositisgeneribusobligationum,  After  having  gone  through  the 
qua?  ex  contractu  vel  quasi  ex  con-  different  kinds  of  obligations  which 
tractu  nascuntur,  admonendi  sumus,  arise  from  a contract,  or  arise  quati  ex 
adqniri  vobis  non  solum  per  vosmet  contractti,  we  may  observe  that  yoa 
il>sos.  Bed  etiam  per  eas  quoque  per-  may  acquire  an  obligation,  not  only 
sonas,  qus  in  vestra  potestate  stmt,  by  yourselves,  but  also  by  those  who 
veluti  per  servos  vestros  et  iilios : are  in  your  power,  as  your  slaves  or 
ut  tamen,  quod  per  servos  quidem  children.  But  there  is  this  distinc- 
vobis  adquiritur,  totum  vestrum  tion  in  acquiring  by  slaves  or  by  chil- 
fiat,  quod  autem  per  liberos,  ^uos  dren,  that  what  is  acquired  for  you 
in  potestate  habetis,  ex  obligatione  by  your  slaves  is  entirely  yours,  while 
fuerit  adquisitum,  hoc  dividatur  that  which  has  been  acquired  by  an 
secundum  imaginem  rerum  proprie-  obligation  through  children  in  your 
tatis  et  ususfructuB,  qnam  nostra  power  is  divided  as  to  the  ownership 
discrevit  constitutio  : ut,  quod  ab  and  usufruct  according  to  the  scheme 
actions  commodum  perveniat,  hujus  as  to  the  ownership  and  usufruct  of 
nsumfructum  quidem  habeat  pater,  things  laid  down  in  our  constitution, 
proprietas  autem  filio  servetur,  sci-  Thus,  of  all  that  is  gained  by  an  ac- 
licet  patre  actionem  movente  secun-  tion,  the  father  will  have  the  usufruct, 
dum  novcllie  nostras  constitutionis  and  the  ownership  will  be  reserved  for 
divtsionem.  the  son,  that  is  to  say,  when  the  action 

is  brought  by  the  father  in  conformity 
with  what  is  laid  down  by  our  new 
constitution. 

G.vi.  iii.  163;  C.  vi.  61.  8.  3. 

By  acquiring  an  obligation  is  meant  that  we  become  creditors, 
and  have  a right  to  the  action  necessary  to  enforce  the  obligation. 

As  to  the  division  of  the  usufruet  and  ownership,  see  Bk.  ii. 
Tit.  9.  1.  It  is  the  object  of  the  oblimtion,  it  may  be  observed, 
not  the  obligation  itself,  that  is  thus  divided  between  the  father 
and  the  son.  Only  the  father  could  bring  the  action  to  enforce 
the  obligation  (patre  actionem  movente).  (C.  vi.  61.  8.  3.) 

1.  Item  per  liberos  homines  et  1.  Again,  acquisition  is  made  for 
alienos  servos,  quos  bona  fide  possi-  you  by  freemen,  and  by  slaves  belong- 
detis,  adquiritur  vobis,  sed  tantum  ing  to  others,  whom  you  possess  hona 
ex  duabus  causis,  id  est  si  quid  ex  fide,  but  only  in  two  cases,  namely, 
operis  suis  vel  ex  re  vestra  adquir-  when  it  arises  from  their  labours,  or 
ant.  from  something  belonging  to  you. 

Gai.  iii.  164. 


See  Bk.  ii.  Tit.  9.  4. 

Per  liberos  homines,  i.e.  by  persons  really  free,  but  whom  we 
bona  fide  believe  to  be  slaves. 

2.  Per  eum  quoque  servum  in  2.  Acquisition  is  equally  made  for 
quo  nsumfructum  vel  usum  habetis,  you  in  the  same  two  cases  by  a slave 
similiter  ex  duabus  istis  causis  vobis  of  whom  you  have  the  usufruct  or 
adquiritur.  use. 

Gai.  iii.  16.5 ; D.  vii.  8.  14.  pr. 
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See  Bk.  ii.  Tit.  9.  4. 

In  the  case  of  a slave  of  whom  we  have  only  the  u.se,  we  can 
only  acquire  when  the  two  cases  unite,  i.e.  when  his  labour  is  ex- 
pended on  somethinj;  that  is  our  property,  for  we  cannot  derive 
any  benefit  from  his  labour  expended  elsewhere, 

3.  Communem  servum  pro  domi-  3.  A slave  held  in  common  im- 
nica  parte  dominis  adquirere  certum  doubtedly  acquires  for  bis  ditlerent 
est,  ezcepto  eo,  quod  uni  nominatim  owners  in  proportion  to  their  interests 
stipulando  aut  per  traditionem  acci-  in  him,  excepting  that,  in  stipulating 
piendo  illi  soli  adquirit,  veluti  cum  or  receiving  oy  tradition  for  one  only, 
ita  stipuletur ; ‘ Titio  domino  meo  whom  he  mentions  by  name,  he  ac- 
dare  spondes?’  sed  si  unius  domini  quires  only  for  this  one  ; for  instance, 
jussu  servus  fuerit  stipulatus,  licet  if  he  stipulates  thus,  ‘ Do  you  engage 
antea  dubitabatur,  tamen  post  to  give  to  Titius  my  master  ? ' But  if 
nostram  decisionem  res  expedite  tlie  slave  has  stipulated  by  order  of 
est,  ut  illi  tantum  adquirat,  qui  hoc  one  master  only,  in  spite  of  former 
ei  facere  jussit,  ut  supra  Return  doubts,  there  is  no  question  since  our 
est.  constitution,  but  that  he  acquires,  as 

we  have  already  said,  for  him  alone 
who  has  given  him  the  order. 

Gai.  iii.  167 ; C.  iv.  27.  2. 

The  text  only  notice.s  the  acquisition  of  obligations  through 
others  as  recognised  by  the  civil  law,  i.e.  through  slaves  and  sons 
in  potestate,  and  does  not  notice  the  prjetorian  changes  by  which 
the  principal  acquired  obligations  through  his  agent,  (fciee  Tit. 
26.  pr.) 


Tit.  XXIX.  QUIBUS  MODIS  OBLIGATIO  TOLLITUR. 

Tollitur  autem  omnis  obligatio  Every  obligation  is  dissolved  by 
soliitione  ejus,  quod  debetur,  vcl  si  the  payment  of  the  thing  due,  or  of 
quis,  consentiente  creditore,  aliud  something  else  given  in  its  place  with 
pro  alio  solvent.  Nec  tamen  inter-  the  consent  of  the  creditor.  And  it 
est,  quis  solvat,  utrum  ipse,  qui  makes  no  difTerence  whether  it  is  the 
debet,  an  alius  pro  eo  : liberatur  debtor  himself  who  pays,  or  some  one 
cnira  et  alio  solvents,  sive  sciente  else  for  him ; for  the  debtor  is  freed 
debitors  sive  ignorante  vel  invito  from  the  obligation,  if  payment  is  made 
solutio  fiat.  Item  si  reus  solvent,  by  a third  person,  and  that  either  with 
etiam  ii,  qui  pro  eo  intervenerunt,  or  without  the  knowledge  of  the  debtor, 
liberantnr.  Idem  ex  contrario  con-  or  even  against  his  wiU.  If  the  debtor 
tingit,  si  fidejussor  solverit : non  pays,  all  those  who  have  become  surety 

enim  solus  ipse  liberatur,  sed  etiam  for  him  are  thereby  freed,  just  as,  on 
reus.  the  other  hand,  if  a surety  pays,  not 

only  he  himself  is  freed,  but  the  prin- 
cipal is  freed  also. 

Gai.  iii.  168 ; D.  ilvi.  3.  63,  38.  2,  and  43 ; D.  xlvi.  1.  66. 

We  now  pass  to  considering  how  an  obligation  once  formed 
may  be  dissolved.  Solvere,  to  unloose,  dissolve  the  tie,  is  the 
appropriate  term  for  the  process,  in  whatever  way  it  may  be  ac- 
complished— Solutionis  verbumpertinet  ad  omnem  liberationem 
quoquo  modo  factam  (D.  xlvi.  3.  54) — although  most  generally 
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applied  to  the  payment  of  money,  as  the  mode  by  which  contraet.s 
are  usually  terminated.  It  is  by  a slight  extension  of  the  strict 
use  of  the  word  that  a person  was  said  not  solvere  obligationem, 
but  solvere  pecuniam. 

The  civil  law,  which  imposed  forms  on  the  formation  of  a con- 
tract, imposed  corresponding  forms  on  its  dissolution.  And  when 
these  were  fulfilled,  the  debtor  was  said  to  be  freed  from  his  obli- 
gation ‘ ipso  jure In  later  times,  in  cases  where  these  forms 
had  not  been  gone  through,  but  yet  equity  demanded  that  the 
debtor  should  be  considered  free,  the  prmtor  allowed  him  to  repel, 
by  an  exception,  the  creditor  who  sued  him ; and  it  has  thence 
been  said,  ‘ obligatio  aut  ipso  jure  aut  per  exceptionem  tollitur’. 

When  it  is  said  in  the  text  that  if  the  Jidejussor  pays  the 
principal  is  freed,  the  case  must  be  understood  to  be  referred  to  of 
& Jidejussor  paying,  without  using  his  right  of  having  the  actions 
ceded  to  him.  Payment  might  M made  to  the  creditor  or  his 
authorised  agent,  to  the  tutor  or  curator,  or  to  the  pupil  if 
authorised. 

Of  course,  in  every  stage  of  the  law,  payment  put  an  end  to 
the  contract  The  claims  of  the  contracting  parties  were  satisfied, 
and  nothing  more  remained  to  be  done.  But,  suppiosing  paj’’ment 
was  not  made,  but  one  of  the  parties  was  willing  to  release  the 
other,  or  one  party  could  claim,  for  some  reason,  to  be  released, 
certain  solemn  forms  had  been  entered  into,  which  could  not  be 
made  of  no  effect  by  the  mere  consent  of  the  parties.  Such  forms 
were  too  solemn  in  the  eyes  of  the  law  to  lose  their  power  unle-ss 
other  forms  equally  solemn  were  gone  through.  Accordingly,  in 
such  cases,  where  no  real  payment  was  made,  there  was  what 
Gaius  calls  an  imaginaria  solutio  (iii.  169),  varying  in  the  method 
in  which  it  was  made  according  to  the  forms  nexum,  verbis,  or 
litteris,  with  which  the  contract  had  been  formed. 

If,  for  instance,  the  contract  had  been  formed  per  ces  et  libram, 
not  less  than  five  witnesses  and  a libripens  were  called  together. 
The  debtor  struck  the  scale  with  a piece  of  money  and  gave  it 
to  the  creditor  in  the  name  of  the  whole  sum  owing.  (Gai.  iii. 
174.)  This  form  was  also  adopted  in  cases  where  payment  of 
a legacy  given  per  damnationem  was  remitted,  probably  because 
the  testament  was  itself  supposed  to  be  made  per  ces  et  libram, 
and  also  in  cases  where  payment  of  money  due  by  a judicial 
sentence  was  remitted,  probably  because  the  most  formal  mode  of 
imaginary  payment  was  adopted  when  the  debt  had  been  con- 
tracted in  a way  which  the  law  considered  as  specially  solemn. 
(Gai.  iii.  175.)  This  form  of  imaginary  payment  was  also  applic- 
able wherever  anything  certain  of  those  things  which  'ponders, 
numero  (and  probably  also  mensura)  constant’  was  due. 

If  the  contract  had  been  made  ‘ verbis,’  the  debtor  asked  the 
creditor  if  he  held  what  was  due  as  received,  ‘ Quod  ego  tibi  pro- 
misi,  habesne  acceptum?  ’ The  creditor  answered  that  he  did, 
‘ Habeo'.  The  creditor  was  said  ‘ acceptum  ferre,’  and  the  process 
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was  called  * acceptilatio  ’ . (See  next  paragr.,  and  Gal  iii.  lf>9, 

170.) 

If  the  contract  had  been  made  * littei'is,'  the  debtor  probably 
entered  on  his  tahulce  the  expenditure  (expensilatio)  of  the  sum 
due,  with  the  consent  of  the  creditor,  but  we  cannot  learn  aii}’- 
thing  from  Gaius  on  the  subject. 

If  the  contract  had  been  made  ‘ re,’  the  mere  return  of  the  thing 
was  a suflficient  sign  that  the  contract  was  at  an  end.  There  was 
a visible  act,  and  the  whole  object  of  the  forms  by  which  contracts 
were  made  and  dissolved  was  to  substitute  visible  acts  for  mere 
expressions  of  consent.  Where  the  contract,  as  belonging  to  the 
jiLS  gentium,  could  be  made  merely  by  consent,  it  could  also  be 
dissolved  by  consent.  (See  paragr.  4.) 


1 . Item  per  acceptilationem  tolli- 
tur  obligatio.  Est  autem  acceptilatio 
imaginaria  solutio.  Quod  enim  ex 
verborum  obligatione  Titio  debetur, 
id  si  velit  Titius  remittere,  potent 
sic  fieri,  ut  patiatur  hseo  veroa  de* 
bitorem  dicere  : ‘ Quod  ego  tibi  pro- 
misi,  habesne  acceptum  ? ’ et  Titius 
respondeat  ‘ Habeo  ’ ; sed  et  Grsece 
potest  acceptum  fieri,  dummodo  sic 
fiat,  ut  Latinis  verbis  solet : 

drjvapia  roaa  ; «\(t>  \afiav.  Quo 
genere,  ut  diximus,  tantum  ese  ob- 
ligationes  solvuntur,  quse  ex  verbis 
consistunt,  non  etiam  ceterae : con- 
sentaneum  enim  visum  est,  verbis 
factam  obligationem  posse  tdiis  ver- 
bis dissolvi.  Sed  id,  quod  ex  alia 
causa  debetur,  potest  in  stipulati- 
onera  deduci  et  per  acceptilationem 
dissolvi.  Sicut  autem  quod  debetur, 
pro  parte  recte  solvitur,  ita  in  par- 
tem debiti  acceptilatio  fieri  potest. 

Gai.  iii.  169,  170,  172 ; D. 


1.  An  obligation  is  also  put  an  end 
to  by  acceptUation.  This  is  an  ima- 
ginary payment ; for  if  Titius  wishes 
to  remit  payment  of  that  which  is  due 
to  him  by  a verbal  contract,  he  can  do 
so  by  permitting  the  debtor  to  put  to 
him  the  following  question,  ‘ Do  you 
acknowledge  to  have  received  that 
which  I promised  you  ? ’ Titius  then 
answering,  * I do  The  acknowledg- 
ment may  also  be  made  in  Greek, 
provided  it  is  made  as  it  would  be  in 
Latin,  drjvapia  Toao ; f\u} 

Xa^d}t>.  In  this  way  verbal  contracts 
are  dissolved,  but  not  contracts  made 
in  other  ways : it  seemed  natural  that 
an  obligation  formed  by  words  should 
be  able  to  be  dissolved  by  words  ; but 
anything  due  by  any  other  kind  of 
contract  may  be  made  the  subject  of 
a stipulation,  and  the  debtor  be  freed 
by  acceptilation.  And  as  part  of  a 
debt  may  be  paid,  so  acceptilation  may 
be  made  of  a part  only. 

xlvL  4.  8.  4 ; D.  xlvi.  4.  9. 


Properly  the  acceptilatio  only  operated  as  a release  wdien  the 
contract  had  been  made  verbis,  but  it  was  held,  in  all  cases,  to 
contain  by  implication  a pact  or  agreement  not  to  sue,  and  there- 
fore an  exceptio  could  be  grounded  on  it  to  repel  the  creditor 
who  had  entered  into  it.  Si  acceptilatio  inutilis  fuit,  tacita  pac- 
Hone  id  actum  videtur,  ne  peteretur,  (D.  ii.  14.  27.  9.)  The 
jurists,  however,  found  a means  of  making  the  acceptilatio  extend 
to  every  kind  of  contract.  It  was  looked  on  as  a stipulation  which 
operated  as  a novation  of  the  old  contract,  that  is,  which  did  away 
with  the  former  contract,  and  substituted  a new  one  in  its  place. 


2.  Est  prodita  stipulatio,  quae 
vulgo  Aquiliana  appellatur,  per 
qumn  stipulationem  contingit,  ut 
omnium  rerum  obligatio  in  stipula- 


2.  A stipulation  has  been  invented,  * 
commonly  called  the  Aquilian,  by 
which  every  obligation,  whatever  may 
be  the  thing  it  concerns,  is  put  into  the 
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form  of  a stipulation,  and  afterwards 
dissolved  by  acceptilation.  This  Aqui- 
lian  stipulation  effects  a novation  of 
all  obligations,  and  was  framed  in  tbe 
following  terms  by  Gallus  Aquilius  : — 
‘Whatever  for  any  cause  you  are  or 
shall  be  or  might  be  bound  to  give  or  do 
for  me,  either  now  or  at  a future  day  ; 
everything  for  which  I have  or  shall 
have  an  actio  with  you,  a petitio  from 
you,  or  apersecutio  against  you ; every- 
thing of  mine  which  you  hare,  hold, 
or  possess,  or  might  possess,  or  which 
you  have  made  yourself  not  to  possess 
through  some  wilful  fault  of  your  own, 
whatever  shall  be  the  value  of  each  of 
these  things,  so  much  Aulus  Agerius 
stipulated  should  be  given  him  in 
money,  and  Numerius  Negidius  en- 
gaged to  give  it ; ’ on  tbe  other  hand, 
Numerius  Negidius  put  to  Aulus 
Agerius  the  question,  ‘ All  that  I have 
promised  you  to-day  by  the  Aquilian 
stipulation,  do  you  acknowledge  it  as 
received  7 ’ and  Aulus  Agerius  answered. 
‘ 1 acknowledge  it  as  received,’  or  ‘ 1 
have  entered  it  as  received 
D.  ii.  15.  4 ; D.  xlvi.  4.  18.  1. 

Tliis  Aquilius  Gallus  was  the  friend  of  Cicero,  whose  colleague 
he  was  in  the  praetorship  (b.C.  65).  He  was  the  pupil  of  ilucius, 
and  the  teacher  of  Sulpicius,  and  is  mentioned  in  the  Digest 
(i.  2.  2.  42)  as  of  great  authority  with  the  people.  He  is  said  to 
have  devised  a means  by  which  postumi  sui  might  be  instituted 
fD.  xxviii.  2.  29.  pr. ; see  Bk.  ii.  Tit.  13.  1 note);  and  Cicero 
informs  us  that  he  was  also  the  author  of  certain  formulae  in  the 
actions  of  theft.  (De  Off.  iii.  14.) 

We  may  remark  with  what  care  and  forethought  Aquilius 
Gallus  has  made  his  formula  applicable  to  all  possible  cases. 
‘ Causa  ’ is  the  generical  expression.  ‘ Oportet,  oportebit  opor- 
* teretve  ’ embrace  the  present,  the  future,  and  the  conditional. 

‘ Prceseris  in  diemve  ’ (some  texts  add  ‘ aut  sub  conditions  ’)  refer 
to  what  are  termed  the  ‘ modalities  ’ to  which  contracts  are  liable. 

' Actio’  is  the  ’actio  in  personam  ’ ; ' petitio  ’ is  the' otetio  in  rem ' ; 
' persecutio  ’ is  the  extraordinary  proceeding  before  a magistrate  ; 
'habes'  refers  to  ‘dominium’ ; ‘tenes’  to  physical  detention; 
' possides  ’ to  possession.  The  expression,  ‘ dolove  malo  fecisti,  quo 
minus  possiaeres,’  was  added  to  express  the  obligation  which  Ixmnd 
a person  who  had  fraudulently  destroyed  a thing  in  his  possession 
to  prevent  the  owner  reclaiming  it.  The  stipulatio  Aq^tiliana  was 
equally  applicable  if  the  object  was  to  efiect  a novation  intended  to 
operate  as  the  foundation  of  a new  contract  to  be  really  fullilled 
by  both  the  parties.  (D.  ii.  15.  2.  and  9.  2.) 

Stipulatus  est,  spopondit ; this  is  the  language  of  the  cautio, 
or  written  record  of  the  stipulation  and  the  acceptilatio. 


tionem  deducatur  et  ea  per  accepti- 
lationem  toUatur.  Stip^atio  enim 
Aquiliana  novat  omnes  obligationes 
et  a Gallo  Aquilio  ita  oomposita  est : 
' Quidquid  te  mihi  ex  quacumque 
causa  dare  facere  oportet,  oportebit 
oporteretve,  prssens  in  diemve,  qua- 
rumque  rerum  mihi  tecum  actio, 
queeque  abs  te  petitio  vel  adversug 
te  persecutio  est,  erit,  quodque  to 
meum  babes,  tenes,  possides,  pos- 
sideresve  dolove  malo  fecisti,  quo 
minus  possideres,  quanti  quaeque 
earum  rerum  res  erit,  tan  tarn  pecuni- 
am  dari  stipulatus  est  Aulus  Agerius, 
spopondit  Numerius  Nemdios’.  Item 
e diverse  Numerius  Negidius  in- 
terrogavit  Anlum  Agerium  ; ‘ Quid- 
quid  tibi  hodiemo  die  per  Aqui- 
lianam  stipulationem  spopondi,  id 
omne  habesne  acceptum? ' Mspondit 
Aulus  Agerius : ‘ Habeo  acceptum  ’ 
vel  et  ‘acceptum  tuli’. 
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3.  Prteterea  novatione  tollitur 
obligatio.  Veluti  ai  id,  quod  tu  Seio 
debeas,  a Titio  dari  stipulatus  sit 
Nam  interventu  nova  persona  nova 
nascitur  obligatio  et  prima  tollitur 
translate  in  posteriorem,  adeo  ut 
interdum,  licet  posterior  stipulatio 
inutilis  sit,  tamen  prima  novationis 
jure  toUatur : veluti  si  id,  quod  Titio 
tu  debebas,  a pupillo  sine  tutoris 
auctoritate  stipulatus  fuerit,  quo 
casu  res  amittitur:  nam  et  prior 
debitor  liberatur  et  posterior  ob> 
ligatio  nxilla  est.  Non  idem  juris 
est,  si  servo  <^uis  stipulatus  fuerit : 
nam  tunc  prior  proinde  obligatus 
manet,  ac  si  postea  nnllus  stipulatus 
fuisset.  Bed  si  eadem  persona  sit, 
a qua  postea  stipuleris,  its  demum 
novatio  fit,  si  quid  in  posteriore 
stipulations  novi  sit,  forte  si  con- 
dioio  aut  dies  aut  fidejussor  adjicia- 
tur  aut  detrahatur.  Quod  autem 
diximus,  si  condicio  adjioiatur,  nova- 
tionem  fieri,  sio  intellegi  oportet,  ut 
ita  dicamuB  factam  novationem,  si 
condicio  extiterit:  alioquin  si  defe- 
cerit,  durat  prior  obligatio.  Sed 
cum  hoc  quidem  inter  veteres  con- 
stabat,  tunc  fieri  novationem,  cum 
novaudi  animo  in  secundam  obli- 
gationem  itum  fuerat : per  hoc 
autem  dubium  erat,  quando  no- 
vandi  animo  videretur  hoc  fieri,  et 
quasdam  de  hoc  pitesumptiones  alii 
in  aliis  casibus  introducebant : ideo 
nostra  processit  constitutio,  quie 
apertissime  definivit,  tunc  solum 
fieri  novationem,  quotiens  boo  ipsum 
inter  contrabentes  expressum  fuerit, 
quod  propter  novationem  prioris  ob- 
ligationis  oonvenerunt ; alioquin 
manere  et  pristinam  obligationem  et 
secundam  ei  accedere,  ut  maneat  ex 
utraque  causa  obUgatio  secundum 
nostrie  constitutionis  definitiones, 
quas  licet  ex  ipsius  lectione  aper- 
tius  cognoscere. 


3.  An  obligation  is  also  dissolved 
by  novation,  as,  for  instance,  if  Seiua 
stipulates  with  Titius  for  that  which 
is  due  to  Seius  from  you.  For  by  the 
intervention  of  a new  debtor  a new 
obligation  arises,  and  the  former  obli- 
gation is  extinguished  by  being  trans- 
ferred into  the  latter ; so  much  so,  that 
it  may  happen,  that  although  the 
latter  stipulation  is  void,  yet  the 
former,  by  the  effect  of  the  novation, 
ceases  to  exist ; as,  for  instance,  if 
Titius  stipulates  with  a pupil  not 
authorised  by  his  tutor  for  a debt 
due  to  Titius  from  you,  in  this  case 
Titius  loses  his  whole  claim,  for  the 
first  debtor  is  freed,  and  the  second 
obligation  is  void.  But  the  case  is 
different  if  it  is  a slave  with  whom 
he  stipulates,  for  then  the  original 
debtor  remains  bound  as  if  no  one  had 
made  a subsequent  stipulation.  But 
if  it  is  the  original  debtor  himself 
with  whom  you  make  the  second 
stipulation  there  will  be  no  novation, 
unless  the  subsequent  stipulation  con- 
tains something  new,  as,  for  instance, 
the  addition  or  suppression  of  a con- 
dition, a term,  or  a surety.  In  saying 
that  if  a condition  is  added  there  is  a 
novation,  we  must  be  understood  to 
mean  that  the  novation  will  take  place 
if  the  condition  is  accomplished,  but 
that  if  it  is  not  accomplished,  the 
former  obhgation  remains  binding. 
The  ancients  were  of  opinion  that  the 
novation  only  took  place  when  the 
second  obligation  was  entered  into  for 
the  purpose  of  making  the  novation, 
and  douDts  consequenUy  arose  as  to 
when  this  intention  was  to  be  supposed 
to  exist,  and  different  presumptions 
were  laid  down  by  those  who  treated 
the  subject  accormng  to  the  different 
cases  they  had  to  settle.  In  con- 
sequence, our  constitution  waa  pub- 
lished, in  which  it  was  clearly  decided 
that  novation  shall  only  take  place 
when  the  contracting  parties  have  ex- 
pressly declared  that  their  object  in 
making  the  new  contract  is  to  extinguish 
the  old  one : otherwise  the  former  ob- 
ligation will  remain  binding,  while  the 
second  is  added  to  it,  so  that  each  con- 
tract will  give  rise  to  an  obligation  still 
in  force,  according  to  the  provisions  of 
our  constitution,  which  may  bo  more 
fully  learned  by  reading  the  constitu- 
tion itself. 


Gai.  iii.  176,  177,  179 ; D.  xlvi  2.  6,  8.  1,  et  teq. ; C.  viii  41.  8. 
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Novation  is  the  dis.solution  of  one  obligation  by  the  formation 
of  another.  Ulpian  says : ‘ Novatio  est  prioris  debiti  in  aliam 
obligationem  vet,  civ  Hem  vel  naturalem  transfusio  atque  trans- 
latio : hoc  est,  cum  ex  proecedenti  causa  ita  nova  constituatur, 
ut  prior  perimatur.  Novatio  enim  a novo  nomen  accepit,  et  a 
nova  obligatione.’  (D.  xlvi.  2.  1.  pr.) 

Every  kind  of  contract  could  be  superseded  by  novation,  but 
the  new  contract  must  be  either  litteris  (see  Tit.  21)  or  by  stipula- 
tion, and  the  predominance  of  the  use  of  stipulations  as  the  instru- 
ments of  novation  was  so  great  that  the  jurists  generally  refer  to 
it  alone.  Qualiscumque  obligatio  sit  quoe  proecessit,  novam 
verbis  potest.  (D.  xlvi.  2.  1.  1.) 

It  was  necessary  that  the  obligation  superseded  should  be  ex- 
isting at  the  time ; but  whether  it  was  civil,  praetorian,  or  natural 
■was  immaterial.  (D.  xlvi.  2. 1. 1.)  And  it  was  also  necessary  that 
the  stipulation  which  superseded  it  should  be  binding,  either  civilly 
or  naturally.  In  the  text  we  have  two  instances  of  contracts  which 
are  not  binding  civilly,  owing  to  the  incapacity  of  the  parties,  one 
made  with  a pupil,  and  one  with  a slave,  and  a distinction  is  drawn 
between  them.  The  stipulation  made  with  the  pupil  is  a stipula- 
tion, though  only  one  binding  naturally : the  pupil  is  a Roman 
citizen,  and  can  pronounce  the  word  spondeo ; but  a stipulation 
made  with  a slave,  except  when  the  slave  speaks  merely  as  the 
mouthpiece  of  hLs  master,  is  no  stipulation  at  all.  The  slave  can- 
not use  the  words  of  the  formulary.  There  is  no  contract  verbis 
to  supersede  the  existing  obligation. 

By  a novation  a new  debtor  might  be  substituted,  even  without 
the  consent  of  the  original  debtor.  If  it  was  done  with  the  consent 
of  the  original  debtor,  the  new  debtor  was  termed  delegatus,  and 
the  proce.ss  delegatio.  If  it  was  done  without  his  consent,  the  new 
<lebtor  was  termed  the  expromissor,  and  the  process  expromissio; 
but  these  terms,  expromissor  and  expromissio,  were  also  used  in 
a wider  sense,  as  implying  the  new  debtor  and  the  mode  of  con- 
tracting generally,  without  implying  that  the  consent  of  the  old 
debtor  had  not  been  given  to  the  substitution.  (D.  xiii.  7.  10.) 

Of  course,  if  both  parties  to  the  original  contract  were  willing, 
a new  creditor  could  be  substituted  as  well  as  a new  debtor,  by  a 
novation  ; and  if  a new  debtor  was  delegated  who  already  owed  a 
debt  to  the  old  debtor,  there  would  necessarily  be  a change  of  cre- 
ditor as  well  as  debtor.  A owes  to  B,  and  B to  C an  equal  sum. 
If  B tells  A to  pay  C,  C has  a new  debtor,  and  A a new  creditor. 

In  the  passage  of  Gains  (iii.  177)  on  which  the  text  is  based,  it 
is  said  that  if  a sponsor  was  added,  there  was  a new  contract. 
Sponsores  being  ob-solete,  Justinian  substitutes  fidejussor;  but 
although  a contract  might  be  extinguished  by  a surety  being 
added,  this  would  not  be  so  if  the  parties  did  not  mean  it  to  have 
this  effect. 

If  the  original  contract  was  made  in  any  other  way  than  by  a 
stipulation,  it  could  be  superseded  by  a stipulation  containing  the 
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same  terms.  But  if  it  was  made  by  a stipulation,  then,  unle.ss  some 
alteration  was  made  in  it,  the  new  stipulation  would  be,  in  fact, 
the  old  one,  and  there  could  be  no  novatio,  unless  some  new  term 
was  added.  But  suppose  a new  stipulation  was  made  with  a condi- 
tion introduced  into  it,  was  the  old  stipulation  extinguished  at  once 
by  novation  ? The  text  lays  down  the  general  princij)le  that  it  was 
not  extinffuished,  as  it  is  said  in  the  Digest  (xlvi.  2. 14)  non  statim 
fit  novatio,  aed  tunc  demum  cum  conditio  extiterit ; the  old  con- 
tract endured  until  the  condition  was  accomplished,  and  if  the  con- 
dition failed  the  old  contract  remained  binding.  But  some  of  the 
jurists  said  that  to  extinguish  the  first  contract  might  be  the  in- 
tention of  the  parties  in  making  the  second  contract,  or  it  might 
not.  The  question  of  novation  was  therefore  a question  of  the  in- 
tention of  the  parties  in  each  particular  case.  Justinian  lays  down 
in  the  text  that,  unless  the  parties  expressly  declare  it  to  be  their 
wish  that  the  first  contract  shall  be  extinguished  by  the  second,  the 
first  contract  shall  be  considered  as  subsisting. 

In  personal  actions  something  like  novation  took  place  at  two 
points  of  the  suit  (Gai.  iii.  180) — at  the  litia  conteatatio  (see  In- 
trod.  sec.  105),  and  when  judgment  had  been  given.  After  the 
litia  conteatatio,  the  plaintiff  could  sue  in  a fresh  action  on  what 
was,  at  this  period  of  the  suit,  ascertained  to  be  his  legal  position, 
but  not  on  the  contract  itself.  After  judgment  was  given,  he  could 
sue  on  the  judgment.  But  in  both  cases  all  the  beneficial  accessories 
of  the  original  contract  were  continued  on  to  the  new — such,  for 
instance,  as  pledges  given  in  security  remained,  and  interest  con- 
tinued to  run  on,  lite  conteatata  uauroa  currunt  (D.  xxii.  1.  3.5), 
and  so  this  juridical  novation  did  not,  like  novation  proper,  quite 
supersede  the  original  contract.  (D.  xlvi.  2.  29.) 


4.  Hoc  ampliug  eie  obligationes, 
quee  consensu  contrahuntur,  con- 
traria  voluntate  dissolvuntur.  N am 
si  Titius  et  Seius  inter  se  consen- 
senint,  ut  fundum  Tusculanum 
emptum  Seius  haberet  centum 
aureorum,  delude  re  nondum  se- 
cuta,  id  est  neque  pretio  soluto 
Deque  fundo  tradito,  placuerit  inter 
eos,  ut  discederetur  ab  emptione 
et  venditione,  invicera  liberantur. 
Idem  est  et  in  conductione  et  loca- 
tione  et  omnibus  contractibus,  qui 
ex  consensu  descendunt,  sicut  jam 
dictum  est. 


4.  Moreover,  those  obligations 
which  are  formed  by  consent  alone, 
are  dissolved  by  the  expression  of  a 
contrary  wish.  If  Titus  and  Seius 
have  agreed  that  Seius  shall  purchase 
an  estate  at  Tusciilum  for  a hundred 
aurei,  and  then,  before  the  contract 
has  been  executed,  that  is,  before  the 
price  has  been  paid,  or  delivery  made 
of  the  estate,  they  agree  to  abandon 
the  agreement  for  the  sale,  they  are 
mutually  freed  from  their  obligation. 
It  is  the  same  in  the  contract  of  letting 
on  hire,  and,  as  we  have  just  said,  in 
all  other  contracts  formed  by  consent 
alone. 


D.  xlvi.  3.  80  ; D.  xviii.  5.  5.  1. 


Tliis  paragraph  must  be  understood  with  the  limitation  that  the 
contract  could  onlybere.scindedt7i<e<;r(«om?!i7/us,  i.e.  if  each  party 
could  po.ssibly  be  placed  in  the  position  he  held  before.  The  text 
rather  loo.sely  expresses  this  by  ‘ re  nondum  accuta If  all  things 
were  not  inteejra,  but  the  parties  agreed  to  make  them  so,  this 
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would  be  a new  contract  extinguishing  the  old  contract  by  novation, 
not  an  extinction  of  the  contract  by  mere  consent. 

There  were  other  modes  by  which  a contract  was  dissolved,  as 
if  the  subject  of  the  contract  being  a thing  certain  perished  with- 
out the  fault  of  any  party ; or  if  the  qualities  of  debtor  and  creditor 
were  united  in  the  same  person,  as,  for  instance,  if  the  debtor  be- 
came heir  of  the  creditor,  which  is  termed  confusio  ; or  if  one  debt 
was  set  off  against  another  (compensatio),  which,  however,  if  the 
actions  proper  to  the  contract  were  actions  stricti  juris,  would  only 
give  rise  to  an  exception,  and  not  to  an  extinction  of  the  contract : 
in  actions  bonce  Jidei,  where  equitable  grounds  of  defence  need  not 
be  stated  in  the  formula,  the  compensatio  would  be  necessarily 
taken  notice  of,  and  in  such  cases  the  contract  may  be  said  to  have 
been  virtually  (see  Bk.  iv.  Tit.  6.  39)  put  an  end  to  by  the  compen- 
satio. There  were  also  many  other  things  which,  although  they 
left  the  contract  still  subsisting,  prevented  an  action  being  brought 
on  it.  These  will  be  treated  of  in  the  next  Book  under  the  head 
of  exceptions. 
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Tit  I.  DE  OBLIGATIONIBUS,  QU^E  EX  DELICTO 
NASCUNTUR. 


Cam  expositom  sit  Boperiore  As  we  have  treated  in  the  preced- 
libro  de  obligationibus  ex  contractu  ing  Book  of  obligations  arising  ez  con- 
et qnasi  ex  contractu,  sequitur,  ut  tractu  and  quasi  ex  contractu,  we  have 
de  obUgationibus  ex  maleficio  di-  now  to  treat  of  obligations  arising  ez 
spicianius.  Sed  ills  quidem,  ut  suo  maleficio.  Of  the  obligations  treated 
loco  tradidimus,  in  quattuor  genera  of  in  the  last  Book,  there  are,  as  we 
dividuntur : hse  vero  unius  generis  have  SEud,  four  kinds ; of  those  we 
sunt,  nam  omnes  ex  re  nascuntur,  are  now  to  treat  of,  there  is  but  one 
id  est  ex  ipso  maleficio,  veluti  ex  kind,  for  they  all  arise  re,  that  is, 
furto  aut  rapina  aut  damno  aut  from  the  actual  wrongdoing,  as,  for 
injuria.  example,  from  theft,  from  robbery,  or 

damage,  or  injury. 

Oai.  iii.  182 ; D.  iliv.  7.  4. 

This  part  of  the  Institutes  only  treats  of  delicta,  i.e.  violations 
of  the  rights  of  property,  of  status,  in  short  of  any  of  the  rights 
in  rem,  such  as  liberty,  security,  and  reputation,  so  far  as  they 
produce  obli^tions  and  are  the  grounds  of  private  actions.  It  is 
not  the  evil  intent  which  makes  an  act  a delict.  Many  acts  done 
with  evil  intent  are  excluded  from  delicts,  many  done  without 
evil  intent  are  included  among  them.  Those  acts  only  were 
delicts  which  had  been  characterised  and  provided  against  as 
such  by  the  ancient  civil  legislation,  and  to  which  a particular 
action  was  attached.  (See  Introd.  sec.  88.)  In  this  and  the 
three  following  Titles  we  have  the  four  principal  kinds  of  de- 
licts treated  of,  viz.  fwrtum,  vi  bona  rapta,  damni  injuria,  and 
injuria. 

All  the  obligations  attached  to  delicts  are  said  in  the  text  nasci 
ex  re,  i e.  from  the  evil  act  or  thing  done,  ex  ipso  maleficio,  to 
contrast  them  with  the  various  modes  in  which  obligations  ex 
contractu  are  formed. 

Ut  de  obligationibus  ex  maleficio  dispiciamus.  ilany  texts 
read,  ut  de  obligationibus  ex  maleficio  et  qua.si  ex  maleficio  di- 
spiciamus. 

1.  Furtum  est  contrectatio  rei  1.  Theft  is  the  fraudulent  dealing 
fraudulosa  vel  ipsius  rei  vel  etiam  with  a thing  itself,  or  with  its  use,  or 


Digitized  by  Google 


400 


LIB.  IV.  TIT.  I. 


usus  ejus  posBessioniave  : quod  lege  its  possession ; an  act  which  is  pro- 
natural!  prohibitum  est  adrnittere.  hibitcd  by  natural  law. 


D.  xlvii.  2.  1.  3. 


The  detinition  of  theft  include.s  the  term  contrectatio  rei,  to 
show  that  evil  intent  is  not  sufficient;  there  must  be  an  actual 
touching  or  seizing  of  the  thing ; fraudulosa  to  show  that  the 
thing  must  be  seized  with  evil  intent ; and  rei,  usus,  possession  is, 
to  show  the  different  interests  in  a thing  that  might  be  the  subject 
of  theft.  It  might  seem  that  it  would  have  made  the  definition 
more  complete  to  have  said  contrectatio  rei  alienee.  Perhap.s  the 
word  alienee  was  left  out  because  it  was  quite  possible  that  the 
dominus  or  real  owner  of  a thing  should  commit  a theft  in  taking 
it  from  the  possessor,  as,  for  instance,  in  the  case  of  a debtor 
stealing  a thing  given  in  pledge;  and  yet  the  res  was  scarcely 
aliena  to  the  dominus. 

Many  texts,  after  the  words  contrectatio  fraudulosa,  add  lucri 
faciendi  gratia,  i.e.  with  a design  to  profit  by  the  act,  whether 
the  profit  be  that  of  gaining  a benefit  for  oneself,  or  that  of 
inflicting  an  injury  on  another.  These  words  are  found  in  the 
pa.s.sage  of  the  Digest  (xlvii.  2.  1.  3)  from  which  this  detinition  of 
theft  is  taken,  but  the  authority  of  the  manuscripts  seems  against 
admitting  them  here. 

Only  things  moveable  could  be  the  subject  of  theft.  (See  Bk.  ii. 
Tit.  6 § 7 ; D.  xlviL  2.  25.)  But  this  phrase  included  things  moved 
from  the  soil,  such  as  trees,  fruit,  crops,  chalk,  &a  (D.  xlvii.  2. 
25.  2 and  57.) 


2.  Furtum  antem  vel  a (urvo  id 
cst  nigro  dictum  est,  quod  clam  et 
obscure  fit  et  plerumque  nocte : vel 
a fraude : vel  a ferendo,  id  est 
auferendo:  vel  a Grteco  sermone, 
qui  <f>upat  appellant  lures.  Immo 
etiam  Grsci  dno  tov  (Papas 

dixenmt. 


2.  The  word  furtum  comes  either 
from  furvum,  which  means  ‘black,’  be- 
cause it  is  committed  secretly  and  ob- 
scurely, and  usually  in  the  night ; or 
from  frau! ; or  from  ferre,  that  is 
‘ taking  away ' ; or  from  the  Greek  word 
pap,  meaning  a thief,  which  again, 
the  Greeks  say,  comes  from  pipuv,  to 
carry  away. 


D.  xlvii.  2.  1. 


3.  Furtorum  autem  genera  duo 
sunt,  manifestum  et  ncc  manifes- 
tum.  Kam  conceptum  et  oblatum 
species  potius  actionis  simt  furto 
cohserentes  quam  genera  furtonim, 
sicut  inferius  apparebit.  Mani- 
festus  fur  est,  quern  Gra?ci  in' 
airopapa  appellant : nec  solum  is, 
qui  in  ipso  furto  deprehenditur,  sed 
etiam  is,  qui  eo  loco  deprehenditur, 
quo  fit,  veluti  qui  in  domo  furtum 
fecit  et,  nondum  egressus  januam, 
deprehensus  fuerit,  et  qui  in  oliveto 
olivarura  aut  in  vineto  uvarum  fur- 
tura  fecit,  quamdiu  in  eo  oliveto 
ant  in  vineto  fur  deprehensus  sit : 
immo  ulterius  furtum  manifestum 


3.  Of  theft  there  are  two  kinds, 
theft  manifest  and  theft  not  manifest ; 
for  the  thefts  termed  conceptum  and 
oblatum  are  rather  kinds  of  actions 
attaching  to  theft  than  kinds  of  theft, 
as  will  appear  below.  A manifest  thief 
is  one  whom  the  Greeks  term  in 
nvTopapa  being  not  only  one  taken 
in  the  fact,  but  also  one  taken  in  the 
place  where  the  theft  is  committed ; 
as,  for  example,  before  he  has  passed 
on  his  way  out  through  the  door  of  the 
house  where  he  has  committed  a theft, 
or  in  a plantation  of  olives  or  a vine- 
yard where  he  has  been  stealing  olives 
or  grapes.  We  must  aJso  extend  mani- 
fest theft  to  the  case  of  a thief  seen  or 
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extendendum  cst,  quamdiu  earn  rem 
fur  tenens  visus  vel  deprebensus 
fuerit  sive  in  publico  sive  in  private 
vel  a domino  vel  ab  alio,  antequam 
eo  pervenerit,  quo  perferre  ac  de- 
ponere  rem  destmasaet.  Sed  si  per- 
tulit,  quo  destinavit,  tametsi  depre- 
bendatur  cum  re  furtive^  non  est 
manifostus  fur.  Nec  manifestum 
furtnm  quid  sit,  ex  bis,  quse  dixi- 
mus,  intellegitur : nam  quod  mani- 
festura  non  est,  id  scilicet  nec  mani- 
festura  est. 

Gai.  iii.  183-185 ; 


seized  by  tbe  owner  or  any  one  else  in 
a public  or  private  place,  while  still 
bolditig  tbe  thing  he  has  stolen,  before 
he  has  reached  the  place  where  he 
meant  to  take  and  deposit  it.  But  if 
he  once  has  taken  it  to  its  destination, 
although  he  is  afterwards  taken  with 
the  thing  stolen,  he  is  not  a manifest 
thief.  What  we  mean  by  a not  mani- 
fest theft  may  be  gathered  from  what 
we  have  said,  fur  a theft  which  is  not 
a manifest  theft  is  a not  manifest 
theft. 

D.  xlvii.  2.  3.  and  6. 


The  distinctiou  between  fwrtum  manifestum  and  nec  mani- 
festum is  found  in  the  law  of  the  Twelve  Tables,  which  affixed  to 
a furtum  manifestum  the  penalty  of  death  if  committed  by  a 
slave,  and  the  penalty  of  being  given  over  as  a slave  to  the  person 
injured  if  committed  by  a freeman;  and  attached  to  a furtum 
nec  manifestum  the  penalty  of  double  the  value  of  the  thing 
.stolen,  whether  committed  by  a freeman  or  a slave.  The  pra?tor 
retained  the  penalty  fixed  in  the  latter  case,  but  in  the  former 
altered  the  penalty  to  the  payment  of  four  times  the  value  of  the 
thing  stolen,  whether  the  theft  was  committed  by  a slave  or  a 
freeman.  (Gai.  iii.  189.) 

Gains  tells  us  that  the  jurists  were  divided  on  the  point  of 
what  it  was  that  constituted  & furtum  manifestum ; some  think- 
ing the  thief  must  be  taken  in  the  act,  some  that  he  need  only  be 
taken  on  the  spot,  some  that  he  need  only  be  taken  with  the  thing 
stolen  on  him  before  be  had  transported  it  to  its  destination  (this 
is  the  opinion  received  in  the  text),  and  some  that  time  and  place 
were  immaterial  so  that  he  was  taken  with  the  thing  stolen  on  him. 
(Gai.  iii.  189,  190.) 


4.  Conceptum  furtum  dicitur, 
cum  apud  aliquem  testibus  prse- 
sentibus  furliva  res  quiesita  et 
inventa  sit ; nam  in  eum  propria 
actio  constituta  est,  quamvis  fur 
non  sit,  quae  appcUatur  concepti. 
Oblatura  furtum  dicitur,  cum  res 
furtira  ab  aliquo  tibi  oblata  sit 
eaque  apud  te  concepts  sit,  utique 
si  ea  mente  tibi  data  fuerit,  ut  apud 
te  potius  quain  apud  eura,  qui  de- 
derit,  conciperetur ; nam  tibi,  apud 
quern  concepts  sit,  propria  adversus 
eum,  qui  obtulit,  quamvis  fur  non 
sit,  constituta  est  actio,  quie  appel- 
lator oblati.  Est  etiam  prohibiti 
furti  actio  adversus  eum,  qui  furtum 
quterere  testibus  priesentibus  volen- 
tem  prohibuerit.  Pr®terea  poena 
constituitur  edicto  prietoris  per  ac- 
tionem furti  non  exhibiti  adversus 
earn,  qui  furtivam  rem  apud  se  quee- 


4.  There  is  what  is  termed  con- 
ceptum  furtum,  when  a thing  stolen 
has  been  sought  and  found  in  the 
presence  of  witnesses  in  any  one's 
house ; for  although  this  person  may 
not  be  the  actual  thief,  he  is  liable 
to  a special  action  termed  concepti. 
There  is  what  is  termed  furtum  obla- 
tum,  if  a thing  stolen  has  been  placed 
in  your  house  and  then  found  there ; 
that  is,  if  the  person  who  placed  it  in 
your  house  did  so,  that  it  might  be 
found  rather  in  your  house  than  in 
his.  For  you,  in  whose  house  it  has 
been  found,  would  have  against  him 
who  placed  it  in  your  house,  although 
he  was  not  the  actual  thief,  a special 
action  termed  oblati.  There  is  also 
the  action  prohibiti  furti  against  a 
person  who  prevents  another  who 
wishes  to  seek  in  the  presence  of 
witnesses  for  a thing  stolen ; there  is, 
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silara  et  inventani  non  exbibuit.  too,  by  means  of  the  action  furii  non 
bed  hae  actioncs,  id  est  ooncepti  et  exhibili,  a penalty  provided  by  the 
obluti  et  fiirti  prohibit!  neo  non  edict  of  the  praetor  against  a person 
furti  non  cxhibiti,  in  dosuetudinem  who  has  not  produced  a thing  stolen 
abierunt.  Cum  onim  requisitio  rei  which  has  been  scsirchcd  for  and  found 
furtivte  hodie  seoundum  veterem  in  his  house.  But  these  actions,  con- 
observationeiu  non  fit : merito  ox  cepli,  oblali,  furti  prohibiti,  and  furti 
consequentia  etiain  pricfats  actiones  non  exhibiti,  have  fallen  into  disuse  ; 
ab  usu  commuui  recosserunt,  cum  for  search  for  things  stolen  is  not  now 
manifestissimum  est,  quod  omnes,  made  according  to  the  ancient  practice, 
qui  scientes  rem  furtivam  susue-  and  therefore  these  actions  have  natu- 
perint  et  celaverint,  furti  nec  mani-  rally  ceased  to  be  in  use,  as  all  who 
festi  obnoxii  suuU  knowingly  have  received  and  con- 

cealed a thing  stolen  are  liable  to  the 
action  furti  nec  manifeiti. 

Oil.  hi.  18f>-ld8. 

To  the/twfum  concepturn  and  the/u.r<itm  oblatum  a penalty 
of  triple  the  value  of  the  thing  stolen  was  affixed  by  the  Twelve 
Tables,  and  retained  by  the  praitor.  To  the  /urtu,m  prohibitum. 
not  noticed  in  the  Twelve  Taoles,  a penalty  of  quadruple  the  value 
Wits  affixed  by  the  praetor.  (Gai.  lii.  192.)  The  Twelve  Tables 
noticed  a kind  of  furtum  concepturn  of  which  no  mention  is 
made  here  ; it  was  called  furtum  lance  licioque  concepturn.  The 
searcher  entered  the  house  of  the  supposed  receiver,  having  nothing 
on  hi.s  person  but  a cincture  (licium)  round  his  waist,  and  a plate 
{Itinx)  which  he  held  with  both  his  hands,  so  that  there  could  be 
no  suspicion  that  he  had  brought  in  with  him  the  thing  supposed 
to  be  stolen.  If  he  then  found  the  thing  in  the  house,  the  re- 
ceiver was  punished  as  if  he  had  committed  a furtum  manifeetum. 
(Gai.  iii.  192.)  This  mode  of  search  and  the  action  founded  on 
it  were  suppres.sed  by  the  lex  /Ebutia  (about  B.c.  180).  (AuL. 
Gei.i..  Noct.  Att.  xvi.  10.)  The  actions  furti  concepti,  oblati,  and 
prohibiti,  were  still  in  use  in  the  time  of  Gains. 

Ulpian  (D.  1.  16. 13.  1)  explains  the  meaning  of  the  wordpcBTia. 
Pwna  is  the  punishment  of  an  otfence,  noxae  vindicta.  It  is  con- 
tra-sted  with  multa.  Poena  is  a punishment  impased  by  some 
general  law,  affecting  po.ssibly  the  caput  and  existimatio  of  the 
person  punished.  Multa  is  a fine,  imposed  ex  arbitrio  by  magis- 
trates and  the  pra'sidcs  provinciarum  ; a money  fine  in  later  law 
(pecuniaria),  a fine  of  cattle  and  sheep  in  earlier  times  (pecuaria). 

The  value  of  the  thing  was  the  rei  verum  pretium,  its  worth 
under  all  the  circumstances  of  the  case.  So  if  a slave  was  stolen, 
who  was  in  a position  to  enter  on  an  inheritance  at  his  master’s 
bidding,  and  then  died  before  entering,  the  pretium  hereditatis, 
the  value  of  the  inheritance  thus  lo.st,  was  calculated  in  the  value 
of  the  slave  stolen.  (1).  xlviL  2.  50.  pr.) 

5.  Poana  nianifesti  furti  quad-  5.  The  penalty  for  manifest  theft 
riipli  est  tarn  ex  servi  persona  quam  is  quadruple  the  value  of  the  thing 
ex  liberi,  nec  manifest!  dupli.  stolen,  whether  the  thief  be  a slave  or 

a freeman  ; that  for  theft  not  manifest 
is  double. 

Gai.  iii.  189,  190. 
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6.  Furtum  autem  fit  non  solum, 
cum  quis  intercipiendi  causa  rem 
alienam  amovet,  sed  generaliter  cum 
quis  alienam  rem  invito  domino 
contrectat.  Itaque  sive  creditor 
pignore  sive  is,  apud  quern  res  de- 
posita  est,  ea  re  utatur  sive  is,  qui 
reiu  utendam  accepit,  in  aliuin  usum 
earn  transferat,  quarn  cujus  gratia 
ei  data  est,  furtum  coimnittit.  Vel- 
uti  si  quis  argentum  utendum  &c- 
ceperit  quasi  amicos  ad  ccenam  invi- 
taturus  et  id  perogre  secum  tulerit, 
aut  si  quis  equum  gestandi  causa 
oommodatum  sibi  longius  aliquo 
duxerit,  quod  veteres  scripsenmt  de 
eo,  qui  in  aciem  equum  perduxisset. 


Gai.  iiL  195.  196 

7.  Placuit  tamen,  eos,  qui  rebus 
commodatis  aliter  utereutur,  quam 
utendas  acceperint,  ita  furtum  com- 
mittere,  si  se  intellegant  id  invito 
domino  feicere  eumque,  si  intellex* 
isset,  non  permissurum,  ac  si  per- 
missurmn  credant,  extra  crimen 
videri : optima  sane  distinctione, 

quia  furtum  sine  affectu  furandi  non 
committitur. 


Gai  UL  197 ; 

8.  Sed  et  si  credat  aliquis,  invito 
domino  se  rem  oommodatam  sibi 
contrcctare,  domino  autem  volente 
id  fiat,  dicitur  furtum  non  fieri. 
Unde  illud  quaesitum  est,  cum  Titius 
scrvuru  Msevii  sollicitaverit,  ut  quas- 
dam  res  domino  subriperet  et  ad  eum 
perferret,  et  servus  id  ad  Mssvium 
pertulerit,  Msevius,  dum  vult  Titium 
in  ipso  delicto  deprehendere,  per- 
misit  servo  quasdam  res  ad  eum 
perferre,  utrum  furti  an  servi  cor- 
rupti  judicio  teneatur  Titius,  an 
neutro?  Et  cum  nobis  super  hac 
dubitatione  suggestum  est  et  anti- 
quormn  prudentium  super  hoc  alter- 
catioues  perspeximus,  quibusdam 
nequo  furti  neque  servi  corrupt! 
actionem  praestantibus,  quibusdam 
furti  tantummodo : nos  hujusmodi 
calliditati  obviam  euntes,  per  nos- 
tram  decisionem  sanximus,  non  so- 
lum furti  actionem,  sed  etiam  servi 
corrupt!  contra  eum  dari : licet  enim 


6.  It  is  theft,  not  only  when  any 
one  takes  away  a thing  belonging  to 
another,  in  order  to  appropriate  it, 
but  generally  when  any  one  deals  with 
the  property  of  anotner  contrary  to 
the  wishes  of  its  owner.  Thus,  if  the 
creditor  uses  the  thing  pledged  or  the 
depositary  the  thing  deposited,  or  a 
person  who  has  received  a thing  to 
make  use  of  it  in  one  way  employs  it 
in  another  way,  it  is  a theH ; for 
example,  if  any  one  borrows  plate  on 
the  pretence  of  intending  to  invite 
friends  to  supper,  and  then  carries  it 
awav  with  him  to  a distance,  or  if  anv 
one  borrows  a horse,  as  for  a ride,  and 
takes  it  much  farther  than  suits  such 
a purpose,  as  if,  to  use  a suggestion 
made  in  the  writmgs  of  the  ancients, 
he  has  taken  it  into  battle. 

; D.  xlvii.  2.  54.  pr. 

7.  A person,  how’ever,  who  borrows 
a thing,  and  applies  it  to  a purpose 
other  than  that  for  which  it  was  lent, 
only  commits  theft,  if  he  knows  that 
he  is  acting  against  the  wishes  of  the 
owner,  and  that  the  owner,  if  he  was 
informed,  would  not  permit  it ; for  if 
he  really  thinks  the  owner  would  per- 
mit it,  he  does  not  commit  a crime  ; 
and  this  is  a very  proper  distinction, 
for  there  is  no  theft  without  the  inten- 
tion to  commit  theft. 

D.  xlL  3.  37.  pr. 

8.  And  even  if  the  borrower  thinks 
he  is  applying  the  thing  borrowed  con- 
trary to  the  wishes  of  the  owner,  yet  if 
the  owner  as  a matter  of  fact  approves 
of  the  application,  there  is,  it  is  said, 
no  theft.  Wlience  the  following  ques- 
tion arises  : Titius  has  urged  the  slave 
of  Msevius  to  steal  from  his  master 
certain  things,  and  to  bring  them  to 
him;  the  slave  infonns  his  master, 
who,  wishing  to  seize  Titius  in  the  act, 
permits  the  slave  to  take  certain  things 
to  Titius  : is  Titius  liable  to  an  action 
furti,  or  to  one  servi  corrupti,  or  to 
neither  ? This  doubtful  question  was 
submitted  to  us,  and  we  examined  the 
conflicting  opinions  of  the  ancient  ju- 
rists on  the  subject,  some  of  whom 
thought  Titius  was  liable  to  neither  of 
these  actions,  while  others  thought  he 
was  only  liable  to  the  action  of  theft ; 
and  to  prevent  such  subtleties,  we  have 
decided  that  in  this  case  both  these 
actions  may  be  brought.  For,  although 
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is  gervus  deterior  a soUicitatore  the  slave  has  not  been  corrupted,  and 
minime  factus  est  et  ideo  non  con-  the  case  does  not  seem  therefore  with- 
currant  regula?,  quae  servi  corrnpti  in  the  rules  of  the  action  servi  corrujofi, 
actionem  introducerent,  tamen  con-  yet  the  intention  to  corrupt  the  slave 
siUum  corruptoris  ad  pemiciem  pro-  is  indisputable,  and  he  is  therefore  to 
bitatis  servi  introductum  est,  ut  sit  be  punished  ex{«;tly  as  if  the  slave  had 
ei  poenalis  actio  imposita,  taraquam  been  really  corrupted,  lest  his  impunity 
re  ipsa  fuisset  servus  corruptus,  ue  should  incite  others  to  act  in  the  same 
ex  hujusmodiimpunitate  et  in  alium  criminal  way  towards  a slave  mure 
servum,  qui  possit  eorrumpi,  tale  ea.sy  to  corrupt, 
facinus  a quibusdom  pertentctur. 

Gai.  iii.  l'J8 ; C.  vi.  2.  20. 

Was  the  slave  corrupted?  No;  he  had  given  a signal  proof 
of  his  fidelity.  Wfis  the  thing  stolen?  No;  the  owner  had  con- 
sented to  its  being  taken.  Thus  had  reasoned  those  who  refu.sed 
either  action.  Justinian  avoids  these  subtleties,  and  decides  that 
crime  shall  at  any  rate  be  punished,  and  reparation  be  made  for  a 
wrongful  act.  As  to  the  actio  servi  corrupti,  see  D.  xi.  3. 

9.  Intcrdiun  etiam  liberorum  9.  Sometimes  there  may  l)e  a theft 
hominum  furtum  fit,  veluti  si  quis  of  free  persons,  as  if  one  of  our  chil- 
liberorum  nostrorum,  qui  in  poles-  dren  in  our  power  is  carried  away, 
tate  nostra  sunt,  subreptus  fuerit. 

Gai.  iii.  199. 


Gams  adds,  as  an  example,  the  case  of  a wife  in  manu  being 
stolen.  It  was  not  the  value  of  the  person  stolen  which  in  such 
cases  formed  the  measure  of  the  penalty,  for  the  value  of  a free 
pel-son  could  not  be  calculated ; but  it  was  the  lo.ss  occasioned  by  tlie 
theft  to  the  pei-son  in  whose  power  the  subject  of  the  theft  was. 


10.  .\li(piaudo  autcm  etiam  su® 
rei  quisque  furtum  conunittit,  veluti 
si  debitor  rem,  quam  creditori  pig- 
noris  causa  dcdit,  subtraxerit. 

Gai.  iii.  200; 

11.  Intcrdum  furti  tenetur,  qui 
ipse  furtum  non  fecerit : qualis  est, 
cujus  ope  et  consilio  furtum  factum 
est.  In  quo  numero  est,  qui  tibi 
nummos  excussit,  ut  alius  eos  ra- 
jieret,  aut  obstitit  tibi,  ut  alius  rem 
tuam  surriperet,  vel  oves  aut  boves 
tuas  fugaverit,  ut  alius  eas  excip- 
eret  : et  hoc  veteres  scripscrunt  de 
eo,  qui  ponno  rubro  fugavit  annen- 
tum.  bed  si  quid  eorum  per  la.s- 
civiam  et  non  data  opera  ut  furtum 
admitleretur,  factum  est,  in  factum 
actio  dari  debct.  At  ubi  ope  Mievii 
Titius  furtum  fecerit,  ambo  furti 
tenentur.  Ope  consilio  ejus  quoque 
furtum  admitti  videtur,  qui  scidas 
forte  fenestris  supjKmit  aut  ipsas 
fenestras  vel  ostium  efiringit,  ut 
alius  furtum  faceret,  quive  ferra- 


10.  A man  may  even  commit  a 
theft  of  his  own  property,  as  if  a 
debtor  takes  fraudulently  from  a cre- 
ditor a thing  he  has  pledged  to  him. 

I.  xlvii.  2.  W).  pr. 

11.  A i>eraon  may  bo  liable  to  an 
action  of  theft,  although  he  has  not 
himself  committed  a theft,  as,  for  in- 
stance, a person  who  has  lent  his  aid 
and  planned  the  crime.  Among  such 
is  one  who  makes  your  money  fall 
from  your  hand  that  another  may 
seize  upon  it ; or  jdaces  himself  in  your 
way  that  another  may  carry  off  some- 
thing belonging  to  you  ; or  drives  your 
sheep  or  oxen  that  another  may  moke 
away  with  them,  as,  to  take  im  instance 
given  by  the  old  lawyers,  by  frighten- 
ing a herd  with  a piece  of  scarlet  cloth. 
But  if  such  acts  are  only  the  work 
of  reckless  lolly,  with  no  design  of 
assisting  in  the  commission  of  a theft, 
the  proper  action  is  one  in  /actum. 
But  if  Masvius  assists  Titius  to  com- 
mit a robbery,  both  are  liable  to  an 
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menta  ad  efifringendun}  aut  scalas, 
ut  fenestris  supponerentur,  conirao- 
daverit,  scieus,  cujus  gratia  coinmo- 
daverit.  Certe  qui  nullam  operam 
ad  furtum  faciendum  adhibuit,  sed 
tantum  consilium  dedit  atque  hor- 
tatus  est  ad  furtum  faciendum,  non 
tcnettir  iurti. 


Gai.  iiL  202 ; D.  xlvii. 

12.  Hi,  qui  in  parentimu  vel 
dominorum  potestate  simt,  si  rem 
eis  subripiant,  fvurtum  quidem  illis 
faciimt  et  res  in  furtivam  causam 
cadit  nec  ob  id  ab  uUo  usucapi  pot- 
est, antequam  in  domini  potestatem 
revertatur ; sed  furti  actio  non 
nascitur,  quia  nec  ex  alia  uUa  causa 
potest  inter  eos  actio  nasci : si  vero 
ope  consilio  alterius  furtum  factum 
fuerit,  quia  utique  furtum  commit- 
titur,  convenienter  ille  furti  tenetur, 
quia  verum  est,  ope  consUio  ejus 
furtum  factum  esse. 


D.  xlvii.  2.  17.  pr 


action  of  tbeft.  A person,  again,  as- 
sists m a tbeft  wbo  places  ladders 
under  a window,  or  breaks  a window 
or  a door,  that  another  may  commit 
a tbeft ; or  wbo  lends  tools  to  break 
a door,  or  ladders  to  place  under  a 
w'indow,  knowing  tbe  purjwse  to  wbicb 
they  are  to  be  applied.  But  a person 
wbo  does  not  actually  assist,  but  only 
ttdvises  and  urges  tbe  commission  of  a 
tbeft,  is  not  liable  to  an  action  of  tbeft. 
2.  54.  4 ; D.  xlvii.  2.  36. 

12.  Those  who  are  in  the  power  of 
an  ascendant  or  master,  if  they  steal 
anything  belonging  to  the  person  in 
whose  power  they  are,  commit  a theft 
against  him.  The  thing  stolen,  in 
such  a case,  is  considered  to  he/urtiva^ 
and  therefore  no  right  in  it  can  be  ac- 
quired by  usucapion  before  it  has  re- 
turned into  the  hands  of  the  owner  ; 
but  no  6w;tion  of  theft  can  be  brought, 
because  the  relation  of  the  parties  is 
such  that  no  action  whatever  can  arise 
between  them.  But  if  the  theft  has 
been  committed  by  the  assistance  and 
advice  of  another,  as  a theft  is  actually 
committed,  this  person  w'ill  be  subject 
to  the  action  of  theft,  as  a theft  is  un- 
doubtedly committed  through  his  aid 
and  advice. 

. ; D.  xlvii.  2.  36.  1. 


13.  Furti  autem  actio  eicompetit,  18.  An  action  of  theft  may  be 

cujus  interest,  rem  sjiivam  esse,  licet  brought  by  any  one  w’ho  is  interested 
dominus  non  sit  ; itaque  nec  domino  in  the  safety  of  the  thing,  although  he 
ali ter  competit,  quaui  si  ejus  intersit,  is  not  the  owner ; and  the  proprietor, 
rem  non  periro.  consequently,  cannot  bring  this  action 

unless  he  is  interested  in  the  thing  not 
perishing. 

Gai.  iii.  203  D.  xlvii.  2.  10. 

\ 

Tlie  right  to  bring  the  actio  furti  may  belong  to  several  per- 
sons at  the  same  time.  For  instance,  both  the  owner  and  the 
usufructuary  had  sufficient  interest  in  the  thing  to  support  an 
action.  But  mere  interest  in  a thing  was  not  sufficient  unless  the 
thing  had  been  delivered  to,  and  was  or  had  been  in  the  possession 
of,  the  plaintiff.  A pci*son,  for  instance,  to  whom  a thing  was  due 
by  stipulation,  could  not  bring  an  actio  furti  if  the  thing  was 
stolen ; he  could  only  compel  the  actual  owner  to  allow  him  to 
bring  an  actio  furti  in  the  owner’s  name  ; nor  could  an  unsecured 
creditor  bring  an  actio  furti  for  a thing  stolen  from  his  debtor. 
(D.  xlvii.  2.  14.  1 and  49.)  ^ 

14.  Unde  constat,  creditorem  de  14.  Hence,  a creditor  may  bring 
pignore  subrepto  furti  agere  posse,  this  action  if  a thing  pledged  to  him 
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etiamsi  idonemn  debitorem  habeat, 
quia  expedit  ei,  pignori  potiua  in- 
cumbere  quam  in  personam  agere  ; 
adeo  quidem  nt,  quamvis  ipse  de- 
bitor earn  rem  subripuerit,  nibilo 
xninns  oreditori  oompetat  actio  furtL 


Gai.  iii.  204  ; 

16.  Item  si  folio  polienda  curan- 
dave  ant  sorcinator  sarcienda  ves- 
timenta  mcrcede  certa  acceperit 
eaque  furto  omiserit,  ipse  furti  habet 
actionem,  non  doniinus,  quia  domini 
nihil  interest,  earn  rem  non  perisse, 
cum  judicio  locati  a fullone  ant  sar- 
dnatore  rem  suam  persequi  potest. 
Sed  et  bonsB  fidei  emptori,  sunrepta 
re,  quam  emerit,  quamvis  dominus 
non  sit,  omnimodo  competit  furti 
actio,  quemadmodum  et  oreditori. 
Fulloni  vero  et  sarcinatori  non  ahter 
furti  competere  placuit,  quam  si  sol- 
vendo  sint,  hoc  est  si  domino  rei 
testimationem  solvere  possiut  : nara 
si  solvendo  non  sunt,  tunc  quia  ab 
eia  sunm  dominus  consequi  non 
}>ossit,  ipsi  domino  furti  actio  corn- 
petit,  quia  hoc  casu  ipsius  interest, 
rem  salvam  esse.  Idem  est  et  si  in 
parte  solvendo  sint  fullo  aut  sar- 
cinator. 


Gai.  iii.  205 ; D.  xlviL  2 


is  stolen,  although  his  debtor  is  sol- 
vent, because  it  may  be  more  advan- 
tageous to  him  to  rely  upon  his  pledge 
than  to  bring  an  action  against  hi« 
debtor  personally  ; so  much  so,  that 
although  it  is  the  debtor  himself  that 
has  stolen  the  thing  pledged,  yet  the 
creditor  can  bring  on  action  of  theft. 

D.  xlvii.  2.  12.  2. 

16.  So,  too,  if  a fuller  receives 
clothes  to  scour  or  clean,  or  a tailor 
receives  them  to  mend,  for  a certain 
fixed  sum,  and  has  them  stolen  from 
him,  it  is  he  and  not  the  owner  who  is 
able  to  bring  an  action  of  theft,  for  the 
owner  is  not  considered  as  interested 
in  their  safety,  having  an  action  locati, 
by  which  he  may  recover  the  thing 
stolon,  against  the  fuller  or  tailor. 
But  if  a thing  is  stolen  from  a bona 
fide  purchaser,  he  is  entitled,  like  a 
creditor,  to  an  action  of  theft,  although 
be  is  not  the  proprietor.  But  an 
action  of  theft  is  not  maintainable  by 
the  fuller  or  tailor,  unless  he  is  sol- 
vent, that  is,  unless  he  is  able  to  pay 
the  owner  the  value  of  the  thing  lost ; 
for  if  the  fuller  or  tailor  is  insolvent, 
then  the  owner,  as  he  cannot  recover 
anything  from  them,  is  allowed  to 
bring  an  action  of  theft,  as  he  has  in 
this  case  an  interest  in  the  safety  of 
the  thing.  And  it  is  the  same  although 
the  fxfiler  or  tailor  is  partially  solvent. 
12.  pr. ; D.  xlvii.  2.  20.  1. 


The  owner  has  no  interest  in  recovering  the  penalty  if  he  can 
get  compensation  from  the  person  whose  services  he  has  hired  to 
the  full  amount  of  any  loss  he  sustains  bjr  the  theft ; but  he  would 
still  be  able  to  bring  an  action,  Le.  a vxndicatio,  an  actio  ad  ex- 


hibendum,  or  a condictio,  to  get 
the  thief.  (See  paragr.  19.) 

16.  Qucb  de  fullone  et  sarcina- 
tore  diximus,  eadem  et  ad  eum,  oui 
commodata  res  est,  transferenda 
veteres  existimabant : nam  ut  Ule 
fullo  mercedem  accipiendo  custo- 
diam  prsstat,  ita  is  quoque,  qui  com- 
modum  utendi  percipit,  similiter  ne- 
cesse  habet  custodiara  prsestare.  Sed 
nostra  providentia  etiam  hoc  in  de- 
cisionibus  nostris  emendavit,  ut  in 
domini  sit  voluntatq,  sive  commo- 
dati  actionem  adversus  eum,  qui 
rem  commodatam  accepit,  movere 
desidcrat,  sive  furti  adversus  eum, 
qui  rem  subripuit,  et  alterutra 


the  thing  itself,  or  its  value,  from 


16.  What  we  have  said  of  the  fuller 
and  tailor  was  applied  by  the  ancieuls 
to  the  borrower  on  gratuitous  loan. 
For  as  the  fuller,  by  accepting  a sum  for 
his  labour,  makes  himself  answerable 
for  the  safe  keeping  of  the  thing,  so 
does  a borrower  by  accepting  the  use 
of  the  thing  he  borrows.  But  our 
wisdom  has  introduced  in  our  decisions 
on  improvement  on  this  point,  and  the 
owner  may  now  bring  an  action  com- 
modati  against  the  borrower,  or  of 
theft  against  the  thief  ; but  when  onge 
his  choice  is  made,  be  cannot  change 
his  mind  and  have  recourse  to  the 
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earum  electa  dominum  non  posse  ex 
pcenitciitia  ad  alteram  venire  actio- 
nem. Sed  si  quidem  furera  elegerit, 
ilium,  qiii  rem  iitendam  occepit, 
penitiiH  liberari.  Sin  autern  com- 
modator  veniat  adversus  eum,  qui 
rem  utendam  accepit,  ipsi  quidem 
nullo  modo  competere  posse  adver- 
sus furein  furti  actionem,  eum  autem, 
qui  pro  re  commodata  conveuitur, 
posse  adversus  furem  furti  habere 
actionem,  ita  tamen,  si  dominus 
sciens,  rem  esse  subreptam,  adversus 
eum,  cui  res  commodata  fuit,  per- 
venit ; sin  autem  nescius  et  dubi- 
tans,  rem  non  esse  apud  eum,  com- 
modati  actionem  instituit,  postea 
autem,  re  comperta,  voluit  remit- 
tere  quidem  commodati  actionem,  ad 
furti  autem  pervenire,  tunc  licentia 
ei  concedalur  et  adversus  furem 
venire,  nullo  obstaeulo  ei  opponendo, 
quoniam  Lncertus  constitutus  movit 
ailversus  eum,  qui  rem  utendam 
accepit,  commodati  actionem  (nisi 
dommo  ab  eo  satisfactum  est : tunc 
etcnim  omnimodo  furem  a domino 
quidem  furti  actione  bberari,  sup- 
posituin  autem  esse  ei,  qui  pro  re 
sibi  commodata  domino  satisfecit), 
cum  manifcstissimum  est,  etiam  si  ab 
initio  dominus  actionem  instituit 
commodati  ignarus,  rem  esse  mib- 
reptam,  postea  autem,  hoc  ei  oognito, 
adversus  furem  transivit,  omni- 
modo  liberari  eum,  qui  rem  commo- 
datam  accepit,  quemcumque  cause 
exitum  dominus  adversus  furem 
habuerit : eadem  definitione  obtin- 
ente,  sive  in  partem  sive  in  solidum 
Rolvendo  sit  is,  qui  rem  commodatam 
accepit. 

Gai.  iii.  206  ; 


other  action.  If  he  elects  to  sue  the 
thief,  the  borrower  is  quite  freed ; if 
he  elects  to  sue  the  borrower,  he  can- 
not bring  an  action  of  theft  against  the 
thief,  but  the  borrower  may,  that  is, 
provided  that  the  owner  elects  to  sue 
the  borrow  cr,  knowing  that  the  thing 
has  been  stolen.  If  he  is  ignorant  or 
uncertain  of  tliis,  and  therefore  sues 
the  borrow’cr,  and  then  subsequently 
learns  the  true  state  of  the  case,  and 
wishes  to  have  recourse  to  an  action 
of  theft,  he  will  be  permitted  to  sue 
the  tliief  without  any  dithculty  being 
thrown  in  his  way,  for  it  was  in  ignor- 
ance of  the  real  fact  that  he  sued  the 
borrower  ; unless,  indeed,  his  claim 
has  been  satisfied  by  the  borrower,  for 
then  the  thief  is  quite  free  from  any 
action  of  theft  on  the  part  of  the  owner, 
but  the  borrower  takes  the  place  of  the 
owner  in  the  power  of  bringing  this 
action.  On  the  other  hand,  it  is  very 
evident  that  if  the  owner  originally 
brings  an  action  commodati,  in  ignor- 
ance that  the  thing  has  been  stolen, 
and  subsequently,  learning  this,  prefers 
to  proceed  against  the  thief,  the  bor- 
rower is  thereby  entirely  freed,  what- 
ever mav  be  the  issue  of  the  suit 
against  tFie  thief,  the  same  rule  hold- 
ing good,  whether  the  borrower  is 
wholly  or  only  partially  solvent. 


C.  vi.  2.  22.  1 2. 


rhe  concluding  words  of  the  paragraph  mean  that  the  owner  is 
put  to  his  election  once  for  all,  and  if  he  sues  the  borrower,  and 
Knds  the  borrower  cannot  pay,  he  cannot  have  recourse  to  an  actio 
furti  against  the  thief. 


17.  Sed  is,  apud  quern  res  de- 
posita  est,  customam  non  preestat, 
sed  tantum  in  eo  obnoxius  est,  si 
quid  ipse  dolo  malo  fecorit : qua  do 
causa  si  res  ei  subrepta  fuerit,  quia 
restituendie  ejus  nomine  depositi 
non  tenetur  nec  ob  id  ejus  interest, 
rem  salvam  esse,  furti  agere  non 
potest,  sed  furti  actio  domino  corn- 
petit. 

Gai.  iii.  207  ; 


17.  A depositary  is  not  answerable 
for  the  safe  keeping  of  the  thing  de- 
posited, but  is  only  answerable  for 
wilful  wrong ; therefore,  if  the  thing 
is  stolen  from  him,  as  he  is  not  boimd 
by  the  contract  of  deposit  to  restore  it, 
and  has  no  interest  in  its  safety,  he 
cannot  bring  on  action  of  theft,  but  it 
is  the  owmer  alone  who  can  bring  this 
action. 

D.  xlvii.  2.  14.  3. 
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We  must,  in  all  ca.ses  of  theft,  bear  in  mind  that  an  actio  furii 
might  also  be  brought  against  any  one  who  had  ‘ ope  consilio ' 
participated  in  the  theft,  and  the  whole  amount  of  the  penalty 
could  be  recovered  separately  against  each  thief  and  each  person 
taking  an  indirect  part  in  the  theft.  (D.  xlvii.  2.  21.  9.j 

Castodiarn  non  prwstat  is  equivalent  to  saying  that  he  is  not 
answerable  for  culpa  levis. 

18.  Iq  summascieudumest,  quse-  18.  It  must  be  finally  observedi 
situin  esse,  an  impubes  rem  alienam  that  the  question  has  been  asked 
aiuovendo  furtiim  faciat  Et  placet,  whether,  if  a person  under  the  age  of 
quia  furtuin  ex  nfiectu  consistit,  ita  puberty  takes  away  the  property  of 
deinuin  ohligari  eo  criniine  impub-  another,  be  commits  a theft.  The 
erem,  si  proximus  pubertati  sit  et  answer  is,  that  as  it  is  the  intention 
ob  id  inteilegat,  se  delinquere.  that  makes  the  theft,  such  a person  is 

only  bound  by  the  obligation  springing 
from  the  delict  if  he  is  near  the  age  of 
puberty,  and  consequently  understands 
that  he  is  doing  wrong. 

Gai.  iii.  208. 


See  Bk.  iii.  Tit.  19.  10  note. 


19.  Furti  actio  sive  dupli  sive 
quadrupli  tantum  ad  poena;  perse- 
cutionein  pertinet : nam  ipsius  rei 
persecutionem  extrinsecus  habet 
doininus,  quam  aut  vindicando  aut 
condicendo  potest  auferre.  Sed  vin- 
dicatio  iguideni  odversus  possessor- 
eiu  est,  sive  fur  ipse  possidet  sive 
alius  quilibet:  condictio  autem  ad- 
vcrsus  ipsuin  furein  heredeinve  ejus, 
licet  non  possideat,  competit. 


19.  The  action  of  theft,  whether 
brought  to  recover  double  or  quad- 
ruple, has  no  other  object  than  the  re- 
covery of  the  penalty.  For  the  owner 
has  also  a means  of  recovering  the 
thing  itself,  either  by  a vindicatio  or  a 
condictio.  The  former  may  be  brought 
against  the  possessor,  whether  the 
thief  or  any  one  else  ; the  latter  may 
be  brought  against  the  thief  or  the  heir 
of  the  thief,  although  not  in  possession 
of  the  thing  stolen. 


Gai.  iv.  8 ; D.  xlvii.  2.  54.  3. 


The  thief  and  those  who  as.sisted  him  had  to  pay  a penalty  as 
a punishment  for  their  wrongdoing ; but  something  more  re- 
mained for  the  thief  him.self  to  do ; he  had  to  restore  the  thing 
stolen  or  its  value.  The  owner  could  bring  a vindicatio  or  an 
actio  ad  exhibendum,  which  were  both  actiones  arhitraricc  (Tit. 
6.  31);  that  is,  the  thief  was  directed  to  restore  the  thing  or 
exhibit  it,  and  if  he  did  not  do  so,  then  the  judge  condemned  him 
to  pay  what,  under  the  circumstances,  it  was  reasonable  he  should 
pay.  These  actiones  might  be  brought  against  any  possessor, 
against  the  thief,  or  any  one  who  had  received  possession  from  the 
thief.  As  a general  rule  the  person  who  could  bring  a vindicatio 
could  not  hrmg  a condictio  for  the  same  thing ; for  in  the  vindicatio 
he  aaserted  that  the  property  in  the  thing  was  his,  whereas  in  the 
condictio  he  asserted  that  the  defendant  ought  to  make  over  (dare 
oportere)  the  property  in  the  thing  to  him,  and  the.se  Avere  incon- 
sistent as.scrtions.  In  the  case  of  theft,  however,  the  plaintiff  had 
an  option  given  him  odio  furum  to  bring  what  was  termed  a con- 
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dictio  furtiva  (Tit.  6.  14),  and  it  might  sometimes  be  advantage- 
ous to  have  this  option.  For  example,  the  thing  might  have 
perished,  and  it  was  a rule  that  res  extinctce  vindicari  non  pos- 
sunt.  Extinctce  res,  licet  vindicari  non  possint,  condici  tamen 
furibus  possunt.  (Gai.  ii.  79.) 

This  condictio  furtiva  might  be  brought  against  the  heirs  of 
the  thief,  whereas  the  axtio  furti,  which  inflicted  a punish- 
ment for  a personal  wrongful  act,  could  only  be  brought  against 
the  thief  himself.  Every  action  against  a thief  or  those  who 
assisted  him  might  be  brought  by  the  heirs  of  any  one  entitled  to 
bring  it.  (See  Tit.  12.) 


Tit.  II.  VI  BONORUM  RAPTORUM. 


Qui  res  alienas  rapit,  tenetur 
<]ui(leEn  etiam  furti  (quis  enim  magis 
alienam  rem  invito  domino  contrec- 
tat,  quam  qui  vi  rapit  ? Ideoquc 
recte  dictum  eat,  eum  improbum 
fureni  esse) : sed  tamen  propriam 
actionem  ejus  delicti  nomine  prffitor 
introduxit,  quie  appellatur  vi  bon- 
orum  raptoruin  et  est  intra  annum 
quadrupli,  post  annum  simpli.  Quie 
actio  utilis  est,  etiamsi  quis  unam 
rem,  licet  minimam,  rapuerit. 
Quadniplum  autera  non  totura  poena 
est  et  extra  pcenaun  rei  persecutio, 
sicut  in  actione  furti  manifesti  dixi- 
mus  ; sed  in  quadruple  inest  et  rei 
persecutio,  ut  pcena  tripli  sit,  sive 
comprehendatur  raptor  in  ipso  de- 
licto sive  non.  Bidiculum  est  enim, 
le%-ioris  esse  coudicionis  eum,  qui  vi 
rapit,  quam  qui  clam  amovet. 


A person  who  takes  by  force  a 
thing  belonging  to  another  is  liable  to 
an  action  of  theft,  for  who  can  better 
be  said  to  take  the  property  of  another 
against  his  will  than  he  who  takes  it 
hy  force  ? And  he  is  therefore  rightly 
said  to  be  an  improbus  fur.  The 
pra;tor,  however,  has  introduced  a 
peculiar  action  in  the  case  of  this  de- 
lict, called  t'i  bonorum  raplonim ; by 
which,  if  brought  within  a year  after 
the  robbery,  quadruple  the  value  of 
the  thing  t^en  may  be  recovered  ; but 
if  brought  after  the  expiration  of  a 
year,  then  the  single  value  only  can  be 
recovered.  This  action  may  be  brought 
even  against  a person  who  has  only 
taken  by  force  a single  thing,  even 
of  the  most  trifling  value.  But  this 
quadruple  of  the  value  is  not  alto- 
gether a penalty,  the  recovery  of  the 
thing  being  something  sulditional,  as 
in  the  action  of  furtum  manifeslum ; 
for  the  recovery  of  the  thing  is  in- 
cluded, so  that  the  penalty  is  only  of 
three  times  the  value.  And  it  is  the 
same,  whether  the  robber  was  or  was 
not  taken  in  the  actual  commission  of 
the  crime.  For  it  would  be  ridiculous 
that  a person  who  uses  force  should 
be  treated  more  leniently  than  he  who 
secretly  removes  a thing. 


Gai.  iv.  8. 


Tlie  edict  of  the  prietor,  introducing  this  action,  ran  as  follows  : 
Si  cui  dolo  malo,  hominibus  coactia,  damni  quid  factum  esse 
dicetur,  sive  cujus  bona  rapta  esse  dicentur:  in  eum  qui  id 
fecisse  dicetur  judicium  dabo.  (D.  xlvii.  8.  2.  pr.) 

It  was  nece-ssary  that  the  act  of  violence  should  be  committed 
with  evil  intent  (dolo  mado).  If,  for  instance,  a publicanus 
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carried  off  a flock  of  sheep,  thinking  that  some  offence  had  been 
committed  against  the  lex  vectigalis,  although  he  was  mistaken, 
this  action  could  not  be  brought  against  him.  (D.  xlvii.  8.  2.  20.> 
Even  if  the  thief  was  alone,  or  one  thing,  however  small,  was 
carried  off.  yet  the  action  might  be  brought,  although  the  words 
hominihua  coactis  and  bona  rapta  occur  in  the  edict.  It,  like  the 
action  of  theft,  could  only  be  brought  if  the  thing  or  things  taken 
were  moveables.  (C.  ix.  33.  1.) 

The  text  explains  how  the  amount  recovered  under  it  differed 
from  that  recovered  under  an  actio  furti.  Under  the  actio  vi 
bonorum  raptonim  the  thing  itself  was  recovered,  or  its  value  if 
the  thief  no  longer  had  it  in  his  possession,  and  also  three  times 
the  estimated  value  of  the  thing  itself ; while  the  actio  furti  was 
only  penal.  (See  paragr.  19  of  last  Title.) 

The  plaintiff  might,  if  he  pleased,  bring  the  actio  furti  in- 
stead ; and  he  might  bring  this  action  after  the  expiration  of  a 
year  prevented  his  bringing  that  vi  bonorv-m  raptorum.  If  he 
first  brought  the  latter  action,  he  could  not  afterwards  bring  the 
actio  furti ; but  he  could  first  bring  the  actio  furti,  and  afterwards 
bring  the  actio  vi  bonorum  raptorum  for  the  excess  recoverable 
by  that  action.  (D.  xlviL  8.  1.) 

This  action  united  in  its  effects  the  vindicatio  or  condictio, 
and  also  the  recovery  of  a penalty.  As  it  was  partly  penal,  it 
could  not  be  brought  against  the  heirs  of  the  thief.  (D.  xlvii.  8. 
2.  27.)  The  offence  of  taking  goods  by  force  could  also  be  made 
the  subject  of  a criminal  charge.  (Tit.  18.  8.) 


I.  Quia  tamen  ita  competit  hiec 
actio,  si  dolo  malo  quisque  rapnerit : 
qui  aliquo  errore  iuductus,  suam 
rem  esse,  et  impnidens  juris  eo 
animo  rapuit,  quasi  domino  liceat 
rem  suam  etiam  per  vim  auferre 
poRSessoribus,  absolvi  debet.  Cui 
scilicet  conveniens  est,  nec  furti 
teneri  eum,  qui  eodem  hoc  animo 
rapuit.  Sed  ne,  dum  talia  excogi- 
tentur,  inveniatur  via,  per  quam 
raptores  impune  suam  exerceant 
avaritiam ; melius  divalibus  consti- 
tutionibus  pro  bac  parte  prospectum 
est,  ut  nemini  liceat  vi  rapere  rem 
mobilem  vel  se  moventem,  licet 
suam  eondem  rem  existimet : sed  si 
quis  contra  statuta  fecerit,  rci  qui- 
dem  suse  dominio  cadere,  sin  autem 
aUena  sit,  post  rei  restitutionem 
etiam  ecstiinationem  ejusdem  rei 
prsBstare.  Quod  non  solum  in  mo- 
bilibus  rebus,  qute  rapi  poasunt, 
constitutiones  optinere  censuerunt, 
sed  etiam  in  invasionibus,  qu®  circa 
res  soli  finnt,  ut  ex  hac  causa  Omni 
rapina  homines  abstineant. 


1.  As,  however,  this  action  can 
only  be  brought  against  a person  who 
robs  with  the  intent  of  committing  a 
wilful  wrong,  if  any  one  takes  by  force 
a thing,  thinking  himself,  by  a mistake, 
to  be  the  owner,  and,  in  ignorance  of 
the  law,  believing  it  permitted  to  an 
owner  to  take  away,  even  by  force,  a 
thing  belonging  to  himself  from  per- 
sons in  whose  possession  it  is,  he 
ought  to  be  held  discharged  of  this 
action  ; and  on  the  same  principles  a 
person  carrying  off  a thing  under  simi- 
lar circumstances  would  not  be  liable 
to  an  action  of  theft.  But  lest  robbers, 
under  the  cover  of  such  an  excuse, 
should  find  means  of  gratifying  their 
avarice  with  impunity,  the  imperial 
constitutions  have  made  a wise  altera- 
tion, by  providing  that  no  one  may 
carry  off  by  force  a thing  that  is  move- 
able, or  moves  itself,  although  he 
thinks  himself  the  owner.  If  any  one 
acts  contrary  to  these  constitutions,  he 
is,  if  the  thing  is  his,  to  cease  to  be 
owner  of  it ; if  it  is  not,  he  is  not  only 
to  restore  the  thing  token,  but  also  to 
pay  its  value.  The  constitutions  have 
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declared  these  rules  applicable,  not 
only  in  the  case  of  moveables  of  a 
nature  to  be  carried  off  by  force,  but 
also  to  forcible  entries  made  upon 
things  pertaining  to  the  soil,  in  order 
that  every  kind  of  violent  robbery  may 
be  prevented. 

D.  3tlvii.  8.  2.  18 ; C.  viii.  4,  7. 


Tlie  con.stitution  referred  to  was  enacted  in  a.d.  389  by  the 
Emperors  Valentinian,  Theodosius,  and  Arcadius.  It  provided  a 
much  more  effectual  remedy  for  forcible  disturbance  than  had  been 
given  by  the  interdict  unde  vi.  It  applied,  which  the  interdict 
did  not,  to  moveables  as  well  as  immoveables,  and  it  not  only 
made  the  wrongdoer  give  up  the  thing,  but  it  made  him,  if  he 
was  the  owner,  lose  the  property  in  the  thing,  and,  if  he  was  not 


the  owner,  pay  its  value.  (See 

2.  In  hac  actione  non  utique 
spectator,  rem  in  bonis  actoris  esse  : 
nam  sive  in  bonis  sit  sive  non  sit,  si 
tamcn  ex  bonis  sit,  locum  htec  actio 
hobcbit.  Quare  sive  commodata 
sive  locata  sive  etiam  pignerata  sive 
deposita  sit  apud  Titium  sic,  ut  in- 
tersit ejus,  earn  non  auferri,  veluti 
si  in  re  deposita  culpam  quoque  pro- 
misit,  sive  bona  fide  possideat,  sive 
usumfriictum  in  ea  quis  habeat  vel 
quod  aUud  jus,  ut  intersit  ejus,  non 
rapi : dicendum  est,  competere  ei 
banc  actionem,  ut  non  dominium 
accipiat,  sed  iUud  solum,  quod  ex 
bonis  ejus,  qui  rapinam  passus  est,  id 
est  quod  ex  substantia  ejus  ablatum 
esse  proponatur.  Et  gencraliter  di- 
cendum est,  ex  quibug  causis  furti 
actio  competit  In  re  clam  facta,  ex 
iisdem  causis  omnes  babere  banc 
actionem. 


D.  ilvii. 


Tit.  15.  6.) 

2.  In  this  action  it  is  clearly  not 
necessary  that  the  thing  should  have 
been  part  of  the  goods  of  the  plaintiff ; 
for  whether  it  has  been  part  of  his 
goods  or  not,  yet  if  it  has  been  taken 
from  among  bis  goods,  the  action  may 
be  brought.  Consequently,  if  any- 
thing has  been  let,  lent,  or  given  in 
pledge  to  Titius,  or  deposited  with  him, 
so  that  be  has  an  interest  in  its  not 
being  taken  away  by  force,  as  if,  for  in- 
stance, be  has  engaged  to  be  answer- 
able  for  any  fault  committed  respecting 
it ; or  if  he  possesses  it  bona  fide,  or 
has  the  usufruct  of  it,  or  has  any  other 
legal  interest  in  its  not  being  taken 
away  by  force,  this  action  may  be 
brought,  not  to  give  him  the  ownership 
in  the  thing,  but  merely  to  restore 
him  what  he  has  lost  by  the  thing 
being  taken  away  by  violence  from  out 
of  his  goods,  that  is,  from  out  of  bis 
substance.  And  generally,  we  may 
say,  that  the  same  causes  which  would 
give  rise  to  an  action  of  theft,  if  the 
act  is  committed  secretly,  will  give 
ground  for  this  action,  if  it  is  com- 
mitted with  force. 

8.  2.  22-24. 


In  order  to  make  the  punishment  of  an  open  and  flagrant 
violation  of  law  more  severe  than  that  of  a secret  theft,  the  very 
slightest  interest  in  the  thing  taken  was  sufficient  to  enable  a 
plaintiff'  to  bring  the  action  vi  bonorum  raptorum.  For  instance, 
a mere  depositary  could  bring  it,  although  his  interest  was  not 
great  enough  to  permit  of  his  bringing  an  actio  furti. 
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Tit.  III.  DE  LEGE  AQUILIA, 

Damni  injurise  actio  constituitur  The  action  damni  iniurUe  is  es- 
per  legem  Aquiliam.  Cujus  primo  tablished  by  the  lex  Aquiiia^  of  which 
capite  cautum  est,  ut  si  quis  homi-  the  first  head  provides,  that  if  any  one 
nem  alienum  alienamve  quadrupe-  shall  have  wrongfully  killed  a slave,  or 
dem,  quse  pecudom  numero  sit,  in  a four-footed  beast,  being  one  of  those 
juria  Occident,  quanti  ea  res  in  eo  reckoned  among  cattle,  belonging  to 
anno  plurimi  fmt,  tantum  domino  another,  he  shall  be  condemned  to  pay 
dare  damnetur.  the  owner  the  greatest  value  which  the 

thing  has  possessed  at  any  time  within 
a year  previously. 

Gal  iii.  210;  D.  ix.  2.  2.  pr. 

The  lex  Aquilia  was,  as  tJlpian  informs  us  (D.  ix.  2.  1.), 
a plebiacitum  made  on  the  proposition  of  the  tribune  Aquilius. 
It  made  an  alteration  in  all  the  previous  laws,  including  those 
of  the  Twelve  Tables,  which  had  treated  of  damage  wrongfully 
done  {de  damno  injuria).  Theophilus  says  it  was  passed  at 
the  time  of  the  secession  of  the  plebs,  meaning,  probably,  that 
to  the  Janiculv/m,  in  the  year  b.c.  286.  (Paraphrase  on  paragr. 

A fragment  of  Gaius  in  the  Digest  (D.  ix.  2.  2.  pr.)  contains 
the  terms  of  this  first  head  of  the  lex  Aquilia  : ‘ Qui  servum  ser- 
vamve  alienum,  alienamve  quadrupedem  vel  pecudem  injuria 
occiderit,  quanti  id  in  eo  anno  plurimi  fuit,  tantum  ces  dare 
domino  damnas  esto  ’. 


1.  Quod  autem  non  prsecise  de 
quadrupede,  sed  de  ea  tantum,  quse 
pecudum  numero  est,  cavetur,  eo 
pertinet,  ut  neque  de  feris  bestiis 
necjue  de  canibus  cautum  esse  in- 
tellegsimus,  sed  de  his  tantum,  quse 
proprie  pasci  dicuntur,  quales  sunt 
equi,  mini,  asini,  boves,  oves,  caprse. 
De  suibus  quoqueidem  placuit : nam 
et  sues  peconim  appellations  conti- 
nentur,  quia  et  hi  gregatim  pascun- 
tur : sic  denique  et  Homerus  in 
Odvssea  ait,  sicut  iElius  Marcismus 
in  suis  institutionibus  refert : — 

t6v  yt  (TVfcrai  Traptjfitvov  • at 
vipovrai 

rinp  K«5p«*cof  irtTpjjj  firi  t€ 
ftpidovoTj. 

D.  ix  2.  2.  2; 

The  pa.s.sage  is  from  Od.  xiii. 

2.  Injuria  autem  occidere  intel- 
legitur,  qui  nullo  jure  occidit.  Itaque 
qui  latronem  occidit,  non  tenetur. 


1.  As  the  law  does  not  speak  gene- 
rally of  four-footecl  beasts,  but  only 
of  those  which  are  reckoned  among 
cattle,  we  may  consider  its  provisions 
as  not  applying  to  wild  animsds  or  do"s, 
but  only  to  animals  which  may  be 
properly  said  to  graze,  as  horses,  mules, 
asses,  sheep,  oxen,  goats.  It  has  been 
held  to  apply  also  to  swine,  for  they 
are  included  in  the  term  cattle,  seeing 
that  thej’  feed  in  herds.  Thus  Homer 
says,  as  iElius  Marcianus  quotes  in 
his  Institutes : — 

‘You  will  find  him  seated  by  his 
swine,  and  they  are  feeding  by  the 
rock  of  Corax,  near  the  spring  Are- 
thusa  ’. 

D.  xxxii.  65.  4. 

407. 

2.  To  kill  wTongfully  is  to  kill 
without  any  right ; consequently,  a 
person  who  kills  a robber  is  not  liable 
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utique  b1  aliter  periculum  e£Fiigere  to  this  action,  that  is,  if  he  could  not 
non  potest.  otherwise  avoid  the  danger  with  which 

he  was  threatened. 

D.  ix.  2.  6.  pr.  and  I. 

It  was  not  neces-sary  to  consider  the  intent  with  which  the 
damage  was  done.  Was  it  done  ‘ nullo  jure  ’ / if  so,  the  lex 
Aquilia  applied. 

3.  Ac  ne  is  quidem  hac  lege  tene-  3.  Nor  is  a person  made  liable  by 

tur,  qui  casu  occidit,  si  modo  culpa  this  law,  who  has  killed  by  accident, 
ejus  nulla  invenitur : nam  alioquin  provided  there  is  no  fault  on  his  part, 
non  minus  quam  ex  dolo  ex  culpa  for  this  law  punishes  fault  as  well  as 
quisque  hac  lege  tenetur.  wilful  wrongdoing. 

Gai.  iii  202,  211. 

4.  Itaqne  si  quis,  dum  jaculis  4.  Consequently,  if  any  one  play- 

ludit  vel  exercitatur,  transeuntem  ing  or  practising  with  a javelin,  pierces 
servum  tuum  trajecerit,  distingui-  with  it  your  slave  as  he  goes  by,  there 
tur.  Nam  si  id  a milite  quidem  in  is  a distinction  made,  if  the  accident 
Campo  locove,  ubi  solitum  est  exer-  is  caused  by  a soldier,  while  practising 
citari,  admissum  est,  nulla  culpa  in  the  Campus  Martius,  or  other  place 
ejus  intellegitur : si  alius  tale  quid  appropriated  to  military  exercises, 
admisit,  culp®  reus  est.  Idem  juris  there  is  no  fault  on  his  part;  but  any 
est  de  milite,  si  is  in  alio  loco,  quam  one  else  besides  a soldier  causing  a 
qui  exercitandis  mihtibus  destinatus  similar  accident  is  chargeable  with  a 
est,  id  admisit.  fault,  and  the  soldier  himself  would  be 

in  fault,  if  he  inflicted  such  an  injury 
in  any  other  place  than  one  appropri- 
ated to  military  exercises. 

D.  ix.  2.  9.  4 

6.  Item  d putator  ex  arbore  de-  6.  If,  again,  any  one,  in  pruning  a 
jeoto  ramo  servum  tuum  transeun-  tree,  by  letting  a bough  fall,  kills  your 
tern  Occident,  si  prope  viam  publi-  slave  who  is  passing,  and  this  takes 
cam  aut  vicinalera  id  factum  est  place  beside  a public  way  or  an  occu- 
neque  pr^clamavit,  ut  casus  evitari  pation  road,  and  he  has  not  cried  out 
possit,  culpe  reus  est : si  preecla-  to  make  persons  take  care,  he  is  in 
mavit,  neque  ille  ouravit  cavere,  fault;  but  if  he  called  out,  and  the 
extra  culpam  est  putator.  .Eque  passer-by  would  not  take  care,  he  is  not 
extra  culpam  esse  intellegitur,  si  to  blame.  He  is  also  equally  free  from 
seorsum  a via  forte  vel  in  medio  blame  if  he  was  cutting  far  from  any 
fundo  csedebat,  licet  non  priecla-  public  way,  or  in  the  middle  of  a field, 
mavit,  quia  eo  loco  nulli  extraneo  even  though  he  has  not  called  out,  for 
jus  fuerat  versandi.  by  such  a place  no  stranger  has  a right 

to  pass. 

D.  ix.  2.  31. 

6.  Prteterea  si  mediens,  qui  ser.  6.  So,  again,  a physician  who  has 

vum  tuum  secuit,  dereliquerit  cura-  performed  an  operation  on  your  slave, 
tionem  atque  ob  id  mortuus  fuerit  and  then  neglected  to  attend  to  his 
servuB,  colpee  reus  est.  cure,  so  that  the  slave  dies,  is  guilty  of 

a fault. 

D.  ix.  2.  8.  pr. 

7.  Imperitia  qnoqne  cnlpse  ad-  7.  Unskilfulness  is  also  reckoned  as 

numerator,  veluti  si  medicus  ideo  a fault,  as  if  a physician  kills  your 
servum  tuum  Occident,  quod  eum  slave  by  unskilfully  performing  an 
male  secuerit  aut  perpersun  ei  me-  operation  on  him,  or  by  giving  him. 
dicamentum  dederit.  wrong  medicines. 

D.  ix.  2.  7.  8 : D.  ix.  2.  8.  pr. ; D.  1.  17.  132. 
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8.  Impetu  quoque  mularum,  quas 
tniilio  propter  impcritiain  retinere 
non  iKJtuerit,  si  servos  tuus  op- 
prossiis  fuerit,  culp®  reus  est  raulio. 
Sed  et  si  propter  intirnutatem  re- 
tinere eas  non  potuerit,  cum  alius 
firinior  retinere  potuisset,  leque 
culpie  tenetur.  Eadem  placuerunt 
de  eo  quoque,  qui,  cum  equo  ve- 
heretur,  impetum  ejus  aut  propter 
intirinitatem  aut  propter  iuiperitiam 
suam  retinere  non  potuerit. 

D.  ix. 

9.  His  autem  verbis  legis  ‘quanti 
id  in  eo  anno  plurimi  fuerit  ’ ilia  sen- 
tentia  exprimitur,  ut  si  qnis  homi- 
ncm  tuuui,  qui  hodie  claudus  aut 
luscus  aut  mancus  erit,  Occident, 
qui  in  eo  anno  integer  aut  pretiosus 
fuerit,  non  tanti  teneatur,  quanti  is 
hodie  erit,  sed  quanti  in  eo  anno 
plurimi  fuerit.  Qua  ratione  credi- 
tuin  est,  ptenalem  esse  hujus  legis 
actionetn,  ()uia  non  solum  tanti 
quis<]iie  obligator,  quantum  damni 
dederit,  sed  aJiquando  longe  pluris : 
ideoque  constat,  in  heredem  earn 
actionem  non  transire,  quie  transi- 
tura  fuisset,  si  ultra  damnum  num- 
quam  Us  lestimoretur. 


Gai.  iii.  214 ; 

10.  Illud  non  ex  verbis  legis,  sed 
ex  interpretatione  placuit,  non  so- 
lum perempti  corporis  testiination- 
cm  babendam  esse  secundum  ea, 
quce  diximus,  sed  eo  amplius  quid- 

uid  prseterea,  pcrempto  eo  corpore, 
amni  vobis  adlatum  fuerit,  veluti 
si  servum  tuum  heredem  ab  aliquo 
institutura  ante  qnis  Occident,  quara 
is  jussu  tuo  adiret : nam  hereditatis 
uoque  amissse  rationem  esse  haben- 
am  constat.  Item  si  ex  pari  mular- 
um  unam  vel  ex  quadriga  equorum 
unum  occiderit,  vel  ex  comcedis  unus 
servus  fuerit  occisus : non  solum 
occisi  fit  sestiraatio,  sed  eo  amplius 
id  quoque  computatur,  quanto  de- 
pretiati  sunt,  qui  supersunt. 

Gai.  iii.  212 

11.  Liberum  est  autem  ei,  cujus 
servus  fuerit  occisus,  et  private 
judicio  legis  Aquilie  damnum  per- 
sequi  et  capitalis  criminis  eum  reum 
facere. 

Gai. 


8.  So,  too,  if  a muleteer,  through 
his  wont  of  skUl,  cannot  manage  his 
mules,  and  runs  over  your  slave,  be  is 
guilty  of  a fault.  As,  also,  he  would 
be,  if  he  could  not  hold  them  in  on 
account  of  his  weakness,  provided  that 
a stronger  man  could  have  held  them 
in.  The  same  decision  applies  to  a 
person  on  horseback  who  is  unable  to 
manage  his  horse,  owing  to  physical 
weakness  or  want  of  skill. 


9.  The  words  of  the  law  above 
quoted,  ‘the  neatest  value  the  thing 
has  possessed  at  any  time  within  a 
year  previously,’  mean  that  if  your 
slave  is  killed,  being  at  the  time  of  his 
death  lame,  one-eyed,  or  maimed,  but 
having  been  within  a year  quite  sound 
and  of  considerable  value,  the  person 
who  kills  him  is  bound  to  pay,  not  his 
actual  value,  but  the  greatest  value  he 
everpossessed  withintheyear.  Hence, 
this  action  may  be  said  to  be  penal,  as 
a person  is  bound  under  it  not  only 
for  the  damage  he  has  done,  but  some- 
times for  much  more  ; and,  therefore, 
the  action  does  not  pass  against  his 
heir,  as  it  would  do  if  the  condemna- 
tion did  not  exceed  the  amount  of  the 
actual  damage. 

D.  U.  2.  23.  3,  8. 

10.  It  has  been  decided,  not  by 
virtue  of  the  actual  wording  of  the 
law,  but  by  interpretation,  that  not 
only  is  the  value  of  the  thing  perish- 
ing to  be  estimated  as  we  have  said, 
but  also  the  loss  which  in  any  way  we 
incur  by  its  perishing ; as,  for  instance, 
if  your  slave  having  been  Instituted 
heir  by  some  one  is  killed  before  be 
enters  at  your  command  on  the  inherit- 
ance, the  loss  of  the  inheritance  should 
be  taken  account  of.  So,  too,  if  one 
of  a pair  of  mules,  or  of  a set  of  four 
horses,  or  one  slave  of  a band  of  come- 
dians, is  killed,  account  is  to  be  taken 
not  only  of  the  value  of  the  thing 
killed,  but  also  of  the  diminished  value 
of  what  remains. 

i D.  ii.  2.  22.  1. 

11.  The  master  of  a slave  who  is 
killed  may  bring  a private  action  for 
the  damages  given  by  the  lex  Aquilia, 
and  also  bring  a capital  charge  against 
the  murderer. 

iiu  213. 
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A crimen  capitate  was  one  which  affected  the  caput  of  tlie 
condemned.  The  lex  Cornelia  (D.  ix.  2.  23.  9 ; .see  also  Title  18. 
5 of  this  Book)  gave  the  master  the  power  to  bring  a criminal 
accusation  again.st  the  murderer.  The  Code  (iii.  35.  3)  contains 
a rescript  of  the  Emperor  Gordian,  stating  it  as  undoubted  law 
that  a criminal  accusation  did  not  prevent  a master  also  bringing 
a private  action  under  the  lex  Aquilia.  The  crimen  capitate 
could  be  brought  only  in  cases  of  murder,  not  in  cases  of 
homicide. 

12.  Caput  secundum  legis  Aqui-  12.  The  second  head  of  the  lex 

liee  in  usu  non  est.  Aquilia  is  not  now  in  use. 

Gai.  iu.  216;  D.  ix.  2.  27.  4. 

VVe  learn  from  Gains  (Gai.  iii.  215)  that  the  second  head  of 
the  lex  Aquilia  gave  an  action  for  the  full  value  of  the  injury 
sustained  to  a stipulator,  whose  claim  was  extinguished  by  an 
adstipulator  releasing  the  debtor  by  acceptilation.  (See  Bk.  iii. 
Tit.  29.  1.)  The  stipulator  might  also  have  brought  an  actio 
mandati  against  the  adstipulator,  if  he  preferred  doing  so ; but, 
as  we  see  from  Title  16  of  this  Book  (paragr.  1),  proceeding 
under  the  lex  Aquilia  gave  the  plaintiff  the  advant^e  of  having 
the  amount  he  recovered  doubled  if  the  defendant  denied  his 
liability.  (Gai.  iii.  216.) 

13.  Capite  tertio  de  omni  cetero 
-damno  cavetur.  Itaque  si  quig  ser- 
vum  vel  earn  quadrupedem,  quie 
pecudum  numero  eat,  vulneraverit 
sive  earn  quadrupedem,  qua  pecu- 
dum numero  non  est,  veluti  canem 
aut  feram  bestiam.  vulneraverit  aut 
Occident,  hoc  capite  actio  oonstitui- 
tur.  In  ceteris  quoque  omnibus 
animalibus,  item  in  omnibus  rebus, 

ua  anima  carent,  damnum  injuria 
atum  hac  parte  vindicatur.  Si  quid 
enim  ustum  aut  ruptum  aut  fractum 
fuerit,  actio  ex  hoc  capite  constitui- 
tur:  qunmquam  potuerit  sola  rupti 
appellatio  in  omues  istas  causas 
sufficere  : ruptum  onim  intellegitur 
quoquo  modo  corruptum.  Unde 
non  solum  usta  aut  fracta,  scd  otiam 
scissa  et  collisa  et  effusa  et  quoquo 
raodo  perempta  atque  deteriora  facta 
hoc  verbo  continentur : denique 

responsum  est,  si  quis  in  alienum 
vinuro  aut  oleum  id  immiserit,  quo 
naturalis  bonitas  vini  vel  olei  oor- 
ruraperetur,  ex  hac  parte  legis  eum 
teneri. 

Gai.  UL  217  ; D.  ix.  2.  27.  13,  16. 

The  terms  of  this  third  head  of  the  Aquilian  law  are  given  by 
Ulpian  (D.  ix.  2.  27.  5):  ‘ Ceterarum  rerum,  proeter  hominem 


13.  The  third  bead  provides  for 
every  kind  of  damage ; and  therefore, 
if  a slave,  or  a four-footed  beast  of  those 
reckoned  among  cattle,  is  wounded, 
or  a four-footed  beast  of  those  not 
reckoned  among  cattle,  as  a dog  or 
wild  beast,  is  wounded,  or  killed,  an 
action  may  be  brought  under  the  third 
bead.  Compensation  may  also  be  ob- 
tained under  it  for  all  wrongful  injury 
to  animals  or  inanimate  things,  and, 
in  fact,  for  anything  burnt,  broken,  or 
fractured,  although  the  word  broken 
(ruptum)  would  nave  sufficed  for  all 
these  cases  ; for  a thing  is  ruptum 
which  is  in  any  way  spoilt  (corruplum\ 
so  that  not  omy  things  burnt  or  frac- 
tured, but  also  things  out,  bruised, 
spilt,  or  in  any  way  destroyed  or  dete- 
riorated, may  be  said  to  be  rupta.  It 
has  also  been  decided,  that  any  one 
who  mixes  anything  with  the  oil  or 
wine  of  another,  so  as  to  spoil  the 
goodness  of  the  wine  or  oil,  is  liable 
under  this  head  of  the  lex  Aquilia. 
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et  pecudem  occisos,  »i  quis  alteri  damnum  faxit,  quod  usserit, 
freyerit,  ruperit  injuria,  quanti  ea  res  erit  in  diehus  triginla 
proximis,  tantum  ws  domino  dare  damnas  esto  ’. 


14.  lUud  palam  eat,  sicut  ex 
prime  capite  ita  denmm  quisque 
tenetnr,  si  dole  aut  culpa  ejua  homo 
aut  quadrupes  occisus  occiaave  fu- 
erit,  ita  ex  hoc  capite  ex  dole  aut 
culpa  de  cetero  damtio  quemque 
teneri.  Hoc  taraen  capite  non 
quanti  in  eo  anno,  aed  quanti  in 
diebua  triginta  proximis  rea  fuerit, 
obligator  is,  qui  damnum  dederit. 

Oai.  iii.  218 ; 


14.  It  is  evident  that,  as  a person 
is  liable  under  the  first  heaid,  if  by 
wilful  injury  or  by  his  fault  he  kills  a 
slave  or  a four-footed  beast,  so,  by  this 
bead,  a person  is  liable  for  every  other 
damage,  if  there  is  wrongful  injury  or 
fault  m what  he  does.  But  under  this 
head,  the  offender  is  bound  to  pay  the 
greatest  value  the  thing  has  possessed, 
not  within  the  year  next  preceding, 
but  the  thirty  days  next  preceding. 

D.  ix.  2.  30.  3. 


15.  Ac  ne  ‘plurimi’  quidem  ver- 
bum  adjicitur;  sed  Sabino  recte 
placuit,  perinde  habendam  eestima- 
tionem,  ac  si  etiam  bac  parte 
‘plurimi’  verbum  adjectum  fuisset: 
nam  plebom  Bomanam,  quee  Aqnilio 
tribune  rogante  banc  legem  tulit, 
contentam  fuisse,  quod  prima  parte 
eo  verbo  usa  est. 

Oai.  iii.  218 ; D.  ix. 

16.  Ceterum  placnit,  ita  demum 
ex  bac  lege  actionem  esse,  si  quis 
[pr®cipueT  corpore  suo  danmum  de- 
derit. iJeoque  in  eum,  qui  alio 
modo  damnum  dederit,  utiles  ac- 
tiones  dari  solent : veluti  si  quis 
hominem  ahenum  aut  pecus  ita  in- 
cluserit,  ut  fame  necaretur,  aut  ju- 
mentum  tarn  vehementer  egerit,  ut 
rumperetur,  aut  pecus  in  tantum 
exagitaverit,  ut  pra-cipitaretur,  aut 
si  quis  alieno  servo  persuaserit,  ut 
in  arborem  ascenderct  vel  in  puteum 
desoenderet,  et  is  ascendendo  vel 
descendendo  aut  mortuus  fuerit  aut 
aliqua  parte  corporis  Itesus  erit, 
utilis  in  eum  actio  datur.  Sed  si 
quis  alienum  servum  de  ponte  aut 
ripa  in  flumen  dejecerit  et  is  siilfo- 
catus  fuerit,  eo,  quod  projecerit 
corpore  suo,  damnum  dedisse  non 
difficilitcr  intcllegi  poterit  ideoque 
ipsa  lege  Aquilia  teuctur.  Sed  si 
non  corpore  damnum  fuerit  datum 
neque  corpus  lasum  fuerit,  sed  olio 
modo  diunnum  alicui  contigit,  cum 
non  sutlicit  neque  directa  neque 
utilis  .\quilia,  placuit  eum,  qui  ob- 
noxius  fuerit,  in  factum  actione 
teneri : veluti  si  quis,  misericordia 


15.  Even  the  word  plurimi,  i.e.  of 
the  greatest  value,  is  not  expressed  in 
this  case.  But  Sabinus  was  rightly  of 
opinion,  that  the  estimation  ought  to 
be  made  as  if  this  word  was  in  the 
law,  since  it  must  have  been  that  the 
plebeians,  who  were  the  authors  of  this 
law  on  the  motion  of  the  tribune 
Aquilius,  thought  it  sufficient  to  have 
used  the  word  in  the  first  head  of  the 
law. 

2.  21».  8 : D.  ix.  2.  1.  1. 

16.  But  the  direct  action  under  this 
law  can  only  be  brought  if  any  one 
has,  with  his  own  body,  done  damage, 
and  consequently  utiles  actiones  are 
given  against  the  person  who  does 
damage  in  any  other  way.  For  in- 
stance, a utilis  actio  is  given  against 
one  who  shuts  up  a slave  or  a beast,  so 
as  to  produce  death  by  hunger  ; who 
drives  a beast  so  fast  as  to  seriously 
injure  it,  or  scares  cattle  so  that  they 
rush  over  a precipice,  or  persuades 
another  man’s  slave  to  cUmb  a tree,  or 
go  down  into  a well,  and  the  slave  in 
cUmbing  or  descending  is  killed  or 
maimed.  But  if  any  one  has  fl\mg 
the  slave  of  another  from  a bridge  or 
a bank  into  a river,  and  the  slave  is 
drowned,  then,  as  he  has  actually  flung 
him  down,  there  can  be  no  difficulty 
in  deciding  that  he  has  caused  the 
damage  with  his  own  body,  and  con- 
sequently he  is  directly  liable  under 
the  lex  Aquilia.  But  if  no  damage 
has  been  done  by  the  body  of  the 
wrongdoer,  and  the  body  of  the  ob- 
ject affected  has  not  been  injured,  but 
damage  has  been  done  to  the  person  or 
thing  in  some  other  way,  then,  since 
the  actio  di recta  and  the  actio  utilis  are 


Digitized  by  Google 


LIB.  IV.  TIT.  lU. 


417 


ductus,  alionutii  Borvum  cottipedituiu  l>oth  inapplicable,  it  has  been  decided 
solvent,  ut  fugeret  that  an  actio  in  /actum  shall  lie  against 

the  wrongdoer ; for  instance,  3 any 
one  through  compassion  has  loosed 
the  fetters  of  a slave,  to  enable  him  to 
pBca])e. 

Qai.  iii.  219  D.  ix.  2.  33.  1 ; I),  iv.  3.  7.  7. 

If  the  injury  wa.s(Ione,to  use  the  lanfruapfe  of  the  jurists,  corpore 
corpori,  tlmt  is,  with  direct  bodily  force  to  the  body  of  a slave  or 
beast,  the  actio  (legis)  Aquilitc  had  place.  If  it  was  done  corpori, 
but  indirectly  and  not  corpore,  the  actio  utilis  Aqailia;  had  place. 
If  it  was  done  neither  to  the  lx>ily,  nor  yet  with  direct  Iwdily  force, 
the  actio  must  be  hroufrht  in  factum,  that  Ls  on  the  particular 
•ircuinstances  of  the  wise. 

Si  quis  prcecipue.  Huschke  suggests  that  pracipue  has  crept 
into  the  text  from  the  gloss  of  a commentator  who  meant  to 
suggest  that  tlie  injury  miglit  be  done  with  an  instrument  held  in 
the  hand,  and  so  forming  part  of  the  body,  of  the  wrongdoer. 

The  directa  actio  Aquiliat  could  only  be  brought  by  the  owner ; 
the  utilis  might  lie  brought  by  the  jxwse.ssor,  usufructuary,  and 
others  having  an  interest  le.ss  than  that  of  ownership.  (D.  ix.  2. 
11.6,10.) 

As  the  action  under  the  lex  Aquilia  wiis  penal,  if  the  damage 
was  caused  by  more  persons  than  one,  the  whole  sum  could  he 
recovered  separately  against  each  offender.  (D.  ix.  2.  11.  2.) 

If  the  defendant  denied  his  liability,  the  penalty  under  the  lex 
Aquilia  was  doubled,  adversus  infeiantem  in  duplum  actio  eat. 
(D.  ix.  2.  2.  1.) 

It  might  very  often  happen  that  the  person  injured  could  also 
bring  an  action  arising  from  a contract  against  the  doer  of  the 
injury,  as,  for  instance,  an  actio  pro  aocio,  mandati,  depusiti,  if  the 
jK'rson  who  did  the  injury  was  a partner,  a mandatary,  or  deposi- 
tary of  the  jx'rson  to  whom  the  injury  was  done.  In  such  a case  l^p 
could  either  bring  an  action  on  the  contract,  or  proceed  under  the 
lex  Aquilia.  He  could  not  do  both ; but  if  he  brought  the  action 
on  the  contract,  and  then  found  that  if  he  had  proceeded  under  the 
lex  Aquilia  he  would  have  recovered  a larger  sum,  he  was  allowed 
to  bring  an  action  under  the  lex  Aquilia  to  recover  the  surplus. 
(D.  Lx.  2.  7.  8 ; D.  xliv.  7.  34.  2.) 

The  subject  of  damnum  is  hardly  noticed  in  the  Institutes, 
except  in  connection  with  the  lex  Aquilia.  (See  Bk.  iii.  Tit.  18.  2.) 
By  damnum  is  meant  the  diminution  or  deterioration  of  a man’s 
pro|)crty,  and  it  is  treated  of  in  the  Dige.st  according  as  it  is  fac- 
tum, that  is  already  done,  or  iiifecturn,  that  is  apprehended,  as  if 
an  adjoining  hou.seseemed  likely  to  fall.  (I),  .xxxix.  2.)  Damnum 
factum,  more  usually  termed  siinjily  damnum,  might  arise  from  a 
mere  accidemt,  or  from  the  free  will  of  anoth<‘r.  If  it  arose  in  the 
latter  way,  it  might  have  arisen  in  the  exercise  of  a right  enjoyed 
by  the  person  causing  it,  and  then  no  reparation  had  to  lx;  made  for 
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Cilusing  it,  non  videtur  vim  facere  qui  jure  suo  utit-wr  (D.  1.  17. 
155);  or  it  might  have  been  done  wron^ully,  damnum  inju/ria 
datum,  and  then  tlie  person  injured  was  entitled  to  compen.sation 
according  to  the  rates  provided  by  the  lex  Aquilia,  if  the  damage 
came  within  the  scope  of  the  law  ; if  it  did  not,  then  an  actio  in 
factum  was  given  (1).  ix.  2.  33. 1),  and  compensation  was  maile  at 
rates  ditfering  accoriling  to  the  degree  of  wrong.  If  there  had 
been  dolus  or  culpa  lata,  the  compensation  was  regulated  by  the 
value  peculiar  to  the  person  injured : if  the  degree  of  culpa  had 
been  less,  the  common  value  was  the  measure  of  the  compensa- 
tion. In  cases  of  damnum  infectum,  the  owner  of  the  property 
threatened  could  call  on  the  owner  of  the  property  from  which 
danger  was  apprehended  to  give  security  against  any  loss  which 
might  thus  arise.  (D.  xxxix.  2.  7.  pr.) 


Tit.  IV.  DE  INJURHS. 


Qenoroliter  injuria  dicitur  oinne, 
<juod  non  jure  fit:  spccialiter  alias 
contuiuelia,  qusB  a oontemnendo 
dicta  est,  quam  Orteci  ^pel- 
lant,  alias  culpa,  quam  Qrsci 
dSiicrjiia  dicunt,  sicut  in  lege  Aquilia 
damnum  injuria  acoipitur,  alias 
iniquitas  et  injustitia,  quam  Qrseci 
aSixiav  vocant.  Cum  enim  pnetor 
vel  judex  non  jure  contra  quern 
prouuntiat,  injuriam  accepisse  di- 
citur. 


Injuria,  in  its  general  sense,  signi- 
fies every  action  contrary  to  law : in  a 
special  sense,  it  means,  souietiuies,  the 
same  as  contumelia  (insult),  which  is 
derived  from  contemnere,  and  is  in 
Greek  Cff fits',  sometunes  the  same  os 
culpa  (fault),  in  Greek  dSUtipa,  as  in 
the  lex  Aq  uilia,  which  speaks  of  diuuago 
done  injuria;  sometimes  it  has  the 
sense  of  iniquity,  injustice,  or  in  Greek 
atiKia  ; for  a person  against  whom  the 
prtetor  or  judge  pronounces  an  unjust 
sentence  is  said  to  have  received  an 
tryurta. 


D.  xlviL  10.  1.  pr. 


Injuria,  then,  is  used  in  three  special  senses — 1,  a wrongful 
act,  an  act  done  nullo  jure ; 2,  the  fault  committed  by  a judge 
who  gives  judgment  not  according  to^jws ; 3,  an  outrage  or  afi’ront 
It  is  of  injuria  in  this  last  sense  than  the  present  title  treats. 


1.  Injuria  autem  committitur 
non  solum,  cum  quis  pugno  puta 
aut  fustibus  offisus  vel  etiam  verber- 
atuB  erit,  sed  etiam  si  cui  convicium 
factum  fuerit,  sive  cujus  bona  quasi 
dcbitoris  posBcssa  fuerint  ab  eo,  qui 
intellegcbat  nihil  eum  sibi  deberc, 
vel  si  quis  ad  infamiam  alioujus 
libclhim  aut  carmen  scripserit,  cora- 
poBuerit,  ediderit  dolove  raalo  fecerit. 
quo  quid  eorum  fierct,  sive  quis 
matrcmfamilias  aut  pnetextatum 
pnetcxtatamve  adscctatiis  fuerit, 
give  cujus  pudicitia  attentata  cssc 
dicetur:  et  denique  aliis  pluribus 


1.  An  injury  is  committed  not  only 
when  any  one  is  wounded  or  beaten,  as, 
for  example,  with  the  fist  or  a club,  but 
also  when  public  insult  is  offered  to  any 
one;  as  when  possession  is  taken  of 
the  goods  of  any  one  on  the  pretence 
that  he  is  a debtor  to  the  wrongdoer, 
who  knows  he  has  no  claim  on  him ; 
or  when  any  one  has  written,  com- 
posed, and  published  a book  or  defa- 
matory verses  against  another,  or  has 
mediciously  contrived  lliat  any  such 
thing  sliould  be  done  ; or  wlicn  any  one 
has  followed  after  an  honest  woman,  or 
a young  boy  or  girl,  or  has  attempted 
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' tnodia  admitti  injuriam  manifestmn  the  chastity  of  any  one ; and,  in  short, 
eat.  it  is  manifest  that  in  many  other  ways 

injury  is  committed. 

Gai.  iiu  220. 


Convicium.  Ulpian  gives  (D.  xlvii.  10.  15.  4)  the  following 
derivation  of  the  word : ‘ Convicium  autem  dicitv/r  vel  a concita- 
tione  vel  a conventu,  hoc  est  a collatione  vocum ; quum  enim  in 
unum  complures  voces  conferuntu/r, convicium  appellatur,  quasi 
convocium,’  any  proceeding  which  publicly  insults  or  annoys  an- 
other, as  gathering  a crowd  round  a man’s  house,  or  shouting  out 
scandal  respecting  another  to  a mob. 

Matremfamilias,  La  every  married  woman  of  honest  character. 

Prcetextatvm,  -am,  i.e.  still  wearing  the  prcetexta,  which  was 
put  off  at  the  age  of  puberty. 

Adsectatus  fuerit.  Ulpian  says  (D.  xlvii.  10.  15.  22),  ‘Ad- 
sectatur  qui  tacitus frequenter  sequitur,  assiduaenim  frequentia 
quasi  prcebet  nonnuUam  infamiam 

Pudicitia  attentata.  Paul  says  (D.  xlvii.  10. 10), ' Attentari 
pudicitia  dicitwr  cum  id  agitu/r,  ut  ex  pudico  impudicus  fiat  ’. 


2.  Patitur  autem  quis  injuriam 
non  solum  per  semet  ipsum,  sed 
etiam  per  liberos  snos,  quos  in  po- 
testate  habet : item  per  uxorcm 
Buam,  id  enim  magis  prffivaluit. 
Itaque  si  filis}  alicujus,  quse  Titio 
niipta  est,  injuriam  feceris,  non 
solum  filiffi  nomine  tecum  injuriarum 
agi  potest,  sed  etiam  patris  quoquc 
et  mariti  nomine.  Contra  autem, 
si  viro  injuria  facta  sit,  uxor  in- 
juriarum  agore  non  potest:  dcfemli 
enim  uiorcs  a viris,  non  viros  ab 
uxoribus  mquum  est.  Sed  et  socer 
nurus  nomine,  cujus  vir  in  potestate 
est,  injuriarum  agore  potest. 


Oai.  iii.  221  ; D.  xlvii. 


2.  A man  may  receive  an  injury, 
not  only  in  his  own  person,  but  in  that 
of  his  children  in  his  power,  and  also 
in  that  of  his  wife,  according  to  the 
opinion  that  has  prevailed.  If,  there- 
fore, you  injure  a daughter  in  the 
power  of  her  father,  and  married  to 
Titius,  the  action  for  the  injury  may  be 
brought,  not  only  in  the  name  of  the 
daughter  herself,  but  also  in  that  of 
the  fatlier  and  in  that  of  the  husband. 
But,  if  a husband  has  sustained  an  in- 
jury, the  wife  cannot  bring  the  actio 
injuriarum,  for  the  husband  is  rightly 
the  protector  of  the  wife,  not  the  wife 
of  the  husband.  But  the  father-in-law 
may  also  bring  this  action  in  the  name 
of  his  daughter-in-law,  if  her  husband 
is  in  his  {lower. 

10.  2 ; 1).  xlvii.  10.  1.  3. 


Etich  person  injurcil  could  bring  an  action.  Take,  for  instance, 
the  awse  of  a married  woman.  She,  her  hu-sband,  her  own  father, 
and  her  husband’s,  have  each  an  action,  supposing  both  she  and  her 
husband  are  in  potestate.  But  a person  in  potestate,  though  he 
had  an  action,  could  not  bring  it  himself,  except  in  certain  Ciises, 
lus  in  the  alwence  of  the  paterfamilias.  The  paterfamilias  would 
bring  the  action,  and  could  sue  either  in  his  son’s  name  or  his  own. 
The  amount  recovered  in  the  respective  actions  dilfored  according 
to  the  dignity  of  the  person  bringing  it.  It  might  happen,  for 
in.stiince,  that  the  son  was  of  higher  rank  than  the  father.  Cum 
utriipic  tarn  fdio  </uam  patri  ailquisila  actio  sit,  non  eade/m  uti- 
que  facie nd.a  ie.'‘timati(j  est : cum  pos/rit  propter  ftl ii  dignitatem 
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vmjor  ipsi  quam  patn  injuria  facta  esse.  (D.  xlvii.  10.  30,  31 .) 
Although  the  wife  wa.s  in  power  of  tlie  fatlicr,  yet  her  husbiiml 
could  always  bring  an  action  for  injury  done  to  her,  grounded  on 
his  natural  duty  to  protect  her. 


3.  Servis  aut«ni  ipsis  quidom 
nulla  injuria  fieri  intellegitur,  acd 
domino  per  eos  fieri  videtur:  non 
tamen  iisdem  modis,  quibus  etiain 
per  liberog  et  uxores,  sed  ita  cum 
quid  atrociuB  commigsum  fuerit  et 
quod  aperte  ad  contumeliam  domini 
regpicit : veliiti  si  quig  alienum  ger- 
vum  verberaverit,  et  in  hunc  cagum 
actio  proponitur.  At  gi  quia  gervo 
convicium  fecerit  vel  pujmo  eum 
percuggcrit,  nulla  in  eum  actio  do- 
mino competit. 


3.  An  injury  cannot,  properly 
gpeaking,  be  done  to  a slave,  but  it  is 
the  master  who,  through  the  slave, 
is  considered  to  be  injured:  not,  how- 
ever, in  the  same  way  as  through  a 
child  or  wife,  but  only  when  the  act 
is  of  a character  grave  enough  to  make 
it  a manifest  insult  to  the  master,  as 
if  a person  has  flogged  the  slave  of 
another,  in  which  case  this  action  is 
given  against  him.  Hut  a master  can- 
not bring  an  action  against  a person 
who  has  publicly  insulted  his  slave,  or 
struck  him  with  his  fist. 


Gai.  iii.  222. 


Under  the  civil  law  the  master  could  not  bring  an  action  for 
injury  done  to  his  slave,  unless  the  injury  was  done  with  intent  to 
hurt  or  annoy  the  master.  But  the  prajtor  gave  an  action  pleno 
jure,  i.e.  which  could  be  brought  jus  a matter  of  right,  if  the  slave 
was  beaten  or  tortured  without  the  master’s  orders,  and  an  action 
cof/nita  causa,  i.e.  allowed  if  the  circumstances  of  the  cjise  seemed, 
on  inquiry,  to  furnish  good  ground  for  it,  if  the  injury  had  liecn 
slighter.  (D.  xlvii.  10.  15.  34.)  Regard  was  had,  in  making  thus 
inquiry,  and  in  estimating  the  amount  of  damage,  to  the  cla.ss  of 
slaves  to  which  the  slave  belonged.  (See  paragr.  7.)  The  slave 
himself  could  in  no  case  bring  an  action  for  injury  sustained  by 
him. 


4.  Si  communi  servo  injuria 
facta  sit,  requum  est,  non  pro  ea 
parte,  qua  dominug  quisque  cat,  o-sti- 
mationem  injuria:  fieri,  sed  ex  duiui- 
norum  persona,  quia  ipsis  fit  injuria. 


4.  If  an  injury  has  been  done  to  a 
slave  held  in  common,  equity  deiiuuids 
that  it  shall  be  estimated  not  accord- 
ing to  their  respective  shares  in  him, 
but  according  to  their  respective  ixjsi- 
tion,  for  it  is  the  masters  who  are 
injured. 


If  the  co-proprietors  brought  the  action  for  injury  done,  or 
intended  to  be  done,  to  them  through  their  slave,  then,  as  it  is 
said  in  the  text,  it  made  no  ditierence  what  was  the  amount  of 
their  interest  in  the  slave.  Each  had  equally  had  an  insult  offered 
him.  But  the  co-proprietors  might  bring  a prmtorian  action  for 
harm  done  to  the  slave,  when  no  insult  or  hurt  wa.s  intended  to 
them  ; but  the  only  question  was,  how  much  was  the  slave  damaged 
and  made  unfit  for  work  ? and  then  the  amount  recovered  was 
divided  between  them,  projgu'tionatcly  to  their  re.sp:ctive  interests 
in  the  slave.  (Sec  note  on  last  paragr.,  and  1).  xlvii.  10.  16.) 

6.  Qtiodsi  ususfrucliis  in  servu  6.  If  Titius  bos  tlic  usufruct,  and 
Titii  est,  proprietas  Maevij  est,  Msevius  the  property,  in  a slave,  the 


Digitized  by  Google 


LIB.  rv.  TIT.  rv. 


421 


imxcis  Mtpvio  injnrin  fieri  * intel-  injury  ia  consitlerpfl  to  he  done  rather 
le^itur.  to  Micviua  tliiui  to  Titiiie. 

D.  xlvii.  10.  15.  47. 


It  mijrht,  however,  happen  that  it  could  bo  shown  that  the 
intention  wivs  to  injure  and  insult  the  usufructuary  more  than  the 
projirietor.  (D.  xlvii.  10.  15.  48.) 


(i.  Sed  si  bhero,  qui  tibi  bona 
fide  scrvit,  injuria  facta  sit,  nulla 
til>i  actio  dabitur,  sed  suo  nomine  is 
c-xperiri  potcrit ; nisi  in  contumeliam 
tuam  pulsatus  sit,  tmic  cnim  com- 
IH’tit  et  tibi  injuriaruin  actio.  Idem 
er(io  est  et  in  servo  alicno  bona  fide 
tibi  serviente,  ut  totiens  admittatur 
injuriaruin  actio,  quotiens  in  tuam 
contumeliam  injuria  ei  facta  sit. 


6.  If  the  injury  has  been  done  to 
a freeman,  who  serves  you  bona  Jidt^  a.s 
a slave,  you  have  no  action,  but  ho  can 
bring  an  action  in  his  own  name,  unless 
he  bos  been  injured  merely  to  insult 
ou,  for,  in  that  case,  you  also  may 
ring  the  actio  injuriarum.  8o,  too, 
with  regard  to  a slave  of  another  who 
serves  you  bona /Ule,  you  may  bringthia 
action  whenever  the  slave  is  injured 
for  the  purpose  of  insulting  you. 


D.  xlvii  10.  16.  48. 


7.  Poena  autera  injuriarum  ex 
lego  duodeeim  tabularum  propter 
membrum  quidem  ruptum  talio 
erat ; propter  os  vero  fractum 
nummaria'  poen®  erant  constitut® 
<juasi  in  magna  veterum  paupertate. 
Sed  postea  prretores  permittebant 
ipsis,  qui  injuriom  passi  sunt,  earn 
a^stimare,  ut  judex  vel  tanti  con- 
demnet,  quanti  injuriam  passus 
®stimavcrit,  vel  minoris,  prout  ei 
visum  fucrit.  Sed  i>oena  quidem 
injuri®,  qu®  ex  lego  duodeeim 
tabulanun  introducta  est,  in  dcsuc- 
tudinem  abiit:  quam  autem  pr®- 
tores  introduxerunt,  qu®  etiam 
honoraria  appellatur,  m judiciis 
frequentatur.  Nam  secundum  gra- 
dura  dignitatis  vitaque  honestalem 
crcBcit  aut  minuitur  ffistimatio  in- 
juriic ; qui  gradus  condemnationis 
et  in  servili  persona  non  immerito 
servatur,  ut  aliud  in  servo  octore, 
aliud  in  medii  actus  homiiie,  aliud 
ui  vilissimo  vel  comjicdito  consti- 
tuatur. 


7.  'The  iienalty  for  injuries  under 
the  law  of  the  Twelve  Tables  was  a 
limb  for  a limb,  but  if  only  a bone 
was  fractured,  pecuniary  compensa- 
tion was  exacted  proportionate  to  the 
great  poverty  of  the  times.  After- 
wards the  prs'tor  permitted  the  in- 
jured parties  themselves  to  estimate 
the  injury,  so  that  the  judge  should 
condemn  the  defendants  to  pay  the 
sum  estimated,  or  less,  os  he  might 
think  proj>er.  The  penalty  for  injury 
appointed  by  the  Twelve  Tables  has 
f^en  into  desuetude,  but  that  intro- 
duced by  the  pr®tors,  and  termed 
honorary,  is  adopted  in  the  adminis- 
tration of  justice.  For  according  to 
the  rank  and  character  of  the  person 
injured,  the  estimate  is  greater  or  less ; 
and  a similar  gradation  is  observed, 
not  improperly,  even  with  regard  to  a 
slave,  one  amount  being  payable  in  the 
case  of  a slave  who  is  a steward,  a 
second  in  that  of  a slave  holding  an 
office  of  an  intermediate  class,  and  a 
third  in  that  of  one  of  the  lowest  rank, 
or  one  condemned  to  wear  fetters. 


Gai.  iil  22:1  224  ; I).  xlvii  10.  16.  44. 


The  greater  part  of  the  edict  of  the  praetor  on  this  suhject  is 
given  by  Ulpian  in  ditferent  parts  of  the  extracts  from  his  writings. 
(See  D.  xlvii.  10.  15.) 

8.  Sed  et  lex  Cornelia  de  injuriis 
lo<|uitur  et  injuriarum  actionem  in- 
troduxit.  Qu®  competit  oh  earn 
rem,  quod  se  jiulsatum  quis  ver- 
beratumve  domumve  suam  vi  in- 


8.  The  lex  Cornelia  also  speaks  of 
injuries,  and  introiluced  an  actio  in- 
juriarum which  may  be  brought  when 
any  one  alleges  that  ho  has  been  struck 
or  bcatim,  or  that  his  house  has  been 
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troitam  esse  dicat.  Domnm  autom  broken  into.  And  the  term  ‘ house ' 
nccipiumR,  sivc  in  propria  dotno  quis  opiilies  whether  a man  lives  in  his  own 
habitat  sive  in  conducta  vel  gratis  house  or  in  a hired  one,  or  in  one  he 
sive  hospitio  rccoptus  sit.  has  without  payment,  or  if  he  has  been 

received  as  a guest. 

D.  xlvii.  10.  6.  pr.  and  2. 

The  lex  Corvelia  de  sicariis  (see  Tit.  18.  5),  though  chiefly 
directed  again.st  murderers,  al.so  contained  provisions  again.st  other 
deeds  of  violence.  Lex  itaque  Cornelia  ex  tribua  causis  dedit 
actionem : quod  quis  pulsatus  verheratusve  domvsve  ejus  vi  in- 
troita  sit.  (D.  xlvii.  10.  5.  pr.)  A civil,  as  well  as  a criminal, 
action  could  be  brought  under  the  lex  Cornelia.  (D.  xlviL  10. 
37.  1.) 


9.  Atroi  injuria  aestimatur  vel 
ex  facto,  vcluti  si  qui.s  ab  aliquo 
vulncratus  fuerit  vel  fustibus  c®sus  : 
vcl  cx  loco,  veluti  si  cui  in  theatro 
vel  in  foro  vel  in  conspectu  prietoris 
injuria  facta  sit:  vel  ex  persona, 
veluti  si  mo^stratus  injuriam  passus 
fuerit,  vel  si  senatori  ab  humili  in- 
juria facta  sit,  cut  parenti  patrono- 
que  fiat  a liberis  vel  libertis ; oliter 
eniin  scuatoris  et  parentis  patroni- 
que,  aliter  extranei  et  humilis  per- 
Bomc  injuria  lestiinalur.  Nonnum- 
quam  ct  locus  vulncris  atrocem 
injuriam  facit,  veluti  si  in  oculo  quis 
pcrcussus  sit.  Porvi  autem  refort, 
utrum  patrifaraiUas  an  iiliofarailias 
tabs  injuria  facta  sit : nam  et  ho-c 
atrox  a'stimabitur. 


Gat.  iii.  225;  D.  xlvii.  10. 


9.  An  injury  is  said  to  be  of  a grave 
character,  either  from  the  nature  of 
the  act,  as  if  any  one  is  wounded  or 
beaten  with  clubs  by  another ; or  from 
the  nature  of  the  place,  as  when  an 
injury  is  done  in  a theatre,  a forum, 
or  in  the  presence  of  the  prtetor ; 
or-  from  the  quabty  of  the  person,  as 
when  it  is  a magistrate  that  has  re- 
ceived the  injury,  or  a senator  has 
sustained  it  at  the  bands  of  a per- 
son of  low  condition,  or  an  ascendant 
or  patron  at  the  bands  of  a child  or 
froedman.  For  the  injury  done  to  a 
senator,  nn  ascendant,  or  a patron  is 
estimated  differently  from  an  injury 
done  to  a person  of  low  condition  or 
to  a stranger.  Sometimes  it  is  the 
part  of  the  body  injured  that  gives 
the  character  of  gravity  to  the  injury, 
as  if  any  one  had  been  struck  in  the 
eye.  Nor  does  it  moke  any  difference 
whether  such  an  injury  has  been  done 
to  a palerfamilias  or  a filiwfnmiliws, 
for  in  the  latter  case  also  it  is  con- 
sidered of  a grave  character. 

7.  8 ; D.  xlvii.  10.  8,  9.  1,  2. 


If  the  injury  wa.s  atrox,  a freedman  might  bring  an  action 
against  his  patron,  and  the  cmancipatcil  son  against  his  father, 
hut  not  otherwise.  (D.  xlvii.  10.  7.  2,  3.)  An(l  the  pnetor  him- 
self, in  CTUiCs  of  atrox  injuria,  when  he  gave  the  formula  to  the 
judge,  fixed  the  inaxinmni  of  the  condemnation,  and  the  judge 
would  not,  as  a rule,  condemn  the  defendant  in  a less  sum.  (Gai. 
iii.  224.) 


10.  In  snmma  sciendum  est,  de 
Omni  injuria  enm,  qui  passus  est, 
posse  vcl  criminalitcr  agere  vel 
oivibter.  F.t  si  quidem  civibter 
agatiir,  eestimationc  facta  secundum 
quod  dictum  est,  picna  imponitur. 


10.  Lastly,  it  must  be  observed, 
that  in  every  case  of  injury  he  who 
has  received  it  may  bring  cither  a 
criminal  or  a civil  action.  In  the  lat- 
ter, it  is  a sum  estimated  as  we  have 
said  that  constitutes  the  penalty;  in 
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Sin  antcm  criminalitcr,  ofllcio  judicifi  the  former,  the  judge,  in  the  exercise 
extraordinaria  p(ena  rco  irrogatur  : of  his  duty,  inllicts  on  the  ofTender  an 

lioc  videlicet  observando,  quod  extraordinary  punishment.  We  must, 
Zcnoniana  constitutio  introduxit,  however,  remark,  that  a constitution 
ut  viri  illustres  quique  supra  eos  of  Zeno  permits  men  of  the  rank  of 
sunt,  et  per  procuratores  possint  illustriSy  or  of  any  higher  rank,  to 
actionem  injuriarum  criminaliter  vel  bring  or  defend  by  a procurator  the 
persequi  vel  suscipere  secundum  actio  injuriarum  if  brought  criminally, 
ejus  tonorem,  qui  ex  ipsa  manifestius  as  may  be  seen  more  clearly  by  reading 
apparet.  the  constitution  itself. 

D.  xlviL  10.  6 ; C.  ix.  35.  11. 

It  was  only  as  a very  peculiar  exception  that  criminal  actions 
could,  like  private  actions,  be  brought  or  defended  through  a 
procurator. 

The  viri  illustres  constituted  the  highest  rank  of  the  imperial 
officials — such  as  the  praetorian  and  urban  prefects,  the  masters  of 
the  horse,  and  the  seven  ministers  of  the  palace.  (Gibbon,  ch.  17.) 

11.  Non  solum  autem  is  injuri-  11.  Not  only  is  he  liable  to  the 

arum  tenetur,  qui  fecit  injuriam,  hoc  actio  injuriarum  who  has  indicted  the 
est  qui  percussit : vemm  ille  quoque  injury,  as,  for  instance,  the  person 
continehitur,  (jui  dolo  fecit  vel  qui  who  has  struck  the  blow ; but  he  also 
curavit,  ut  cm  mala  pugno  percu-  who  has  maliciously  caused  or  con- 
teretur.  trived  that  any  one  should  be  struck 

in  the  face  with  the  fist 
D.  xlvii.  10.  11.  pr. 

12.  Hffic  actio  dissimulatione  12.  This  action  is  extinguished  by 

aboletur : ct  idco,  si  quis  injuriam  a person  acting  as  if  he  had  not  re- 
dercli(pierit,  hoc  est  statim  passus  ceived  an  injury;  and,  therefore,  a 
ad  animum  suum  non  revocaverit,  person  who  has  taken  no  account  of 
postea  ex  peenitentia  remissam  in-  the  injury,  that  is,  who  immediate!}' 
juriam  non  poterit  recolere.  on  receiving  it  has  shown  no  resent- 

ment at  it,  cannot  afterwards  change 
hjs  mind  and  resuscitate  the  injury  he 
has  allowed  to  rest. 

D.  xlvii.  10.  11.  1. 

If  the  person  injured,  though  expressing  indignation  at  the 
time,  did  not  take  any  steps  towards  enforcing  reparation  within 
a year,  tlie  action  was  extinct.  (D.  xlvii.  10.  17.  6 ; C.  ix.  35.  5.) 
The  action  was  personal  to  the  person  injured,  and  could  not  be 
transmitted  to  his  heirs,  unless  before  his  death  the  action  had 
already  proceeded  as  far  as  the  litis  contestatio.  (D.  xlvii.  10. 
13.  pr.) 


Tit.  V.  DE  OBLIGATIONIBUS,  QU^  QUASI  EX 
DELICTO  NASCUNTUU. 


Si  judex  litem  snam  fecerit,  non 
proprie  ex  maleficio  obligatus  vide- 
tur.  Sed  quia  neque  ex  contractu 
obligatus  est  et  utique  peccasse  ali- 


If  a judge  makes  a cause  his  own, 
he  does  not,  properly  speaking,  seem 
to  be  hound  ez  malvjivio;  but  as 
he  is  not  bound  ex  contractu^  and  as 


424 


LIB.  IV.  TIT.  V. 


quid  intellpRitiir,  licet  per  impm-  he  has,  ncverthelesB,  done  a wrong, 
dentiam : ideo  videtnr  quasi  ex  although  perhaps  only  from  ignorance, 

maleficio  teneri,  et  in  quantum  dc  he  seems  to  be  hound  as  it  were  ex 
ea  re  lequum  religion!  iudicantis  maleficio,  and  will  be  condemned  to 
videbitur,  pcenam  sustinebit.  the  amotmt  which  seems  equitable  to 

the  conscience  of  the  judge. 

D.  1.  13.  6. 

The  Roman  law  characterised  rather  arbitrarily  certain  wrong- 
ful acts  as  delicts,  and  then,  as  there  were  many  other  wrongful 
acts  which  bound  the  wrongdoer  to  make  reparation,  and  as  it 
could  not  be  said  that  the  wrongdoer  was  bound  ex  delicto,  he  was 
said  to  be  bound  quasi  ex  delicto,  i.e.  there  was  an  evident  analogy 
between  the  mode  in  which  the  obligation  arose  from  other  kinds  of 
wrongdoing  and  that  in  which  it  arose  from  the  kinds  of  wrong- 
doing technically  called  delicta  The  principle  was  exactly  the 
same,  but  the  particular  act  did  not  happen  to  be  among  those 
technically  termed  delicta  The  first  instance  given  is  that  of  a 
judge  qui  litem  suam  fecerit,  that  is,  who,  through  favour,  corrup- 
tion, or  fear  (D.  v.  1.  15.  1),  or  even  ignorance  of  law  {licet  per 
imprudentiam),  gives  a manifestly  wrong  sentence,  and  who  thus 
malces  the  lis  or  suit  to  be  sua,  that  is,  affect  himself  by  render- 
ing him  responsible  for  the  sentence.  Gains  gives  an  example  in 
the  case  of  a judge  condemning  a defendant  in  a sum  different  from 
that  fixed  in  the  formula.  (Qai.  iv.  52.) 

The  defendant  might,  if  he  pleased,  instead  of  bringing  an 
action  against  the  judge,  appeal  from  his  decision  (see  Tit  17.  pr. 
note) ; and  in  some  cases,  as  when  the  judge  had  violated  public 
law,  or  been  corrupted,  he  might  treat  the  decision  as  null,  and 
commence  the  action  afresh  (D.  xlix.  1.  19);  but  his  adversary 
might  be  insolvent,  or  his  indignation,  or  many  other  reason-s, 
might  make  him  prefer  suing  the  judge. 

Ducaurroy  points  out  that  the  distinction  made  between  the 
seemingly  parallel  cases  of  an  ignorant  physician  and  an  ignorant 
judge,  the  fault  of  the  former  being  punished  under  the  lex  Aquilia, 
the  latter  being  bound  quasi  delicto,  arises  from  the  injury  of 
the  physician  being  done  to  the  body.  The  severity  of  the  penalty 
against  a judge  who  was  merely  ignorant  of  the  law,  is  owing  pro- 
bably to  the  great  checks  against  ignorance  which  the  judge 
possessed,  if  he  pleased  to  avail  himself  of  them,  in  the  advice  of  the 
‘ prudentes,'  whose  busine.ss  it  was  to  assist  him,  and  in  the  pos-si- 
bility  of  having  recourse  to  the  magistrate  who  had  given  the 
action  to  him. 


1.  Item  is,  ex  cujus  ccenaculo  vel 
proprio  ipsias  vel  conducto  vel  in 
qno  gratis  habitabat,  dejectum  ef- 
nismnve  aliquid  est,  ita  ut  alicui 
noceretur,  quasi  ex  maleficio  obli- 
gatos intellegitur : ideo  autein  non 
proprie  ex  maleficio  obligatus  intel- 
legitnr,  quia  plemmqne  ob  alterius 


1.  So, too,hewho occupies, whethei 
as  proprietor,  hirer,  or  gratuitously,  an 
apartment,  from  which  anything  has 
been  thrown  or  poured  down,  which  ho.s 
done  damage  to  another,  is  said  to  be 
bound  quasi  ex  maleficio,  for  he  is  not 
exactly  bound  cx  maleficio,asit  iB  gene- 
rally by  the  fault  of  another,  a slave. 
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ciil|mm  tpnetnr  ant  BPrvi  aiit  lil)cri. 
Ciii  HimiliB  PRt  in,  qiii  ca  qua 

viil^>  iter  fieri  solet,  id  posituui  aut 
Hiis[>cnHimi  habet,  quod  potest,  si 
eeciderit,  alicui  nocere ; quo  casu 
jKena  decern  aurcorum  constituta 
est.  De  eo  vero,  quod  dejectum 
cfTusunive  est,  dupli  quanti  daiimuin 
datum  sit,  constituta  est  actio.  Ob 
hominem  vero  liberum  occisum 
qiiinqnaginta  aurcorum  pcena  con- 
stituitur:  si  vero  vivet  nocitunique 
ci  esse  dicetur,  quantum  ob  earn 
rem  a'quum  judici  videtur,  actio 
datur  : judex  enim  compntare  debet 
mercedes  medicispraistitasceteraque 
impendia,  quae  in  curatione  facta 
sunt,  praeterea  operarum,  quibus 
caruit  aut  cariturus  est  ob  id,  quod 
inutiUs  factus  est. 


for  instance,  or  a rhild,  that  he  is 
bound.  It  is  Ihn  same  wiUi  regard  to 
a [lerson  who,  where  there  is  a public 
way,  keeps  something  placed  or  sus- 
pended, which  may,  if  it  fall,  hurt  any 
one  ; in  this  case,  a penalty  has  been 
fixed  of  ten  aurei.  With  respect  to 
things  thrown  or  poured  down,  an 
action  is  given  for  double  the  amount 
of  the  damage  done ; and  if  a freeman 
has  been  killed,  there  is  a penalty  of 
fifty  aurei.  If  he  is  not  killed,  but 
only  hurt,  the  action  is  given  for  the 
amount  which  the  judge  considers 
equitable  under  the  circumstances  ; the 
judge  ought  to  take  into  account  the 
fees  paid  to  the  physician,  and  all  the 
other  expenses  of  the  man's  illness,  as 
well  as  the  employment  which  he  has 
lost,  or  will  lose,  by  being  incapaci- 
tated. 


D.  xliv.  7.  5.  6 ; D.  ix.  3.  5.  6 ; D.  U.  3.  1.  pr. ; D.  ii.  3.  7. 


The  edict  of  the  prietor,  in  the  cases  referred  to  in  the  text,  is 
friven,  D.  ix.  3.  1.  pr. ; and  D.  ix.  3.  5.  6. 

The  action  given  in  each  case  was  popular  is  (D.  ix.  3.  5.  13), 
that  is,  any  one  might  bring  it,  but  in  the  case  of  a freeman  being 
killed,  his  heirs  or  relatioms,  if  they  brought  an  action,  were  pre- 
ferred to  strangers.  (D.  ix.  3.  5.  5.) 


2.  Si  filinsfamilias  seorsum  a 
patre  habitaverit  et  quid  cx  coenaculo 
ejus  dejcctiun  effusumve  sit,  sive 
quid  positum  suspensumve  babu- 
crit,  cujus  casus  pcriculosus  est : Ju- 
liano  placuit,  in  patrem  nullam  esse 
actionem,  sed  cum  ijiso  filio  agen- 
dum. Quod  et  in  filiofamilias  judice 
observandum  est,  qui  litem  suam 
fcccrit. 


2.  If  a filiusfamiliat  lives  apart 
from  his  father,  and  from  a room  in 
his  house  anything  is  thrown  or  poured 
down,  or  anything  is  placed  or  sus- 
pended, the  fall  of  which  would  be 
dangerous,  Julian  thinks  that  no 
action  could  be  brought  against  the 
father,  but  only  against  the  son.  The 
same  rule  should  hold  good  with  re- 
spect to  a filiue/amiliae  who,  being  a 
judge,  has  made  a cause  his  own. 


D.  xliv.  7.  5.  C;  I),  v.  1.  15.  pr. 


The  Jiliusfamilias  could  be  .sued  him.self  for  deliets,  but  the 
father' wa.s  not  obliged  to  repair  the  injury  done  even  to  the  extent 


of  the  sonapeculium,  which  wa 
or  qua^i-contracts  of  the  son  ; bi 
the  master  was  always  bound  to 
the  slave.  (See  Tit.  8.  7.) 

3.  Item  exercitor  navis  aut  cau- 
ponse  aut  stabuli  de  damno,  dolo  aut 
furto,  quod  in  nave  aut  in  caupona 
aut  in  stabulo  factum  erit,  quasi  ex 
maleficio  teneri  videtur,  si  modo 
ipsius  nullum  est  malcficium,  sed 
alicujns  eonim,  quorum  opera  navcm 
aut  cauponam  aut  stabuluin  excr- 


s only  made  to  meet  the  contracts 
it  if  a slave  had  done  the  Injury 
repair  the  damage,  or  to  abandon 

3.  The  master  of  a ship,  of  an  inn, 
or  a stable,  is  liable  quati  ex  maleficio 
for  any  damage,  through  fraud  or 
theft,  occurring  in  the  ship,  inn,  or 
stable,  that  is,  if  it  is  not  ho  who  has 
committed  the  wrongful  deed,  but 
some  one  employed  in  the  service  of 
the  ship,  inn,  or  stable.  For  as  the  ac- 
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(•('ret : cum  ctiini  noqne  ex  contrjvctu 
Kit  luIvurKUH  uuiu  constitiitti  hu'c  actio 
et  aliquateims  culpic  reus  cat,  qm^d 
opera  malorum  homimun  iiteretur, 
i<ien  quasi  ex  tnaleficio  teneri  videtur. 
In  hiH  antem  casibus  in  factum  aotio 
coinpetit,  qun  beredi  qnidem  datur, 
adversus  heredem  autem  non  corn- 
petit. 


tion  given  against  him  docs  not  ari.se 
r.x  contrarlu,  and  as  he  is  so  fiu- 
in  fault  in  employing  bod  persons  as 
his  servants,  he  seems  to  be  bound 
quasi  ex  maleficio.  In  these  cases  it  is 
an  action  tn  factum  that  is  given,  and 
it  may  be  brought  by  the  heir,  but  not 
against  the  heir. 


D.  xliv.  7.  5.  6 ; D.  ix.  3.  6.  13. 


'Fhe  action  was  for  double  the  value  of  the  thing  damaged  or 
lost.  (D.  xlvii.  5.  2.)  The  person  injured  might  also,  at  his 
option,  have  an  actio  fwrti,  or  Aquilicc,  as  the  ca.se  might  l>e, 
against  the  actual  wrongdoer.  (D.  xlvii.  .'5.)  This  action  was 
diH'erent  from  that  given  by  the  praetor  against  innkeepers  and 
others  for  the  restoration  of  things  confided  to  them.  (D.  iv.  9.) 


Tit.  VI.  DE  ACTIONTBTJS. 

Snperest,  nt  de  actionibus  loqua-  It  now  remains  that  we  speak  of 
mur.  Actio  autem  nihil  aliud  est,  actions.  An  action  is  nothing  else  than 
quam  jus  persequendi  judicio,  quod  the  right  of  suing  before  a judge  for 
sibi  debetur.  that  which  is  duo  to  us. 

D.  xliv.  7.  61. 

We  now  come  to  the  last  division  of  the  Institutes,  that 
which  treats  of  actions  and  the  subsidiary  subjects  of  exceptions 
and  interdicts.  A sketch  has  been  given  in  the  Introduction 
(.sec.  90-111)  of  the  old  legal  actions,  of  the  formulary  sy.stein, 
and  of  the  system  of  extraordinaria  judicia,  by  which,  long 
liefore  the  time  of  Justinian,  the  formulary  system  had  been 
replaced.  In  treating  of  actions  the  In.stitutes  make  such  con- 
stant reference  to  the  formulary  system,  and  generally  to  the 
praetorian  law  on  the  subject,  that  it  is  necassary,  for  the  compre- 
hension of  this  part  of  the  Institutes,  to  set  out  with  a knowledge 
of  the  law  of  actions  while  the  formulary  system  prevailed.  For 
a statement  of  the  mode  in  which  this  system  replaced  the  older 
actions,  and  of  the  scheme  of  the  formulae,  the  reader  is  referred 
to  sections  98  to  106  of  the  Introduction.  But  it  will  be  con- 
venient to  add  here  an  outline  of  the  principal  divisions  of  actions 
under  the  praetorian  system,  and  to  connect  these  divisions  with 
the  corresponding  paragraphs  of  this  Sixth  Title. 

1.  Actionea  in  rem,  in  personam.  A main  division  of  actions 
is  that  into  real  actions  and  personal  actions,  a division  based  on 
the  difference  in  the  thing  which  the  plaintiff  claims  to  be  due. 
In  a real  action,  the  plaintiff  claims  that,  as  against  all  the  world, 
a thing  corporeal  or  incorjxireal  is  his.  The  intentio  of  such  an 
action  ran — Si  paret  hominem  ex  jure  Quiritium  Aidi  Agerii 
ease.  But  under  the  fonnulary  system  every  comlemnation  was  in 
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ft  sum  of  moimy.  It  wa.s  Mic  vtilno  of  tluj  thing,  not.  the  thing, 
tliftt  was  awanUsl  ; ami  so  the  Cimdnunalio  in  a real  action  ran — 
Qaanti  ea  res  erit,  tantampecuniavi  Numerium  Ncyidium  Aulo 
Af/crio  condemna ; si  non  paret,  absolve.  Actions  in  rem  were, 
liowever,  as  is  explained  below,  arbitrarice,  i.e.  the  judge  ordereil 
the  unsuccessful  defendant  to  restore  the  thing,  and,  if  he  failed  to 
do  so,  condemned  him  in  the  sum  of  money.  This  was  supposed  to 
meet  all  the  circumstances  of  theca.se.  It  seems,  too,  that,  at  any 
rate  in  the  time  of  Ulpian,  if  the  thing  being  in  the  posseasion  of 
the  defendant  was  not  restored  according  to  the  order,  force 
was  employed  under  the  direction  of  the  judge  to  put  the  plaintiff 
in  po.sseasion  of  it.  (D.  vi.  1.  68  ; see  note  on  paragr.  31.)  In 
all  actions,  when  a defendant  did  not  pay,  he  was  liable,  under  the 
legislation  of  Antoninus  Pius,  to  have  sufficient  of  his  goods  to 
meet  the  liabilities  seized  and  sold.  (D.  xlii.  1.  31.)  (As  to  modes 
of  execution  see  Introd.  sec.  108,  111.) 

A pei'sonal  action  was  one  in  which  the  plaintiff  claimed  that 
the  defendant  should  give,  do,  or  make  good  something  to  or  for 
him — Qtut  intendimus  dare,  facers, prastare  oportere.  For  prae- 
stare,  as  in  the  action  of  theft  (Gai.  iv.  37),  the  words  damnum 
deciderc,  to  make  good  the  loss,  were  sometimes  substituted.  Con- 
dictio,  used  sometimes  in  the  general  sense  of  a personal  action, 
had  a special  sense.  Originally  the  condictio  was  the  action  by 
which  the  plaintiff  demanded  that  the  defendant  should  give,  i.e. 
make  over  the  full  property  in,  something,  and  the  thing  to  l)c 
given  was  something  cerium.  It  was  therefore  specially  attached 
to  unilateral  contracts,  i.e.  to  contracts  made  re  (which,  it  will  bo 
remcmlH-red,  are,  with  the  exception  of  mutuum,  bilateral  only 
indirectly)  or  verbis  or  litteris,  or  to  such  obligations  quasi  ex 
contractu  as  that  to  restore  money  unduly  paid.  But  the  con- 
dictio was  extended  to  tilings  uncertain,  to  the  giving  or  doing 
.something  which  was  not  fixed  ; and  the  condictio  in  its  primary 
application  received  the  name  of  condictio  certi,  and  in  its  ex- 
tended application  that  of  condictio  incerli,  and  the  condictio 
certi,  or  simply  condictio,  was  limited  by  usage  to  actions  brought 
on  contracts  re,  verbis,  or  litteris,  while  condictiones  certi,  brought 
on  other  grounds,  received  special  names,  as  the  condictio  indehiti, 
brought  to  enforce  the  repayment  of  money  unduly  paid.  The 
condictio  incerti  always  received  a special  name,  according  to  the 
obligation  it  was  brought  to  enforce,  as  ex  stipuiatu.  (See  Bk.  iii. 
Tit.  15.  pr.)  I.ia.stly,  as  the  old  condictio  certi  was,  when  first 
introduced  by  the  lex  Silia  (b.c.  243),  given  to  enforce  the 
giving  of  a fixed  sum  of  money,  and  only  extended  by  the  lex 
Calpumia  (b.c.  233)  to  enforce  the  giving  of  other  fixed  things, 
the  condictio,  when  brought  for  anything  else  except  a fixed  sum 
of  money,  and  whether  certi  or  incerti,  was  spoken  of  as  triticaria 
(D.  xiii.  3.  1.  pr.),  from  triticum,  wheat,  one  of  the  objects  com- 
prised in  the  exten.sion  made  by  the  lex  Calpumia.  The  intentio 
in  the  condictio  certi  ran — Si  paret  oportere  dare  (decern  aureos) ; 
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funl  in  the  condirt.ioinrerti — Qmrqn  id paret  ilnre^fnrere.  opnriere. 
Kvery  action /a«:rr  iM-iiio  iifcc-s.'iarily  nnccrtain,  the  condemnatio 
\va.s  nccessivrily  uncorUiin,  and  so  it  wa.s  when  dare  oven  in  am- 
dictiones  certi,  if  tlie  action  wa.s  for  anytliing  but  a fixed  sum  of 
money.  If,  for  e.xample,  the  action  was  to  give  a fixed  amount 
of  wheat,  as  every  condemnatio  was  in  a pecuniary  shape,  the 
defendant  was  condemned  in  the  value,  whatever  it  might  be,  of 
that  amount  of  wheat — Quanti  ea  rc8  crit. 

2.  Arf  iones  in  jus,  in  factum,  dircctre,  utiles,  fictitim,  in  fac- 
tum praiscriptis  verbis.  The.se  term.s  applied  to  actions  indicjite 
the  modes  in  which  the  praetor  extended  or  modified  the  law  by  tlie 
shape  he  gave  to  the  formula.  In  shaping  actions  the  praetor 
introduced  changes  of  two  kinds.  First,  he  gave  actions  for  the 
enforcement  of  rights  altogether  outside  the  old  civil  law,  but 
•sanctioned  by  the  edict ; or,  secondly,  he  extended  existing  actions 
(generally  civil,  but  sometimes  praetorian)  to  cases  and  persona 
outside  the  limits  in  which  these  actions  could  be  brought. 

The  principal  mode  in  which  he  effected  the  first  object  was  to 
frame  the  action  so  as  to  be  in  factum.  Probably  the  actio  in 
factum  concepta  shows  the  formula  as  framed  in  its  earliest  stage. 
The  demonstratio  and  intentio  were  confounded  or  united  in  it. 
The  prffitor  merely  said,  ‘ If  such  a fact  appears  to  be  true,  con- 
demn the  defendant  ’.  Such  a formula  would  enable  the  pnetor  to 
give  legal  remedies  to  persona  who,  under  the  civil  law,  could  not 
sue,  as  peregrini  or  filiifamiliarum,  or  to  give  a legal  remedy 
where  none  previously  existed.  When,  on  the  other  hand,  the 
formula  was  applied  to  actions  properly  within  the  sphere  of  the 
civil  law,  then  the  formula  had  reference  to  this  law  ; and  in  the 
intentio,  separated  from  the  demonstratio,  it  was  said,  ‘ If  the 

1)laintiff  has  such  and  such  a legal  right,  or  the  defendant  is 
egally  bound  (pportet)  to  give  or  do,  then  condemn  ’.  Reference 
being  made  to  the  law  in  this  way,  the  formula  was  said  to  be  in 
jus  concepta. 

When  there  was  an  existing  action  and  the  praetor  wished  to 
extend  it  to  persons  or  cases  not  within  its  sphere,  the  cxi.sting 
action  was  termed  directa,  and  the  extended  action  utilis.  In 
framing  actiones  utiles,  the  praetor  had  two  resources.  He  either 
gave  an  actio  in  factum,  i.e.  stated  that  if  a fact  was  ascertaine<i 
the  defendant  was  to  be  condemned,  so  that  actiones  in  factum 
were  used  both  to  give  a new  remedy  and  to  enlarge  an  existing 
action,  or  he  devised  a fictitious  action  in  jus  (actio  jict  itia).  He 
said,  ‘ If  something  was  true  which  is  not  true,  then  what  would 
the  plaintilT s legal  rights  be  ? ’ For  example,  if  a plaintiff'claiined 
as  if  he  had  acquired  by  usucapion  before  the  time  of  usucapion 
had  run,  the  praetor  said,  si  anno  possedisset,  what  would  be  the 
plaintiffs  rights  ? and  the  judge  treated  the  plaintiff  as  if  the  year 
had  run.  (Gai.  iv.  30-.S8.) 

I^astly,  in  such  a case  as  that  of  an  innominate  contract  exe- 
cuted on  one  side,  the  praetor  gave  an  actioti  in  jus  termed  actio 
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in  factum  prcpsrriptis  verbis,  which  wa.s  exactly  like  an  action  in 
jus  on  a nominate  contract,  only  that,  as  the  contract  did  not  fall 
unilcr  one  of  the  recognised  heads,  the  facts  had  to  be  stated  in 
order  to  show  how  the  legal  obligation  had  arisen. 

3.  Actiones  atricti  juris,  bonwjidei,  arbitraricE.  This  division 
depends  on  the  varying  amount  of  latitude  given  to  the  judge. 
The  action  might  be  one  in  jus  concepta,  and  within  the  limits 
of  the  civil  law ; and  then  the  judge  had  simply  to  decide  the 
question  submitted  to  him  without  taking  into  account  any 
considerations  of  equity.  But  in  some  actions  of  this  kind  the 
pnfitor  added  the  words  ex  fide  bona,  quod  aquius, melius,  or  some 
isjuivalent  expression;  and  then  the  judge  imported  equitable 
considerations,  i.e.  he  took  notice  of  dolus  without  an  exceptio 
dnli  mali  being  inserted ; he  looked  to  customs  and  usages  ; he 
took  cognisance  of  set-off  (compensatio),  without  the  set-off  being 
distinctly  brought  before  bim  by  the  formula ; he  allowed  interest 
from  tlie  time  of  default.  The  actions  in  which  the  judge  had 
this  latitude  allowed  him  were  termed  bonce  fidei  actiones,  as 
opjKjsed  to  those  stneti  juris,  where  he  had  no  such  latitude ; and, 
speaking  generally,  unilateral  obligations  gave  rise  to  actions 
stricti  juris,  and  bilateral  obligations  gave  rise  to  actions  bona: 
fidei.  This  division  referred,  however,  to  personal  actions.  In 
real  action.s  the  judge  had  a latitude  by  the  actions  being  what 
was  termed  arbitrarite,  i.e.  an  order  to  restore  the  thing  was 
made,  and  if  the  thing  was  not  restored  {nisi  restituat),  then  the 
defendant  was  condemned  in  a pecuniary  equivalent  fixed  after 
taking  all  circumstances  into  account,  and,  as  has  been  stated 
above,  the  defendant,  if  in  possession,  was  forced  to  give  up  the 
thing.  Some  special  personal  actions,  such  as  the  actio  ad  exhi- 
bendum,  were  also  made  arbilrarioe. 

Actions  in  factum  wore  not  exactly  stricti  juris  or  bonce  fidei, 
terms  only  applied  to  actions  in  jus  concepts,  but  practically  they 
approached  bo  nce  fidei  actions,  as  the  pnetor  directed  a condemna- 
tion if  the  facts  were  found  as  he  thought  proper  to  state  them  ; 
some  of  them  were  made  arhitrarioe ; and  all  condictiones  in- 
certi  were  so  far  like  actions  bonce  fidei  that  the  judge  had  to  fix 
the  pecuniary  value,  as  he  might  think  proper,  of  an  uncertain 
thing. 

4.  Judicia  Icgitima,  imperio  continentia.  There  is  one  more 
division  of  actions  to  be  noticed  in  connection  with  the  formu- 
lary system.  We  may  ask  as  to  actions  (1)  how  long  the 
riglit  of  bringing  the  action  lasts  after  it  has  once  arisen ; 
(2)  within  what  time  the  suit  mu.st  be  finished,  so  that,  if  the  suit 
is  not  finished  in  the  time,  it  must  be  recommenced  ; (3)  whether 
the  etiectof  the  judgment  is  to  bar  fresh  proceedings.  Under  the 
formulary  system  the  answer  to  these  questions  was  (^>k>rmined 
by  techniciil  distinction.s,  dejs'iiding  partly  on  the  nat^’c  of  the 
adion,  and  jiartly  on  the  authority  of  the  magistrate.  To  sum 
up  the  results  brielly,  we  may  say  (1)  that  all  actions  could  be 
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brought  at  any  time  after  the  cau.se  of  action  had  arisen,  except 
prffitorian  actions  for  a penalty  or  in  derogation  of  a statute  (see 
note  on  Tit.  12.  pr.) ; (2)  that  jwfZicia  legitima,  i.e.  the  proceed- 
ings in  actions  in  whiclt  the  parties  were  Roman  citizens,  and 
there  was  only  one  judge,  also  a Roman  citizen,  and  the  cause  was 
tried  in  Rome  or  within  a mile  of  Rome,  must,  under  the  lex 
Julia  jiidiciaria,  be  finished  within  eighteen  months  after  the 
formula  was  given,  and  tho.se  in  other  actions  were  measured  by 
the  authority  of  the  magistrate,  jwdicia  imperio  continentia,  and 
must  be  finished  within  the  term  of  office  of  the  magistrate  who 
gave  the  formula  (Gai.  iv.  104,  105) ; and  (3)  that  when  jwdtcia 
legitimawerc  inpersonam,  and  there  was  anintentio  juris  civilis, 
the  judgment  in  them  barred  further  proceedings,  but  that  in  all 
other  actions,  and  in  judicia  legitima  when  the  formula  was  in 
factum,  fresh  proceedings  were  not  barred,  but  could  be  stopped 
by  an  exception.  (Gai.  iv.  106, 107  ; see  note  on  Tit.  13.  5.)  But 
this  is  a very  subsidiary  division  of  actions  ; the  other  three — viz. 
that  according  to  the  nature  of  the  thing  demanded,  that  according 
to  the  shape  of  the  formula,  and  that  according  to  the  latitude 
given  to  the  judge — are  the  principal  divisions  of  actions.  But, 
obviously,  the  same  action  may  come  under  more  than  one  divi- 
sion. Thus  the  actio  Serviana  (par.  7)  was  a real  action  in  fac- 
tum; the  action  de  constituta  pecunia  (par.  9)  was  a personal 
action  in  factum ; the  actio  empti  (par.  23)  was  a personal  hones 
fidei  action  in  jus  concepta. 

The  Institutes  in  this  Title  notice  six  divisions  of  actions ; 
(1)  that  according  to  the  nature  of  the  thing  demanded  (in  rem 
and  in  personam)  (par.  1-11),  and  (2)  that  according  to  the  lati- 
tuile  given  to  the  judge  (par.  28-31).  As  the  formulary  system 
had  passed  away,  they  do  not  ostensibly  notice  the  division  accord- 
ing to  the  shape  of  the  formula,  but  they  refer  to  one  of  its  main 
features  by  noticing  the  distinction  of  actions,  (3)  according  as  the 
action  was  a praetorian  application  of  the  civil  law,  or  was  a new 
creation  of  the  praetor  (par.  3-13).  The  other  divisions  noticed  are 
subordinate,  and  refer  (4)  to  the  effect  of  the  condemnatio  accord- 
ing as  the  action  was  penal  or  not  (par.  16-20)  ; (5)  according  as 
the  condemnatio  was  for  the  simple  value,  or  for  the  double,  treble, 
or  quadruple  value  (par.  21-27);  and  (6)  according  as  the  whole 
sum  in  which  the  defendant  might  have  been  condemned  was 
recoverable  or  not  (par.  36-40). 


I.  Omnium  actionum,  quibus 
inter  aliquos  apud  judiee*  arbitroave 
do  qua  re  quairitur,  auiimia  divisio 
in  duo  genera  dedneitur;  aut  enim 
in  rem  sunt  aut  in  personam.  Natn- 
<pie  agit  unusquisque  aut  ciun  eo, 
qiii  ci  ol)ligatnB  est  vel  ex  contractu 
vel  ox  maleficio,  quo  casu  proditip 
actiones  in  personam  sunt,  per  <pias 
intendit,  adversarium  ci  diire  facers 


1.  .All  actions  wbatever,  by  which 
any  matter  is  submitted  to  the  de. 
cisiou  of  judges  or  of  arbitrators,  may 
be  divided  into  two  classes  ; for  actions 
are  either  real  or  personal.  Either  the 
jilaintifr sues  the  defendant,  because  he 
is  made  answerable  to  him  by  contract, 
or  by  a delict,  in  which  case  the 
pliuntiiT  brings  a personal  action, 
alleging  that  his  adversary  is  bound 
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oportcre  et  oliis  qnibusdam  modis : to  give  to,  or  to  do  something  for,  him, 
aiit  cum  eo  agit,  qui  nuUo  jure  ei  or  making  some  other  similar  alJega- 
obligatiis  est,  movet  tamon  alicui  de  tion.  Or  else  the  plaintiff  brings  an 
aliijua  re  controveraiam.  Quo  coau  action  against  a person  not  made 
prodito!  actiones  in  rom  sunt.  Veluti  answerable  to  him  07  any  obligation, 
si  roui  cor{X)ralcm  possideat  quis,  but  with  whom  he  disputes  the  right 
quam  Titius  suam  esse  affimiet,  et  to  something,  and  for  such  cases  real 
possessor  dominura  so  esse  dicat : actions  are  given ; as,  for  example,  if 
nain  si  Titius  suam  esse  intendat,  in  a man  is  in  possession  of  a corporeal 
rom  actio  est.  thing,  which  Titius  maintains  to  be 

his  property,  while  the  possessor  says 
that  he  himself  is  the  proprietor,  here, 
if  Titius  asserts  that  the  thing  is  his, 
the  action  is  real 
Gai.  iv.  1-3 ; D.  xliv.  7.  26.  pr. 

2.  .£quc  si  agat,  jus  sibi  esse  2.  So,  too,  if  any  one  allegos  that 
re,  fundo  forte  vcl  s;dibus  utendi-  he  has  a right  to  the  usufruct,  lor  in- 
fruendi  vel  per  fundum  vicini  eundi,  stance,  of  land,  or  of  a house,  or  that 
agondi  vel  ex  fundo  vicini  aquom  ho  has  a right  of  going,  or  driving  his 
ducondi,  in  rem  actio  est.  Ejnsdem  cattle,  or  of  conducting  water,  over 
generis  est  actio  de  jure  preediorum  the  land  of  his  neighbour,  the  action 
urbanorum,  veluti  si  agat,  jus  sibi  is  real ; as  also  are  actions  relating  to 
esse  altiuB  Bedes  suas  tullcndi  prospi-  servitudes  of  city  estates,  as  when  a 
ciendive  vel  projiciendi  oliquid  vel  man  alleges  a right  to  rtiise  his  house, 
immittendi  in  vicini  aedcs.  Contra  a right  to  an  uninterrupted  view,  a 
quoque  de  usufructu  et  do  servituti-  right  to  make  part  of  his  house  project, 
bus  pnediorum  rusticorum,  item  or  of  inserting  the  beams  of  bis  build- 
praediorum  urbanorum  invicem  quo-  ing  into  his  neighbour's  walla  On  the 
que  proditEB  sunt  actiones,  ut  quis  other  hand  there  are  actions  relating 
intendat,  jus  non  esse  adversario  to  nsufructs,  amd  the  servitudes  of 
ntendifruendi,  eundi,  ogendi  aquam-  country  and  city  estates,  which  are 
ve  ducendi,  item  altius  toUendi,  the  reverse  of  these  ; as  when  the  com- 
prospiciendi, projiciendi, immittendi:  plainont  aJleges  that  his  adversary  is 
istie  quoque  actiones  in  rem  sunt,  not  entitled  to  the  usufruct,  or  has  not 
sed  negativB.  Quod  genus  setionis  the  right  to  go,  to  drive,  to  conduct 
in  controversiis  rerum  corporalium  water,  to  raise  bis  house,  to  have  an 
proditum  non  est : nam  in  his  is  agit,  uninterrupted  view,  to  throw  out  pro- 
qui  non  pussidet : ei  vero,  qui  possi-  jections,  or  to  insert  his  beauns.  These 
det,  non  est  actio  prodita,  per  quaun  actions  are  equally  real,  but  are  nega- 
neget,  rem  alterius  esse.  Sane  uno  tive,  and  cannot  therefore  be  used  in 
cosii  qui  poBsidet,nihilo  minus  actoris  disjmtcs  respecting  things  corporeal, 
{lartcs  ubtinet,  sicut  in  latioribus  for  in  these  disputes  it  is  the  person 
digostorum  Ubris  opportunius  ap-  out  of  possession  who  brings  the  aic- 
parebit.  tion  : for  a possessor  cannot  bring  an 

action  to  deny  that  the  thing  is  the 
property  of  the  other  party.  There 
18,  however,  one  came,  in  which  a pos- 
sessor may  aict  the  part  of  plaintiff ; 
which  will  be  more  fully  seen  if  refor- 
ence  is  made  to  the  books  of  the 
Digest. 

Gai.  iv.  3 ; D.  viii.  5.  2 ; D.  xxxix.  1.  16. 

UHiirnictii,  uses,  rural  iind  urban  servitudes,  mif^ht  be  the  ob- 
jects of  real  actions.  The.sc  actions  were  either  confesaorice.  or 
nf(]nliv(r, ; in  the  I'ormer  the  pliiintitf  cl.aiined  to  exercise  a servi- 
tude over  the  iiimioveabl&s  of  another,  in  the  hitter  he  maintained 
tlmt  ft  .servitude  which  iiimtlior  iittempted  to  exerci.se  over  an 
iminoveftble  lielonoing  to  the  phuntitl  was  not  due. 
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The  actio  cov/atsoria  might  be  brought  either  when  a person 
claiming  a servitude  found  this  right  contested,  or  when  any 
obstacle,  as  if  a tree  overhung  a way  over  which  a servitude 
or  (ictus  was  claimed,  prevented  the  free  enjoyment  of  the  servitude. 
(D.  viii.  5.  4.  5.) 

The  actio  confessoria  might  lie  brought  by  the  person  claiming 
the  servitude,  whether  he  was  or  was  not  in  pisse.ssion,  that 
is,  in  quasi-po.ssession,  of  the  servitude.  For  example,  a man 
claims  a servitude  non  nltius  tollendi — that  his  neighlxnir  sliould 
not  build  his  house  higher  than  that  of  the  claimant.  Before  the 
neighlxmr  has  built  his  house  higher  the  claimant  of  the  servitude 
is  in  possession  of  the  servitude.  He  has  his  servitude  and  enjoys 
the  advantages  of  it.  After  the  neighbour  has  built  his  house 
higher,  the  claimant  of  the  servitude  has  his  servitude,  but  Ls  no 
longer  in  possession  of  it.  In  either  case  the  claimant  of  the 
servitude  might  bring  his  actio  confessoria  (D.  viii.  5.  6.  1), 
although,  if  he  was  still  in  possession,  he  was  further  secured  by 
lieing  allowed  to  apply,  if  he  pleased,  for  a prohibitory  interdict 
(see  Tit.  15)  after  interdicts  were  granted  to  protect  servitudea 

The  actio  negativa  was  virtually  an  atiirmative  action  brought 
by  the  owner  of  the  immoveable,  claiming  that  the  thing  was  his, 
freed  from  the  servitude.  Originally  the  possession  of  a servitude 
was  not  protected  by  interdicts,  and  the  use  of  the  actio  negativa 
was  to  protect  the  enjoyment  of  the  thing  free  from  the  servitude, 
or,  in  other  words,  to  protect  the  enjoyment  of  that  fragment  of  the 
dominium  which  constituted  the  servitude,  as  well  as  of  all  other 
fragments,  while  the  possession  of  the  thing  itself  was  protected 
by  the  interdicts  uti  possidetis.  (Tit.  15.  4.)  Sub.se(juently  the 
paasession  of  servitudes  was  protected  by  interdicts,  but  still  the 
actio  negativa  remained  as  a concurrent  remedy  with  the  posses- 
sory interdict  to  protect  the  enjoyment  of  that  fragment  of  the 
dominium  which  constituted  the  servitude,  just  as  the  actio  con- 
fessoria remained  as  a concurrent  remedy  with  the  prohibitory 
interdict  to  prevent  a servitude  being  infringed. 

Sane  uno  casu.  It  is  a subject  of  much  dispute  what  is  the 
one  case  in  which  the  posse.ssor  could  be  plaintiff.  Perha[)s  the 
words  are  but  a summary  of  what  has  gone  before.  ‘ Tliere  is, 
indeed,  but  one  case  of  a person  in  posse.asion  being  plaintiff,  that, 
namely,  of  the  posses, sor  of  an  incorporeal  thing.’  Perhaps  they 
refer  to  a person  repelling  by  an  exceptio  justi  dominii  the  actio 
Pubiiciana  noticed  in  par.  4,  as  su(ih  a person  had  to  prove  he 
was  owner. 


3.  Sed  istao  quidem  actioncs, 
quamin  mentioiieiu  babuiruus,  et  si 
qiiic  nunt  similes,  ex  Icgitimis  et 
civUibus  causis  descemiunt.  Ali® 
autem  Biiiit,  quas  praitur  ex  sua 
jurisdictionc  comparative  babet  tarn 
in  rem  quiviu  in  jiersonam,  quas 
ot  ipsas  neuessarium  ust  exemplis 


3.  The  actions  just  mentioned,  and 
those  of  a simibvr  nature,  are  derived 
from  particular  laws  and  from  the  Jits 
civile ; but  there  are  others,  both  real 
and  personal,  which  the  pr®tor,  by 
virtue  of  his  jurisdietion,  has  intro- 
duced, and  of  which  it  is  necessary  to 
give  some  examples ; thus  the  praitor 
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ostendcrc.  Ecce  plernmque  ita 
TCriniUit  in  reiu  aj'cro,  nt  vel  actor 
diceret,  so  qnasi  usucepisse,  quod 
nau  non  ccpurit,  vel  ex  diverso  poa- 
acsBoreni  diceret,  ad  versarium  anuni 
nsu  non  cepisse,  quod  usuoeperit. 


often  permits  a real  action  to  bo 
brought,  by  which  the  plaintitT  is  al- 
lowed to  allege  that  he  has  acquired, 
as  it  were  by  usucapio,  something 
which  he  has  not  so  acquired ; or  by 
which,  on  the  contrary,  he  alleges  that 
bis  adversary,  the  possessor,  has  not  ac- 
quired something  by  usucapio,  which, 
in  reality,  he  has  so  acquired. 


D.  xliv.  7.  25.  2. 


The  second  division  of  actions,  given  in  this  Title,  is  that  of 
civil  and  praetoriaa  The  two  methods  principally  adopted  by  the 
prajtor  to  give  an  action  in  cases  not  provided  for  by  the  civil  law, 
were,  as  already  stated  (pr.  note  2),  either  to  construct  a formula 
on  a fictitious  hypothesis,  or  make  the  action  one  in  factum  con- 
cepta.  The  three  following  paragraphs  give  examples  of  fictitious 
actions  in  rem. 

Justinian  notices  five  praetorian  actions  in  rem,  viz.  the  actio 
Publiciana,  the  actio  in  rem  reacissoria,  the  actio  Pauliana,  the 
cLctio  Serviana,  and  the  cuitio  quasi- Serviana,  and  gives  as  in- 
stances of  the  numerous  praetorian  actions  in  personam,  the  actions 
de  pecunia  constituta,  de  peculio,  &c.  (See  par.  8 et  seq.) 


4.  Namque  ai  cui  ex  justa  causa 
res  alicna  tradita  fuerit,  veluti  ex 
causa  emptionis  aut  donationia  aut 
dotis  aut  legatorum,  necdum  ejus 
roi  dominus  ellectus  est,  si  ejus  rei 
casu  possessionem  amiserit,  nuUam 
habet  directom  in  rem  actionem  ad 
earn  rem  perscquendam:  quippe  ita 
proditse  sunt  jure  oivili  actiones,  ut 
quis  dominium  suum  vindicet.  Sed 
uia  sane  durum  erat,  eo  casu  de- 
cere  actionem,  invcnta  est  a prte- 
tore  actio,  in  qua  dicit  is,  qui  pos- 
sessionem amisit,  cam  rem  se  usu- 
cepisse  et  ita  vindicat  suam  esse. 
Quffi  actio  Pubhciana  appellatur, 
quoniam  primum  a Publicio  praetore 
in  edicto  proposita  est. 


4.  For  instance,  if  anything  belong- 
ing to  another  is  delivered  by  a legal 
mode,  as  by  purchsise,  gift,  dos,  or 
legacy,  to  a person  who  has  not  yet  be- 
come proprietor  of  the  thing  delivered, 
if  he  chances  to  lose  the  possession,  he 
has  no  direct  real  action  for  its  recovery ; 
inasmuch  as  the  civil  law  only  permits 
such  actions  to  be  brought  by  the  pro- 
prietor. But,  as  it  was  very  hard  that 
there  should  be  no  action  given  in  such 
a case,  the  prstor  has  introduced  one, 
in  which  the  person  who  has  lost  the 
possession  alleges  that  he  has  acquired 
the  thing  in  question  by  usucapio,  al- 
though he  has  not  really  so  acquired  it, 
and  he  thus  claims  it  as  his  own.  This 
action  is  called  the  actio  Publiciana, 
because  it  was  first  placed  in  the  edict 
by  the  prestor  Publicius. 


Gil.  iv.  36. 


When  any  one  except  the  real  owner  of  the  thing  {dominus) 
delivered  over  a thing  on  a ground  and  in  a mode  which  would 
have  sufficed  to  pass  the  property,  if  he  had  had  it  to  pass,  or 
if  an  owner  of  a thing  transferred  a thing  by  a mode  insufficient 
to  pass  the  dominium,  as  if  a res  mancipi  was  delivered  tvithout 
mancipation,  the  person,  in  either  of  these  cases,  to  whom  the 
thing  was  delivered,  being  a bona  fide  possessor,  could  perfect  his 
title  to  it  by  usucapion  ; but  if  he  lost  the  thing  out  of  his  posses- 
sion after  it  wa.s  delivered  to  him,  but  before  the  time  necessary 
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to  conipleto  the  usucapion  liad  expired,  the  civil  law  gave  him  no 
remedy,  for  he  was  not  the  dominus,  and  none  hut  a doininus  could 
claim  a thing  by  ‘ vindicatio  The  actio  Puhliciana,  an  aHio 
Jictitia  in  jus  concepta,  was  therefore  given  for  his  relief  by  the 
ppetor  Publicius,  perhaps  the  Publicius  mentioned  as  praetor  by 
Clicero  (Pro  Cluent.  45).  In  this  action  the  plaintiff  was  allowed 
to  state  what  was  in  fact  not  true,  that  the  usucapion  was  complete, 
and  thus  to  claim  as  if  his  ownership  was  absoluta  If  the  thing 
had  fallen  into  the  hands  of  a person  who  himself  claimed  to  be 


really  the  dominus,  and  to  have  a bona  fide  ground  of  repelling 
the  actio  Publiciana,  it  could  be  repelled  by  an  exception  termed 
the  exceptio  justi  dominii.  (D.  vi.  2.  16.) 

If  it  had  fallen  into  the  hands  of  a person  who  did  not  claim 
to  be  the  owner,  but  who  had  so  acquired  it  iis  to  be  in  a situation 
to  perfect  his  title  by  usucapion,  i.e.  who  was  also  a bona  fide 
possessor,  and  the  plaintiff  brought  an  actio  Publiciana  for  it  be- 
fore the  time  of  the  usucapion  had  expired,  the  title  of  the  actual 
holder  of  the  thing  was  considered  the  better ; for  in  pam  causa 
melior  est  conditio  possidentis.  The  formula  of  the  action  ran 
thus:  'Judex  esto.  Si  quern  hominem  Aulus  Agerius  emit  et 
is  ei  traditus  esset,  anno  possedisset,  turn  si  eum  hominem, 
de  quo  agitur,  ejus  ex  jure  Quiritium  esse  oporteret,’  &c.  (Gal 
iv.  36.) 

The  actio  Publiciana  might  also  be  useful  to  a person  who 
was  really  the  owner ; for,  while  the  distinction  between  res  man- 
dpi  and  nec  mancipi  was  retained,  the  owner  of  a thing  requiring 
to  be  passed  by  mancipation  might  have  himself  received  it  by 
mancipation,  but  be  unable  to  show  that  the  person  who  trans- 
ferred it  to  him  was  really  the  dominus,  and  had  in  his  turn  re- 
ceived it  by  mancipation.  If  he  lost  the  thing  before  he  had 
perfected  the  title  by  usucapion,  he  could  not  bring  a vindicatio, 
but  was  obliged  to  have  recourse  to  the  axtio  Publiciana;  and 
before  the  legislation  of  Justinian  this  action  was  especially  use- 
ful to  persons  who  had  received  a transfer  of  things  which,  like 
provincial  lands,  could  not  be  made  the  subject  of  a perfect  domi- 
nium, and  the  title  to  which  could  not  be  perfected  by  usucapion 
(see  Bk.  ii.  Tit.  6.  pr.  note) ; for  they  were  allowed  to  bring  this 
fictitious  action  if  they  were  deprived  of  the  possession,  at  any 
rate  after  the  time  entitling  them  to  use  the  prcescriptio  longi 
temporis  had  elapsed.  (C.  vii.  39.  8.) 


5.  BursuH  ex  diverso  si  quis, 
cum  rei  publicee  causa  abesset  vel 
in  hostium  potestate  esset,  rem  ejus, 
qui  in  civitato  esset,  usuoeperit,  per- 
mittitur  domino,  si  possessor  rei 
piiblicee  causa  abesse  desierit,  tunc 
intra  annum,  rescissa  usucapione, 
earn  peterc,  id  est  ita  pctore,  ut 
dicat,  poRscssorcm  usu  nun  cepisse 
et  ob  id  Buam  esse  rem.  Quod 


6.  Conversely,  if  any  one,  while 
abroad  in  the  service  of  his  country, 
or  a prisoner  in  the  bands  of  the  enemy, 
has  acquired  by  usucapion  a thing 
which  belongs  to  another  person  resi- 
dent at  homo,  then  the  proprietor  is 
permitted,  within  a year  after  the  re- 
turn of  the  possessor,  to  sue  for  the 
thing  by  rescinding  the  usucapion ; 
that  is,  he  may  allege  that  the  posses- 
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grmis  actioniB  et  aliis,  Rimili  s^qni-  sor  has  not  acquired  by  umcapio, 
tate  motus,  praetor  acconiniodat,  and  that  tlie  tiling  therefore  ia  his. 
siciit  ex  latiore  digestoruni  seu  pan-  Similar  feelings  of  equity  have  led  the 
dectarum  volumine  intellegere  licet,  prtctor  to  grant  this  species  of  action 

to  some  other  persons  also,  as  may  be 
learned  from  the  larger  treatise  of  the 
Digest  or  Pandects. 

D.  iv.  6.  21 ; D.  iv.  1.  1 ; D.  iv.  6.  1.  1. 


Thi.q  paragraph  give.s  the  converse  case.  Before,  the  usucapion 
was  not  complete,  and  the  action  supplied  what  was  wanting  to  it. 
Here  the  usucapion  is  complete,  and  the  action  takes  away  its 
effect. 

Such  an  action  might  be  wanted  in  either  of  two  cases.  Either 
the  proprietor  of  the  thing  might  be  aUsent,  or  deprived,  on  some 
legitimate  ground,  of  the  power  of  attending  to  his  affairs,  and 
iluring  this  time  the  usucapion  might  have  been  completed  against 
him  ; or  the  possessor,  the  person  in  whose  favour  the  time  of 
usucapion  was  running,  might  have  been  absent,  and  the  proprietor, 
not  being  able  to  sue  him,  might  have  been  unable  to  stop  the 
usucapion.  In  cither  of  these  cases  this  actio  in  rem,  called  rcscis- 
soria,  because  the  usucapion  was  rescinded,  came  to  the  aid  of  the 
proprietor.  It  is  to  be  remarked  that  Justinian  notices  only  the 
latter  of  the  two  cases,  and  yet  he  had  provided  a much  more 
simple  remedy  in  behalf  of  proprietors,  who  were  allowed  to  inter- 
rupt the  usucapion  of  an  absent  possessor  by  a protestation  made 
before  a magistrate.  (C.  vii.  40.  2.) 

This  actio  rescissoria,  an  actio  fictitia  in  jus  concepta,  had 
to  be  brought  within  a year,  commencing  from  the  time  when  it 
first  became  possible  to  bring  the  action.  Intra  annum,  quo 
pHmum  de  ea  re  experiundi  potestas  erit.  (D.  iv.  6.  1.  1.) 
The  year  was  a utilis  annus,  and  its  length,  therefore,  varied  in 
different  cases,  for  which  Justinian  substituted  the  uniform  term 
of  four  years.  (C.  v.  53.  7.) 

Quihusdam  et  aliis.  Such  as  the  restitutio  in  integrum,  by 
which  the  praetor  protected  a person  under  the  age  of  twenty-five 
years.  (See  Bk.  i.  Tit.  23.  pr.  note.) 


6.  Item  si  qnis  in  fraudem  credi- 
torum  rem  suam  alicui  tradiderit, 
bonis  ejuB  a credi toribus  ex  sententia 
prsBsidis  possessiB,  permittitur  ipsis 
creditoribus,  rcscissa  traditions,  earn 
rem  petere,  id  est  dicere,  earn  rem 
traditam  non  esse  et  ob  id  in  bonis 
debitoris  mansisse. 


6.  Again,  if  a debtor  delivers  to  a 
third  person  anything  that  is  his  pro- 
perty in  order  to  defraud  his  creditors, 
who  have  been  put  in  possession  of  his 
goods  by  order  of  the  prstes,  the  credi- 
tors ore  permitted  to  rescind  the  de- 
livery, and  bring  an  action  for  the 
thing  delivered ; that  is,  they  may 
allege  that  the  thing  was  not  delivered, 
and  that  it  therefore  has  continued  to 
be  a part  of  the  debtor’s  goods. 


Theophilus  tells  us  that  this  action,  an  actio  fictitia  in  jus 
concepta,  wius  called  the  actio  Pauliana.  The  lex  xElia  Sentia 
(see  Bk.  i.  Tit.  6)  had  made  enfranchisements  in  fraud  of  creditors 
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void  ; but  the  law  did  not  extend  to  alicnation.s  ; and  the  prwtor, 
tlicrol'ore,  when  the  creditors  had  taken  pos.ses.sion  of  the  eii'ects  of 
the  debtor,  permitted  them  to  reclaim  anything  which  had  been 
alienated  after  insolvency  and  with  intent  to  defraud. 

This  actio  Pauliana  in  rem  (says  Ortolan)  is  not  spoken 
of  elsewhere  in  the  whole  corpus  juris  of  Justinian.  It  must  not 
be  confounded  with  the  actio  Pauliana  in  personam  treated  of 
in  the  Dige.st  (xxii.  1.  38.  pr.  and  4),  which  was  given  not  only  in 
case  of  alienation,  but  of  every  act  whereby  the  dehU)r  Iiad 
fraudulently  diminished  his  a.ssets.  The  intentio  of  the  actio  in 
personam  was  directed  not,  as  that  of  the  actio  in  rem,  which 
forms  the  subject  of  this  paragraph,  agiiinst  any  one  who  hap- 
pened to  be  the  person  detaining  the  tiling  claimed,  but  against 
either  (1)  the  debtor,  or  (2)  persons  who,  having  notice  of  the 
fraud,  acquired  any  part  of  the  assets,  or  (3)  persons  without 
notice,  who  profited  by  the  fraudulent  act,  in  this  last  case,  how- 
ever, the  liability  being  limited  to  the  extent  to  which  they  had 
profited.  (D.  xlii.  8.  6.  11 ; D.  xlii.  8.  9.) 


7.  Item  Serviana  et  quasi  Servia- 
ns, ijuiE  otiara  hypothecaria  vocatur, 
ex  ipsius  pnetoris  jurisdictioue  sub- 
stantiam  capit.  Serviana  autem  ex- 
peritur  quia  de  rebus  ooloni,  qute 
pil’iioris  jure  pro  mercedibus  fundi 
oi  tenentur;  quasi  Serviana  autem 
qua  creditores  piprnora  hypotliecasvo 
Iiersequuntur.  Inter  pigniis  autem 
et  hypothecam  quantum  ^ actionem 
hyiHithocariam  nihil  interest:  nam 
de  qua  re  inter  creditorem  et  debi- 
tfirem  convenerit,  ut  sit  pro  debito 
obligata,  utraque  hac  appellatione 
continetur.  Sed  in  aliis  differentia 
oat : nam  pignoris  appellatione  earn 
proprie  contineri  dicimus,  quse  siraul 
etiam  traditur  creditori,  maxime 
si  raobilis  sit : at  earn,  qute  sine 
traditions  nuda  conventione  tenetur, 
proprie  hypothecs)  appellatione  con- 
tiucri  dicimus. 

D.  IX.  2.  4 ; D.  xx.  1.  17 


7.  The  actio  Serviana,  and  the  actio 
quasi- Serviana  also  called  hypotheca- 
ria, equally  take  their  rise  from  the  pric- 
tor’s  jurishetion.  The  actio  Serviana 
is  brought  to  get  possession  of  the 
effects  of  a farmer  which  are  held  as  a 
pledge  to  secure  the  rent  of  the  land. 
The  actio  quasi-Serviana  is  that  by 
which  creditors  sue  for  things  pledged 
or  mortgaged  to  them  ; and,  as  regards 
this  action,  there  is  no  difference  be- 
tween a pledge  and  a hypotheca ; for 
the  two  terms  are  indifferently  applied 
to  anything  which  the  debtor  and  cre- 
ditor agree  shall  be  bound  as  security 
for  the  debt : but  in  other  points  there 
is  a distinction  between  them.  The 
term  pledge  is  properly  applied  to  a 
thing  which  has  actuallybeen  delivered 
to  a creditor,  espeeially  if  the  thing  is 
a moveable ; the  term  hypotheca  to 
anything  bound  by  simple  agreement 
without  dehvery. 

I).  XX.  5.  1 ; D.  xiii.  7.  9.  2. 


We  have  already  given  a slight  sketch  of  tha  jus  pignoris,  and 
the  relative  position  of  the  creditor  and  debtor,  at  the  end  of  the 
fifth  Title  of  the  Second  Book.  The  interest  of  the  creditor  was 
not  thought  sufficient  to  support  a vindicat/io  if  ho  lost  the  thing 
pledged  out  of  his  possession,  or  wished  to  get  the  thing  subjected 
to  a hypotheca  into  his  possession  ; but  a prfetorian  action  enabled 
him  to  effect  this.  The  actio  Serviana  mentioned  in  this  para- 
graph (to  he  distinguished  from  that  mcTitioned  in  Gai.  iv.  35)  was 
given  to  enforce  tlie  claim  of  the  landlord  to  the  farming  instru- 
ments, which,  without  any  special  agreement,  were  considered,  in 
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law,  to  be  held  as  a pledge  for  the  rent  of  the  farm,  and  the  actio 
quaai-Serviana  •waa  an  extcn.sion  of  this,  giving  a means  to  every 
creditor  of  enforcing  his  right  to  anything  pledged  or  mortgaged. 
Both  actions  were  in  factum. 

Maxime  si  mobilis  sit.  An  immoveable  might  of  course  be 
given  in  pledge  ; but  it  would  generally  happen  that  things  given 
in  pledge  were  moveables. 

A thing  subjected  to  successive  hypothecai  belonged,  as  we  have 
said  in  treating  of  the  real  right  given  by  the  jus  pignoris  {Bk. 
ii.  Tit.  5),  to  the  person  in  whose  favour  the  first  hypotheca  was 
constituted.  If,  therefore,  a creditor,  whose  hypotheca  was  subse- 
quent, brought  the  actio  quasi- Serviana  against  a creditor  whose 
hypotheca  was  prior,  he  would  be  repelled  by  an  excepticvn.  (C. 
viii.  18.  6.)  Even  a creditor  having  a pignus,  i.e.  having  been 
put  in  possession,  was  postponed  to  a prior  creditor  who  had  only 
a hypotheca.  (D.  xx.  1.  10.) 

8.  In  personam  quoquc  actiones 
ex  sua  jurisdictione  propositas  habct 
pnetor,  veluti  de  pecunia  oonstituta : 
cui  Bimilis  videbatur  reoeptitia ; sed 
ex  nostra  conBtitutioue,  cum  et,  si 
quid  plenius  habebat,  hoc  in  pe- 
ouniam  constitutam  transfusum  est, 
ea  quasi  supervacua  jussa  est  cum 
sua  auctoritate  a nostris  legibus  re- 
cedere.  Item  preetor  proposuit  de 
peculio  servorum  filiorumque  fami- 
lias  et  ex  qua  quferitur,  an  actor 
juraverit,  et  alias  complures. 


C.  iv.  18.  2.  pr.  and  1. 


8.  There  are  also  personal  actions 
which  the  prsetor  has  introduced  in  the 
exercise  of  his  jurisdiction,  as,  for  in- 
stance, the  action  de  pecunia  constituta, 
which  that  colled  reeeptitia  much  re- 
sembled. But  by  our  constitution  the 
actio  reeeptitia  has  been  rendered 
superfluous  by  all  its  advantages  being 
tnmsfcrred  to  the  actio  pecunias  con- 
stitute, and  has,  therefore,  lost  its 
authority,  and  disappeared  from  our 
legislation.  The  prietor  has  likewise 
introduced  an  action  concerning  the 
peculium  of  slaves  and  of  filiifamilias, 
and  an  action  in  which  the  question  is 
tried,  whether  the  plaintiff  has  made 
oath,  and  many  others. 


9.  De  pecunia  autem  constituta 
oum  omnibus  aritur,  quicumque  vel 
pro  se  vel  pro  alio  soliituros  se  con- 
stitiicrint,  nulla  scilicet  stipulutione 
iiiter|xisita.  Niun  aUoquin  si  stipu- 
lanti  promiserint,  jure  civili  ten- 
entur. 


9.  The  actio  de  constituta  pecunia 
may  be  brought  against  any  person 
who  has  engaged  to  pay  money,  either 
for  himself  or  another,  that  is,  without 
havuig  made  a stipulation  ; for,  if  he 
has  promised  a stipulator,  he  is  bound 
by  the  civil  law. 


D.  xiU.  5.  5.  2. 


The  actio  de  constituta  pecunia  tvas  an  action  by  which  the 
praetor  enforced  a mere  pact  or  agreement  (not  a stipulation,  for 
then  the  action  would  have  been  ex  stipulatu)  by  which  a person 
promisijd  again  what  he  already  owed,  or  promised  what  another 
owed,  fixing  the  time  for  payment.  This  agreement  (constitutum) 
did  not  operate  as  a novation,  but  was  enforced  as  subsidiary  to 
the  main  contract.  Originally  the  actio  de  constituta  pecunia 
only  a[q)lied  to  tilings  which  couhl  form  the  subject  of  a mutuum, 
Le.  things  qua;  nmnero,  pondere,  mensurave  constant;  and  in 
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certain  cases  it  could  be  brought  only  within  a year.  (C.  iv  18.  2. 
pr.)  The  pecunia  was  said  to  be  constituta  beauise  it  was  agreed 
to  be  paid  on  a particular  day.  The  actio  receptitia  was  an  action 
given  against  bankers  (argentarii)  who  promised  to  satisfy  the  de- 
mands of  a creditor  of  one  of  their  cu.stomers.  Tliis  creditor  wa,s 
said  recipere  diem,  to  have  a day  fixed  by  the  baiiker  for  payment 
of  his  claim,  and  hence  the  action  was  called  receptitia.  The  mere 
promise  of  the  banker  was  considered  enough  to  ground  an  action 
on,  an  exception  to  the  ordinary  rules  of  the  civil  law  which  must 
have  grown  out  of  the  peculiar  character  of  a banker’s  busine.ss. 
What  the  civil  law  confined  to  bankers  only  the  praetor  extende<l 
to  every  one  alike ; and  whenever  any  one  who  owed  a debt  to 
another  or  had  funds  of  another  in  his  hand,  promised  to  pay  the 
money  owed  by  or  deposited  with  him  on  a particular  day,  the 
praetor  gave  the  action  de  constituta  pecunia  to  enforce  the  ful- 
filment of  the  promise. 

Justinian  abolished  the  actio  receptitia,  and  invested  the  astio 
de  constituta  pecunia  with  privileges  which  had  before  belongetl 
exclusively  to  the  actio  recept  itia ; for  he  made  it  in  all  cases  per- 
petual, and  he  allowed  it  to  be  brought  whatever  was  the  nature  of 
the  thing  promised.  (C.  iv,  18.  2.) 

The  pact  to  pay  might  be  advantageous  to  the  creditor,  if  it 
was  the  debt  of  another  that  was  agreed  to  be  paid,  or  if  the  ante- 
cedent obligation  was  only  a natural  one,  or  if  the  time  in  which 
the  original  debt  could  be  sued  on  was  on  the  point  of  expiring. 

10.  Actionem  autem  de  peculio  10.  The  prater  has  introduced 
ideo  advorsus  patrem  dominiimve  actions  de  peculio  af;ainst  fathers  and 
comparavit  prsetor,  qnia  licet  ex  masters,  because,  Sklthough  they  are 
contractu  filiorum  servorumve  ipso  not,  according  to  the  civil  law,  bound 
jure  non  teneantur,  lequum  tamen  by  the  contracts  of  their  children  and 
essot,  peculio  tenus,  quod  veluti  pat-  slaves,  yet  they  ought  in  equity  to  be 
riiuonium  est  filiorum  filiarumque,  bound  to  the  extent  of  the  peculium, 
item  servorum,  condemnari  eos.  which  is  a kind  of  patrimony  of  sons 

and  daughters,  and  of  slavea 
D.  XV.  1.  47.  6. 

Actions  de  peculio  are  treated  of  in  par.  4 of  next  Title. 

11.  Item  -si  quis  postulante  ad-  11.  Also,  if  any  one,  when  called 

versario  juraverit,  deberi  sibi  pccu-  upon  by  his  adversary,  makes  oath 
niam,  quam  peteret,  neque  ei  solva-  that  the  debt  which  he  sues  for  is  due 
tur,  justiiisime  acoommodat  ei  talem  and  unpaid,  the  praetor  most  justly 
actionem,  per  quam  non  Ulud  quaj-  grants  him  an  action,  in  which  the 
ritur,  an  ei  pecunia  debeatur,  sed  an  inquiry  is  not  whether  the  debt  is  due, 
juraverit  but  whether  the  oath  has  been  made. 

I),  xii.  2.  3 ; D.  xii.  2.  5.  2. 

Either  party  might  challenge  the  other  to  swear  to  the  truth  of 
his  statement  This  might  be  done  out  of  court,  and  if  the  party 
challenged  took  the  oath,  his  statement  could  no  longer  be  im- 
pugneil  by  the  person  who  had  challengeil  him.  For  instance,  if 
the  creditor,  being  challenged,  swore  that  the  debt  was  due,  the 
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debtor  was  obliged  to  pay.  The  only  question,  therefore,  which 
could  be  subseciuently  referred  to  a court  of  justice  was  whether 
the  oath  had  or  had  not  been  taken,  inquiry  into  which  circum- 
stance was  made  under  an  actio  in  factum  given  by  the  praetor. 

12.  Pcenalesquoqueactioiiespr®-  12.  The  prictor  has  also  introduced 

tor  bene  multas  ex  sua  jurisdictione  very  many  penal  actions  by  virtue  of 
introduiit : veluti  adversus  eum,  qui  his  jurisdiction.  As,  for  instance, 
quid  ex  aJbo  ejus  corrupisset : et  in  against  a person  who  has  tampered 
eum,  qui  patronum  vel  parentcm  in  with  theprtetor'soIhuTn;  against  those 
jus  vocasset,  cum  id  non  impetras-  who  summon  patron  or  ascendant 
set:  item  adversus  eum,  qui  vi  ex-  without  obtaining  previous  permission; 
emerit  eum,  qni  in  jus  vocaretur,  against  those  who  carry  away  by  force 
cujusve  dolo  alius  eiemerit : et  alias  any  one  summoned  to  appear  before 
innumerabiles.  a magistrate,  or  fraudulently  induce  a 

third  person  to  carry  him  ofif ; and  very 
many  other  actions. 

■ Gai.  iv.  46. 

The  album  was  the  tablet  suspended  in  the  forum,  containing 
the  ordinances  of  the  prsetor.  Any  attempt  to  injure  or  deface  it 
was  punished  by  an  action  de  albo  corrupto.  (D.  ii.  1.  7.  pr.) 

In  eum,  qui  patronum,  &c. ; see  Tit.  16.  3. 

The  actio  de  in  jus  vocato  vi  exempto  was  given  against  a per- 
son who  rescued  with  violence  any  one  who,  after  disobeying  a 
notice  to  appear  in  jure,  was  being  forcibly  conveyed  before  the 
magistrate.  The  penalty  was  the  amount  at  which  the  plaintiff 
estimated  his  claim  in  the  action  he  had  commenced  against  the 
person  rescued,  while  this  person  rescued  remained  still  liable  to 
the  action  he  had  been  summoned  to  answer.  The  actions  under 
all  the  heads  mentioned  in  this  paragi'aph  were  in  factum.  (D. 
ii.  7.  5.  1.) 

13.  Prsjudiciales  actiones  in  rem  13.  Pre-judicial  actions  seem  to  be 

esse  videntur,  quales  sunt,  per  quas  real  actions ; such  are  those  by  which 
qu«>ritur,  an  ^iquis  liber  vel  an  it  is  inquired  whether  a man  is  born 
libertus  sit,  vel  de  partu  agnoscendo.  free,  or  has  been  made  free,  or  whether 
Ex  quibus  fere  una  ilia  legitimam  he  is  the  offspring  of  his  reputed 
causam  habet,  per  quam  quseritur,  father.  But  of  these,  that  alone  by 
an  aliquis  liber  sit : ceterie  ex  ipsius  which  it  is  inquired  whether  a man  is 
prffitoris  jurisdictione  substantiam  free,  belongs  to  the  civil  law.  The 
capiunt.  others  spring  from  the  prstor's  juris- 

diction. 

Oai.  iv.  44;  C.  viii.  47.  9. 

The  object  of  a prcejudicialis  actio  was  to  ascertain  a fact,  the 
establi-shing  of  which  was  a necessary  preliminary  to  further  judi- 
cial proceedings.  (See  Introd.  sec.  104.)  Such  actions  differ  from 
actions  in  rem,  because  in  an  actio  prcejudicialis  no  one  is  con- 
demned, only  the  fact  is  ascertained  ; but  they  are  said  in  the  text 
to  resemble  actions  in  rem,  because  they  were  not  brought  on  any 
obligation,  and  because  in  the  intentio,  which  indeed  composed 
the  whole  formula  in  this  case,  no  mention  was  made  of  any  par- 
ticular person  against  whom  the  action  was  directed. 

Questions  of  status,  such  as  those  of  paternity,  filiation,  pa- 
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tronage,  and  the  like,  were  moat  commonly  the  sabjects  of  actionea 
prcej'wd.iciaUf,  but  were  by  no  means  the  only  ones.  We  hear  of 
others,  such  as  quanta  doa  sit  (Gai.  iv.  44);  an  ea  res  de  qua  agituur 
major  sit  centum  sestertiia  (Paul.  Sent.  v.  9.  1);  on  bona  jure 
venierint  (D.  xlii.  5.  30). 

The  liberalis  causa,  the  suit  in  which  the  status  of  a supposed 
slave  was  ascertained,  was  originally  nothing  else  but  a vindicatio. 
The  person  called  the  aasertor  libertatis  claimed  him,  and  the 
master  of  the  slave  defended  his  possession.  If  the  decision  was 
in  favour  of  the  assert  or,  it  was  still  open  to  another  person  to 
attempt  to  prove  that  the  subject  of  the  suit  was  really  a slave  ; 
if  the  decision  was  in  favour  of  the  master,  another  aasertor  could 
bring  a fresh  suit ; but  there  could  only  be  three  assertores  in  all 
If  the  supposed  slave  was  thrice  adjudged  a slave,  his  status  could 
be  no  further  questioned.  Justinian  entirely  altered  the  action, 
by  allowing  the  slave  himself  to  claim  his  liberty,  and  making  the 
Brat  decision  final  (C.  vii.  17.  1.) 

14.  Sio  ikaque  discretis  actioni-  14.  Actions  being  thus  divided,  it 
bus,  certum  est,  non  posse  actorem  is  certain  that  a plaintiff  cannot  sne 
rein  suam  ita  ab  aliquo  petore  ‘si  for  his  own  property  by  such  a for- 
paret  eura  dare  oportcre  ’ : neo  enim  mula  as  this,  ‘ If  it  appears  that  the 
quod  actoris  est,  id  ei  dsuri  oportet,  defendant  ought  to  give’.  For  it  is 
quia  scilicet  dari  cuiquam  id  Intel-  not  a duty  to  give  the  plaintiff  that 
logitur,  quod  ita  datur,  ut  ejus  fiat,  which  is  his  own.  To  give  a thing  is 
neo  res,  quee  jam  actoris  est,  magis  to  transfer  the  pro^rty  in  it,  and  that 
ejus  fieri  potest.  Plane  odio  furum,  which  is  already  the  property  of  the 
quo  magis  pluribus  actionibus  tene-  plaintiff  cannot  belong  to  him  more 
antur,  effcctum  est,  ut  extra  pesnam  than  it  does  already.  However,  to 
dupli  aut  quadrupli  rei  reoipiends  show  detestation  for  thieves,  and  to 
nomine  furos  etiam  hao  actions  to-  make  them  liable  to  a greater  number 
neantur  ‘ si  paret  eos  dare  oportere,’  of  actions,  it  has  been  determined, 
quamvis  sit  adversus  eos  etiam  hec  that  besides  the  penalty  of  double  or 
in  rom  actio,  per  quam  rem  suam  quadruple  the  amount  taken,  th<^ 
quis  esse  petit.  may,  for  the  recovery  of  the  thing 

taken,  be  subjected  to  the  action,  ‘If 
it  appear  that  they  ought  to  give  ’ ; 
although  the  party  injured  may  also 
bring  the  real  action  against  them,  by 
which  the  pUuntiff  demands  the  thing 
as  proprietor. 

Gai.  iv.  4. 

We  have  already  seen  (Tit.  1.  19)  that  the  plaintiff  might 
lienefit  by  being  allowed  to  bring  a personal  instead  of  a real 
action,  as  the  things  taken  might  have  perished.  But  why  should 
the  condictio  be  so  shaped  as  described  in  the  text  ? The  reason 
was  this ; the  plaintiff,  by  being  allowed  to  frame  his  action  with 
the  word  dare,  which  was  technically  wrong,  as  this  implied  to 
transfer  the  full  ownership,  whereas  the  plaintiff  remained  the 
owner  of  the  thing  stolen,  had  the  advantage,  under  the  formulary 
system,  of  recovering  the  spow-sio  pirn fifis  (Gai.  iv.  171),  or  wager 
of  one-third  of  the  value  of  the  thing,  which  was  .added  to  a con- 
diclio  cerli.  (Sec  Introd.  sec.  99.) 
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15.  Appollanius  auteni  in  rem 
quiHfrn  actiones  vindicationes : in 
personam  vero  actiones,  quibus  dare 
facere  oportere  intenditur,  condio- 
tioues.  Condicere  eniin  est  deuun- 
tiare  prisca  linfjua : nunc  vero  abu- 
sive djciinus  condictioncm  actionem 
in  personam,  qua  actor  intendit, 
dari  sibi  oportere : nulla  eniiu  hoc 
tempore  eo  nomine  denuntiatio  fit. 


16.  Heal  actions  are  called  vindica- 
tions ; and  personal  actions,  in  which 
it  is  maintained  that  something  ought 
to  be  done  or  given,  are  called  oondio- 
tions ; for  condicere,  in  old  language, 
meant  the  same  as  denuntiare ; and  it 
is  improperly  that  condiction  is  now 
used  as  the  name  of  the  personal  ac- 
tion, by  which  the  plaintiff  contends 
that  something  ought  to  be  given  to 
him,  for  there  is  no  denurUiatio  now 
actually  in  use. 


Gai.  iv.  6,  18. 


Gaius  says,  'actor  adveraario  denv/ntiahat,  ut  ad  jvdicem 
cnpiendum  die  zxx.  adesaet  ’ (iv.  18).  Thus  the  proper  meaning 
of  condictio  is  the  appointing  of  a day. 


16.  Sequens  ilia  divisio  est,  quod  16.  Actions  may  be  next  divided 
quccdam  actiones  rci  perscquendce  into  actions  given  to  recover  the  thing, 
gratia  comparatie  sunt,  qusdam  actions  given  to  recover  a penalty,  and 
poente  perseqtiendse,  queedam  mixtce  mixed  actions, 
sunt. 

Gai.  iv.  6. 


We  now  come  to  the  third  division  of  actions,  that,  namely, 
according  to  the  object  for  which  they  were  brought ; they  were 
divided  under  this  head  into  three  classes — those  in  which  it  was 
sought  to  get  a thing,  rei  peraecutorice,  including  all  real  actions 
and  all  personal  actions,  except  those  in  which  something  beyond 
the  simple  value  was  recovered,  those  in  which  it  was  sought  to 
enforce  a penalty,  and  those  {mixtce)  in  which  both  these  objects 
were  united. 


17.  Bel  persequendes  causa  com- 
puatse  sunt  omnss  in  rem  actiones. 
Earum  vero  actionum,  quae  in  per- 
sonam Bimt,  hte  quidem,  quse  ex 
contractu  nascnntur,  fere  onones  rei 
persequendie  causa  comparatie  vi- 
dentur : vcluti  quibus  mutuam  pe- 
cuniam  vel  in  stipulatum  deductam 
petit  actor,  item  commodati,  de- 
posit!, mandati,  pro  socio,  ex  empto, 
vendito,  locato,  conducto.  Plane 
si  depositi  agatur  eo  nomine,  quod 
tumtutus,  incendii,  mince,  naufragii 
causa  depositum  ait,  in  duplum  ac- 
tionem prietor  reddit,  si  modo  cum 
ipso,  spud  quem  depositum  sit,  aut 
cum  berede  ejus  ex  dolo  ipsius  agi- 
tur : quo  casu  mixta  est  actio. 

Gai.  iv.  7 ; D.  xvi. 


17.  For  the  recovery  of  the  thing 
are  given  all  reed  actions ; and  of  per- 
son^ actions  almost  all  those  which 
arise  from  contract,  as  the  action  for  a 
sum  lent  or  stipulated  for,  and  the 
actions  proper  to  commodatum,  deposit, 
mandate,  partnership,  sale,  or  letting 
on  hire.  But,  no  doubt,  when  the 
action  on  a deposit  is  brought  for  a 
thing  deposited  by  reason  of  a riot,  a 
fire,  the  fall  of  a building,  or  a ship- 
wreck, the  prtetor  gives  the  action  for 
the  double  of  the  value  of  the  thing 
deposited,  provided  the  suit  is  brought 
against  the  depositary  himself,  or 
against  his  heir,  if  personally  guilty  of 
dolus  malus,  in  which  case  the  action  is 
mixed. 

1.  1.  1-4;  D.  xvi.  3.  18. 


Tbe  action  against  a fraudulent  depositary  was  not  in  duplum, 
unles-s  tbe  depresitor  had  been  forced  by  fire,  shipwreck,  the  fall  of 
a buiUling,  or  other  sudden  calamity,  to  make  the  deposit.  'I’bis 
form  of  depositum  was  called  miserabile.  If,  without  being  so 
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forceJ,  he  had  selected  the  depositary,  then  the  action  was  only  for 
the  single  value.  It  was  his  own  fault  not  to  have  chosen  an 
honester  man.  (See  Bk.  iii.  Tit.  14.  3.) 


18.  Ex  malcficiis  vero  prodit® 
actioncB  ali®  tantnm  piEDS  perse- 
<iuend®  causa  comparat®  sunt,  alia' 
tain  pcen®  qtiam  rei  pcrseqiiend® 
et  ob  id  mixt®  sunt.  Pcenain  tan- 
tuin  porsequitur  quis  actions  furti ; 
sive  enim  uianifesti  agatur  quadru- 
pli  sive  nec  inanifesti  dupli,  de  sola 
ptsna  a^itur : nain  ipsain  reni  pro- 
pria actions  perseqiiitur  quis,  id  eat 
suam  esso  petens,  sive  fur  ipse  eani 
rem  {lossideat,  sive  alius  quilibet : 
so  ainplius  adversus  furein  etiani 
condiotio  est  rei. 


18.  Actions  arising  from  a delict 
are  either  for  the  penalty  only,  or  both 
for  the  thing  and  the  penalty,  which 
makes  them  mixed,  lint,  in  an  action 
of  theft,  nothing  more  is  sued  for  than 
the  (lenaJty  ; whether,  as  iu  manifest 
theft,  the  quadruple  or,  in  theft  not 
manifest,  the  double,  is  sued  for.  The 
owner  recovers  the  thing  itself  by  a 
separate  action,  by  claiming  it  as  pro 
prietor,  whether  it  is  in  the  possession 
of  a thief  or  of  any  one  else.  He  may 
also  bring  against  the  thief  a condiction 
for  the  thing. 


Gai.  iv.  8 ; D.  xiii.  1.  7.  1. 


Persons  who  suffered  from  crimes  had  a private  action  against 
the  wrongdoer  for  compensation,  quite  apart  from,  and  indepen- 
dent of,  the  prosecution  of  the  offender  for  his  outrage  on  the 
laws  of  society.  There  was,  indeed,  something  more  than  an 
exact  compensation  enforceil  by  the  private  actions ; for,  by  way 
of  penalty,  the  defendant  had  often  to  pay  two,  three,  or  four 
times  the  amount  of  loss  actually  sustained,  and  also  to  give  back 
the  thing  or  its  value ; but  still  this  penalty  was  given  as  a 
punishment  for  the  injury  to  the  individual,  and  not  as  a punish- 
ment for  the  infraction  of  public  law. 


19.  Vi  autein  bonorum  raptorum 
actio  mixta  est,  quia  in  quadrupio 
rei  perseeutio  oontinetur,  pa-na  au- 
tem  tripli  est.  Sed  et  legis  Aqiiili® 
actio  de  damno  mixta  est,  non  solum 
si  adversus  infitiantem  in  duplum 
agatur,  sed  interdum  et  si  in  sim- 
lum  quisque  agit.  Veluti  si  quis 
ominem  claudum  aut  luscum  occi- 
derit,  qui  in  eo  anno  integer  et  magni 
pretii  fuerit ; tanti  enim  damnatur, 
qiianti  is  homo  in  eo  anno  plurimi 
fuerit,  secundum  jam  traditam  divi- 
sionem.  Item  mixta  est  actio  contra 
008,  qui  relicta  sacrosanctis  ecclesiis 
vel  aliis  venerabilibus  locis  legati 
vel  fidcicommissi  nomine  dare  dis- 
tulerint  usque  adeo,  ut  etiam  in 
judicium  vocarentur : tunc  etenim 
et  ipsam  rem  vel  pecuniam,  qu® 
relieta  eat,  dare  compelluntur  et 
aliud  tantnm  pro  pcena,  et  idco  in 
duplum  ojuB  tit  condemnatio. 


19.  An  action  for  goods  taken  by 
force  is  a mixed  action,  because  the 
thing  taken  is  included  under  the 
quadruple  value  to  be  recovered  by 
the  action ; and  thus  the  penalty  is 
but  triple.  The  action  introduced  by 
the  lex  Aquilia,  for  wrongful  damage, 
is  also  a mixed  action ; not  only  when 
brought  for  double  value  against  a 
man  denying  Uability,  but  sometimes 
when  the  action  is  only  for  the  single 
value ; for  instance,  if  a man  has  killed 
a slave,  who  at  the  time  of  his  death 
was  lame,  or  wanted  an  eye,  but  within 
the  year,  previous  to  his  decease,  was 
free  from  any  defect,  and  of  great 
value,  here,  according  to  the  distinc- 
tion previously  laid  down,  the  wrong- 
doer is  condemned  to  pay  an  amount 
representing  the  greatest  value  of  the 
slave  within  the  year.  The  action  is 
also  mixed  which  is  brought  against 
those  who  have  delayed  the  payment 
of  a legacy,  or  fideicommissum,  left  to 
our  holy  churches,  or  other  sacrod 
places,  until  at  lost  they  have  been 
summoned  before  a magistrate;  for 
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then  they  are  compelled  to  give  the 
thing,  or  to  pay  the  money  left  by  the 
deceased,  and  in  addition  an  equivalent 
thing  or  an  equal  sum,  by  way  of 
penalty ; and  thns  they  iu:e  con- 
demned in  a double  amount. 

C.  lx.  33.  1 : IX  lx.  2.  23.  3-6 ; C.  i.  3.  46.  pr.  and  7. 


Interdum  el  si  in  simplum.  An  action  could  be  brought  in 
simplum  under  the  lex  Aquilia,  if  the  object  of  the  action  was 
not  to  deteriuine  whether  the  defendant  had  done  the  injury,  but 
to  fix  the  sum  which  would  be  the  proper  compensation  for  it.  It 
could  not  be  brought  in  simplum  to  determine  the  fact  of  the 
defendant  having  done  the  injury : for  if  he  denied  it,  the  action 
was  in  duplum ; if  he  confessed  it,  there  was  no  need  of  an  action 
to  prove  what  he  confessed. 

Sacrosayictis  ecclesiis.  The  puni.shment  had  formerly  been 
enforced  in  case  of  all'  legacies  in  which  specific  things  had  been 
given  per  damnationem.  (See  Bk.  iii.  Tit.  27.  7.) 

Bare  distulerint.  Formerly  the  punishment  had  only  been 
indicted  in  case  of  an  absolute  refusal  of  the  legacy.  (C.  i.  3. 
46.  7.) 

The  use  in  this  paragraph  of  the  word  mixtae  in  the  sense  of 
‘brought  at  once  to  recover  a thing  and  to  enforce  a penalty,’ 
seems  to  have  suggested  the  reference  in  the  next  paragraph  to 
actions  which  were  mixtoB  in  a very  different  sense,  viz.  ‘ both 
real  and  personal  ’. 


20.  Quiedam  actiones  mixtam 
causam  optinere  videntur  tarn  in 
rein  quani  in  personam.  Qualis  est 
familite  erciscundo!  actio,  qute  coin- 
potit  coheredibua  da  dividenda  here- 
ditato : item  cominuni  dividundo, 
quse  inter  eos  redditur,  inter  quos 
Illiquid  commune  ex  quacumque 
causa  est,  ut  id  dividatur:  item 
finiuiu  regundorum,  quse  inter  eos 
agitur,  qui  confines  agros  habent. 
In  quibus  tribus  judiciis  permittitur 
iudici  rem  alicui  ex  litigatoribus  ex 
Dono  et  squo  adjudicare  et,  si  unius 
pars  prffigravari  videbitur,  eum  in- 
vicem  certa  pecunia  alteri  condem- 
nare. 


20.  Some  actions  are  also  mixed,  os 
being  both  real  and  personal ; as,  for  in- 
stance, the  action  Jamilix  ercucundx, 
brought  between  co-heirs  for  the  par- 
tition of  the  inheritance ; the  action 
de  communi  dividundo,  between  part- 
ners for  the  division  of  things  held  for 
any  reason  in  common ; also,  the 
action  finium  regundorum,  between 
owners  of  contiguous  estates.  And, 
in  these  three  actions,  the  judge,  fol- 
lowing the  rules  of  equity,  may  give 
the  property  to  any  of  the  parties  to 
the  suit,  and  then  condemn  him,  if  he 
seems  to  have  an  undue  advantage,  to 
pay  the  other  a certain  sum  of  money. 


D.  X.  L 2.  1;  D.  X.  1.  3;  D.  x.  2.  66. 


These  actions,  though  entirely  personal,  as  being  founded  on 
obligations  and  brought  against  particular  persons,  are  here  said 
to  seem  in  one  aspect  like  real  actions,  because  they  involved  an 
adjudicatio.  Particular  things  were  adjudged  and  given  over  to 
the  parties.  Even  here,  however,  the  analogy  to  real  actions  was 
not  very  complete,  as  real  actions  were  always  brought  for  some 
definite  thing,  ascertainable  before  the  action  was  brought;  but, 
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except  in  the  case  of  an  indivisible  thing  or  one  which  it  w.as  not 
expedient  to  divide  (the  case  referred  to  in  the  last  clause  of  the 
paragraph),  the  thing  to  be  adjudged  was  only  ascertained  by  the 
action. 

As  to  the  formula  in  these  actions,  see  Introd.  sea  103.  In 
these  actions  no  distinction  can  properly  bo  made  of  plaintiff  and 
defendant  Ulpian  says,  ‘ MIxUb  aunt  actionea,  in  quxhua  uterque 
actor  eat  ’.  (D.  xliv.  7.  37.  1.)  The  judge  discharged  the  function 
assigned  him  equally  for  the  benefit  of  all  persons  interested  in 
the  subject-matter  of  the  action.  (See  Tit.  17.  4-7.) 

21.  Omnes  autem  actiones  vel  in  21.  All  actions  are  for  the  single, 
siuiplum  concepts  sunt  vel  in  da-  double,  triple,  or  quadruple  value  ; 
plum  vel  in  triplum  vel  in  quadru-  beyond  that  no  action  extends, 
plum : ulterius  autem  nulla  actio 
extenditur. 

D.  ii.  8.  3. 


We  have  now  the  fourth  division  of  actions,  that,  namely, 
according  to  the  amount  of  the  condemnation. 

In  actions  which  were  in  duplv/m,  in  triplum,  or  in  quad- 
ruplum  concepke,  the  intentio  only  contained  an  estimate  of  the 
single  value,  the  amount  of  actual  loss,  and  then  in  the  con- 
demnatio  this  was  doubled,  tripled,  or  quadrupled,  as  the  case 
might  be ; the  word  conceptce,  therefore,  which  properly  refers  to 
the  intentio,  is  not  very  strictly  used. 


22.  In  simplum  agitur  veluti  ex  22.  The  simple  value  is  sued  for ; 
stipulations,  ex  mutui  datione,  ex  as,  for  example,  incase  of  a stipulation, 
empto,  vendito,  locate,  oonducto,  a contract  of  mutuum,  a sole,  a letting 
mandate  ct  denique  ex  aliis  com-  on  hire,  a mandate,  and  in  numberless 
pluribus  causis.  other  oases. 


If  a person  stipulated  that  in  a certain  case  his  debtor  should 
give  him  double  or  triple  of  the  value  of  the  sum  owed,  the 
action  brought  to  enforce  the  stipulation  would  still  be  in  aimplum 
concepta.  It  would  be  the  agreement,  and  not  the  action,  which 
would  double  or  triple  the  sum  to  be  paid. 


23.  In  duplum  agimus  veluti 
furti  nee  manifest!,  damni  injuriee 
ex  lege  Aquilio,  deposit!  ex  quibus- 
dam  casibua : item  servi  corrupt!, 
quiB  competit  in  cum,  cujus  bortatu 
consiliove  servus  alienus  fugerit  aut 
oontumax  adversus  dominum  foetus 
est  aut  luxuriose  vivere  coeperit  aut 
denique  quolibet  modo  deterior 
factus  sit  (in  qua  actions  eliam 
earum  rerum,  quaa  fugiendo  servus 
abstulit,  ecstimatio  deducitur) : item 
ex  legate,  quod  venerabilibus  locis 
rclictum  est,  secundum  co,  quic 
supra  diximug. 


23.  The  double  value  is  sued  for; 
as,  for  example,  in  an  action  of  theft 
not  manifest,  of  wrongful  injury  under 
the  lex  Aquilia,  and,  in  certain  cases, 
in  an  action  of  deposit.  Also  in  an 
action  on  account  of  the  corruption  of 
a slave  brought  against  him  by  whoso 
advice  or  instigation  the  slave  has  fled 
from  his  master,  has  grown  disobedient 
towards  him,  become  dissolute  in  his 
habits,  or  been  made  in  any  manner 
worse ; and,  in  this  action,  an  estimate 
is  also  to  be  made  of  whatever  things 
the  slave  has  stolon  from  his  master 
at  his  flight.  An  action  also  for  the 
detention  of  a legacy,  left  to  a sacred 
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iiL  100; 


place,  is  brought  for  double  value,  as 
we  have  before  slated. 


Gai.  iv.  0,  171;  D.  xvi.  3.  1.  1;  D.  xi.  3.  1.  pr. ; C.  i.  3. 

46.  7. 


Depositi  ex  quibiusdam  casibiis,  i.e.  when  made  under  the  pres- 
sure of  a sudden  calamity.  (See  note  on  par.  17.) 


24.  Tripli  vero,  cum  quidain 
majorem  verse  eestimationis  quanti- 
tatem  in  libcllo  conventionis  in- 
seruit,  ut  ex  hac  causa  viatores,  id 
est  exsecutores  litium,  ampliorem 
summsim  sportularum  nomine  exi- 
gerent : tunc  enim  quod  propter 
eorum  causam  damnum  passus  fuerit 
reus,  id  triplum  ab  actore  conse- 
quetur,  ut  in  hoc  triple  et  simplum, 
in  quo  damnum  passus  est,  connu- 
meretur.  Quod  nostra  constitutio 
induxit,  quae  in  nostro  codice  fulget, 
ex  qua  dubio  procul  est  ex  lege 
condicticiam  cmanare. 


24.  The  triple  value  is  sued  for 
when  any  person  inserts  in  his  state- 
ment of  demand  a greater  sum  than  is 
due  to  him,,  so  that  the  viatores^  that  is, 
the  officers  of  suits,  exact  a larger  sum 
as  their  fee.  In  this  case  the  defend- 
ant may  obtain  from  the  plaintiff  the 
triple  value  of  the  loss  he  has  sustained 
by  giving  the  fee,  but  the  amount 
which,  by  being  overcharged,  he  dis- 
bursed is  counted  as  one  of  the  throe 
sums  in  the  triple  value.  This  a con- 
stitution inserted  in  our  code  has 
established,  on  which  constitution, 
without  doubt,  a statutory  condiction 
may  be  grounded. 


C.  iii.  10.  2. 


In  the  old  law  there  had  been  other  actions  in  triplum,  as 
those  /urft  concepti  and  furti  oblati.  (Oai.  iii,  191  ; see  Tit.  1. 
4 of  this  Book.)  The  action,  of  which  Justinian  speaks  in  this 
paragraph,  had  been  substituted  by  him  for  the  penalty  of  entirely 
losing  all  right  of  action,  to  which  a plaintiff  who  sued  for  more 
than  was  due  to  him  had  been  liable.  (Gai.  iv.  53.) 

The  libellus  conventionis,  in  the  system  of  civil  process  obtain- 
ing in  the  Lower  Empire,  was  the  notification  of  an  action  and  its 
grounds  delivered  by  a bailiff  of  the  court  {viator,  executor)  to 
a defendant,  who,  on  the  receipt  of  it,  had  to  give  security  for 
his  appearance  before  the  judex.  It  thus,  in  the  extraordinaida 
judicia,  replaced  the  old  vocatio  in  jus.  Condictio  ex  lege  is 
literally  a ‘ condiction  under  a statute  ’.  (See  Introd.  sec.  111.) 

25.  The  quadruple  value  is  sued 
for ; as,  for  example,  in  an  action  for 
manifest  theft,  in  an  action  quod  metus 
causa,  and  an  action  relating  to  money 
given  to  any  one  to  set  on  foot,  or  to 
desist  from,  a vexatious  suit.  The  sta- 
tutory condiction  is  also  for  the  quatl- 
ruple  value,  which  is  established  in 
our  constitution  against  those  officers 
of  suits  who  demand  anything  from 
the  defendant;  contrary  to  the  regula- 
tions of  the  constitution. 

Gai.  iii.  189 ; D.  iv.  2.  14. 1 ; D.  iii.  6.  1.  pr. ; C.  iii.  2.  4. 

De  ea  pecunia  quee  datur.  Titius  is  bribed  by  some  one  to 
in.stitute  a vexatious  suit,  or  he  threatens  to  bring  a vexatious  suit. 


25.  Quadrupli  veluti  furti  mani- 
festi,  item  de  eo,  quod  metus  causa 
factum  sit,  deque  ea  pecunia,  quse  in 
hoc  data  sit,  ut  is,  cui  datur,  calum- 
nite  causa  negotium  alicui  faceret 
vel  non  faceret : item  ex  lege  con- 
dicticia  a nostra  constitutione  oritur, 
in  quadruplum  condemnationem  im- 
ponens  his  exsecutoribus  litium,  qui 
contra  nostrsB  constitutionis  normam 
a reis  quidquam  exegerint. 


Digitized  by  Google 


44(5 


LIB.  IV.  TIT.  VI. 


and  tlio  porson  he  tliroatcns  pays  liim  not  to  bring  it.  In  either 
ca.sc  an  action  in  qutuiriipluv\  lic.s  against  liim. 


2G.  Sod  furti  quidem  nec  niani- 
fcsti  actio  et  servi  corrupti  a ceteris, 
de  quibus  simul  loctiti  sumus,  co  dif- 
fcrt,  quod  h®  actioiiea  omnimodo 
dupli  sunt  : at  ill®,  id  cst  damni  in- 
juria ox  lege  Aquilia  et  intorduni 
depositi,  iufitiatione  duplicantnr,  in 
confitentcni  autein  in  siniplmn  dan- 
tur : sed  ilia,  qu®  de  his  competit, 
qua  reliota  venerabilibus  locis  sunt, 
non  solum  infitiatione  duplicatur, 
sed  et  si  distulerit  relicti  solutionein, 
usque  quo  jussu  inagistratuum  nos- 
trorum  conveniatur ; in  confitentcni 
vcro  et  antequam  jussu  magistra- 
tuum  conveniatur  solventem  simpli 
redditur. 


2C.  Hut  an  action  of  theft  not 
manifest,  and  an  action  on  account 
of  a slave  corrupted,  differ  from  the 
others,  which  we  have  placed  under 
the  same  head,  in  that  they  are  always 
brought  for  double  the  value ; but  the 
others,  that  is,  the  action  given  by  the 
lex  Aquilia  for  a wrongful  injury,  and 
the  action  of  deposit  under  pressure, 
are  brought  for  the  double  value  in 
case  of  denial;  but  if  the  defendant 
confesses,  the  single  value  only  can  be 
recovered.  In  actions  brought  for 
things  given  to  sacred  places,  double 
is  recovered,  not  only  on  the  denial  of 
the  defendant,  but  also  on  payment 
being  delayed  until  a magistrate  orders 
an  action  to  be  brought ; but  it  is  the 
single  value  only  that  can  be  recovered, 
if  the  debt  is  acknowledged,  and  paid 
before  such  on  order  is  given. 


(lAi.  iv.  <t.  171,  173;  C.  i.  3.  40.  7. 


27.  Item  actio  de  eo,  quod  metus 
causa  factum  sit,  a ceteris,  de  quibus 
simul  locuti  sumus,  eo  diffort,  quod 
ejus  natura  tacite  continetur,  ut,  qui 
judicis  jussu  ipsam  rem  actori  rcsti- 
tuat,  absolvatur.  Quod  in  ceteris 
casibus  non  ita  cst,  sed  omnimodo 
quisque  in  quadruplum  conderana- 
tur,  quod  est  et  in  furti  manifesti 
actions. 


27.  The  action  quod  metus  causa 
differs  also  from  the  other  actions  in- 
cluded under  the  same  head,  because 
it  is  tacitly  implied  in  the  nature  of 
this  action,  that  a defendant,  who,  in 
obedience  to  the  command  of  the 
judge,  restores  the  things  taken,  ought 
to  be  acquitted;  in  all  the  other  actions, 
on  the  contrary,  the  defendant  is  al- 
ways condemned  to  pay  the  fom-fold 
value,  as,  for  instance,  in  the  action 
of  manifest  theft. 


D.  iv.  2.  14.  1,  4. 


The  actio  quod  metus  causa  was  given  to  a person  who  had, 
while  under  con.straint  from  the  fear  of  actual  or  threatened  vio- 
lence, alienated  anything,  created  real  rights,  or  entered  into  an 
obligation.  It  could  be  brought  against  any  one  who  profited  by 
what  had  been  done.  (D.  iv.  2.  14.  3.)  The  action  was,  as  the 
text  informs  us,  arhitraria.  (See  Introd.  sec.  106.) 


28.  Actionum  autem  qu®dam 
bon®  fidci  sunt,  qu®dara  stricti  juris. 
Bon®  fidei  sunt  h® ; ex  empto,  ven- 
dito,  locato,  conducto,  negotiorum 
gestorum,  mandati,  depositi,  pro 
socio,  tutelffi,  oommodati,  pignera- 
ticia,  fomili®  erciscund®,  commimi 
dividundo,  prffiscriptis  verbis,  qu® 
de  ®stimato  proponitur,  et  eo,  qu® 
ex  permutatione  competit,  et  heredi- 
tatis  petitio.  Quamvis  enim  usque 
odhuc  incertum  erat,  sive  inter 


28.  Again,  some  actions  ore  house 
fidei,  some  are  stricti  juris.  Of  those 
bouse  fidei  there  are  the  following ; — 
the  actions  evtpti  and  venditi,  locati 
and  conducti,  negotiorum  gestorum; 
those  brought  on  a mandate,  deposit, 
partnership,  tutelage,  loan,  or  pledge  ; 
the  action  familise  erciscundsc ; that 
communi  dividundo  ; the  action  prsc- 
scriptis  verbis,  arising  from  a com- 
mission to  sell  at  a fixed  price,  or  an 
exchange ; and  the  demand  of  an  in- 
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bonir  fidei  jiidida  conniinieranda  sit  hrritance.  For  althonph  it  wa.q.  till 
sive  non,  nostra  tamen  constitutio  recently,  doubtful  whether  this  lust 
aperte  earn  esse  bons  fidei  disposuit.  action  should  be  included  among 

those  bonne  fidei,  our  constitution  has 
clearly  decided  that  it  is  to  be  included 
among  them. 

Gai.  iv.  62 ; C.  in.  31.  12.  3. 

Wc  here  enter  on  the  fifth  divi.sion  of  actions,  that,  namely, 
according  to  the  powers  given  to  the  judge,  and  according  to 
which  they  arc  divided  into  actiones  bonw  fidei,  actionea  stneti 
juris  and  actiones  arhitrariw. 

In  actions  bonm  fidei,  the  words  ex  bona  fide,  or  some  equiva- 
lent expression,  were  permitted  to  be  added  to  the  formula,  so  that 
the  intentio,  which  was  always  incerta,  ran,  quicquid  dare,  or 
facere,  or  praestare  oportet  ex  bona  fide.  The  actions  in  which  this 
was  permitted  were  all  praetorian,  Justinian  here  gives  a li.st  of 
them  ; and  probably,  though  not  quite  certainly,  the  list  is  meant  to 
be  a complete  one.  The  principal  effects  of  this  addition  to  the 
formula  were: — (1)  That  all  circumstances  tending  to  show 
dolus  malus  were  taken  into  consideration,  without  an  exception 
doli  mali  being  inserted.  (D.  xxx.  84.  5.)  (2)  Every  assistonce 

which  the  consideration  of  customs  and  common  use  could  give  to 
the  determination  of  the  particular  question  was  permitted  to 
affect  the  decision  of  the  Judge.  (D.  xxi.  1.  31.  20.)  (3  The 
judge  would  notice  any  counter  claims  which  the  defendant  might 
have  arising  out  of  the  same  set  of  circumstances  which  gave  rise 
to  the  action  of  the  plaintiff  (Gai.  iv.  63),  and  would  provide  for 
future  contingencies,  as,  e.g.,  in  an  action  pro  socio,  he  met  the 
case  of  one  partner  having  taken  on  himself  liabilities  not  as  yet 
enforceable.  (D.  xvii.  2.  38.  pr.)  (4)  And,  lastly,  interest  was 
due  on  the  thing  withheld  from  the  time  it  ought  to  have  been 
given.  (D.  xxii.  1.  32.  2.) 

In  the  actions  stricli  juris,  the  judge  was  obliged  to  adhere 
strictly  to  the  principles  or  the  civil  law.  Dolus  malus,  or  counter 
claims,  could  not  be  taken  into  consideration  unless  exceptions 
were  inserted  bringing  them  before  the  notice  of  the  judge.  And 
interest  could  not  generally  be  claimed  from  before  the  time  of  the 
litis  contestatio,  except  by  special  stipulation.  (D,  xii.  1.  31.) 
It  was  the  actions  derived  from  the  jits  civile,  i.e.  real  actions  and 
condictions,  that  were  stricti  juris.  That  a real  action  should,  as 
in  the  case  of  the  petitio  hereditatis,  be  bonw  fidei,  was  quite  an 
exception.  But  the  petitio  hereditatis  had  characteristics  which 
allied  it  with  personal  actions,  habet  prastat  iones  quasdam  per- 
sonates. (D.  V.  3.  25.  18.)  It  could  only  be  brought  against 
those  who  possessed  an  inheritance  (1)  pro  herede,  i.e.  as  heir  or 
bonorum possessor,  or  (2)  pro  possessore.  Fro  possessore  possidet 
preedo  qui  interrogatus  cur  poasideat,  responsurus  sit  quia 
possideo,  i.e.  a pos.se.ssor  who  does  not  pretend  to  justify  his  posses- 
sion by  any  legal  title.  (D.  v.  3.  11  and  12.)  And  not  only  was 
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the  petitio  hercditatis  thus  personal  in  the  sense  of  beinjj  limited 
to  two  cla.sses  of  pei-sons,  hut  it  had  some  of  the  consequences  of 
a pei'sonal  action,  l^y  it  the  plaintitf  could  recover  from  the  pos- 
sessor moneys  he  had  derivea  from  the  inheritance,  and  it  could 
be  brought  against  debtors  of  the  deceased  to  make  them  pay 
what  they  owed  to  the  inheritance  in  case  these  debtors  claimed 
to  retain  their  debts  as  being  the  right  heirs.  (D.  v.  3.  13.  15; 
D.  V.  3.  42.)  The  jurists  had  been  divided  on  the  point  whether 
in  a petitio  hereditatis  cognisance  could  be  taken  of  dolus  mnlvs 
without  an  exceptio.  Justinian  decided  that  it  could,  the  action 
being  treated  as  one  bona  fidei. 

Actiones  arbitrary  are  treated  of  in  paragr.  31. 

An  action  pnmcHptis  verbis,  otherwise  in  factum  prascriptis 
verbis,  or  civilis  in  factum,  was,  as  we  have  elsewhere  said,  an 
action  in  which  at  the  head  of  the  formula  were  placed  words 
stating  the  facts  giving  rise  to  a contract  which  did  not  come 
under  any  of  the  heads  of  contracts  bearing  a particular  name.  Of 
these  actions,  which  were  always  bona  fidei  and  in  jus  concepta, 
the  two  mentioned  in  the  text  are  only  examplea  In  the  contract 
permutatio,  each  party  made  a contract  re,  i.e.  by  depositing  the 
thing  bartered  with  the  other ; but  the  thing  given  was  not  given 
as  a mutuum,  a commodatum,  a depositum,  or  a pignus,  and 
therefore  the  circumstances  had  to  be  stated  specially.  The  action 
lie  astimoUo  was  given  when  a thing  was  entrusted  to  another  to 
sell  for  a ceidain  sum  ; the  agent  being  permitted  to  retain  all  he 
received  above  that  given,  and  to  give  back  the  thing  if  ho  could 
not  obtain  the  price  fixed.  This  was  not  precisely  a locatio,  a 
eocietas,  or  a mandatum,  and  therefore  the  action  was  given  in 
the  form  of  one  prascriptis  verbis.  (See  Bk.  iii.  Tit.  13.  2. 
note  4.) 


29.  Fuerat  antea  et  rei  uxorias 
actio  ex  bonce  fidei  judiciis : sed 
cum,  pleniorem  esse  ex  stipulatu  ac- 
tionem invenientea,  omne  jus,  quod 
res  uxoria  ante  habebat,  cum  multis 
diviaionibua  in  ex  stipulatu  actionem, 
quse  de  dotibua  exigendia  proponitur, 
tranatulimua,  merito  rei  oxorite  ac- 
tione  anblata,  ex  stipulatu,  qum  pro 
ea  introducta  cat,  naturam  bonce 
fidei  judicii  tantum  in  exactions 
dotis  meruit,  nt  bonce  fidei  sit.  Sed 
ct  tacitam  ei  dedimus  h ypothecam  : 
rieferri  autem  aliis  creditoribus  in 
ypothecis  tunc  censuimus,cum  ipsa 
mulier  de  dote  sua  experiatur,  cujus 
Boliua  providentia  hoc  induximus. 


D.  iv.  6.  8 ; C.  V. 


29.  Formerly,  there  was  the  action 
ret  uxorim,  which  was  included  among 
the  actions  borne  fidei;  but  finding  the 
action  ex  stipulatu  to  be  more  advan- 
tageous, we  have  transferred,  but  with 
many  distinctions,  to  the  action  ex 
sti pulatu,  wlien  given  for  the  recovery  of 
marriage  portions,  all  the  effects  before 
attaching  to  the  action  rei  uxoria: ; the 
actio  rei  uxorix  being  then  reasonably 
done  away  with,  the  action  ex  stipulatu, 
by  which  it  is  replaced,  naturally  as- 
sumed the  character  of  an  action  oon.r 
fulei,  but  assumed  it  only  when  brought 
for  the  recovery  of  a marriage  portion. 
We  have  also  given  the  wife  an  implied 
mortgage,  but  when  we  prefer  her  to 
mortgagees,  we  do  so  only  whenever 
she  herself  sues  for  her  marriage  por- 
tion. For  it  is  to  her  personally  that 
we  grant  the  privilege. 

13 ; C.  viiL  18.  12.  L 


Digitized  by  Coogle 


LIB.  IV.  TIT.  VI. 


449 


In  order  to  enforce  the  restitution  of  a marriage  portion  after 
the  dissolution  of  the  marriage,  the  actio  rei  uxonce  was  given  ; 
but  sometimes  the  wife  or  other  person  entitled  (Bk.  ii  Tit.  7.  3 
note),  not  content  with  the  remedy,  stipulated  with  the  husband 
for  the  restitution,  and  thus  secured  the  power  of  bringing  an 
action  ex  stipulatw. 

In  the  actio  rci  uxoricv,  which  was  an  action  boiue  Jidei,  the 
husl)and  could,  for  different  reasons,  make  certain  deductions  in 
his  restitution  of  the  dns.  He  had  three  years  in  which  to  make 
restitution  by  thirds  of  all  things  quce  numero,  pondere,  men- 
aurave  constant;  he  could  oppose  to  the  action  the  beneficium 
competentice,  that  is,  he  was  only  condemned  to  pay  quantum 
facere  potest;  and  he  could  deduct  the  useful  as  well  as  the 
necessary  expenses  he  had  incurred  in  managing  the  dotal  pro- 
perty. (See  paragr.  37.)  The  wife  could  not  transmit  the  action 
to  her  heirs,  and  if  her  husband  was  deceased,  and  she  had 
benefited  by  his  testament,  she  could  not  both  accept  the  gift 
under  the  testament,  and  also  ask  for  the  restitution  of  her  portion, 
but  was  obliged  to  abandon  either  the  one  advantage  or  the  other. 
(Ui.p.  Reg.  6.  6.  et  seq.) 

None  of  these  drawbacks  attended  the  action  ex  stipulatu. 
There  could  be  no  deductions,  no  delay  in  payment,  no  regard  to 
the  husband’s  power  to  pay.  The  action  passed  to  the  heirs  of  the 
wife,  and  she  could  take,  in  addition,  anything  given  her  by  her 
husband’s  testament. 

Justinian  united  the  two  actions  into  one.  However  the  dos 
might  have  been  given,  and  whether  there  had  really  been  any 
stipulation  to  restore  it,  a tacita  stipulatio  was,  in  every  ca.se,  to 
be  supposed.  The  actio  rei  uxorice  was  to  be  abolished,  and  all 
actions  for  the  restitution  of  a marriage  portion  to  be  brought  ex 
stipulata.  But  then,  this  action  was  treated  as  one  bonce  Jidei, 
and  produced  most  of  the  advantages  which  the  husband  had 
enjoyed  under  the  actio  rei  \LXorice.  He  had  a year  in  which  to 
restore  all  moveaWes  ; he  could  claim  the  benejicium  competentiw, 
and  might  deduct  the  neces.sary  expenses  he  had  been  put  to. 
(See  paragr.  37.)  Lastly,  in  order  to  make  the  position  of  the 
wife  more  secure,  Justinian  gave  her  an  implied  mortgage  on  the 
effects  of  her  husband,  taking  priority  over  all  other  incumbrances 
— a privilege,  however,  personal  to  herself.  (C.  v.  13.  1.) 


30.  In  boniE  fidei  autem  judiciis 
libera  potestas  periiiitti  videtur  ju- 
dici  ex  boiio  ot  lequo  a;stiinandi, 
quantum  actori  rostitui  delsjat.  In 
quo  et  illud  continetur,  ut,  ai  quid 
invicem  actoreiu  pr»stare  oporteat, 
eo  coinyieiisuto,  in  reliquum  is,  cum 
quo  actum  eat,  condemnari  debcat. 
Bed  ct  in  strictis  judiciis  ex  rescripto 
divi  Marci  oppoaita  doli  mali  exeep- 
tione  compenaatio  inducebatur.  Sed 
nostra  constitutio  eas  compensa- 


30.  In  all  actions  bonse  fidei  fnll 
jiower  is  given  to  the  judge  to  deter- 
mine, according  to  the  rules  of  equity, 
bow  much  ought  to  be  restored  to  the 
l>laintiff  ; whence  it  follows  that  when 
the  plaintiff  also  is  found  to  be  indebted 
to  the  defendant,  the  debtor  ought  U) 
be  allowed  to  set  off  the  sum  dne  to 
him.  and  to  be  condemned  only  to  pay 
the  difference.  Even  in  actions  elricli 
juris,  a rescript  of  the  Emiiuror  Marcus 
permitted  a set-off  to  be  claimed,  by 

o a 
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tiones,  qusB  jure  aperto  nituntur, 
latiuB  introduxit,  ut  actiones  ipso 
jure  minuant  sive  in  rein  sive  per- 
sonalcs  sive  alias  quascutnque,  ex- 
cepta  sola  deposit!  actione,  cui 
aliqiiid  compensationis  nomine  op- 
poni  satis  inipium  esse  crcdidiinns, 
no  sub  prietextu  oouipensatiouis  de- 
positaruin  rcrum  quis  exactions  de- 
iraudetur. 


Oil.  iv.  61;  C.  iv.  31. 


opposing  the  exception  of  fraud ; but 
our  constitution,  when  the  debt  due 
to  the  defendant  is  evident,  has  given 
a greater  latitude  to  claims  of  set-off ; 
for  now  actions,  real  or  personal,  or  of 
whatever  kind,  are  ipao  jure  reduced 
by  the  claim,  with  the  exception  only 
of  the  action  of  deposit,  against  which 
we  have  judged  it  highly  improper  to 
pennit  any  claim  of  set-off  to  be  mode, 
lest  under  this  pretence  any  one  should 
be  fraudulently  prevent^  from  re- 
covering the  thing  deposited. 

:.  pr.  and  1 ; C.  iv.  34.  11. 


The  subject  of  compenaatio  will  be  treated  of  more  fully  under 
paragr.  39. 


81.  Fraiterea  quasdam  actiones 
arbitrarias,  id  est  ex  arbitrio  judicis 
pendentcB,  appellamus,  in  qiiibus 
nisi  arbitrio  judicis  is,  cum  quo 
ogitur,  actori  satisfaciat,  veluti  rem 
restituat  vel  exhibeat  vel  solvat  vel 
ex  noxali  causa  servum  dedat,  con- 
demnari  debeat.  Sed  istce  actiones 
tarn  in  rem  quam  in  personam  in- 
veniuntur.  In  rem  veluti  Publiciana, 
Serviana  de  rebus  colon!,  quasi 
Servians,  quee  etiam  hypothecaria 
vocatur  : in  personam  veluti  quibus 
de  eo  agitur,  quod  aut  metus  causa 
aut  dolo  malo  factum  est,  item  qua 
id,  quod  certo  loco  promissum  est, 
petitur.  Ad  exhibendum  quoque 
actio  ex  arbitrio  judicis  pendet.  In 
his  enim  actionibus  et  ceteris  simili- 
bus  permittitur  judici  ex  bono  et 
eequo  secundum  cujusque  rei,  de  qua 
actum  est,  naturam  eestiuiare,  quem- 
admodum  actori  satisfieri  opurteat. 


81.  Some  actions,  again,  are  called 
arbitrary,  as  depending  upon  the  nr- 
bitrium  of  the  judge.  In  these,  if  the 
defendant  does  not,  on  the  order  of 
the  judge,  give  the  satisfaction  awarded 
by  the  judge,  and  cither  restore,  ex- 
hibit, or  pay  the  thing,  or  give  up  a 
slave  that  has  committed  an  injury,  he 
ought  to  be  condemned.  Of  these  ar- 
bitrary actions  some  are  real  and  some 
personal  : real,  as  the  actions  Publi- 
ciana,  Serviana  as  to  the  property  of 
a farmer,  and  quaai-Serviana,  also 
called  hypothecaria;  personal,  as  those 
by  which  a suit  is  commenced  on  ac- 
count of  something  done  through  fear 
or  fraud,  and  that  by  which  something 
is  sought  which  was  promised  to  bo 
paid  at  a particular  place.  The  action 
ad  exhibendum  also  depends  on  the  ar- 
bitrium  of  the  judge.  In  these  actions, 
and  others  of  a like  nature,  the  judge 
may  determine,  according  to  the  prin- 
oiiiles  of  equity  and  the  circumstances 
of  the  particular  cose,  the  satisfaction 
which  the  plaintiff  ought  to  receive. 


D.  vL  1.  18  ; D.  iv.  2.  14.  4 ; D.  xili.  4.  4.  1;  D.  xx.  1.  16.  3;  D.  iv.  3.  18 


In  the  actiones  arbitrarice  the  jtulge  wa-s  in.structed  only  to 
condemn  the  defendant  in  a sum  of  money,  if  ho  did  not  .satisfy 
the  demand  of  the  plaintiff,  supposing  that  demand  was  well 
founded.  When,  therefore,  the  judge  had  ascertained  the  validity 
of  the  plaintiffs  claim,  ho  i.ssued  an  order  (arbitrium)  to  the  de- 
fendant, and  at  the  .same  time  comlemned  him  to  pay,  in  ca.se  of 
his  refusal,  a sum  proportionate  to  the  value  of  what  was  claimed, 
quanti  ea  res  erit.  TliLs  was  fixed,  if  the  defendant,  when  ordered 
to  rastore  a thing,  bad  fraudulently  put  it  out  of  his  power  to 
re.sforo  it,  by  the  plaintiff  himself,  who  stated  on  his  oath  (D. 
xii.  3.  5)  the  amount  he  considered  fairly  due  to  him  jus  compen- 
siition ; otherwi.se  the  judex  fixed  the  amount  according  to  the 
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circumstiinces  of  the  ca.se  ; and,  at  any  rate  in  the  time  of  Ulpian, 
the  manus  miiiiaris  was  employed,  by  the  <lirection  of  the  judge, 
to  put  the  plaintitf  in  po.sso,ssion,  when  the  defendant  had  the  thing 
in  hia  possession  and  would  not  give  it  up.  (D.  vi.  1.  68.) 

Actions  in  rem  were  enforced  by  being  made  arbitrarice,  and 
all  actions  in  rem  were  so  enforced.  (See  Tit.  17.  2.)  In  real 
actions  the  satisfaction  ordered  by  the  juilge  was  to  restore  the 
thing.  In  the  actio  Serviana  and  the  actio  quasi-Serviana,  the 
arbitriitm  was  alternative,  and  the  defendant  was  ordered  eitlier 
to  pay  the  debt  or  to  give  up  the  thing  pledged,  and  in  default 
was  conilemned  to  the  amount  of  the  value  of  the  thing  pledged. 
(D.  XX.  1.  16.  3.)  It  is  to  this  case  that  the  words  ‘vet  aolvat' 
in  the  text  refer.  When  the  thing  claimed  was  restored,  the  con- 
demnatio  might  still  be  made  available  for  the  fructua.  (D. 
vL  1.  68.)  Among  personal  actioms,  those  quod  metus  cauaa,  de 
dolo  malo,  and  ad  exhibendum  were  arbitrariw,  because  they 
were  brought  virtually  to  have  something  restored  or  exhibited. 
The  action  de  eo  quod  certo  loco  promiaaum  eat  was  made 
arbitraria,  for  the  peculiar  reason  mentioned  below. 

With  respect  to  the  actio  quod  rnetua  causa,  see  paragr.  25 
and  27.  The  actio  de  dolo  malo  was  given  to  avoid  the  con.se- 
quences  of  a dolua  malua,  but  only  when  there  was  no  other 
means  of  avoiding  them  (D.  iv.  3.  1.  1);  it  was  in  aimplum;  it 
subjected  the  defendant,  if  condemned,  to  infamy,  and  had  to  be 
brought  within  a year.  (D.  iv.  3.  29.) 

As  will  be  found  from  Tit.  12.  2,  in  every  action  the  defendant 
was  to  be  absolved  if,  before  sentence  was  given,  he  satisfied  the 
demands  of  the  plaintiff 

Qua  id,  quod  certo  loco  promiaaum  eat,  petitur.  When  a 
contract  was  made  in  which  it  was  agreed  that  payment  should  be 
made  at  a particular  place,  the  creditor  could  not  demand  pay- 
ment anywhere  else.  If  he  did,  he  asked  for  more  than  was 
his  due,  and  was  subject  to  the  consequences  of  a plus-pctitio. 
(See  paragr.  33.)  Supposing,  indeed,  the  action  brought  on  the 
obligation  was  one  bonai  Jiilei,  or  had  an  intent  io  incerta,  as  being 
for  an  undetermined  object,  then,  as  the  judge  would  take  into 
account  all  the  circumstances  of  the  case,  and  allow  the  defendant 
the  benefit  of  whatever  difference  being  sued  in  a wrong  place 
could  be  supposed  to  make  to  him,  the  consequence  of  this  plua- 
2>ctitio  would  bo  immaterial.  But  if  the  action  was  atricti  juris 
and  for  a thing  certain,  the  plaintitrcould  not  have  brought  it  else- 
where than  in  the  place  named  without  incurring  the  consequences 
of  a plua-petitio,  li.ad  not  the  pnetor  come  to  his  relief  and  given 
him  the  actio  arbitraria  mentioned  in  the  text.  By  this  action 
the  creditor  was  allowed  to  sue  in  a place  other  than  that  agreed 
upon,  but  the  pr;etor  compensated  the  debtor  by  giving  him  an 
advantage.  I'lie  action  was  imnle  <irbitraria,aui\  the  del)tor  was 
ordered  to  pay  what  the  creilitor  claimed,  or  to  give  .siicurity  that 
it  woulil  be  paid  in  the  place  W'here  due.  If  he  did  not  do  this, 
then  in  the  condemnatio  the  judex  fixed  an  amount  in  which  the 
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advantage  it  might  have  been  to  the  debtor  to  have  paid  in  the 
particular  place  was  taken  into  consideration.  (See  paragr.  33.) 
The  praetor,  however,  perhaps  only  allowed  the  creditor  to  take 
advantage  of  this  action  if  the  defendant  absented  himself  from 
the  place  where  the  paj^ment  ought  to  have  been  made  (D.  xiii.  4. 
1),  and  then  the  creditor  could  bring  this  action  either  at  Rome 
or  in  any  place  where  the  defendant  had  a domicile,  or  in  any  place 
where  the  defendant  consented  to  appear.  (D.  v.  1.  19.  4.) 

82.  Curare  autem  debct  judex,  ut  82.  A judge  ought,  as  much  as  poa- 
onmiiuodo,  quantum  poaaibile  ei  ait,  aible,  to  take  care  that  hia  aentence 
cert®  pecuniffi  vel  rei  aententiam  awards  a thing  or  aum  certain,  even 
ferat,  etiam  si  de  incerta  quantitate  though  the  claim  aubmitted  to  him 
apud  eum  actum  eat.  may  have  been  for  an  uncertain  quan- 

tity. 

• Gai.  iv.  48,  52 ; C.  vii.  4.  17. 


Certce  pecuniae  vel  rei.  Before  the  formulary  system  the 
judgment  might  be  either  to  give  a thing  or  to  pay  a sum  of 
money.  Under  the  formulary  system  the  condernnatio  was 
always  to  pay  a sum  of  money.  (Gai.  iv.  48.)  Under  the  system 
of  judicia  extraordinnria  a retuni  was  made  to  the  old  law,  and 
the  condernnatio  might  be  not  only  for  a certain  sum  of  money, 
but  also  for  any  other  definite  thing,  that  thus  the  object  of 
the  demand  might  be  directly  obtained. 


33.  Si  qiiis  agens  in  intentionc 
8ua  plus  coinplexus  fuerit,  quam  ad 
cum  pertinct,  causa  catlebat,  id  est 
rein  amittcbat,  nec  facile  in  integ- 
rum a prffitore  restituebatur,  nisi 
minor  erat  viginti  quinque  onnis. 
Huic  enim  sicut  in  aliis  causis  causa 
cognita  succurrebatur,  si  lapsus 
juventnte  fuerat,  ita  et  in  hac  causa 
Buccurri  solitum  erat.  Sane  si  tarn 
magna  causa  justi  erroris  intervenie- 
bat,  ut  etiam  constantissimus  quis- 
quo  labi  posset,  etiam  majori  viginti 
quinque  armis  succurrebatur  : veluti 
si  quis  totum  legatum  petierit,  post 
deinde  prolati  fuerint  codicilli,  qui- 
buB  aut  pars  legati  adempta  sit  aut 
quibusdam  aliis  legata  data  sint,  qu® 
elBciebant,  ut  plus  petisse  videretur 
petitor  quam  dodrantem,  ad  quern 
ideo  lege  Falcidia  legata  minueban- 
tur.  Plus  autem  quattuor  modis 
petitur : re,  tempore,  loco,  causa. 
Re : veluti  si  quis  pro  deccm  aureis, 
qui  ei  debebantur,  viginti  petierit,  aut 
si  is,  cujus  ex  parte  res  est,  totom 
earn  vel  majore  ex  parte  suam  esse 
intcnderit.  Tempore  : veluti  Bi  quis 
ante  diem  vel  ante  condicionem  pe- 
tierit. Qua  rationo  enim  qui  tardius 
Bolvit,  quam  solvere  debcret,  minus 
solvere  intellcgitur,  eadein  ratione. 


38.  Formerly,  if  a plaintiff  claimed 
in  his  intentio  more  than  his  due,  he 
failed  in  his  action,  that  is,  he  lost  the 
thing  owing  to  him,  nor  was  it  easy  for 
him  to  got  reinstated  by  the  pr®tor 
unless  he  was  under  the  age  of  twenty- 
five  years ; for  in  this,  as  well  as  in 
other  cases,  in  which  aid  was  given  on 
good  ground  for  it  being  proved,  it  was 
usual  to  aid  the  plaintiff  if  it  appeared 
that  he  ho<l  made  an  error  owing  to  his 
youth.  If,  however,  the  reasons  which 
betrayed  him  into  the  mistake  were 
such  as  might  have  misled  the  most 
careful  man,  relief  was  given  oven  to 
persons  of  full  ago.  For  example,  if  a 
legatee  had  demanded  his  whole  legacy, 
and  codicils  wore  afterwards  produced 
by  which  a part  of  it  was  taken  away, 
or  new  legacies  given  to  other  persons, 
so  that  the  plaintiff  aiipeared  to  have 
demanded  more  than  the  three-fourths 
to  which  the  legacies  were  reduced  by 
the  lei  Falcidia.  A man  may  demand 
more  than  what  is  due  to  him  in  four 
ways — in  respect  to  the  thing,  to  the 
time,  to  the  place,  and  to  the  circum- 
stances. In  respect  to  the  thing,  os 
when  the  plaintiff,  instc.ad  of  ten  nHret, 
which  are  due  to  him,  demands  twenty ; 
or  if,  although  owner  of  but  port  of 
some  particular  thing,  he  claims  the 
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qui  pra’inatnrc  petit,  pins  petere 
videtiir.  Loco  plus  pctitur,  veluti 
cum  quis  ill,  ijuixl  ccrto  loco  sibi 
stipulatus  cst,  alio  loco  petit  sine 
coinuiciuorationc  illius  loci,  in  quo 
sibi  dari  stipulatus  fuerit : verbi 
gratia  si  is,  qui  ita  stipulatus  fuerit 
‘ Ephesi  dare  spondes  ’ Itomie  pure 
intendat  dari  sibi  oporterc.  ideo 
autetu  plus  petere  intcllegitur,  quia 
iitilitatem,  qiiatu  habuit  promissor, 
si  Ephesi  solveret,  adiniit  oi  pura 
intentione  ; propter  qiuun  causam 
alio  loco  petenti  arbitraria  actio  pro- 
ponitur,  in  qua  scilicet  ratio  babetur 
ntili  tatis,  qu»  promissori  couipeti- 
tiirafuisset,  si  illo  loco  solveret.  Quo; 
utilitas  plerumque  in  mercibus 
maxima  invenitur,  veluti  vino,  oleo, 
fruraento,  qn®  per  singnlas  regiones 
diversa  habent  pretia : sed  et  pe- 
cunite  nuineratse  non  in  omnibus 
regionibuB  sub  iisdem  usuris  fener- 
antur.  Si  quis  tamen  Ephesi  petat, 
id  ost  eo  loco  petat,  quo,  ut  sibi  de- 
tur,  stipulatus  est,  pura  actione 
recte  agit : idque  etiam  preetor 

monstrat,  sciUcet  quia  utilitas  sol- 
vendi  salva  est  promissori.  Huic 
autem,  qui  loco  plus  petere  intelle- 
gitur,  proxiinus  est  is,  qui  causa 
plus  petit:  ut  ecce  si  quis  ita 
a tc  stipulatus  sit  * hominem  Sti- 
chum  aut  decern  aureos  dare  spon- 
des ? ' deindo  alterutrura  petat,  vel- 
nti  hominem  tantum  aut  decern 
aureos  tantum.  Ideo  autem  plus 
petere  intellegitur,  quia  in  eo  genere 
stipulationis  promissoris  est  electio, 
utrum  pecuniain  an  hominem  solvere 
malit : qui  igitur  pecuniaui  tantum 
vel  hominem  tantum  sibi  dari  opor- 
tere  intendit,  eripit  eleetiouem  ud- 
versario  et  eo  modo  suam  quidem 
meliorom  condicioncm  facit,'  adver- 
sarii  vero  sui  deteriorem.  Qua  de 
causa  talis  in  ea  re  prodita  cst  actio, 
ut  quis  intendat,  hominem  Stichum 
aut  avireos  decern  sibi  dari  oportere, 
id  est  ut  eodem  modo  peteret,  quo 
stipulatus  est.  Pneterea  si  quis 
generaliter  hominem  stipulatus  sit 
et  specialiter  Stichum  petat,  aut 
generaliter  vinum  stipulatus,  specia- 
liter  Camponum  petat,  aut  generali- 
ter purpuram  stipulatus  sit,  deinde 
specialiter  Tyriam  petat : plus  pe- 
tere intellegitur,  quia  elcctioncm 
adversario  tollit,  cui  stipulationis 
jure  liberum  fuit  oliud  solvere,  quam 
quod  petcretiir.  Quin  etiam  licet 


whole,  or  a greater  share  than  he  is 
entitled  to.  In  respect  to  lime,  as 
when  the  plaintilT  makes  his  demand 
before  the  day  of  payment,  or  before 
the  performance  of  a condition  ; for 
just  as  he  who  docs  not  pay  so  soon  os 
ho  ought  is  held  to  pay  less  than  ho 
ought,  so  whoever  makes  his  demand 
prematurely,  demands  more  than  his 
due.  In  res|>ect  to  place,  as  when  any 
person  sues  in  another  place  for  some- 
thing stipulated  to  be  delivered  at  a 
particular  place,  without  mentioning 
the  place  fixed  by  the  stipulation  ; for 
example,  if,  having  stipulated  in  these 
words,  ‘ Do  you  promise  to  give  at 
Ephesus  ? ' any  one  should  afterwards 
bring  an  action  at  Rome,  merely  stat- 
ing that  the  defendant  ought  to  give. 
In  this  case  the  plaintilT  would  demand 
more  than  his  due,  as  he  would,  by  his 
intentio  thus  conceived  simply,  deprive 
the  promissor  of  the  advantage  he 
might  have  in  paying  at  Ephesus.  And 
it  is  thus  that  a plaintiff,  suing  in  a 
place  different  from  that  agreed  on,  has 
provided  for  him  an  arbitrary  action 
in  w'hich  allowance  is  made  for  the  ad- 
vantage which  the  debtor  might  have 
reaped  from  paying  his  debt  in  the 
place  agreed  on.  This  advantage  is 
generally  found  to  be  most  consider- 
able in  dififerent  kinds  of  merchandise, 
as  in  wine,  oil,  com,  of  which  the  price 
differs  in  different  places.  Money  it- 
self, again,  is  not  lent  everywhere  at 
the  same  interest.  But  if  a man  brings 
his  action  at  Ephesus, that  is,at  the  place 
fixed  by  the  stipulation,  he  may  validly 
bring  an  action  without  mention  of  the 
place  agreed  on  for  payment ; and  this 
the  prietor,  too,  points  out,  because  all 
the  advantage  the  debtor  will  have  in 
paying  at  the  particular  place  is  secured 
to  him.  In  respect  to  the  circum- 
stances, he  who  demands  more  than  his 
duo  in  this  way  approaches  very  nearly 
to  him  who  demands  more  than  his  due 
in  respect  of  place  ; as,  for  instance,  if 
any  one  stipulates  thus  with  you,  ‘ Do 
you  promise  to  give  either  your  slave 
Stichiis  or  ten  aureit'  and  then  de- 
mands either  the  slave  only,  or  the 
money  only.  He  would  in  this  case 
be  held  to  have  demanded  more  than 
his  due,  because  in  such  a stipulation 
the  promissor  has  the  right  to  choose 
whether  he  will  give  the  slave  or  the 
money.  He,  therefore,  who  claims 
either  the  money  only,  or  the  slave 
only,  takes  away  his  adversary’s  power 
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vilissimuin  sit,  quod  quis  |iotat,  ni-  of  choice,  and  thus  makes  his  own  con- 
hilo  minus  plus  i>cterc  intellef'itur,  dition  better,  and  that  of  Ids  .idver- 
quia  Ba.q>c  accidit,  nt  promissori  sary  worse  ; and  accordingly  an  action 
focilius  sit  illud  solvere,  quod  ma-  has  been  provided  by  which  in  such 
joris  pretii  est.  Sed  haio  quidera  a case  the  plaintiffmaintains  that  cither 
anlea  in  usu  fuerant.  Postca  autcra  the  slave  Stichus  ought  to  be  given 
lex  Zenoniana  et  nostra  rera  coar-  him,  or  the  money,  and  thus  makes  a 
tavit,  ot  si  quidem  tempore  plus  demand  in  conformity  with  the  stipu- 
fuerit  petitum,  quid  statui  oix>rtet,  lation.  So,  too,  if  a man  stipulates 
Zenonis  diva)  memorite  loquitur  generally  that  a slave,  or  wine,  or 
constitutio : sin  autem  quantitate  purple  be  given  him,  and  afterwards 
vel  aho  modo  plus  fuerit  petitum,  sues  for  the  slave  Stichus,  the  wine  of 
omne,  si  quid  forte  damnum  ut  in  Campania,  the  purple  of  Tyre,  he  is  held 
sportulis  ex  hac  causa  accident  ei,  to  demand  more  than  his  due,  for  he 
contra  quern  plus  petitum  fuerit,  thus  takes  the  power  of  election  from 
commissatriplicondemnaii(3ne,8icut  his  adversary,  to  whom  it  was  open  by 
supra  diximus,  puniatur.  the  terms  of  the  stipulation  to  pay 

something  different  fromiwbat  is  de- 
manded. Nay,  even  if  the  thing 
actually  sued  for  is  the  least  valuable 
of  its  kind,  yet  the  plaintiff  is  held  to 
claim  more  than  his  due,  because  it  is 
often  easier  for  the  debtor  to  pay  a 
thing  of  greater  value.  Such  was  the' 
law  formerly  in  use.  But  considerable 
limitations  have  been  imposed  on  its 
operation  by  the  constitution  of  the 
Emperor  Zeno,  and  by  our  own.  If 
more  than  is  due  is  demanded  in  re- 
spect of  time,  the  constitution  of  Zeno 
of  glorious  memory  decides  what  must 
be  done ; if  in  respect  of  quantity,  or 
in  any  other  way,  then  the  plaintiff  is 
to  be  punished,  as  we  have  said  above, 
by  having  to  pay  a sum  triple  the 
amount  of  any  loss  sustained  by  the 
defendant,  for  example,  by  increased 
court  fees. 

UaI.  iv.  ihS. ; D.  iv.  4.  1.  1;  I),  iv.  C.  1.  1 ; D.  xiii.  4;  C.  iii.  10.  1,  2. 

Under  the  system  of  formula;,  a plxis-petitio  or  plur^-petitio 
had  the  effect  of  makinfj  the  plaintiff  fail  entirely  in  an  actio 
stricti  jurifi,  when  the  error  was  in  the  intentio,  and  the  inteniio 
was  for  a thing  certain.  Supposing  this  were  the  case,  as  the 
formula  would  run  si  paret  decern  nummos,  &c.,  condemna,  si 
non  absolve,  then,  if  the  defendant  owed  only  nine  nummi,  he  did 
not  owe  ten,  and  so  thejwrfca:  could  not  condemn  him.  The  plain- 
tiff failed,  and  having  once  come  in  judicio,  the  litis  contestatio 
operated  as  a novation  of  the  cause  of  action  (see  Bk.  iii.  Tit.  29. 
3 note),  and,  his  original  claim  being  thus  cut  away,  he  was  left 
entirely  without  remedy,  and  could  take  no  further  proceedings  to 
enforce  his  demand. 

Of  course,  if  the  demand  was  for  a thing  uncertain,  there 
could  be  no  plus-petitio  in  this  sense.  If  there  was  an  error  in 
the  demonstrutio,  the  plaintiff  was  not  at  all  prejudiced.  If 
there  was  a mistake  in  the  condemnatio,  making  it  more  unfa- 
vourable to  the  defendant  than  it  ought  to  have  been,  it  was  the 
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defendant  who  would  be  prejudiced ; but  the  prador  would  ^rant 
a new  formula,  and  so  rectify  the  mtstake.  (Sec  Gai.  iv.  63-60, 
reading  in  57,  sed  (reus  cum)  iniquam  formulam  acceperit.) 

Under  the  system  of  ihejudicia  extraordinaria  a plus-petitio 
would  mean  any  claim  in  excess  contained  in  the  lihellus  conven- 
tionis.  The  text  informs  us  of  the  mode  in  which  such  a mistake 
or  misstatement  was  puni.shed  when  the  plus-petit  io  was  not  one 
tempore.  If  the  plus-petitio  was  tempore,  i.e.  if  the  plaintiff  sued 
before  the  proper  time,  he  was  condemned  by  the  constitution  of 
Zeno  (C.  iii.  10.  1)  to  wait  double  the  time  he  ou^ht  originally  to 
have  waited,  and,  on  renewing  the  action,  to  reimburse  the  de- 
fendant all  expenses  he  might  have  been  put  to  by  the  action 
improperly  brought. 

Sicut  supra  diximus  refers  to  the  case  of  the  damnum  being 
the  exaction  of  a larger  fee  by  the  officers  of  the  court,  as  men- 
tioned in  paragr.  24. 

84.  Si  minus  in  intentione  com-  84.  If  a plaintiff  includes  less  in  his 
plexus  fuerit  actor,  quam  ad  eum  intentio  than  he  has  a claim  to,  de- 
pertineret,  veluti  si,  cum  ei  decern  manding,  for  instance,  only  five  aurei 
deberentur,  quinque  sibi  dari  opor-  when  ten  are  due,  or  the  half  of  an 
tore  intenderit,  aut  cum  totus  fundus  estate  when  the  whole  belongs  to  him, 
ejus  esset,  partem  dimidiam  suam  he  runs  no  risk  ; for  the  judge  may,  by 
esse  petierit,  sine  periculo  agit:  in  the  constitution  of  Zeno  of  glorious 
reliquum  enim  nihilo  minus  judex  memory,  condemn  in  the  same  action 
adversarium  in  eodem  judicio  con-  the  defendant  to  pay  the  remainder  of 
demnat  ex  constitutione  divae  me-  what  is  due  to  the  plaintiffl 
moriic  Zenonis. 

Gai.  iv.  66 ; C.  iii.  10.  1.  3, 


Under  the  praetorian  system,  a plaintiff  who  claimed  a less 
amount  than  was  really  due  to  him,  could  bring  another  action 
for  the  surplus  if  he  waited  until  another  preetor  came  into  office. 
(Gai.  iv.  56.)  Zeno  allowed  the  judex  to  add  the  surplus  in  con- 
demning the  defendant. 


35.  Si  quis  aliud  pro  alio  inten- 
dcrit,  nihil  eum  periclitari  placet, 
sed  in  eodem  judicio  cognita  veri- 
tate  errorem  suum  corrigere  ei  per- 
mittimus,  veluti  si  is,  qui  hominem 
Stichum  petere  deberet,  Erotem  pe- 
tierit, aut  si  quis  ex  testamento  sibi 
dari  oportere  intenderit,  quod  ex 
Btipulatu  debetur. 


35.  When  a plaintiff  demands  one 
thing  instead  of  another,  he  incurs  no 
risk.  For  if  he  discovers  the  truth, 
he  is  allowed  to  correct  his  mistake  in 
the  same  action;  as  if  he  should  de- 
mand the  slave  Eros  instead  of  Stichus, 
or  should  claim  as  due  by  virtue  of  a 
testament  what  is  really  due  upon  a 
stipulation. 


Gai.  iii.  55. 


In  the  time  of  Gains,  a plaintiff  who  demanded  one  thing  in- 
stead of  another,  lost  the  action,  but  could  recover  the  thing  really 
due  in  a subsequent  action.  Justinian  permitted  the  mistake  to 
be  retrieved  in  the  same  action,  as  the  text  informs  us. 

36.  Sunt  preeterea  qmedara  ac-  36.  There  are,  again,  certain  actions 
tiones,  quibus  non  solidum,  quod  by  which  we  do  not  always  sue  for  the 
debetur  nobis,  persequimur,  sed  whole  of  what  is  due  to  us,  but  some- 
modo  solidum  consequimur,  modo  times  for  the  whole,  sometimes  for  less. 
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luiims.  Ut  ecce  si  in  peculiuni  filii 
BorvivG  a^aiiius : niuu  si  non  minus 
in  peculio  sit,  quani  persequiinur,  in 
solidum  pater  dominusve  condem- 
natur:  si  veto  minus  inveniatur, 
catenus  condemnat  judex,  quatenus 
in  peculio  sit.  Quemadmodum  au- 
tem  pcculium  intcUcgi  debeat,  suo 
ordine  proponemus. 


For  example,  when  a suit  is  brought 
so  as  to  form  a claim  against  the  peeu- 
lium  of  a son  or  a slave,  then,  if  the 
pcculium  is  suflScient  to  answer  the 
demand,  the  father  or  master  is  con- 
demned to  pay  the  whole  debt ; but  if 
the  pcculium  is  not  suihcient,  he  is 
condemned  to  pay  only  to  the  extent 
of  the  pcculium.  We  will  hereafter 
explain,  in  its  proper  place,  how  the 
pcculium  is  to  be  estimated. 


C.  iv.  26.  12. 


We  here  enter  on  another  division  of  actions,  according  to 
which  actions,  by  which  the  whole  of  what  was  due  was  obtained, 
are  distinguished  from  those  by  which  sometimes  the  whole,  some- 
times less  than  the  whole,  of  what  was  due  was  obtained. 

Suo  ordine ; see  next  Title. 


37.  l[tem  si  de  dote  judicio  mu- 
lier  agat,  placet,  eatenus  maritum 
condemnari  debere,  quatenus  facere 
possit,  id  est  quatenus  facilitates 
ejuB  patiuntnr.  Itaque  si  dotis  quan- 
titati  concurrant  facultates  ejus,  in 
solidum  dainnatur : si  minus,  in  tan- 
tuni,  ipiantum  facere  potest.  Propter 
retenUonem  quoque  dotis  repetitio 
ininuitur:  nam  oh  impensas  in  res 
dotales  factas  marito  retentio  con- 
cessa  est,  quia  ipso  jure  necessariis 
sumptibus  dos  minuitur,  sicut  ex 
latioribuB  digestorum  libris  cognos- 
cere  licet. 


37.  Thus,  too,  if  a wife  brings  an 
action  for  the  restitution  of  her  doa, 
the  husband  must  be  condemned  to 
pay  only  as  far  as  he  is  able,  i.e.  as 
far  as  his  means  permit.  Therefore, 
if  his  means  admit  of  his  paying  the 
whole  amount  of  the  doa  he  is  con- 
demned to  pay  the  whole  ; if  not,  he 
must  pay  as  much  as  it  is  in  his  power 
to  pay.  The  claim  of  a wife  for  the 
restitution  of  her  doa  may  also  be 
lessened  by  the  husband  having  a right 
to  retain  something ; for  the  husband  is 
permitted  to  retain  a sum  equivalent  to 
the  expenses  he  has  incurred  upon  the 
things  given,  since  the  marriage  portion 
is  by  law  diminished  by  the  amount  of 
all  necessary  expenses,  as  may  be  seen 
in  fuller  detail  in  the  Digest. 


D.  xxiv.  3.  12,  14;  D.  xxv.  1.  6. 


The  privilege  of  having  the  condemnatio  reduced,  duntaxat 
in  id  quatenus  facere  potest,  i.e.  of  being  condemned  only  in 
an  amount  which  he  could  pay  without  being  reduced  to  a state 
of  destitution  (D.  1. 17.  173.  pr.),  a privilege  called  by  the  commen- 
tators the  benejicium  competentice , was  accorded  to  the  defendant 
in  several  other  cases  besides  those  mentioned  in  the  text  and  in 
the  next  paragraph  and  in  paragr.  40.  We  may  instance  the 
case  of  one  brother  sued  by  another,  and  every  case  arising 
between  man  and  wife,  except  claims  grounded  on  delicts.  (D. 
xlii.  1.  20,)  This  privilege  was  always  personal,  and  did  not  avail 
either  heirs  or  sureties. 

If  the  debtor  subsequently  had  funds,  he  had  to  pay  what 
under  the  beneficium  competentice  he  left  unpaid.  (C.  v.  18.  8.) 
In  calculating  how  much  the  debtor  could  pay,  account  was 
only  taken  of  what  he  possessed,  without  deduction  for  what  he 
owed,  except  in  the  one  case  of  the  donor,  who  might  deduct  hia 
debts.  (D.  xlii.  1.  19.) 
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Propter  retentionem  dotis.  The  hu.sbantl  deduct  the 

amount  of  all  nece.swary  expon.se.s  incurred  in  the  inaniv^(>rnent 
of  the  property  constitutinjj  the  marriage  portion.  If  tlie  ex- 
penses had  been  only  profitably  and  not  necessarily  incurred, 
that  is,  were  utiles,  and  not  necessarice,  Justinian  only  allowed  the 
husband  to  bring  an  actio  mandati,  or  an  actio  negotiorum  ges- 
torum,  to  reimburse  himself ; whereas,  previously,  he  had  been 
able  to  deduct  such  expenses  as  well  as  those  that  were  necea- 
saricE.  (D.  L 16.  79;  C.  v.  13.  1.  5.) 

38.  Sodetsiquiscumparentesuo  38.  Ifany  person  sees  his  ascendant 

patronove  agat,  item  si  socius  cum  or  patron,  or  one  partner  sues  another 
socio  judicio  societatis  agat,  non  plus  in  an  action  of  partnership,  he  cannot 
actor  consequitur,  quam  adversaries  obtain  a greater  sum  than  bis  adver- 
ejus  facere  potest.  Idem  est,  si  quis  sary  is  able  to  pay.  It  is  the  same 
ex  donations  sua  conveniatur.  when  a donor  is  sued  for  bis  gift. 

D.  xlii.  I.  10,  19. 

39.  Compensationes  quoque  op-  39.  Sets-off  too,  opposed  by  one 

posits  plerumque  efficiunt,  ut  minus  party  to  the  claims  of  the  other,  often 
quisquc  consequatur,  quam  ei  debe-  bring  about  the  result  that  the  plaintiff 
atur:  namque  ex  bono  et  eequo,  recovers  less  than  is  due  to  him  ; for  the 
habita  ratione  ejus,  quod  invicem  judge,  proceeding  on  equitable  prin- 
actorem  ex  eadem  causa  prsestare  ciples,  may  take  account  of  whatever 
o|x>rU!ret,  in  reliquum  eum,  cum  quo  the  plaintiff  ought  to  make  good  in 
actum  est,  condemnare  licet,  sicut  reference  to  the  same  set  of  circum- 
jam  dictum  est.  stances,  and  may  condemn  the  de- 

fendant to  pay  the  balance  only,  as  has 
already  been  observed. 

Gai.  iv.  Cl. 

If  the  defendant  was  not  only  a debtor  but  a creditor  of  the 
plaintiff,  if  he  had  something  owing  to  him  from  the  plaintiff  as 
well  as  owed  something  to  him,  it  was  evidently  the  most  conve- 
nient way  that  he  should  be  allowed  to  balance  one  debt  against 
the  other  {compensatio,  pendere  cum),  and  only  account  for  the 
surplus,  supposing  a surplus  was  still  due  from  him. 

Under  the  prastorian  system,  in  all  actions  bonce  Jidei,  the  judge, 
who  could  take  all  the  circumstances  of  the  case  into  his  consi- 
deration, set  off,  as  a matter  of  course,  any  debt  due  to  the  defen- 
dant from  the  plaintiff  in  con.sequence  of  the  same  set  of  circum- 
stances (ex  eadem  causa)  by  which  the  debt  on  which  the  action 
was  brought  became  due.  (Gai.  iv.  61.)  In  one  case,  however,  viz. 
that  of  a banker  (argentarius),  a much  stricter  system  prevailed. 
The  argentarius  could  only  sue  a customer  for  the  sum  due  to 
him  after  allowing  for  what  he  owed  to  the  customer.  If  he  sued 
for  more,  it  was  a plus-petitio.  (Gai.  iv.  64.)  The  bonorum 
emptor,  or  purchaser  of  an  in.solvent’s  estate,  had  also  to  make  a 
deduction  of  what  was  due  to  the  defendant  from  the  insolvent 
when  he  sued  a debtor  of  the  insolvent.  (Gai.  iv.  65.)  Between 
this  deductio  and  the  compensatio  required  from  the  argentarius 
there  were  some  differences : compensatio  was  oidy  of  things  of 
the  same  kind,  only  of  debts  duo,  and  had  to  be  inserted  in  the 
inteniio;  whereas  the  deductio  was  of  things  of  different  kinds,  of 
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ilcbL't  not  yet  fine  m well  a.s  ilclits  <lne,  an<l  beinfj  ins(;rt.ed  in  the 
C(>ntl<’mnitf  io  did  not  exjxwe  the  plaiiitid’to  the  risk  of  plus-pclilio. 
(Gai.  iv.  G6-G8.)  In  the  action.s  siricti  juris,  which  arose  from 
unilateral,  not  bilateral  contracts,  there  could  be  no  reciprocal 
ri^^hts,  as  in  a bilateral  contract,  giving  the  defendant  a claim  ex 
eculem  causa.  But  the  rule  gi'ew  up  and  was  confirmed  by  a 
rescript  of  Mi^rcus  Aurelius  (see  par.  30),  dolo  facit  qui  petit  quod 
redditurus  est.  (D.  xliv.  4.  8.  pr.)  If  the  plaintiff  claimed  a sum 
which  directly  he  had  obtained  it  he  would  have  to  pay  back  to  the 
defendant,  he  was  guilty  of  a dolus ; he  had  acted  as  if  he  had  a 
right  to  the  money,  whereas  he  had  not.  Accordingly  the  defen- 
dant could  avail  himself  of  the  exception  of  dolus.  What  the 
effect  of  this  exception  was  is  not  certain.  Some  think  that  if  the 
plaintiff  was  found  to’owe  the  defendant  anything  of  a similar 
kind,  although  ex  dispan  causa,  which  he  had  not  allowed  for  in 
stating  the  amount  of  his  claim,  he  entirely  failed  in  his  action. 
He  did  not  recover  any  surplus  which  might  be  really  due  to  him. 
The  exception  stopped  the  action  altogether.  The  formula  ran ; 
Si  in  ea  re  nihil  dolo  mcdoAuUAgerii  factum  sit  neque  fiat  . . . 
condemna;  si  non  paret,  absolve.  maitw  did  appear,  and 

all  the /(idea:  could  do  was  to  absolve  the  defendant.  (Paul.  Sent. 
ii.  5.  3.)  Others  suppose  that  the  defendant  had  to  pay  any 
balance  found  to  be  due  by  him.  (See  Demangeat,  ii.  G29.) 

But  we  must  not  suppose  that  compensatio  was  originally 
hwked  on  as  a means  of  extinguishing  an  obligation.  In  theory 
of  law,  each  debt  subsisted  separately.  Certainly  in  the  case  of 
the  nrgentarius  it  is  hard  to  draw  a line  between  an  extinction 
of  obligation  and  the  way  in  which  debts  due  to  customers  were 
neces.sarily  deducted ; but  it  was  necessary  that  the  debts  due  to 
and  from  the  argentarius,  although  ex  dispari  causa,  should  be 
in  eadem  re,  that  is,  should  both  consist,  for  instance,  of  money 
or  wine.  This  was  an  exceptional  case,  and,  generally  speaking, 
the  two  debts  clearly  subsisted  together,  although,  when,  by  sub- 
mitting the  facts  to  the  knowledge  of  the  judex  in  the  case  of 
actions  bones  fidei,  and  by  the  exceptio  doli  in  the  action  of  law, 
the  set-off  was  claimed,  its  eft'ects  were  retroactive,  and  may  be  said 
to  have  commenced  from  the  moment  when  the  two  debts  first 
began  to  exist  together.  (C.  iv.  31.  4.) 

Under  Justinian  the  debts  were  held  to  operate  as  mutually 
extinguishing  each  other  ipso  jure.  When  the  parties  came  before 
the  judex,  he  ascertained  their  resjwctivc  claims  on  each  other, 
and  if  there  was,  on  the  whole,  a balance  in  favour  of  the  plaintiff, 
awarded  the  amount  to  him.  All  the  old  distinctions  were  done 
away,  and  it  no  longer  made  any  difi’erence  whether  the  two  debts 
arose  from  the  same  transaction,  or  whether  things  of  the  same 
kind  were  payable  (the  words  ex  eadem  causa  in  the  text  are, 
therefore,  under  Justinian’s  legislation,  inaccurate).  But  Justinian 
made  it  re<jui.site  that  the  defendant’s  claim  should  be  clearly  well 
founded,  and  that  the  amount  should  be  at  once  ascertainable,  and 
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not  need  further  inquiry  to  determine  it  {causa  liquida)  (see  C. 
iv.  .SI.  14.  1),  and  lie  would  not  allow  any  set-otf  to  an  actio  de- 
puniti.  (See  paragr.  30.) 

40.  Eum  qnoque,  qui  creditoribna  40.  So,  when  a debtor  who  has 
snis  bonis  cessit,  si  postea  aliqiiid  made  a cession  of  his  goods  to  his 
adquisierit,  quod  idoneum  eiuolii-  creditors  subsequently  acquires  some- 
mentum  habeat,  ex  integro  in  id,  thing  of  an  sidvantagcouB  character, 
quod  faccre  potest,  creditores  cum  the  creditors  may . compel  him  by  a 
eo  experiimtur:  inbumanum  enim  fresh  action  to  pay  as  much  as  he  is 
erat  spoUatum  fortunis  suia  in  soli-  able,  but  not  more ; for  it  would  be 
dum  damnari  Inhuman  to  condemn  a man  to  pay  the 

full  amount  who  has  already  been  de- 
prived of  all  his  property. 

1).  xlii.  3.  4,  6. 

Tit.  vn.  QUOD  CUM  EO,  QUI  IN  ALIENA  POTESTATE 
EST,  NEGOTIUM  GESTUM  ESSE  DICITUR. 

Quia  tamen  superius  mentionem  We  have  already  spoken  of  the 
habuimus  de  actione,  quae  in  pecu-  action  which  may  be  brought  relative 
lium  hliorumfamilias  servorumque  to  the  pecuiium  of  filiijamiiias  or  of 
agitur : opus  est,  ut  de  hao  actione  slaves.  And  we  must  now  speak  of  it 
et  de  ceteris,  quo:  eorundem  nomine  more  fully,  and  also  of  all  other  ac- 
in  parentes  dominosve  dari  solent,  tions  which  may  be  brought  against 
diligentiuB  admoneamus.  Et  quia,  ascendants  and  masters  as  representing 
sive  cum  servis  negotium  gestum  sit  children  and  slavea  But,  as  the  law 
sive  cum  his,  qui  in  potestate  pa-  is  almost  the  same,  whether  the  dealing 
rentis  sunt,  fere  eodem  jura  ser-  is  with  a slave,  or  with  one  under  the 
vantur,  ne  verbosa  fiat  disputatio,  power  of  an  ascendant,  to  avoid  pro- 
dirigamus  sermonem  in  personam  lixity,  we  will  treat  only  of  slaves  and 
servi  dominique,  idem  intellecturi  their  masters,  leaving  what  we  say  of 
de  liberis  quoque  et  parentibus,  them  to  be  xinderstood  as  applicable 
quorum  in  potestate  sunt.  Nam  si  also  to  children  and  the  ascendants, 
quid  in  his  proprie  observetur,  se-  under  whose  power  they  are.  Forany- 
paratim  ostendemus.  thing  which  is  peculiar  to  children  and 

ascendants  we  will  point  out  separately. 

Gai.  iv.  09. 

By  the  strict  rule  of  the  civil  law,  the  parent  or  master  could 
not  be  bound  or  prejudiced  by  any  act  of  a child  or  slave.  But 
a sense  of  equity  gradually  broke  in  upon  this  rule,  arid,  in  certain 
I’Ascs,  the  contracts  and  delicts  of  persons  alieni  jv/ria  came  to 
affect  those  in  whoso  power  these  persons  were. 

This  Title  treats  or  the  contracts  of  persons  alieni  juris  which 
were  considered  to  concern  the  master  or  parent  (1)  whenever  they 
were  made  by  his  order,  whether  expressly  or  by  implication,  and 
(2)  whenever  he  had  profited  by  them. 

1.  Si  igitur  jussu  domini  cum  1.  Thus,  then,  if  any  one  deals 
servo  negotium  gestum  erit,  in  soli-  with  a slave  acting  under  the  command 
dum  prastor  adversns  dominum  ac-  of  his  master,  the  prtetor  will  give  an 
tioncm  pollicetur,  scilicet  quia  qui  action  against  the  master  for  the  whole 
Ita  contrahit,  fidem  domini  sequi  of  what  is  due  under  the  contract ; 
vidotur.  inasmuch  as,  in  this  case,  the  person 

who  contracts  does  so  as  relying  on  the 
faith  of  the  master. 

Gai.  iv.  70. 
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Jiissu  (lomini ; thi.s  extended  to  cases  where  the  master  sub- 
sequently ratified  the  contract,  the  ratification  being  etiiiivalent  to 
a mandate.  (1).  xv.  4.  1.  6.) 

I f the  slave  had  been  merely  the  instrument  of  his  master,  if, 


for  instance,  the  master  arrange 
should  be  told  out  to  his  slave,  1 
not  an  action  qiwd  jiussu.  (D. 

2.  Eadcm  ratione  praetor  duas 
alias  in  solidum  actiones  pollicetnr, 
quarum  altera  exercitona,  altera 
institoria  appeUatur.  Exercitoria 
tunc  locum  habet,  cum  quia  aervum 
auum  magiatrum  navia  praeposuerit 
et  quid  cum  eo  ejus  rei  gratia,  cui 
praepoaitus  erit,  contractum  fuerit. 
Ideo  autem  exercitoria  vocatur,  quia 
oxercitor  appclatur  is,  ad  quern  cot- 
tidianua  navis  quaestus  pertinet. 
Institoria  tunc  locum  habet,  cum 
quia  tabema  forte  aut  cuilibet  ne- 
gotiation! aervum  prapoauerit  et 
quid  cum  eo  ejua  rei  causa,  cui  pra- 
poaitua  erit,  contractum  fuerit.  Ideo 
autem  institoria  appellatur,  quia  qui 
negotiationibus  praponuntur,  in- 
atitores  vocantur.  Istas  tamen  duas 
actiones  prator  reddit  et  ai  liberum 
quia  hominem  aut  alieniun  aervum 
navi  aut  tabema  aut  cuilibet  nego- 
tiation! praposuerit,  scilicet  quia 
eadcm  aquitatia  ratio  etiam  eo  casu 
interveniebat. 


Gai. 


I that  money  borrowed  for  himself 
he  pr»3tor  would  give  a condictio, 
XV.  4.  5.  pr.) 

2.  For  the  same  reason  the  prator  al- 
so gives  two  other  actions  for  the  whole 
sum  due,  the  one  called  the  actio  corer- 
citoriOj  the  other  the  actio  institoria. 
The  action  exercitoria  may  be  brought 
when  a master  has  made  his  slave  com- 
mander of  a vessel,  and  a contract  has 
been  entered  into  with  the  slave  re- 
lating to  the  business  he  has  been 
appointed  to  manage.  This  action  is 
named  coremfoWa,  because  he,  to  whom 
the  daily  profits  of  a ship  belong,  is 
said  to  be  an  ezercitor.  The  action 
institoria  may  be  brought  when  a 
master  has  entrusted  his  slave  with  the 
management  of  a shop  or  any  par- 
ticular business,  and  a contract  has 
been  made  with  the  slave  relating  to 
the  business  he  has  been  appointed  to 
manage.  This  action  is  called  institona, 
because  persons  to  whom  the  manage- 
ment of  a business  is  entrusted  are 
called  institores.  The  praetor  likewise 
permits  these  two  actions  to  be  brought 
if  any  one  commits  to  a free  person, 
or  to  the  slave  of  another,  the  manage- 
ment of  a ship,  a warehouse,  or  any 
particular  affair,  as  the  principle  of 
equity  is  the  same, 
iv.  71. 


Lihcmm  hominem.  We  have  seen  at  how  late  a period  of 
Roman  law  it  was  that  one  freeman  could  act  for  another.  (See 
Bk.  iii.  Tit,  26.  pr.  note.)  It  was,  in  fact,  by  extending  these 
actions  institoria  and  exercitoria,  so  as  to  embrace  the  case  of  a 
mandatary,  that  the  pnetor  made  the  principal  directly  responsible, 
and  thus  enabled  him  to  be  really  represented  by  the  agent. 


3.  Introduxit  et  aliam  actionem 
prffitor,  qutB  tributoria  vocatur. 
Namque  si  servus  in  pecuhari  merce, 
Bciente  domino,  negotietur  et  quid 
cum  00  ejus  rei  causa  contractum 
erit,  ita  preetor  jus  dicit,  ut,  quid- 
quid  in  his  mercibus  erit  quodque 
inde  receptum  erit,  id  inter  dominum, 
si  quid  ei  debebitur,  et  ceteros  cre- 
ditores  prorata  portione  distribuatur. 
Et  qtiia  ipsi  domino  distributionem 


3.  The  praetor  has  also  introduced 
another  action  called  tributoria ; for, 
if  a slave  with  the  knowledge  of  his 
master  trades  with  his  peculium,  and 
contracts  are  made  with  him  in  the 
course  of  business,  the  praetor  ordains 
that  aJl  the  merchandise  or  money 
arising  from  his  traffic  shall  be  distri- 
buted between  the  master,  if  anything 
is  due  to  him,  and  the  rest  of  the 
oreditot;s  of  the  slave  in  proportion  to 
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pennittit,  si  qnis  ex  oreditoribus  their  claiius.  And  as  the  master  hiin- 
queratur,  quasi  minus  ei  tribntum  self  is  permitted  to  make  the  distribu- 
sit,  qnam  oportuerit,  hano  ei  ao-  tion,  if  any  creditor  complains  that 
tioncin  accommodat,  qnge  tribntoria  he  has  received  too  small  a share,  the 
appellatur.  preetor  will  permit  him  to  bring  the 

actio  tribuloria. 

Qsi.  iv.  72 ; D.  xiv.  4.  1 ; D.  xiv.  4.  6.  11 ; D.  xiv.  4.  7.  1,  2. 

The  actio  tribuloria  was  only  given  against  the  master  when 
there  was  fraud  (dolus)  in  the  distribution ; but  there  would  be 
dolus  directly  the  master  had  notice  that  a creditor  had  received 
nothing,  or  less  than  his  share.  (D.  xiv.  4.  7.  2,  3.) 


4.  Prseterea  introducta  est  actio 
de  peculio  deque  eo,  quod  in  reni 
domini  versum  erit,  ut,  qiiamvis 
sine  voluntate  domini  negotium  ges- 
tum  erit,  tamen  sive  quid  in  rem 
ejus  versiun  fuerit,  id  totum  prie- 
stare  debcat,  sive  quid  non  sit  in 
rein  ejus  versum,  id  eatcnus  pricstare 
debeat,  quatenus  pecuUum  patitur. 
In  rem  autem  domini  versum  in- 
tellegitur,  quidquid  neoessario  in 
rem  ejus  impenderit  servus,  veluti 
si  mntuatus  pecnniam  creditoribus 
ejus  solverit,  ant  aidificia  ruentia 
fulserit,  aut  familiie  frumontum 
emerit,  vel  etiam  fundum  aut  quam- 
libet  aiiam  rem  necessariam  merca- 
tus  erit.  Itaque  si  ex  decern  utputa 
aureis,  quos  servus  tuns  a Titio 
mutuos  accepit,  creditori  tuo  quin- 
que  aureos  solverit,  reliquos  vero 
qumque  quolibet  modo  consumpse- 
rit,  pro  quinque  quidem  in  solidum 
damnari  debes,  pro  ceteris  vero 
quinque  oatenuB,  quatenus  in  peculio 
sit : ex  quo  scilicet  apparet,  si  toti 
decern  aurei  in  rem  tuam  versi 
fuerint,  totos  decern  aureos  Titium 
consequi  posse.  Licet  enim  una  est 
actio,  qua  de  peculio  deque  eo,  quod 
in  rem  domini  versum  sit,  agitur, 
tamen  duas  habet  condemnationes. 
Itaque  judex  apud  quern  ea  actione 
agitur,  ante  dispicere  solet,  an  in 
rem  domini  versum  ait,  nec  aliter 
ad  peculii  sestimationem  transit, 
quam  si  aut  nihil  in  rem  domini 
versum  intellegatur  aut  non  totum. 
Cum  autem  qiueritur,  quantum  in 
pecidio  sit,  ante  deducitur,  quidquid 
servus  domino  quive  in  potestate 
ejus  sit.  debet,  et  quod  su|)erest.  id 
solum  pcculium  intellogitur.  Ali- 
quando  tamen  id,  eptod  ci  debet 
servus,  qui  in  potestate  domini  sit, 
non  deducitur  ex  peculio,  vehiti  si 
is  in  Mijus  ipsius  peculio  sit.  Quod 


4.  The  preetor  has  also  introduced 
an  action  relating  at  once  to  a pecu- 
Hum,  and  to  whatever  htis  been  applied 
to  the  profit  of  the  master,  for  although 
the  slave  contracts  nuthout  the  consent 
of  his  master,  yet  the  master  ought,  if 
he  has  profited  by  anything,  to  pay  all 
up  to  the  amount  of  his  profit  ; if  he 
has  not  received  any  profit,  he  ought 
to  pay  up  to  the  amount  of  the  slave’s 
peculium.  Everything  is  understood 
as  profiting  the  master  which  is  laid 
out  in  his  necessary  expenses  by  the 
slave ; as,  for  instance,  if  the  slave 
borrows  money  with  which  he  pays  the 
debts  of  his  master,  repairs  his  build- 
ings in  danger  of  falling,  purchases 
wheat  for  tbe  establishment,  or  land 
for  his  master,  or  any  other  necessary 
thing.  Thus  if  your  slave  borrows  ten 
aur/’i  of  Titius,  pays  five  to  one  of  your 
creditors,  and  spends  five,  you  ought 
to  be  condemned  to  pay  the  whole  of 
the  first  five,  and  so  much  of  the  other 
five  as  the  slave’spccuftum  would  cover; 
whence  it  will  appear,  that  if  all  the 
ten  aurei  had  been  spent  to  your  profit, 
Titius  might  have  recovered  the  whole 
from  you  ; for  although  it  is  the  same 
action  in  which  the  plaintiff  seeks  to 
obtain  the  peculiuvi,  and  the  amount 
by  which  the  master  has  profited,  yet 
this  action  contains  two  condemnations. 
The  judge  before  whom  the  action  is 
brought,  first  inquires  whether  the 
master  has  received  any  profit ; and 
then,  when  he  has  ascertained  that  no 
part  or  not  the  whole  of  the  smn  due 
from  the  slave  ha.s  been  expended  to 
the  profit  of  the  master,  he  proceeds 
to  estimate  the  value  of  the  peculiuvi, 
in  estimating  which  a deduction  is 
first  miulc  of  what  the  slave  owes  his 
master,  or  any  one  under  the  power  of 
his  master,  and  the  remainder  only  is 
considered  as  the  peculium.  But  it 
sometimes  happens  that  what  a slave 
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eo  pertinet,  at,  si  quid  vicairio  suo  owes  to  a person  in  the  power  of  his 
servus  dcl>cat,  id  ex  pcculio  ejus  master  is  not  deducted,  as  when  he 
non  dcducatur.  owes  soiiicthiiig  to  a slave  who  forms 

part  of  Iiis  own  pecutium  : that  is  to 
gay,  if  a slave  is  indebted  to  his 
vicarius,  the  sum  due  cannot  be  de- 
ducted from  the  peculium. 

Gai.  iv.  73 ; D.  xiv.  6.  1 ; D.  xv.  3.  3.  I ; D.  xv.  1.  17. 


This  action  is  generally  called  de  pecuho  et  in  rem  verso,  be- 
cause, in  most  cases,  the  judge  had  to  take  notice  of  both  the 
profit  derived  by  the  master  and  of  the  amount  of  the  slave’s 
peculium.  But  in  some  cases,  as,  for  instance,  where  the  slave 
had  no  peculium,  the  action  could  be  brought  de  in  rem  verso 
only,  and  so  it  would  naturally  be  if  it  could  be  shown  that  the 
master  had  reaped  all  the  benefit  of  the  contract  (See  end  of 
next  paragraph.) 

Si  quid  vicario.  The  vicarii  formed  part  of  the  peculium  of 
the  ordinary  slave ; anything,  therefore,  deducted  from  the  pecu- 
lium, as  owed  to  the  vicarii,  would,  if  paid,  again  enter  into  the 
peculium  as  the  pro))erty  of  the  ordinary  slave.  It  was,  there- 
fore, u.se!eas  to  pay  it 


5.  Cetcnim  dubium  non  est, 
quin  is  quoque,  qui  jussu  domini 
contraxerit  cuique  institoria  vel  ex- 
urcitoria  actio  competit,  de  j>eculio 
deque  eo,  quod  in  rem  domini  ver- 
BUin  est,  agere  possit ; sed  erit 
stultissimus,  si  omissa  actione,  qua 
facillune  solidum  ex  contractu  con- 
sequi  iMjBsit,  se  ad  diflicultatem  i>er- 
ducat  probajidi,  in  rem  domini  ver- 
sum  esse,  vel  habere,  servuin  pecu- 
lium et  tantum  habere,  ut  solidum 
sibi  Bolvi  possit.  Is  quo<iue,  cui 
tributoria  actio  competit,  tuque  de 
|x.'culio  et  in  rem  verso  ^ere  potest: 
sed  sane  buic  modo  tributoria  cx- 
pedit  agere,  modo  de  peculio  et  in 
rem  verso.  Tributoria  ideo  expodit 
agere,  quia  in  ea  domini  condicio 
prx'cipua  non  est,  id  est,  quod 
domino  debetur,  non  deducitur,  sed 
ojusdem  juris  eat  dominus,  cujus  ot 
cetcri  creditores:  at  in  actione  de 
peculio  ante  deducitur,  quod  domino 
deltetur  et  in  id,  quod  reliquum  est, 
creditori  dominus  condemnatur. 
Kursus  de  [rcculio  ideo  expedit 
agere,  quod  in  hoc  actione  totius 
peculii  ratio  habetur,  at  in  tributoria 
ejus  tantum,  quod  negotiator,  et 
potest  qtlisque  tertia  forte  jiarte 
peculii  aut  quarts  vel  ctiam  minima 
negotiari,  majorem  autem  |iartem 
in  pro'diis  et  mancipiis  nut  fenebri 
pccuuia  halrere.  Trout  ergo  expedit, 
Ita  quisque  vel  banc  actionem  vel 


6.  It  need  hardly  bo  said  that  a 
person  who  has  contracted  with  a slave 
acting  by  his  master’s  command,  and 
who  may  bring  either  the  action  in- 
stitoria or  ezercitoria,  may  also  bring 
the  action  de  peculio  et  in  rem  verso. 
But  it  would  be  the  height  of  folly  in 
any  one  to  give  up  an  action  by  which 
he  might  easily  recover  his  whole  de- 
mand, and  have  recourse  to  another 
by  which  he  would  be  reduced  to  the 
difficulty  of  proving  that  the  money 
he  lent  to  the  slave  was  employed  to 
the  profit  of  the  master,  or  that  the 
slave  is  possessed  of  a peculium,  and 
that  Bulheient  to  answer  the  whole 
debt.  Any  one,  again,  in  whose  power 
it  is  to  bring  the  actio  tributoria,  may 
equally  bring  the  action  de  peculio  et 
in  rem  verso;  and  it  is  expedient,  in 
some  cases,  to  employ  the  fonner,  and 
in  some  cases  the  latter.  On  the  one 
hand,  the  actio  tributoria  is  preferable, 
because  in  this  no  privilege  is  accorded 
to  the  master,  i.e.  there  is  no  previous 
deduction  made  in  his  favour  of  what 
is  due  to  him,  but  he  stands  in  the 
same  position  as  the  rest  of  the 
creditors  ; whereas  in  the  action  de 
peculio,  there  is  first  deducted  the 
debt  duo  to  the  master,  who  is  only 
condemned  to  distribute  the  remainder 
among  the  creditors.  On  the  other 
htuid,  in  some  cases,  it  may  Ihi  more 
convenient  to  bring  the  action  de. 
peculio,  because  it  affects  the  whole 
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ilium  eligero  debot : certe  qui  potest  pfcu/iftm,  whereas  the  action  <n'6ii/(»Wa 
probare,  in  rem  domini  verauiu  esse,  affects  only  so  much  of  it  as  has  been 
de  in  rem  verso  agerc  debet.  employed  in  trade  ; and  it  is  possible 

that  a slave  may  have  traded  only  with 
a third,  a fourth,  or  some  very  small 
part  of  it,  and  that  the  rest  may  con- 
sist in  lands,  slaves,  or  money  lent  at 
interest.  Every  one  ought,  therefore, 
to  select  the  one  or  the  other  action 
as  may  seem  most  advantageous  to 
him.  If,  however,  a creditor  can  prove 
that  anything  has  been  employed  to 
the  profit  of  the  master,  he  ought  to 
bring  the  action  de  in  rem  verso. 

Gai.  iv.  74 ; D.  xiv.  4.  II. 

Any  ono  who  could  bring  an  actio  quod  jus8u,  exercitoria,  or 
institoria,  could  alao,  at  option,  bring  an  actio  depeculio  et  in  rem 
verso,  but  not  at  all  nec&ssarily  vice  versa.. 

6.  Quae  diximus  de  servo  et  do-  6.  What  we  have  said  in  relation 

niino,  cadem  intellegimus  et  de  filio  to  a slave  and  his  master,  is  equally 
et  filia  aut  nc{>ote  et  nepte,  et  patre  applicable  to  children  and  gmidchil- 
avove,  cujus  in  potesthte  simt.  dren,  aind  to  their  ascendants,  in  whoso 

power  they  tire. 

D.  xiv.  4.  1.  4. 

It  may  be  observed,  however,  that  (1)  the  master  was  never 
bound,  if  the  slave  engaged  himself  by  mandate,  or  Jidejussio, 
for  a third  person,  but  the  father  was  bound  to  the  extent  of  a 
son's  peciilium  by  the  son’s  intercessio  (D.  xv.  1.  3.  9),  and  (2) 
the  son  was  bound  civilly,  the  slave  only  naturally.  If  the  son 
was  sued  and  condemned  to  pay,  an  action  judicati  de  peculio 
could  be  brought  against  the  father  to  the  extent  of  the  son's 
pecuiium.  (D.  xv.  1.  3.  11.) 

7.  Illud  proprie  servatur  in  7.  A peculiar  provision  has,  how- 

eorum  persona,  quod  senatusconsul-  ever,  been  made  in  their  favour  by 
turn  Macedonianum  prohibuit,  mu-  the  senatusconsuUum  Macedonianum, 
tuas  pecunias  dari  eis,  qui  in  parentis  which  prohibits  money  to  be  lent  to 
cnint  potestate : et  ei,  qui  crediderit,  children  under  power  of  their  parents, 
denegatur  actio  tarn  adversus  ipsum  and  refuses  any  action  to  the  creditor, 
filiuiu  filiamve,  nepotem  neptemve,  either  against  the  descendants,  whether 
sive  adhuo  in  potestate  sunt,  sive  still  under  power,  or  become  sui  juris 
morte  parentis  vel  emanoipatione  by  the  death  of  the  parent  or  by  einan- 
suie  potestatis  esse  cceperint,  quam  oipation,  or  against  the  parent,  whether 
adversus  patrem  avumve,  sive  habeat  he  still  retains  them  under  his  power, 
eos  adhuc  in  potestate  sive  emanci-  or  has  emancipated  them.  This  pro- 
paverit.  Quie  ideo  senates  pro-  vision  was  adopted  by  the  senate, 
BjM-'xit,  quia  sajpe  oncrati  lere  alieno  because  they  thought  that  persons 
oreditarum  pocumaruin,  quas  in  under  power,  when  loaded  with  debts 
luxuriom  consumebant,  vitie  paren-  contracted  by  borrowing  sums  to  bo 
tium  insidiabantur.  wasted  in  debauchery,  often  attempted 

the  lives  of  their  parents. 

D.  xiv.  C.  1.  pr. ; D.  xiv.  6.  3.  3;  D.  xiv.  6.  7.  10. 

The  sevo tuscnnsultum  Macedonianum  wiisinade,  accordingto 
Tacitus,  ill  the  reign  of  Clauilius  (Ann.  xi.  13);  according  to 
Suotoniua,  in  that  of  Vespa-sian  (Fwi/j.  11).  Perhap.s  it  was  only 
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renewed  in  the  later  reij^.  Theophilus  informs  us  that  it  wa.s 
made  to  meet  the  ca.se  of  a young  prodigal  named  Macedo,  who 
attempted  the  life  of  his  father.  The  terms  of  the  senutuscon- 
aultum  (D.  xiv.  6.  1.  pr.)  would  rather  lead  us  to  suppose  Macedo 
was  the  name  of  a usurer.  The  text  says  denec/atur  actio ; but  if 
there  was  any  doubt  as  to  the  facts,  the  action  was  brought,  and 
thesena  tusconsultum  Macedonianam  made  the  ground  of  an 
excptioen.  (D.  xiv.  6.  11.) 

To  the  general  rule  that  a fdiusfamilias  was  not  bound  by 
a money  debt,  there  were,  however,  numerous  exceptions,  the  most 
imporbint  of  which  were  as  follows ; — Such  a claim  was  good 
agSkinst  pec idiam  cant renae  or  qiiaai-caatrenae  (D.  xiv.  6.  2);  it 
was  also  valid  if  the  borrower  deceived  his  creditor  1)3-  making  him 
believe  that  he  was  a paterfamilias,  or  if  the  money  went  to  pay 
another  creditor  to  whom  the  seyiatascotisultum  did  not  applj'. 
Both  the  fdiua  and  the  paterfamilias  were  resjx)nsible  for  a debt 
contracted  with  the  consent  of  the  latter  or  if  it  were  suljsequently 
ratified  by  him  ; and,  again,  the  senatuaconsultiim  did  not  apply 
when  the  money  was  borrowed  for  the  benefit  of  the  paterfamilias. 
(D.  xiv.  6.  8.) 


8.  Illud  in  siuuiua  admonendi 
sumuB,  id,  quod  jussu  patris  domi- 
nive  contractum  fuerit  quodquo  in 
rem  ejus  versum  fuerit,  direct©  quo- 
que  posse  a patre  dominove  condiei, 
tamqiiam  si  principaliter  cum  ipso 
negotium  gestum  csset.  Ei  quoque, 
qui  vel  exercitoria  vel  institoria 
actions  teuetur,  direct©  posse  coudici 
placet,  quia  hujus  quoque  jussu  con- 
tractum intcllegitiu:. 


8.  Lastly,  we  may  observe,  that 
whenever  any  contract  has  been  made 
by  command  of  a father  or  master,  or 
anything  employed  to  their  protit,  a 
condictio  may  be  brought  directly 
against  the  father  or  master,  exactly 
as  if  the  contract  had  heen  originally 
made  with  them.  So  when  any  one  is 
liable  to  the  action  erercitoria  or  insH- 
toria,  a condictio  may  also  be  brought 
directly  against  him,  as  in  this  case 
also  it  is  by  his  order  that  the  contract 
is  understood  to  have  been  made. 


D.  xvii.  2.  84;  D.  xiv.  3.  17.  5;  I),  xii.  1.  29. 


Posse  condici.  If  a condiction  could  be  brought,  of  what  use 
were  the  peculiar  prretorian  actions  of  which,  as  the  text  informs 
us,  the  plaintitf  could  avail  himself  ? Probably  the  institution  of 
these  actions  was  long  antecedent  to  the  time  when  the  condiction 
was  ailmitted  as  an  ajipropriate  form  of  action  in  cases  where  a 
paterfamilias  was  to  bo  made  responsible  for  the  acts  of  his  son  or 
slave.  It  was  ordy  by  a great  extension  of  the  scope  of  the  con- 
diction that  it  was  givcti,  first,  when  one  man  profited  in  any  way 
Ijy  the  property  of  another  (1).  xii.  1.  23,  32);  and,  soconillj-, 
against  a person  b^’  who.se  order  another  person  had  contracted, 
or  whase  manager  (institor)  the  person  contracting  was  (D.  xii. 
1.  9.  2).  After  it  had  received  this  extension,  the  condictio  would 
be  a concurrent  remedy’  with  the  prjctorian  actions.  But  there 
wouhl  still  be  cases,  namely,  bilateral  contracts,  giving  rise  to 
prietorian  actions,  such  as  those  empti  or  venditi,  pro  socio,  lorati 
or  conducti,  or  contracts  giving  rise  to  actions  in  factum,  in  which 
the  condiction  would  not  be  given  against  the  paterfamilias,  sxui 
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in  which  recourse  must  be  had  to  the  prmtorian  actions  proper  to 
the  kind  of  contract.  These  praetorian  actions  would,  in  the  par- 
ticular case  of  the  paterfamilias,  receive  a slight  modification  of 
form  and  a new  name,  and  he  termed  quod  jussu,  de  in  rem 
verso,  de  peculio,  &c.,  though  remaining  substantially  empti, 
locati,  pro  socio,  Sic.,  accordmg  to  the  diaracter  of  the  trans- 
action. 


Trr.  vm.  DE  NOXALIBUS  ACTIONIBUS. 

Ex  malefious  serromm,  veluti  si  The  wrongful  acts  of  a slave,  whe- 
fnrtum  fecerint  ant  bona  rapuerint  ther  he  commits  a theft  or  robbery,  or 
aut  damnum  dederint  aut  injuriam  does  any  damage  or  injury,  give  rise 
commiserint,  nozales  aotiones  pro-  to  noxal  actions  in  which  the  master  of 
ditm  sunt,  quibns  domino  dainnato  the  slave,  if  judgment  is  against  him, 
permittitur,  aut  litis  estimationem  may  either  pay  the  estimate  amount 
Bufferre  aut  hominem  noz»  dedere.  of  damage  done,  or  deliver  up  his 

slave  as  a nozo. 

Gai.  iv.  75 ; D.  ix.  4.  L 

We  now  pass  to  actions  given  to  enforce  obligations  arising 
from  the  delicts  of  persons  alieni  juris.  These  actions,  whiem 
were  given  -against  the  master  of  the  slave,  and,  in  ancient  times, 
against  the  parent  of  the  jUiusfamilias,  were  termed  noxales  be- 
cause the  master  or  parent  could  rid  himself  of  all  liability  by 
abandoning  the  slave  or  child  committing  the  delict  to  the  person 
injured.  There  was,  however,  no  distinct  actio  noxalis.  The 
action  brought  on  the  delict  was  one  furti,  vi  bonorum  raptorum, 
Sic.,  as  the  case  might  be,  the  difference  being  that  the  condem- 
natio  was  alternative,  either  to  pay  so  much  or  to  abandon  the 
slave,  instead  of  simply  to  pay  so  much. 

If  at  any  time,  either  before  or  after  the  litis  contestatio,  the 
master  abandoned  the  slave,  all  right  of  action  for  damages  against 
him  became  immediately  extinct.  The  actio  noxalis  had  thus  a 
kind  of  resemblance  to  the  actiones  arbitrarice,  in  which  thejiidex 
first  ordered  the  defendant  to  make  satisfaction,  and  then,  if  he 
did  not  comply,  proceeded  to  condemn  him.  In  two  cases  the 
master  could  not  escape  liability  by  giving  up  the  slave : (1)  if  he 
falsely  denied  that  the  slave  was  in  his  power  (D.  ii.  9.  2.  1); 
(2)  if  the  master  could  have  prevented  the  delict  (D.  ix.  4.  2.  1). 

L Noxa  autem  est  corpus,  quod  1.  Noia  is  the  body  that  has  done 
nocuit,  id  eat  servos ; noxia  ipsum  the  wrongful  act,  i.e.  the  slave.  Nozia 
maleficium,  veluti  furtum,  damnum,  is  the  wrongful  act  itself,  that  is,  the 
rapina,  injuria.  theft,  the  damage,  the  robbery  with 

violence,  or  injury. 

D.  ix.  1.  1.  L 

2.  Snmma  autem  ratione  perniis-  2.  It  is  with  great  reason  that  the 
sum  est  noxffi  deditione  defungi : master  is  pennitted  to  deliver  up  the 
namquc  erat  iniqnnm,  nequitiam  ofifending  slave ; for  it  wonld  be  very 
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eorurn  ultra  ipsorum  corpora  domi-  unjust,  when  a slave  does  a wrongful 
uis  damnosaui  esse.  act,  to  subject  the  master  to  any  fur- 

ther damage  beyond  that  of  losing  the 
slave  himself. 

Qai.  iv.  75. 

3.  Dominus  noxali  judicio  servi  3.  A master  sued  in  a nozal  action 

sui  nomine  oonventus,  servum  actori  on  account  of  his  slave,  frees  himself 
noxie  dedendo  liberator.  Nee  minus  if  he  gives  up  his  slave  to  the  plaintifl^ 
l>orpctuum  ejns  dominium  a domino  and  then  the  property  in  the  slave  is 
transfertur  : si  autem  damnum  ei,  thus  transferred  for  ever ; but,  if  the 
cui  deditus  est,  resarcierit  qniesita  slave  can  procure  money,  and  satisfy 
pocunia,  auxilio  prtetoris,  invito  the  master  to  whom  he'  has  been  given 
domino,  manumittitor.  up  for  sJl  damages  be  has  sustained,  he 

is  manumitted  by  the  intervention  of 
the  praetor,  though  against  the  wish  of 
' his  new  master. 

4.  Sunt  autem  oonstitots  noxsi-  4.  Noxal  actions  are  established 
les  aotiones  aut  legibus  ant  edicto  either  by  the  laws,  or  by  the  edict  of 
pnetoris : legibus  veluti  furti  lege  the  prietor.  By  the  laws,  as  for  theft, 
duodeeim  tabularum,  damni  injuriiB  by  the  law  of  the  Twelve  Tables  ; for 
lege  Aquilia : edioto  pnetoris  veluti  wrongful  damage,  b^  the  tex  Aquilia ; 
iujuriarum  et  vi  bonorum  raptorum.  by  the  prstor’s  edict  as  for  injuries 

and  robbery  with  violence. 

Gai.  iv.  76. 

Tliese  are  but  examples ; any  delict  whatsoever  committed  by 
a slave  would  furnish  ground  for  an  actio  noxalia. 

5.  Omnis  autem  nozalis  actio  5.  Every  noial  action  follows  the 

caput  sequitur.  Nam  si  servus  tuus  delinquent  The  delicts  committed 
noziam  commiserit,  quamdiu  in  tna  by  your  slave  are  a ground  of  action 
I>otestate  sit  tecum  est  actio  ; si  in  against  you,  while  the  slave  belongs  to 
alterius  potestatem  pervencrit  cum  you  ; if  the  slave  becomes  subject  to 
illo  incipit  actio  esse,  aut  si  manu-  another,  the  action  must  be  brought 
missus  fuerit,  direeto  ipse  tenetur  against  the  new  master ; but  if  the 
et  extinguitur  nozs  deditio.  Ex  slave  is  manumitted,  the  action  is 
diverso  quoque  directa  actio  noxalis  brought  directly  against  him,  and  there 
esse  incipit : nam  si  liber  homo  cannot  then  be  any  giving  up  of  the 
noxiam  commiserit  et  is  servus  tuus  slave  in  satisfaction.  Conversely,  an 
esse  cosperit  (quod  oasibus  quibus-  action,  which  was  at  first  direct,  may 
dam  effici  primo  libro  tradiilimus),  afterwards  become  noxal ; for  if  a free- 
incipit  tecum  esse  noxalis  aotio,  qu»  man  commits  a wrongful  act,  and  then 
ante  directa  fuisset.  becomes  your  slave,  which  may  happen 

in  some  cases,  of  which  we  have  spoken 
in  our  First  Book,  then  the  direct  ac- 
I tion  against  the  slave  is  changed  into 

a noxtd  action  against  you. 

Gai.  iv.  77. 

It  was  the  person  in  possession  of  the  slave,  not  necessarily  his 
owner,  who  was  liable  for  his  delicts.  The  references  to  the  First 
Book  are  Tit.  3.  4,  and  Tit.  16.  1. 

6.  Si  servus  domino  noziam  com-  6.  If  a slave  oommits  a wrongful 
miserit,  actio  nulla  nasciturinamque  act  against  his  master,  no  action  can 
inter  dominum  et  eum,  qui  in  ejus  be  brought ; for  no  obligation  can  arise 
|x>tcstate  est,  nulla  obligatio  nasci  between  a master  and  one  in  his  power; 
|x)tcst.  Ideoque  et  si  in  alienam  and  if  the  slave  passes  under  the  power 
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potestatem  servuR  pervenerit  aut 
uianuiiiissus  fucrit,  iieque  cum  ipso 
ncquo  cum  oo,  cujus  niuic  in  potes- 
tato  sib,  agi  potest.  Unde  si  alienus 
servus  noxiam  tibi  coinmiserit  et  is 
postea  in  potestate  tua  esse  coeperit, 
inbercidit  actio,  quia  in  eum  casum 
deducts  sit,  in  quo  oonsistere  non 
potuit ; ideoquo  licet  exierit  de  tua 
potestate,  agere  non  potes,  quemad- 
mndum  si  dominns  in  servtun  suum 
aliquid  commiserit,  nec  si  mannmis- 
sus  vel  alienatns  iuerit  servus,  ullam 
actionem  contra  dominum  habere 
potest. 

Gai. 


of  another  master,  or  is  manumitted, 
no  action  can  bo  brought  either  against 
him  or  his  new  master ; whence  it 
follows,  that,  if  the  slave  of  another 
should  commit  a wrongful  aot  against 
^ou,  and  become  your  slave,  the  action 
IS  extinguished,  as  it  has  become  im- 
possible in  the  actual  position  of  the 
parties  And  although  he  subsequently 
passes  out  of  your  power,  yet  you 
cannot  bring  an  action.  Neither,  if  a 
master  injures  his  slave  in  any  way, 
can  the  slave,  after  having  been  alien- 
ated or  manumitted,  bring  any  action 
against  his  master, 
iv.  78. 


The  Proculians  had  thought  that  a master  could,  after  a slave 
had  passed  out  of  his  power,  bring  an  action  against  the  slave  for 
anything  done  by  him  before  he  became  his  slave.  (Gai.  iv.  78.) 


7.  Sed  veteres  quidem  htec  et  in 
filiisfamilias  masoulis  et  feminis  ad- 
miscrunt.  Nova  autem  hominum 
conversatio  hujusmodi  asperitatem 
recte  respuendam  esse  existimavit  et 
ab  usn  communi  hteo  penitus  reces- 
sit : quis  enim  patitur  filium  suum 
et  msudine  filiam  in  noxam  alii  dare, 
ut  pene  per  corpus  filii  pater  mams, 
quain  filius  periolitetur,  cum  in  filia- 
bus  etiam  pudicitiie  favor  hoc  bene 
excludit  ? Et  ideo  placuit,  in  servos 
tontummodo  noxales  actiones  esse 
proponendos,  cum  apud  veteres 
legum  commentatores  invenimus 
sicpius  dictum,  ipsos  filiosfomilias 
pro  suis  delictis  posse  conveniri. 


7.  The  ancients,  indeed,  applied 
the  same  rules  to  children  of  noth 
sexes  in  the  power  of  ascendants ; but 
the  feeling  of  later  times  has  rightly 
rejected  such  extreme  rigour,  and  it 
has  therefore  passed  wholly  into  dis- 
use. For  who  could  bear  to  deUver 
up  as  a noxa  a son,  and  still  more  a 
daughter?  for,  in  the  person  of  his 
son,  the  father  would  almost  suffer 
more  than  the  son  himself,  and  mere 
regard  to  decency  forbids  such  treat- 
ment of  a daughter.  Noxal  actions 
have,  therefore,  been  allowed  to  apply 
to  slaves  only ; and  we  find  it  oft^ 
laid  down  in  the  older  jurists,  that  an 
action  may  be  brought  directly  against 
sons  in  power  for  their  wrongful  acts. 


Gai.  iv.  76,  77-79 ; D.  ix.  4.  33-35. 


A jiliusfamilias  could  be  sued  for  delicts,  and  then  the 
plaintiff  could  by  an  actio  judicati  recover  from  the  father  up 
to  the  amount  of  the  peculivm.  (Tit.  7.  6 note.) 


Tit.  IX.  SI  QUADRUPES  PAUPERIEM  FECISSE 
IDICETUR. 


Animalium  nomine,  quie  rations 
caront,  si  quidem  lascivia  aut  fervore 
ant  feritate  panperiem  fecerint, 
noxalis  actio  lege  duodecim  tabul- 
arum  prodita  est  (quie  animalia  si 
noxiE  dedantnr,  proficiunt  reo  od 
hberationem,  quia  ita  lex  duodecim 
tabulamni  scripts  est);  puta  si 


A noxal  action  is  given  by  the  law 
of  the  Twelve  Tables,  when  irrational 
animals,  through  wantonness,  rage,  or 
ferocity,  have  done  any  damage;  as, 
for  example,  if  a kicking  horse  should 
kick,  or  an  ox,  apt  to  gore,  should 
inflict  an  injury  with  his  homa  If 
the  animals  are  delivered  up  in  satis- 
B H a 
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cquuB  calcitrosas  calco  percnsaerit 
aiit  bos  comu  potere  solitug  petierit. 
llicc  autom  actio  in  his,  qux  contra 
natoram  moventor,  locum  habet: 
cetemm  si  genitaUs  sit  feritas,  ces- 
sat.  Denique  si  ursus  fugit  a do- 
mino et  sic  nocuit,  non  potest  quon- 
dam dominns  conveniri,  quia  desiit 
dominos  esse,  ubi  fera  evasit.  Pau- 
perios  autem  est  damnum  sine  in- 
juria facientis  datum : nee  enim 
potest  animal  injuriam  fecisse  dici, 
quod  sensu  c»ret.  Haec  quod  ad 
noxaleiu  actionem  pertinet. 


faction  for  the  damage  done,  the 
owner  is  secured  against  any  action  ; 
such  is  the  law  of  the  Twelve  Tables. 
But  this  action  can  only  be  brought  in 
the  case  of  animals  acting  contrary  to 
their  nature,  for,  when  the  ferocity  of 
a beast  is  innate,  no  action  can  be 
brought  BO  that,  if  a bear  breaks  loose 
from  his  master,  and  has  so  done  mis- 
chief, the  master  cannot  be  sued ; for  be 
ceased  to  be  the  master  as  soon  as  the 
wild  boast  escaped.  The  word  pau- 
peries  denotes  a damage  done  without 
any  wrong  intent : for  an  animal  void 
of  reason  cannot  be  said  to  have  bad  a 
wrong  intent.  Thus  much  as  to  the 
noxal  action. 


D.  ii.  1.  1.  pr.,  8,  4,  7,  10. 


Although  in  the  Twelve  Tables  the  word  quadrupes  was  used, 
all  animals  were  held  to  be  included  under  it. 

The  distinction  noticed  in  the  text  is  that  between  an  animal 
with  an  inborn  fierceness  {genitalis  fentas)  and  one  with  a con- 
firmed vicious  habit  (calcitrosus,  petere  solitus).  The  owner  of 
the  latter  only  was  liable  to  the  actio  noxalis  given  by  the  Twelve 
Tables. 

If  an  animal  fierce  by  nature  did  any  damage  while  in  the 
keeping  of  any  one,  his  keeper  would  be  liable  to  an  actio  utilis, 
though  not  to  the  direct  oofio  noxalis  given  by  the  law  of  the 
Twelve  Tables.  (See  next  paragraph.) 


1.  Ceterum  sciendum  est,  cedili- 
tio  edicto  prohiberi  nos  canem,  ver- 
rem,  aprum,  ursum,  leonem  ibi 
habere,  qua  vulgo  iter  fit : et  si  ad- 
versus  ea  factum  erit  et  nocitum 
homini  libero  esse  dicetur,  quod 
bonum  et  eequum  judici  videtur, 
tanti  dominuB  condenmetur,  ceter- 
arum  rerum,  quanti  damnum  da- 
tum sit,  duplL  Prster  has  autem 
Eedibtias  actiones  ct  de  pauperie 
locum  habebit : numquam  enim  ac- 
tioncs  pnesertim  poenales  de  eadem 
re  concurrentes  aUa  aliam  consumit. 


1.  It  must  be  observed,  that  the 
edict  of  the  sedile  forbids  any  man  to 
keep  a dog,  a boar,  a wild  boar,  a bear, 
or  a bon,  where  there  is  a public  road : 
and,  if  this  prohibition  is  disobeyed, 
and  thus  any  freeman  receives  hurt, 
the  master  of  the  beast  may  be  con- 
demned at  the  discretion  of  the  judge ; 
and,  in  case  of  damage  to  anything  else, 
the  condemnation  must  be  in  double 
the  amount  of  damage  done.  Besides 
the  Eedilitian  action,  the  action  <U  pau- 
perie  may  also  be  brought  against  the 
same  person ; for  when  differentactions, 
especially  penal  actions,  may  be  each 
brought  on  account  of  the  same  thing, 
the  employment  of  one  does  not  pre- 
vent the  employment  of  another. 


D.  xxi.  1.  40-42 ; D.  iliv.  7.  60. 


The  same  delict  might  be  resolvable  into  two  distinct  offences. 
A slave  is  corrupted,  and  then  made  to  commit  a theft.  A sepa- 
rate action  lay  for  each  offence.  Or  the  same  delict,  though  con- 
•sisting  of  one  offence,  might  come  imder  two  heads  of  delict.  A 
slave  is  injured  by  being  bejiten,  and  an  action  would  lie  injwri- 
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arum,  or  under  the  lex  Aquilia.  The  master  might  bring  both 
actions  in  succession,  but  he  would  only  recover  in  the  second  any 
special  advantages  which  that  action  might  give  him  beyond  what 
the  first  had  given.  (D.  xliv.  7.  34.  pr.j 


Tit.  X.  DE  HIS,  PER  QUOS  AGERE  POSSUMUS. 


Niuo  adinonendi  sumoB,  agere 
posse  quetulibet  aut  suo  nomine  aut 
alieno.  Alieno  veluti  procuratorio, 
tntorio,  ouratorio,  cum  olim  in  usu 
fuisset,  alterius  nomine  agere  non 
posse  nisi  pro  populo,  pro  Tibertate, 
pro  tutela.  Preterea  lege  Hostilia 
permissum  est  furti  agere  eorum 
nomine,  qoi  apud  hostes  essent  aut 
rei  publicEB  causa'  abessent  quive  in 
eorum  oujus  tutela  essent.  Et  quia 
hoe  non  minimam  inoommoditatem 
babebat,  quod  adieno  nomine  Deque 
agere  neque  excipere  actionem  lice- 
bat,  cceperunt  homines  per  procura- 
toros  litigare : nam  et  morbus  et 
aetas  et  neccssaria  peregrinatio  item- 
que  aliie  multo!  causae  seepe  impedi- 
mento  sunt,  quo  minus  rem  suam 
ipsi  ezsequi  possint. 


'We  must  now  remark,  that  a per- 
son may  conduct  an  action  either  in 
his  own  name,  or  in  that  of  another, 
as,  for  instance,  if  he  is  a procurator, 
a tutor,  or  a curator;  but  anciently, 
custom  forbad  one  person  conducting 
an  action  in  the  name  of  another,  un- 
less for  the  people,  for  freedom,  or  for 
a pupil  The  lex  Hostilia  afterwards 
permitted  an  actio  furti  to  be  brought 
in  the  names  of  those  who  were  pri- 
soners in  the  hands  of  an  enemy,  of 
persons  absent  in  the  service  of  the 
state,  or  of  those  under  the  tutorship 
of  such  persons.  But,  as  it  was  found 
to  be  exceedingly  inconvenient,  that 
one  man  should  be  prohibited  from 
bringing  or  defending  an  action  in  the 
name  of  another,  it  by  degrees  became 
a practice  to  sue  by  procurators.  For 
ill-health,  old  age,  unavoidable  jour- 
neys, and  many  other  causes,  con- 
tinually prevent  men  from  being  able 
to  attend  personally  to  their  own 
affairs. 


Qai.  iv.  82 ; D.  1 17.  123.  pr. ; D.  iil  3.  1.  2. 


The  old  principle  of  Roman  law  was,  that  no  one  could  re- 
present another,  and,  with  the  exceptions  noticed  in  the  text,  this 
principle  was  rigorously  observed  during  the  period  of  the  actions 
of  law. 

By  agere  pro  populo  was  meant  bringing  an  actio  popularia 
(earn  popularem  actionem  dicimus  quee  auum  jus  populo  tuetur, 
D.  xlvii.  23. 1) ; by  agere  pro  libertate  was  meant  becoming  asser- 
tor  libertatis  for  a slave  (see  Introd.  sec.  96) ; and  by  agere  pro 
tutela,  bringing  an  action  on  behalf  of  a pupil. 

Under  the  system  of  formulae,  the  first  step  towards  breaking 
through  the  old  rule  was  the  permitting  a cognitor  to  be  appointed. 
A cognitor  was  a person  who  was  appointed  by  one  of  the  parties 
to  a suit  to  conduct  it  for  him.  The  cognitor  himself  was  not 
necessarily  present  when  he  was  apjjointed,  but  it  was  necessary 
that  the  appointment  should  be  made  before  the  magistrate,  in 
presence  of  the  adversary,  and  by  a certain  form  of  words.  For 
instance,  a plaintill'  speaking  generally  of  his  action  would  say, 
‘ Qnoil  ego  tectim  agere  volo,  in  cam  rem  Lucium  Titium  cognito- 
rem  do Other  forms,  adapted  to  other  cases,  are  given  in  Gains 
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(iv.  83).  The  name  of  the  principal  was  inserted  in  the  intentio, 
that  of  the  representative  in  the  condemnatio.  (Gai,  iv.  86.)  In 
the  case  of  a cognitor,  the  actio  judicati  was  for  or  against  the 
party  to  the  suit. 

The  next  step  was  to  permit  a procurator  appointed  hy  a man- 
date to  conduct  a suit,  but  at  first  he  did  so  in  his  own  name,  for 
it  was  not  till  a later  period  of  Roman  law  that  a procurator  could 
expressly  represent  his  principal.  He  had  accordingly,  before  Jus- 
tinian, if  plaintiff,  to  give  security  ratam  rem  dominum  kabi- 
turwm,  and,  if  defendant,  to  give  security  judicatum  solvi,  as 
explained  in  the  next  Title.  If  a person  offered  to  conduct  a suit 
for  another  as  procurator  voluntarius,  and  could  not  produce  an 
authorisation,  he  was  allowed  to  act,  not  as  mandatary,  but  as  ne- 
gotiorum  gestor,  if  he  acted  in  good  faith,  and  gave  security  for 
ratification.  (Gai.  iv.  84.)  The  actio  judicati  lay  for  or  against 
the  procurator,  and  not  the  party.  Subsequently;  when  the  man- 
date was  clear,  or  if  the  mandator  was  present  and  gave  it,  the 
procurator  was  considered  as  only  representing  the  party,  and  the 
actio  judicati  was  given  to  or  against  the  party,  not  the  procu- 
rator {Vat.  Frag.  331),  and  this  was  extended  to  the  case  of  the 
negotiorum  gestor,  who,  although  atfirst  acting  without  a mandate, 
afterwards  showed  that  the  party  approved  what  he  did.  (D.  v.  1. 
56.)  Thus  the  procurator  had  taken  the  place  of  the  cognitor,  and 
it  is  only  of  the  former  that  Justinian  speaks. 

1.  Procurator  neque  certia  verbis  1.  A procurator  is  appointed  with- 

neque  preesente  adversario,  immo  out  any  particular  form  of  words,  nor 
plerumque  ignorante  eo  oonstituitur ; is  the  presence  of  the  adverse  party 
cuicumqueenimpermiserisremtuam  required;  indeed,  it  is  generally  done 
agere  aut  defenders,  is  procurator  without  his  knowledge.  For  any  one 
intellegitur.  is  considered  to  be  your  procurator 

whom  you  have  allowed  to  bring  or  to 
defend  an  action  for  you. 

Gai.  iv.  84. 

2.  Tutores  et  curatores  quemad-  2.  How  tutors  and  curators  are 

modum  constituuntur,  primo  libro  appointed  has  been  already  explained 
exposilum  est.  in  the  First  Book. 

Gai.  iv.  85. 

If  the  tutor,  in  appearing  for  the  pupil,  had  merely  discharged 
a duty  forced  upon  him,  the  actio  judicati  (i.e.  the  action  brought 
to  enforce  the  sentence)  was  given  to  or  against  the  pupil.  If  the 
tutor  chose  to  appear  for  the  pupil  when  he  need  have  done 
nothing  more  than  authorise  the  pupil  to  appear  himself  {si  se  liti 
obtulit),  the  actio  judicati  was  given  to  or  against  the  tutor.  The 
case  was  the  same  as  regards  the  curators  of  persons  under  the  age 
of  twenty-five.  (D.  xxvi.  7.  2.  pr. ; D.  xxvi.  9,  5.  pr.) 
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Tit.  XI.  DE  SATISDATIONIBUS. 


One  system  of  taking  securities 
prevailed  in  ancient  times ; custom  has 
introduced  another  in  modern  times. 
Formerly,  in  a real  action  the  possessor 
was  compelled  to  give  security,  so  that 
if  he  lost  his  cause,  and  did  not  either 
restore  the  thing  itself,  or  pay  the  es- 
timated value  of  it,  the  pleiintiff  might 
either  sue  him  or  his  sureties ; this 
species  of  security  was  termed  judica- 
turn  tolvi,  nor  is  it  di£Bcult  to  under- 
stand why  it  was  so  called.  For  the 
plaintiff  used  to  stipulate  that  what 
was  adjudged  to  him  should  be  paid. 
And  with  still  greater  reason  was  a 
person  sued  in  a real  action  obliged  to 
give  security  if  he  was  defendant  in 
the  name  of  another.  A plaintiff  in  a 
real  action  suing  in  his  own  name,  was 
not  obliged  to  give  security;  but  a 
procurator  bringing  a real  action  had 
to  give  security  that  his  acts  would  be 
ratified  by  the  person  for  whom  he 
acted  ; for  there  was  a danger  lest  the 
person  should  bring  a fresh  action  for 
the  same  thing.  By  the  words  of  the 
edict,  tutors  and  curators  were  bound 
to  give  security,  as  well  as  procurators, 
but  it  was  sometimes  dispensed  with 
when  they  were  the  plaintiffs.  Such 
was  the  practice  with  regard  to  real 
actions. 

Qai.  iv.  89,  90,  90,  98  100. 

Judicatum  solvi  stipulatio  trcs  clauaulaa  in  unvm  coUatas 
habel ; de  re  judicata,  dc  re  defendenda,  de  dolo  malo.  (D.  xlvi. 
7.  6.)  There  ■were  three  objects  .secured  by  the  caufiojudicofum 
solvi.  It  was  promised  (1)  that  tiie  litis  aistimatio,  the  amount  of 
what  was  adjudged  by  the  sentence,  should  be  paid  if  the  defendant 
sbould  be  condemned  and  should  not  give  back  the  thing  ; (2)  that 
the  defendant  should  take  all  the  proper  steps  in  defending  the 
action,  and  appear  to  receive  the  sentence  of  the  judge ; (3)  that 
the  defendant  should  use  no  dolus  malus,  should  not,  for  instance, 
give  back  the  thing,  but  give  it  in  a state  deteriorated  by  his  fault. 
The  object  of  the  defendant,  as  well  as  the  sureties,  binding  him- 
self for  the  litis  astimatio  (aut  cumi  eo  agendi,  says  the  text,  aut 
cum  Jidejussoribus),  was  to  give  the  plaintiff  his  choice  between  an 
action  ex  stipulatu,  which  was  often  preferred,  or  one  exjudicato, 
i.e.  upon,  or  to  enforce,  the  sentence.  The  object  of  making  the 
defendant  din'ctly  liable,  by  astipulation,  if  he  did  not  appear  to 
defend  the  action,  was  to  avoid  having  recourse  to  the  less  direct 


Satisdationum  modus  alius  anti- 
quitati  placuit,  alium  novitas  per 
usnm  amplexa  eat.  Olim  enim  si 
in  rem  agebatur,  satisdare  possessor 
compellebatur,  ut,  si  victus  nec  rem 
ipsam  restitueret  nec  litis  eestima- 
tionem,  potestas  esset  petitori  aut 
cum  eo  agendi  aut  cum  fidejussori- 
bus  ejus.  Que  satisdatio  appella- 
batur  judicatum  solvi ; unde  autem 
sic  appellabatur,  facile  est  intellc- 
gere.  Namque  stipulabatur  quis,  ut 
Bolveretur  sibi,  quod  fuerit  judica- 
tum. Multo  magis  is,  qui  in  rem 
0u;tione  conveniebatur,  satisdare  co- 
gebatur,  si  alieno  nomine  judicium 
accipiebat.  Ipse  autem,  qui  in  rem 
agebat,  si  suo  nomine  peteoat,  satis- 
dare non  cogebatur.  Procurator 
vero  si  in  rem  agebat,  satisdare 
jubebatur  ratam  rem  dominum  babi- 
turum  : perioolum  enim  erat,  ne 
iterum  dominus  de  eadein  re  expe- 
riatur.  Tutores  et  curatores  eodem 
modo,  quo  et  procuratores,  satis- 
dare del^re,  verba  edicti  faciebant. 
Sed  aliquando  bis  agentibus  satis- 
datio remittebatur.  Hoic  ita  erant, 
si  in  rem  agebatur. 
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mode  in  which  the  disobedience  of  the  defendant  to  obey  the 
magistrate’s  summons  was  made  to  benefit  the  plaintiff. 

Satisdare  possessor  compellebatur.  If  the  possessor  would  not 
give  the  cautio  judicatum  solvi,  the  possession,  by  means  of  an  in- 
terdict (see  'Kt.  15.  3),  was  transferred  to  the  plaintiflf,  if  he  was 
willing  to  give  the  security  which  his  adversary  refused  to  ^va 

Litis  CBstimatio.  Lis  here  signifies  the  subject  of  the  suit. 

MvXto  magis  si  alieno  nomine.  This  applied  to  the  procurator 
in  the  days  when  he  did  not  really  represent  the  principal.  The 
cognitoT  never  gave  security.  The  person  really  interested  in  the 
action  was  calM  dominus  litis ; when  the  procurator  did  not  re- 
present him,  but  came  forward  as  if  he  was  the  dominus  litis,  it 
was  necessary  to  guard  against-  the  real  dominus  litis  bringing 
another  action. 

Tutors  had  probably  to  give  security  in  all  cases  where  they 
were  the  party  defendant. 

1.  Sin  vero  in  personam,  ab  ao-  I.  In  personal  actions,  on  the  part 
toris  quidem  parte  eademobtincbant,  of  the  plaintifi|  the  same  rules  as  to 
quo)  diximuB  in  actions,  qua  in  rem  giving  security  were  observed  as  in 
ogitur.  Ab  ejus  vero  parte,  cum  real  actions.  As  to  the  defendant,  if 
quo  agitur,  si  quidem  alieno  nomine  he  appeared  in  the  name  of  another, 
aliquis  interveniret,  omnimodo  satis-  he  was  obliged  to  give  security,  for 
dabat,  quia  nemo  defensor  in  aliens  no  one  was  considered  a competent 
re  sine  satisdatione  idoneus  esse  defendant  in  behalf  of  another  unless 
creditur.  Quod  si  proprio  nomine  he  gave  security ; but  any  one  who 
aliquis  jndicium  acci^iebat  in  per-  defended  a personal  action  in  his  own 
sonam,  judicatum  solvi  satisdare  non  name  was  not  compelled  to  give  the 
cogebatur.  security  judicatum  solvi. 

Oai.  iv.  100-102. 


If  the  defendant  was  a cognitor,  the  dominus  litis  gave 
security  for  him.  (Vat.  Fragm.  317.) 

Gains  notices  (iv.  102)  that  in  some  few  exceptional  instances, 
a.s  if  the  action  was  one  judicati,  or  if  there  was  anything  to  make 
the  credit  of  the  defendant  suspected,  the  defendant  was  obliged 
in  personal  actions  to  give  security  judicatu/m  solvi. 


2.  Sed  heec  hodie  aliter  obser- 
vantur.  Sive  enim  quia  in  rem  ac- 
tione  convenitnr  sive  personaU  suo 
nomine,  nullam  satisdationem  prop- 
ter litis  cestimationem  dare  com- 
pellitur,  sed  pro  sua  tantnm  persona, 
quod  in  judicio  permanent  usque  ad 
tcrminum  litis,  vel  oommittitur  bus 
promissioni  cum  jurejurando,  quam 
juratoriam  cautionem  vocant,  vel 
nudam  promissionem  vel  satisdatio- 
nem  pro  qualitate  persona  sua  dare 
oompellitur. 


2.  At  present  a different  practice 
prevails.  A defendant  who  is  sued 
m his  own  name,  either  in  a real  or 
personal  action,  is  not  forced  to  give 
security  for  the  payment  of  the  esti- 
mated value  of  the  thing  sued  for,  but 
only  for  his  own  person,  that  is,  that 
he  will  remain  and  abide  the  judgment 
until  the  end  of  the  suit.  For  this 
security  recourse  may  be  had  to  the 
promise  on  oath  of  the  party,  when  the 
security  is  called  a cautio  juratoria,  or 
to  his  simple  promise  without  oath,  or 
to  a salUdatio,  according  to  the  quality 
of  the  jierson. 


a xiu  1.  17. 


In  judicio  permancat.  An  earlier  writer  would  probably  have 
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pointed  out  that  the  cautio  was  given,  when  the  parties  were 
before  the  praetor,  that  the  defendant  would  go  before  the  judex. 
But  in  Justinian’s  time  the  distinction  of  injure  and  injudicio 
was  done  away. 

We  gather  from  the  text,  that  whereas  under  the  old  law  the 
defendant  would  have  had  to  give  security  both  for  the  payment 
of  the  amount  at  which  the  subject-matter  of  the  action  was 
valued,  and  that  he  would  app^r  to  defend  himself  (pro  re  de- 
fendenda,  or,  as  here,  in  juaicio  permaneat),  under  Justinian’s 
legislation  ho  did  not  engage  at  all  for  the  former,  and  for  the 
latter  he  did  not  necessarily  give  the  security  of  a fidejussor,  but, 
if  a vir  illustris  (see  Tit.  4.  10  note),  only  pledged  himself  by 
oath,  or  even  by  a simple  promise.  (C.  xii.  1.  17.) 


3.  Sin  autem  per  procuratorem 
lie  vel  infertor  vel  Busoipitur,  in  ac- 
toris  quidem  persona,  si  non  man- 
datum  aotis  insinuatum  est  vel 
prffisens  dominus  litis  in  judicio 
proouratoris  sui  personam  oonfirma- 
verit,  ratam  rem  dominum  babi- 
tunim  satisdationem  procurator  dare 
compeUitur,  eodem  observando  et 
si  tutor  vel  curator  vel  abee  tales 
personse,  que  abenanim  rerum  gu- 
oemationem  recepenmt,  litem  qui- 
busdam  per  abnm  infemnt. 


4 Sin  vero  aliquis  convenitnr,  si 
quidem  prsesens  procuratorem  dEirc 
paratus  est,  potest  vel  ipse  in  judi- 
cium venire  et  sui  proouratoris  per- 
sonam per  judicatum  solvi  satisda- 
tionis  sollemnes  stipulationes  firmare 
vel  extra  judicium  satisdationem  ex- 
ponere,  per  quam  ipse  sui  procura- 
toris  fidejussor  existit  pro  omnibus 
judicatum  solvi  satisdationis  clan- 
subs.  Ubi  et  de  bypotbeca  suarum 
rerum  con  venire  compelbtur,  sive  in 
judicio  promiserit  sive  extra  judi- 
cium caverit,  ut  tarn  ipse  quam 
beredes  ejus  obbgentur : alia  insuper 
oautela  vel  satisdatione  propter 
personam  ipsins  exponenda,  quod 
tempore  sententise  reoitandee  in 
judicio  invenietur,  vel  si  non  venerit, 
omnia  dabit  fidejussor,  quee  oondem- 
natione  continentur,  nisi  fuerit  pro- 
vocatum. 


3.  But,  where  a suit  is  commenced 
or  taken  up  by  a procurator  as  plain- 
tiff, if  a mandate  of  appointment  is  not 
registered,  or  if  tbe  person  wbo  really 
brings  tbe  action  does  not  bimself 
appear  before  tbe  judge  to  confirm  tbe 
appointment  of  tbe  procurator,  then 
tbe  procurator  bimself  is  obliged  to 
give  security  that  tbe  person  for  whom 
be  acts  wUl  ratify  bis  proceedings. 
Tbe  same  rule  appbes  also  if  a tutor, 
curator,  or  any  otner  person,  wbo  bas 
undertciken  to  manage  tbe  affairs  of 
another,  brings  an  action  through  a 
third  party. 

4.  As  to  the  defendant,  if  he  ap- 
pears and  wishes  to  appoint  a pro- 
curator, be  may  either  bimself  come 
before  tbe  judge,  and  there  confirm 
the  authority  of  tbe  procurator,  by 
giving  with  a solemn  stipulation  the 
caution  called  judicatum  solvi,  or  be 
may  give  such  a security  elsewhere, 
and  Income  bimself  tbe  fidejussor  of 
his  own  procurator,  as  to  each  clause 
of  the  o&\xtion  judicatum  solvi ; amd  he 
is  compelled  to  subject  all  his  property 
to  a hypotheca,  whether  he  promises 
before  the  judge  or  not,  and  this  obli- 
gation binds  not  only  bimself  but  his 
neirs.  He  must  also  give  further  se- 
curity as  to  his  own  person,  that  he 
will  hinoself  appear  at  the  time  when 
jud^ent  is  given,  or  that,  if  he  fails 
to  do  so,  hisfidejussor  will  pay  all  that 
is  fixed  to  he  paid  by  the  sentence,  un- 
less the  decision  is  appealed  against. 


For  the  clausulce  of  the  cautio  judicatum  solvi,  see  note  on 
the  introductory  paragraph  of  this  THtle. 

Alia  insuper  cautela.  This  was  to  insure  that  the  actio 
judicati  should  be  given  against  the  real  dominus  litis. 
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6.  Si  vero  reus  prsesto  ex  qua- 
cumque  causa  non  fuerit  et  alius 
velit  dcfensionem  subire,  nulla  dif- 
ferentia inter  actiones  in  rem  vel 
personales  introducenda,  potest  hoc 
facere,  ita  tamen  ut  satisdationein 
judicatum  solvi  pro  litis  preestet 
sestimatione.  Nemo  enim  secundum 
vetercm  regulam,  ut  jam  dictum  est, 
alicnse  rei  sine  satisdatione  defensor 
idoneus  intellcgitur. 

6.  Quse  omnia  apertius  et  per- 
fectissime  e cottidiano  judiciorum 
Qsu  in  ipsis  rerum  documentis  ap- 
parent. 

7.  Quam  formam  non  solum  in 
hac  regia  urbe,  set  et  in  omnibus 
nostris  provinctis,  etsi  propter  im- 
peritiam  aliter  forte  celeorantur, 
optinere  censemus,  cum  necesse  cst 
omnes  provincias  caput  omnium 
nostrarum  civitatum,  id  est  banc 
regiam  urbem,  ejusque  observantisun 
sequi 


5.  But  if,  from  any  cause,  a defend- 
ant does  not  appear,  and  another  per- 
son is  willing  to  defend  the  action  for 
him,  he  may  do  so  (nor  does  it  make 
any  difference  whether  the  action  is 
real  or  personsJ),  but  he  must  give 
Becurity  judicatum  solvi  to  the  amount 
of  what  is  at  stake ; for,  according  to 
the  old  rule  of  law  we  have  just  men- 
tioned, no  one  is  held  a competent 
defendant  for  another  without  giving 

‘ security. 

6.  All  this  will  be  learned  more 
clearly  and  fully  by  observation  of  the 
ordinary  judici^  proceedings  in  cases 
which  may  serve  as  examples. 

7.  We  order  that  these  rules  shall 
be  observed  not  only  in  this  our  royal 
city,  but  also  in  sJl  our  provinces, 
although  other  iisages  may  be  now 
adopted  there  through  ignorance ; for 
it  is  necessary  that  all  the  provinces 
should  conform  to  the  practice  of  our 
royal  city,  which  is  supreme  above  all 
others. 


Tit.  XII.  DE  PERPETUIS  ET  TEMPORALIBUS  ACTIO- 
NIBUS,  ET  QU^  AD  HEREDES  VEL  IN  HEREDES 
TRANSEUNT. 


Hoc  loco  admonendi  sumus,  eas 
quidem  actiones,  quas  ex  lege  sena- 
^sve  consulto  sive  ex  sacris  con- 
stitutionibus  proficiscuntur,  perpe- 
tuo  Bolere  antiquitus  competere, 
donee  sacree  constitutiones  tarn  in 
rem  quam  personalibus  actionibus 
certos  fines  dederunt : eas  vero,  quse 
ex  propria  prsetoris  jurisdictions 
pendent,  plerumque  intra  annum 
vivere  (nam  et  ipsius  prsetoris  intra 
annum  erat  imperium).  Aliquando 
tamen  et  in  perpetuum  extendimtxir, 
id  est  usque  ^ finem  constitutionibus 
introductum,  qualcs  sunt  hse,  qutis 
bonorum  possessori  cetcrisque,  qui 
heredis  loco  sunt,  accommodat. 
Furti  quoque  msmifesti  actio,  quam- 
vis  ex  ipsius  pnetoris  jurisdictione 
proficiscatur,  tamen  porpetuo  datnr : 
absurdum  enim  esse  existimavit, 
sumo  earn  terminari. 

Gal  iv. 

In  the  introductory  note  to 
may  ask  as  to  actions,  within 


We  ought  here  to  observe  that  the 
sections  derived  from  a law,  from  a 
senatuacoTisultum,  or  from  imperial 
constitutions,  could  formerly  be  exer- 
cised at  any  length  of  time,  however 
great ; until  imperisd  constitutions 
assigned  fixed  limits  both  to  resJ  and 
to  personal  siotions.  Of  the  actions 
derived  from  the  jurisdiction  of  the 
praetor,  the  greater  part  last  only  during 
one  yesur,  for  this  was  the  limit  of  the 
priD tor’s  authority.  Sometimes,  how- 
ever, these  suitions  sure  perpetual,  that 
is,  last  until  the  time  introduced  by  the 
constitutions  ; such  are  those  given  to 
the  bonorum  possessor  and  to  others 
standing  in  the  plsuM)  of  the  heir.  The 
skction  furti  mantfesti,  also,  though 
proceeding  from  the  jurisdiction  of  the 
prsetor,  is  yet  perpetual,  for  it  seemed 
absurd  to  limit  its  duration  to  a year. 

110,  111. 

Title  6,  it  has  been  said  that  we 
what  time  they  may  be  brought, 
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within  what  delay  the  proceediiijfs  must  be  finished,  and  what  is 
the  effect  of  a judgment  in  case  of  fresh  proceedings  being  insti- 
tuted. The  second  of  these  points  is  not  noticed  in  the  Institutes, 
the  rules  as  to  the  period  of  finishing  the  suit  having  become 
obsolete.  The  third  is  treated  of  in  the  next  Title,  par.  5.  We 
have  now  to  consider  the  first,  namely,  how  long  the  right  of 
action  lasted  from  its  inception,  i.e.  from  the  time  when  the 
plaintiff  could  have  brought  an  action. 

Under  the  formulary  system,  the  general  rule  was  that  actions 
arising  from  the  law,  a senaiusconsultum,  or  constitutions,  in- 
cluding an  action  arising  out  of  the  old  civil  law,  were  perpetual ; 
that  is,  there  was  no  limit  to  the  time  in  which  they  could  be 
brought.  On  the  other  hand,  praetorian  actions  were  annual,  i.e. 
must  be  brought  within  an  annus  utilis,  or  year  made  up  of  days 
in  which  there  was  no  obstacle  to  the  plaintiti’  appearing  in  court, 
so  that  more  than  twelve  months  might  be  included.  This  time 
of  a year  was  probably  suggested  by  the  duration  of  the  praetor’s 
office,  but  it  had  nothing  to  do  with  any  one  praetor  being  in  oflSco. 
It  was  merely  a limited  time  during  which  the  praetor,  in  creating 
an  action,  fixed  that  it  must  be  brought. 

To  the  rule  that  praetorian  actions  were  annual,  there  were, 
however,  exceptions  of  a very  wide  kind.  The  text  mentions  the 
actions  given  to  a bonorum  possessor,  and  to  every  one  placed  in 
loco  heredis,  and  also  the  praetorian  action  for  furtum  manifes- 
tum,  which  was  perpetual  because  it  was  a commutation  of  capital 
puni.shment.  (Gai.  iv.  111.)  Further,  all  praetorian  actions  rci 
persecutoricB,  for  the  sake  of  the  thing,  including  all  actions  on 
contracts  for  the  simple  value,  were  perpetual,  unless  the  action 
wais  one  not  extending,  but  directly  contradicting,  the  civil  law, 
when  it  was  annual.  An  example  will  show  what  wats  meant  by 
this  distinction.  The  actio  Pwdiciana  (Tit.  6.  4),  given  to  ex- 
tend the  operation  of  usucapion,  was  perpetual,  but  the  actio 
rescissoria,  given  to  rescind  usucapion  (Tit.  6.  5),  was  annual. 
(D.  xliv.  7.  35.  pr.)  We  may,  therefore,  almost  reverse  the  de- 
scription of  praetorian  actions,  and  say  that  they  were  perpetual 
except  when  they  were  (1)  penal  (the  actio  furti  manifestiocing, 
however,  [>erpetual),  or  (2)  rei  persecutorice,  and  in  direct  opposi- 
tion to  the  civil  law. 

Sacra  constitutiones  certos  fines  dederunt.  In  A.D.  424,  Theo- 
dosius II.  enacted  that,  as  a general  rule,  actions,  real  or  personal, 
.should  not  be  brought  after  a lapse  of  thirty  years.  (C.  vii.  39. 
3.)  Subsequently  the  time  was,  in  the  case  of  some  actions,  as 
in  that  of  an  actio  hypothecaria,  when  the  thing  hypothecated 
remained  in  the  hands  of  the  debtor,  extended  to  forty  years. 
(C.  vii.  39.  7.  1.)  The  term  perpetua,  however,  still  continued 
to  be  applied  to  these  actions,  though,  properly  speaking,  in  the 
time  of  .Tustinian  it  meant  nothing  more  than  an  action  which 
could  te  laxnight  within  thirty  or  forty  years,  as  op]X)sed  to  those 
which  could  only  be  brought  within  a shorter  period. 
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1.  Non  omnos  autem  actiones, 
qutc  in  aliquem  aut  ipso  jure  com- 
pctunt  aut  a pnetore  dantur,  et  in 
beredem  sque  competunt  aut  dari 
solent.  Est  enun  certissima  juris 
regula,  ex  maleficiis  pcenales  ac- 
tiones in  beredem  non  oompetere, 
veluti  {urti,  vi  bonomm  raptorum, 
injuriarum  damni  injuris.  Sed 
bercdibus  bujusmodi  actiones  com- 
petunt  nee  deneganttir,  excepta 
injuriarum  actione  et  si  qua  alia 
similis  inveniatur.  Aliquando  ta- 
men  etiam  ex  contractu  actio  contra 
beredem  non  competit,  com  testator 
dolose  versatns  sit  et  ad  beredem 
ejos  nibil  ex  eo  dolo  pervenerit. 
PmnalcB  autem  actiones,  qnas  supra 
dbdmus,  si  ab  ipsis  principalibus 
peraonis  fuerint  contestatee,  et  here- 
dibus  dantur  et  contra  beredes 
transaunt. 

Qai.  It.  112,  113 ; D.  it. 


1.  It  is  not  all  the  actions  allowed 
af^ainst  any  one  by  the  law,  or  given 
by  the  prstor,  that  will  equally  be 
allowed  or  given  against  his  heir.  For 
it  is  a fixed  rule  of  law,  that  penal 
actions  arising  from  deUcts  are  not 
allowed  against  the  heir  of  the  de- 
linquent, as,  for  instance,  the  actions 
furti,  vi  bonorum  raptorum,  injuria- 
rum, damni  injuries.  These  actions 
are,  however,  given  to  heirs,  and  are 
not  denied  to  them,  with  the  excep- 
tion of  the  action  injuriarum,  and 
others  that  may  resemble  it.  Some- 
times, however,  even  an  action  arising 
from  a contract  is  not  allowed  against 
an  heir ; as  when  a testator  has  acted 
fraudulently  and  his  heir  has  derived 
no  advantage  from  the  fraud.  Hut 
penal  suitions,  of  which  we  have  spoken 
above,  if  actually  begun  by  the  prin- 
cipals themselves,  pass  both  to  and 
against  heirs. 

3.  17. 1 : D.  xliv.  7.  26,  68. 


Although  penal  actions  could  not  be  brought  against  the  heir 
of  the  wrongdoer  in  order  to  enforce  the  liability  to  a penalty,  as 
the  liability  was  personal  to  the  wrongdoer,  yet  they  could  be 
brought  a^inst  the  heirs  for  the  purpose  of  getting  back  from 
them  anyming  by  which  they  had  received  an  advantage  from  the 
delict.  (D.  xEv.  7.  35.  pr.) 

Aliquando  ex  contractu  actio  contra  heredem  non  competit. 
This  is  taken  from  Qaius,  who  means  it  to  apply  to  the  heirs  of 
adatipulatores,  aponaores,  and fidepromiaaorea,  for  their  heirs  were 
not  bound  ; but  it  is  difficult  to  say  to  what  it  could  apply  in  the 
time  of  Justinian.  It  would  also  be  supposed,  from  the  text,  that 
an  action  making  a testator  responsible  for  dolua  malua  did  not 
ordinarily  pass  against  his  heirs,  if  his  heirs  were  not  benefited 
by  the  wrong  he  had  committed ; but  there  was  only  one  case 
in  which  the  action  did  not  pass  against  his  heirs,  whether  they  had 
benefited  by  the  dolva  malua  or  not,  namely,  the  action  in  duplum 
against  a person  who  had  been  guilty  of  dolua  malua  with  regard 
to  a deposit  placed  in  his  custedy  under  the  pressure  of  an  acci- 
dental misfortune  (see  Tit.  6.  23) ; and  even  in  this  case  an  actio 
in  aimplwm  passed  against  the  heirs.  (D.  zvi.  3.  18.) 


2.  Suporost,  ut  admoneamua, 
quod  si  ante  rem  judicatam  is,  cum 
quo  actum  est,  satisfaciat  actori, 
officio  judicis  oonvenit  eum  ab- 
solvere,  licet  judicii  accipiondi  tem- 
pore in  ea  causa  fuisset,  ut  dainnari 
deljeat : et  hoc  est,  quiHi  ante  vulgo 
dicebatur,  omnia  judicia  absolutoria 
esse. 


2.  It  remains  that  we  should  re- 
mark, that  if,  before  the  sentence,  the 
defendant  satisfies  the  plaintiff  the 
judge  ought  to  absolve  the  defendant, 
although,  from  the  time  of  the  action 
being  oomincncod  before  the  magis- 
trate, it  was  evident  the  defendant 
would  be  condenined.  It  is  in  this 
sense  that  in  former  times  it  was  com- 
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monly  said  that  in  nil  actions  the  de- 
fendant might  be  absolved. 

Gai.  iv.  114. 

If,  after  the  formula  was  delivered,  but  before  judgment  was 
given,  the  defendant  satisfied  the  plaintiff,  a question  hud  arisen, 
as  we  learn  from  Gaius  (iv.  114),  whether  in  all  cases  the  judge 
was  to  absolve  the  defendant,  or  whether  in  actions  atrictijwria  the 
judge  was  technically  bound  to  go  on  and  pronounce  judgment. 
The  Proculians  thought  that  the  condemnation  was  still  to  be 
made  in  actions  stricti  jwria,  though  not  in  bonoB  fidei  actions  or 
actions  in  rem.  The  Sabinians  held  that  the  defendant  should  be 
absolved  in  all  actions,  and  it  is  the  opinion  of  the  Sabinians  that 
Justinian  confirms. 


Tit.  Xm.  DE  EXCEPTIONIBUS. 


Seqoitnr,  ut  de  exceptionibus  di- 
spiciamng.  Comparatas  sunt  autem 
exceptiones  defendendonun  eonun 
gratia,  cum  quibus  agitur:  sspe 
eaim  accidit,  ut,  licet  ipsa  actio, 
qua  actor  experitur,  justa  sit, 
tamen  iniqua  sit  adversus  eum, 
cum  quo  agitur. 


It  now  follows  that  we  should  speak 
of  exceptions.  They  have  been  intro- 
duced as  a means  of  defence  for  those 
against  whom  an  action  is  brought. 
For  it  often  happens  that  the  action 
of  the  plaintifl,  mthough  in  itself  well 
founded  is  yet  unjust  as  regards  the 
person  against  whom  it  is  brought. 


Gai.  iv.  116, 116. 


Exceptions  belonged  properly  to  the  system  of  formulae  only. 
Under  that  system  the  praetor  or  other  maigistrate  who  pronounced 
on  the  right,  yui  jus  dicebat,  decided  whether,  on  the  statement  of 
facts,  the  plamtiffhad  a right  to  an  action.  If  he  had,  the  parties 
were  sent  to  the  judge.  But  though  the  plaintiff  might  have  a 
right  to  an  action,  the  defendant  might  have  some  ground  to  urge 
why,  in  the  particular  instance,  the  action  should  be  defeated ; and 
if  the  action  in  factum  was  not  bonce  fidei,  i.e.  if  it  was  stricti 
juris,  arbitraria,  or  penal,  it  was  necessary  that  this  ground  should 
be  distinctly  stated  by  the  defendant  to  the  praetor.  Thus  the 
statement  was  incorporated  in  the  formula  sent  to  the  judge,  and 
was  called  the  exceptio ; it  excepted,  or  took  away  from  the  power 
of  the  action.  (See  Introd.  sec.  104.)  The  judge  was  bound  by 
the  instructions  he  received  in  the  intentio.  He  could  take  notice 
of  no  reason  urged  by  the  defendant  why  the  action  should  fail,  if 
the  only  question  submitted  to  him  by  the  praetor  was  whether 
the  plaintiff  had  a good  ground  of  action.  It  was  necessary  that 
the  praetor  should  also  expressly  instruct  him  to  inquire  whether 
the  action,  however  well  grounded,  ought  not  to  be  defeated. 

For  instance,  supposing  an  action  was  brought  on  a stipula- 
tion, the  formula  would  run  Si  paret  Numerium  Negidium  Aulo 
Agerio  sestertium  X millia  dare  oportere.  The  only  question 
which  the  judex  could  have  to  decide  would  be,  was  the  stipula- 
tion made  or  not  ? If  it  was,  the  right  of  the  plaintiff  to  have  a 
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.sentence  in  his  favour  was  indisputable.  Hut  supposinp^  the  praetor 
went  on  to  add  an  exception,  which  was  always  negative,  and  say 
Si  in  ea  re  nihil  dolo  malo  ’Auli  Agerii  factum  sit  neque  fiat, 
then  a further  inquiry  would  have  to  be  made:  was  there  any 
fraud  on  the  part  of  the  creditor  which  made  it  unjust  that  he 
should  recover  in  the  action  ? 

The  defendant,  in  making  an  exception,  was  not  supposed  to 
admit  the  truth  of  the  plaintiff’s  statement.  (D.  xliv.  1.  9.)  The 
plaintiff  had  first  to  prove  his  intentio,  and  unless  he  did  so  the 
action  failed.  Supposing  he  proved  it  to  the  satisfaction  of  the 
judex,  it  was  then  for  the  defendant  to  prove  his  exception.  He 
affirmed  the  facts  on  which  the  exception  rested,  and  he  must 
. prove  them  ; he  was  in  his  turn  the  attacking  party.  Reus  in  ex- 
ceptione  actor  est.  (D.  xliv,  1.  1.) 

In  actions  bonce  fidei,  as  we  have  already  said  (see  Tit.  6.  28), 
exceptions  were  never  used  ; for  here  the  judge  was  bound  by  the 
character  of  the  action  to  examine  into  all  the  circumstances,  and 
only  to  condemn  the  defendant  if  justice  demanded  he  should  do 
so.  The  action  itself  was  said  to  imply  any  exception  that  could 
be  set  up.  (D.  xxx.  84.  5.) 

In  the  time  of  Justinian  there  were,  properly  speaking,  no 
such  things  as  exceptions.  The  word  came  to  mean  any  defence 
other  than  a denial  of  the  subsistence  of  the  right  of  action,  which 
was  urged  before  the  magistrate  by  the  defendant. 

1.  Verbi  gratia  si  metu  coa^tus  1,  For  instance,  if  forced  by  fear 
aut  dolo  inductus  aut  errore  lapsus  inveigled  by  fraud,  or  fallen  into  a 
stipulanti  Titio  promisisti,  quod  non  mistake,  you  promise  Titius  in  a stipu- 
debueras  prornittere,  palam  est,  jure  lation  that  which  you  did  not  owe  him, 
civili  te  obligatum  esse,  et  actio,  qua  it  is  evident  that,  according  to  the  civil 
intenditur  dare  te  oportere,  efficax  law,  you  £u-e  bound,  and  the  action,  in 
est : sed  iniquum  est,  te  condemnari,  which  it  is  maintained  that  you  ought 
ideoque  datm  tibi  exceptio  metus  to  give,  is  validly  brought.  Yet  it  is 
causa  aut  doli  mali  aut  in  factum  unjust  that  you  should  be  condemned ; 
coinposita  ad  impugnandam  ac-  and,  therefore,  to  repel  the  action,  you 
tionem.  have  given  you  the  exception 

causa,  or  doli  mali,  or  one  made  to 
suit  the  circumstances. 

D.  xliv.  4.  4.  16.  33. 

Errore  lapsus,  i.e.  not  a mistake  as  to  the  thing  forming  the 
subject  of  the  stipulation,  for  such  a mistake  would  make  the 
stipulation  void ; but  a mistake  in  the  apprehension  of  some  fact 
which  if  the  defendant  had  known  rightly,  he  would  not  have 
entered  into  the  stipulation.  (See  Bk.  iii.  Tit.  19.  23.) 

The  exceptio  metus  causa  ran  thus  : Si  in  ea  re  nihil  metus 
causa  factum  est.  (D.  xliv.  4.  4.  33.)  The  exceptio  doli  mali 
thus : Si  in  ea  re  nthil  dolo  malo  Auli  Agerii  factum  sit  neque 
fiat.  (D.  xliv.  4.  2.  1 ; Gai,  iv.  119.)  We  may  remark  that  the 
former  is  general  (fear  inspired  by  any  one  whomsoever),  the 
latter  personal  (the  fraud  of  Aulus  Agerius),  and  that  the  exceptio 
doli  mali  relates  not  only  to  the  character  of  the  action  at  the 
particular  time  when  the  obligation  was  formed,  but  also  to  its 
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auKsequent  character,  neque factum  sit  neque  fiat.  A claim  mij^ht 
be  perfectly  fair  in  the  first  instance,  and  afterwards  iR-come  only 
partially  so,  or  oven  wholly  unfair.  • For  instance,  the  real  owner 
of  an  estate  might  claim  it,  and  then  find  that  the  possessor, 
having  improved  it  during  the  time  he  held  it,  is  entitled  to  com- 
pensation. If  the  owner  refuses  the  compensation,  his  claim,  in 
itself  fair,  becomes,  in  the  way  he  urges  it,  unfair. 

In  factum  composita,  i.e.  shapeJ  so  as  to  raise  the  question 
whether  a statement  of  a particular  fact  was  or  was  not  true. 
Some  particular  fact  is  submitted  by  the  prmtor  to  the  judex,  in- 
stead of  such  a general  inquiry  as  whether  the  plaintiff'  has  been 
guilty  of  fraud.  For  instance,  to  use  the  example  given  in  the 
Digest  (xlv.  1.  22),  the  inquiry  directed  to  be  made  might  be 
whether  the  plaintiff  has  not  made  the  defendant  believe  that  the 
subject  of  stipulation,  which  is  made  of  bra.ss,  was  made  of  gold. 

The  exce.ptio  in  factum  composita  was  thus,  like  the  actio  in 
factum  concepta,  opposed  to  one  in  jus  concepta.  For  instance, 
the  exceptio  doli  mali,  which  was  in  jus  concepta,  not  only  raised 
a question  of  fact,  but  made  it  requisite  that  the  judex  should  affix 
a certain  character  to  the  acts  of  the  parties.  It  may  be  observed 
that  this  general  exception  doli  mah  would  always  answer  every 
pur{X)se  which  could  be  gained  by  using  an  exception  in  factum 
composita ; for  any  particular  fact  which,  if  stated  as  an  exception 
and  proved,  would  furnish  a bar  to  the  action,  would  be  taken 
notice  of  under  the  exception  doli  mali.  But  the  magistrate 
would  not  always  allow  an  exception  doli  mali  to  bo  inserted 
when  he  would  give  permi.ssion  to  employ  one  in  factum  com- 
posita ; for  infamy  was  attached  to  a plaintiff  against  whom  an 
exception  doli  mali  was  proved  ; and  when  the  plaintiff  stood  to 
the  defendant  in  any  such  near  relation  as  that  of  patron  or  ascen- 
dant, the  magistrate  would  not  allow  an  exception  to  be  used 
which  would  have  any  further  consequence  than  to  protect  the 
defendant.  (D.  xliv.  4.  4.  16.)  The  instances  of  exceptions  in  the 
following  paragraphs  are  all  iastances  of  exceptions  %n  factum. 


2.  Idem  juris  est.  si  quis  quasi 
credendi  causa  pecuuiam  stipufatus 
fuerit  neque  numeravit  Nam  earn 
pccuniam  a te  petere  posse  eum  cer- 
tum  cat ; dare  enim  te  oportet,  cum 
ex  stipulatu  tenearis : sed  quia  ini- 
quum  est  eo  nomine  te  oondemnari, 
placet,  exceptione  pecuniie  non  nu- 
meratte  te  defendi  debere,  cujus 
tempora  nos,  secundum  quod  jam 
superioribus  libris  scriptum  est,  con- 
atitutione  nostra  coartavimus. 


2.  It  is  the  same,  if  any  one  should 
stipulate  with  you  for  the  repayment 
of  money  he  is  to  lend  you,  and  then 
does  not  pay  to  you  the  sum  borrowed  ; 
in  such  a case  he  could  certainly  de- 
mand from  you  the  amount  you  have 
engaged  to  repay  him,  and  you  are 
bound  to  give  it,  for  you  are  tied  by 
the  stipulation.  But  as  it  would  be 
unjust  that  you  should  be  condemned 
in  such  an  action,  it  has  been  thought 
right  you  should  have  the  defence  of 
the  exception  pecunias  non  numerata. 
The  time  within  which  this  exception 
can  bo  used,  has,  as  we  have  said  in 
a former  Book,  been  shortened  by  our 
constitution. 


Gai.  iv.  110;  C.  iv.  30.  14. 
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QvMsi  credendi  causa,  i.e.  had  made  the  defendant  promise  to 
pay  a sum,  as  if  he,  the  plaintiff,  were  going  to  lend  the  sum  to 
the  defendant. 

It  will  be  remembered  that,  in  this  exception,  the  burden  of 
proof  was  on  the  plaintiff,  instead  of,  as  in  other  exceptions,  on  the 
defendant,  and  then  it  must  be  pleaded  within  originally  one  year 
and  then  five  years,  a term  reduced  by  Justinian  to  two  years. 
(See  Bk.  iii.  Tit.  21.) 


3.  Prteterea  debitor  m pactus 
fnerit  oum  oreditore,  ne  a se  peter- 
etnr,  nihilo  minus  obligatns  manet, 
quia  pacto  oonvento  obUgationes  non 
omnimodo  dissolvuntur : qua  de 
causa  cflicaz  est  adversus  eum  actio, 
qua  actor  intendit  * si  paret  eum  dare 
oportere'.  Sed  quia  iniquum  est 
contra  pactionem  eum  damnari,  de- 
fcndituT  per  ezoeptionem  paoti  oon- 
ventL 


3.  Again,  the  debtor  who  has  agreed 
with  his  creditor  that  payment  shall 
not  be  demanded  from  him,  still  re- 
mains bound.  For  an  agreement  is 
not  a mode  by  which  obligations  are 
always  dissolved.  This  action,  there- 
fore, in  which  the  intentio  nms,  ‘ If  it 
appears  that  he  ought  to  give,'  may  be 
validly  brought  against  him ; but  as 
it  would  be  unjust  that  he  should  be 
condemned  in  contravention  of  the 
agreement,  he  may  use  in  his  defence 
the  exception  paoti  conventu 


Gai.  iv.  116. 


Obligations  formed  re  or  verbva  could  not  be  dissolved  by  a 
simple  pact.  As  the  contract  was  a subsisting  one,  an  exception 
was  necessary.  The  exception  pacti  conventi  ran  thus : Si  inter 
Aulum  Agerium  et  Numerium  Negidium  non  convenit,  ne  ea 
pecunia  peteretur.  (Gai.  iv.  119.) 


4.  .£que  si  debitor  deferente 
oreditore  juraveht,  nihil  se  dare 
oportere,  adhnc  obUgatus jpermanet ; 
s^  quia  iniquum  est,  de  perjurio 
qua>ri,  defenditur  per  exoeptionem 
jurisjurandL  In  his  quoque  actio- 
nibus,  quibus  in  rem  agitur,  sque 
necessariBB  sunt  eiceptiones : veluti 
si  petitore  deferente  possessor  jura- 
verit,  earn  rem  suam  esse,  et  nihilo 
minus  candem  rem  petitor  vindicet : 
licet  enim  verum  sit,  quod  intendit, 
id  est  rem  cjus  esse,  iniquum  est 
tamen,  poesessorem  condemnarL 


D.  zii.  2.  9.  pr.  smd  1 ; D. 


4.  So,  too,  if  the  debtor,  when 
the  creditor  challenges  him  to  swear, 
a£Srms  on  oath  that  he  ought  not  to 

f've  anything,  he  still  remains  bound. 

nt  as  it  would  be  unjust  to  examine 
whether  he  has  perjured  himself,  he  is 
allowed  to  defend  himself  with  the  ex- 
ception  jurUjurandi.  In  actions  inrem, 
these  exceptions  are  equally  neces- 
sary : for  instance,  if  the  possessor,  on 
being  chedlenged  by  the  claimant, 
swears  that  the  property  is  his,  and 
yet  the  plaintiff  still  persists  in  his  real 
action.  For  the  claim  of  the  plaintiff 
might  be  well  founded,  and  yet  it 
would  be  unjust  to  condemn  the  pos- 
sessor. 

xiL  2.  3. 1 ; D.  xiL  2.  11.  1. 


The  exceptiojurisjurandi  wasonly  necessary  when  thequestion 
whether  the  defendant  had  accepted  the  oath  when  offered  him 
was  disputed.  If  it  was  acknowledged,  the  praetor  would  not  give 
an  action  at  all.  (D.  xii.  2.  3.  pr.)  The  oath  terminated  the  right 
of  the  plaintiff  to  an  action,  being  looked  on  as  a sort  of  com- 
promise by  which  the  action  was  settled;  jusjuravdum  speciem 
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trwnsactionis  continet,  majoremqxie  habet  auctoritatem  quam 
res  judicata.  (D.  xii.  2.  2.) 

6.  Item  si  judicio  tecum  actum  6.  Again,  if  an  action  real  or  per- 
fuerit  sive  in  rem  sive  in  personam,  sonal  been  brought  against  you, 
nihilo  minus  ob  id  actio  durat  et  not  the  less  because  it  has  been  so 
ideo  ipso  jure  postea  de  eadem  re  brought  does  the  action  endure,  and, 
adversus  te  agi  potest ; sed  debes  in  strict  law,  an  action  might  still  be 
per  exceptionem  rei  judicate  adju-  brought  against  you  for  the  same  ob- 
varL  ject,  but  you  are  to  be  protected  by 

the  exception  ret  judicata. 

Gai.  iv.  106,  107. 

Under  the  system  of  the  actions  of  law,  if  a cause  had  once 
been  decided,  no  further  action  could  a<rain  be  brought  on  the 
same  grounds  (Gai.  iv.  108) ; but  this  was  not  the  case  under  the 
praetorian  system.  To  understand  the  effect  of  a previous  action 
having  been  brought  under  the  praetorian  system,  we  must  notice 
the  distinction  drawn  by  Gains  in  his  Fourth  Book  between 
judicia  legitima  * tmdjudicia  imperio  continentia  (iv.  103-109). 
Judicia  legitima,  i.e.  proceedings  founded  on  the  old  jus  civile, 
were  those  in  an  action  given  in  the  city  of  Rome,  or  within  the 
first  milestone  round  the  city,  between  Roman  citizens,  and  tried 
by  a single  judge.  Judicia  imperio  continentia,  i.e.  proceedings 
measured  by  the  authority  of  the  praetor,  were  those  in  an  action 
epven  out  of  Rome,  or  tried  by  recuperatores,  or  by  a single  judge, 
if  the  judge  or  one  or  both  parties  was  a peregrinus,  or  were 
peregrini.  Judicia  imperio  continentia  were  only  in  full  force 
during  the  time  of  office  of  the  magistrate  who  gave  the  formula, 
and  therefore  the  plaintiff  who  subseiiuently  brought  an  action  for 
the  second  time  had  to  be  met  with  an  exception.  With  respect 
to  judicia  legitima,  a further  distinction  is  to  be  made.  If  they 
were  in  rem  or  in  factum,  the  nature  of  these  actions  prevented 
the  litis  contestatio  in  their  case  operating  in  the  way  of  a nova- 
tion (see  Book  iii.  Tit.  29.  3 note) ; and  therefore,  if  a fresh 
action  was  brought,  the  defendant  had  to  repel  it  by  the  exception 
rei  judicatce.  Accordingly  we  may  say,  in  brief,  that  under  the 
praetorian  system  none  but  judicia  legitima  in  personam,  having 
an  intentio  juris  civilis,  extingui.shed  the  right  of  action,  and 
therefore  in  all  other  case.s  an  exception  was  neceasary. 

In  the  time  of  Justinian  these  distinctions  had  disappeared, 
and  therefore  he  says  generally  that  the  res  judicata  produces  an 
exception.  It  was  to  have  the  same  force  as  it  had  fonnerly  had 
in  the  case  of  judicia  imperio  continentia,  and  not  that  it  had 
received  in  judicia  legitima.  Whether  the  action  was  real  or  per- 
sonal, as  the  text  informs  us,  the  action  still  subsisted,  and,  no 
novation  having  taken  place,  a second  action  could  only  be  repelled 
by  an  exception.  But,  practically  speaking,  under  the  system  of 
judicia  extraordinaria,  as  the  judge  did  not  receive  instructions 
from  a magistrate,  and  was  not  bound  within  the  limits  of  a for- 

* For  reason  of  this  distinction  see  SuBu’s  Itisiiiutea,  p.  165. 
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mula,  the  distinction  between  the  res  judicata  operating  as  a bar  oi 
as  an  exception  was  a very  immaterial  one. 

In  order  that  a res  judicata  should  be  available  either  as  a bar 
or  an  exception,  it  was  necessary  that  there  should  have  been,  in 
the  former  action,  the  same  thing  as  the  subject-matter  of  the 
litijjation,  the  same  quantity,  the  same  right,  the  same  ^ound  of 
action,  the  same  parties.  Cum  quetritur  hccc  excepho  noceat 
necne,  insp  iciendumest  an  idem  corpus  sit,  quantitas  eadem,  idem 
jus : et  an  eadem  causa  petendi,  et  eadem  conditio  personarum — 
quee  nisi  omnia  concurrunt,  alia  res  est.  (D.  xliv.  2.  12-14.) 

Gains  also  mentions  the  exceptio  rei  in  judicium  deductee,  i o. 
that  the  case  was  already  before  the  tribunal,  as  where  one  of  two 
promissors  {duo  rei  promittendi)  having  been  sued,  the  other  if 
sued  could  say  that  the  case  was  already  in  the  way  of  adjudication, 
having  reached  the  stage  of  the  litis  cuntestatio,  and  might  be 
ended  within  the  appointed  time,  i.e.  within  eighteen  months  if  it 
was  a judicium  legitimum,  or  within  the  duration  of  the  power  of 
the  magistrate  if  it  was  imperio  continens.  See  introductory  note 
to  Tit.  6.  (Gai.  iv.  106,  107.) 

Litis  contestatio.  It  may  be  convenient  here  to  notice  what 
was  meant  by  the  litis  contestatio  in  the  time  of  Justinian.  Under 
the  system  of  extraordinary  procedure  there  was  no  longer  that 
distinction  of  the  proceedings  which  had  obtained  under  the  for- 
mulary system  according  as  they  were  injure  (before  the  magis- 
trate) or  in  judicio  (before  the  judge).  The  litis  contestatio  was, 
in  the  formulary  system,  the  last  step  in  the  proceedings  before 
the  magistrate.  When  he  appointed  the  judge,  the  rights  of  the 
parties  were  fixed  as  they  were  at  that  epoch.  Under  the  system 
of  extraordinary  procedure  the  same  magistrate  heard  the  case 
throughout.  (See  lutrod.  sec.  105,  111.)  The  epoch,  so  precise 
under  the  formulary  system,  for  fixing  the  rights  had  now  no  place. 
For  many  purposes,  however,  it  was  necessary  that  some  epoch 
should  bo  fixed ; and  the  epoch  chosen  was  when  the  magistrate 
began  to  take  cognisance  ot  the  cause  by  having  the  case  for  the 
plaintiff  stated  before  him  (C.  iii.  9) ; and  the  expression  litis 
contestatio  was  borrowed  to  denote  the  consequences  of  this  epoch 
having  arrived.  For  example,  if  the  action  was  for  a farm,  the 
condition  of  the  farm  (causa)  was  taken  to  be  that  in  which  the 
farm  was  at  the  moment  when  the  judge  began  to  take  cognisance 
of  the  action.  But  in  many  raspects  the  whole  effects  of  the  litis 
contestatio  were  prevented  from  operating.  We  have  already  had 
three  examples:  1.  In  Bk.  ii.  Tit.  6.  13  (note)  we  have  seen  that 
usucapio  was  interrupted  by  an  action,  and  that  this  interruption 
took  place,  in  the  time  of  Justinian,  not  when  the  stage  of  the 
judge  taking  eogni.sance  of  the  cause  was  reached,  but  by  the 

flaintiff  commencing  proceedings.  2.  In  Bk.  iii.  26.  6 (note)  we 
ave  seen  that  Justinian  prevented  the  litis  contestatio  operating 
BO  as  to  place  the  fidejussor  in  a different  position  from  that  of 
the  mandator.  3.  In  Bk.  iii.  Tit.  29.  3 (note)  we  have  seen  that  the 
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litis  conteatatio  had,  under  the  formulary  system,  the  effect  of 
extinguishing  obligations  giving  rise  to  judicia  legitima  in  ■per- 
sonam; but  this  was  not  the  case  under  Justinian,  and  therefore, 
in  discussing  novation  (Bk.  iii.  Tit.  29.  3),  all  reference  to  the 
extinction  of  obligations  is  omitted,  and  in  the  text  we  have  the 
general  rule  laid  down  that  the  action  endures,  and  must  be 
repelled  by  an  exception  if  again  brought. 

6.  Hffic  exempli  causa  rettulisse  6.  The  above  examples  of  excep- 

sufhciet.  Alioquin  quam  ex  multis  tions  may  suffice.  It  may  be  seen  in 
variisque  causis  exceptiones  neces-  the  larger  work  of  the  Digest  or  Pan- 
sariffi  sint,  ex  latioribus  digestorum  dects  bow  numerous  and  bow  different 
seu  pandectarum  Ubris  intellegi  po-  are  the  causes  which  make  exceptions 
test.  necessary. 

7.  Quarum  quedam  ex  legibus  7.  Some  of  these  exceptions  are 

vel  ex  his,  quee  legis  vicem  obtinent,  derived  from  laws,  and  from  other 
vel  ex  ipsiuB  prsetoris  jurisdictione  enactments  having  the  force  of  law,  or 
Bubstantiam  capiuht.  from  the  jurisdiction  of  the  pnetor. 

Gal  iv.  118. 

Ex  legibus ; such  as  the  exception  nisi  bonis  cesserit  (see  Tit. 
14.  4),  relative  to  the  cession  of  the  debtor’s  goods,  under  the  lex 
Julia. 

Ex  his  quce  legis  vicem  obtinent,  i.e.  senatvsconsulta  and  con- 
stitutiona  The  exception  under  the  rescript  of  Hadrian,  per- 
mitting the  employment  of  an  exception  doli  modi  when  a plaintiff 
neglected  to  notice  a counter-claim  (see  Tit.  6.  39),  may  serve  as 
an  example. 

8.  Appellanturautem  exceptiones  8.  Exceptions,  again,  may  be 

alite  perpetute  et  peremptione,  aliie  classed  as  either  perpetual  and  per- 
temporales  et  dilatorits.  emptory,  or  temporary  and  dilatory. 

D.  xlvi  1.  3 ; Gai.  iv.  120. 


The  duration  according  to  which  exceptions  are  said  to  bo  per- 
petuve  or  temporalea,  is  the  length  of  time  in  which  they  can  be 
used  by  the  defendant  if  he  has  occasion,  not  the  length  of  time 
during  which  their  effect  continues  if  they  are  employed. 

All  exceptiones  perpetuoe  were  necessarily  peremptoricc ; if 
found  to  be  justified  by  the  facts,  they  set  the  matter  in  litigation 
at  rest  for  ever.  All  exceptiones  temporalea  were  neces-sarily 
dilatoriw ; they  did  but  defer  the  decision  of  the  matter  in 
question  till  the  expiration  of  a certain  time. 


9.  PerpetuGB  et  puremptoriie  sunt,  9.  Those  are  perpetual  and  peremp- 
quic  semper  ogcntibus  obstant  et  tory  which  always  present  an  obstacle 
semper  rem,  de  qua  ogitur,  pere-  to  the  demand,  and  cut  away  for  ever 
munt : quails  ust  exceptio  doli  mali  the  ground  on  which  it  is  brought ; 
ot  quod  mctus  causa  factum  est  et  as,  for  instance,  the  exception  doli 
pacti  conveuti,  cum  ita  convenerit,  mali,  that  mrivs  causa,  and  that  pncii 
ne  omnino  pecunia  peteretur.  amvcnti,  when  it  has  been  agreed  that 

no  (letiiand  for  the  money  shall  ever 
be  made. 


D xliv.  1.  3;  Gal  iv.  121. 
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An  act  inif'ht  be  used  for  ever  as  an  exception  ; and  yet  if  an 
action  wa-s  brou^lit  {^juiidcd  on  it,  that  action  mi^ht  pos,sibly  have 
to  be  brought  witliin  a certain  time.  For  in-stance,  if  fraud  or 
violence  had  been  used  in  the  making  of  a contract,  the  exception 
would  be  goo<l  whenever  an  action  was  brought  on  the  contract ; 
but  the  [lerson  injured  could  only  bring  an  actw  doli  or  metus 
causa  within  a limited  time.  Hence  it  came  to  be  said  that  such 
thintrs  were  temporalia  ad  aqendum,  perpetua  ad  excipiendum. 
(See  D.  xliv.  4.  5.  6.) 


10.  Tempomles  atquo  dilatoriio 
sunt,  quiE  ad  teinpus  noccnt  et  teni- 
poris  dilationein  trilmunt : qualis  ost 
pacti  conventi,  cum  convenerit,  ne 
intra  certuin  tempus  afieretur,  veluti 
intra  quiiuiuennium.  Niuu  tinito  eo 
teiui)oro  non  iiupeditur  actor  rem 
exseqni.  Ergo  hi,  quibus  intra 
tempus  agere  volentibus  objicitur 
excei>tio  aut  pacti  convonti  aut  alia 
similis.  diflcrre  debent  actionem  et 
jiost  teinpus  agere  : ideo  eniin  et 
dilatoriie  istse  exceptiones  appellan- 
tur.  Alioquin,  si  intra  tempus 
cgcrint  objectaque  sit  eiccj)tio, 
neque  eo  judicio  quidquam  conge- 
querentur  propter  exccptionem  noc 
post  tempus  olim  agere  poterant, 
cum  temere  rem  in  judicium  deduce- 
banl  et  consmucbant,  qua  ralione 
rem  amitteliant.  Hodio  autem  non 
ita  Btrictc  liieo  proeedere  volmnus, 
Bed  cum,  qui  ante  tempus  pactionis 
vel  obligationis  litem  inferre  aiisiis 
est,  Zcnoniano!  coustitutioni  sub- 
iacere  censemus,  qutun  sacratissimus 
legislator  dc  his,  qui  temiKirc  plus 
jictierunt,  protulit,  ut  et  inducias, 
quas,  sive  ipse  actor  sponte  indul- 
serit  vel  natura  actionis  oontinet, 
contempserat,  induplum  habcant  hi, 
qui  talem  injuriam  passi  sunt,  et 
post  eas  hnitas  non  alitcr  litem  sus- 
cipiant,  nisi  omnes  exia'iisas  litis 
antea  acceperint,  ut  actorcs,  tali 
poena  portcrriti,  timipora  htium  do- 
ceantnr  observare. 


10.  Those  are  temporary  and  dila- 
tory which  present  on  obstacle  for  a 
certain  time  and  procure  delay.  Such 
is  the  exception  pacli  conventi,  when  it 
has  been  agreed  that  no  action  shall  be 
brought  for  a certain  time,  as,  for  in- 
stance. for  five  years  ; when  once  this 
period  has  elapsed,  the  plaintilT  is  not 
prevented  from  demanding  the  thing. 
Those,  therefore,  who  seek  to  bring 
the  action  before  the  expiration  of  the 
time,  and  are  repelled  by  the  exception 
pacli  conventi,  or  any  similar  one,  ought 
to  put  it  off  and  to  bring  it  after  the 
time  has  elapsed ; hence  these  excep- 
tions are  tenned  dilatory.  If  plain- 
tiffs have  brought  the  action  before 
the  expiration  of  the  time,  and  been 
repelled  by  the  exception,  they  will  not 
gam  anything  by  tbe  action  they  bring, 
becauscof  the  exception  ; and,  formerly, 
they  would  not  have  been  able  again 
to  bring  an  action  on  the  expiration 
of  tbe  time,  because  they  had  rashly 
brought  their  claim  before  a judge, 
and  so  used  up  their  right  to  bring  an 
action,  and  lost  all  they  could  claim. 
But  at  the  pre.sent  day  we  do  not  wish 
to  proceed  so  rigorously ; any  one  who 
sh^l  venture  to  bring  an  action  before 
the  time  fixed  by  the  agreement  or 
oliligation  shall  be  subject  to  the  dis- 
positions of  the  constitution  of  Zeno, 
published  by  that  legislator  of  most 
pious  incraory  with  respect  to  those 
who,  in  regard  to  time,  ask  more  than 
is  due  to  them.  Consequently,  the 
delay  which  the  plaintiff  has  disre- 
garded, whether  he  himself  has  volun- 
tarily accorded  it,  or  whether  it  results 
from  the  nature  of  the  action,  shall  be 
doubled  for  the  benefit  of  those  who 
have  sustained  such  a wrong ; and, 
even  after  the  expiration  of  the  time, 
these  persons  shall  not  be  obliged  to 
defend  the  action  unless  they  have 
been  first  reimbursed  for  all  the  ex- 
penses of  the  former  action,  that  a 
penalty  so  heavy  may  teach  plaintifls 
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to  have  due  regard  to  the  delays 
that  ore  to  elapse  before  actions  are 
brought. 

Gai.  iv.  122,  123  ; C.  iii  10.  1. 

Alia  similia.  Gaius  gives,  as  an  instance,  the  exceptio  litis 
dividiuv,  given  to  repel  a plaintiff  who  broke  up  into  two  actions 
his  remedy  for  a single  thing,  and  sued  within  the  same  prsetor- 
ship  for  the  part  he  did  not  include  in  his  first  action.  Gaius, 
in  the  Digest,  defines  dilatory  exceptions  as  those  quce  non  semper 
locum  habent,  sed  evitari  possunt  (D.  xliv.  1.  3.) 

See  l^t.  6.  33. 

11.  There  are  adso  dilatory  excep- 
tions by  reason  of  the  person ; such 
are  those  objecting  to  a procurator; 
as,  for  instance,  if  a plaintiff  wishes  to 
have  his  cause  conducted  by  a soldier 
or  woman,  for  soldiers  cannot  be  pro- 
curators even  for  their  father,  or 
mother,  or  wife,  not  even  by  virtue  of 
an  imperial  rescript ; but  they  may 
conduct  their  own  affairs  without  any 
breach  of  discipline.  As  to  the  excep- 
tions formerly  opposed  to  procurators 
on  account  of  the  infamy  either  of  the 
person  appointing  the  procurator,  or 
of  the  procurator  himself,  since  we 
found  that  they  were  no  longer  used 
in  pr&tctice,  we  have  enacted  that  they 
shall  be  abolished,  that  no  discussion 
as  to  their  effect  may  prolong  the 
course  of  the  action  itsell 

D.  xliv.  1.  3 ; C.  ii.  13.  7,  9. 

The  exception  to  the  procurator  as  an  improper  person  only 
produced  a delay ; directly  the  plaintiff  appointed  a proper  pereon 
as  procurator,  the  action  proceeded 

The  infamia  was  that  produced  by  being  condemned  in  certain 
actions,  as  in  the  actio  tutelce,  depositi,  pro  socio,  &c. 

After  noticing  exceptions,  Gaius  notices  prescriptions,  which 
originally  had  been  limitations  of  the  action  inserted  on  behalf  of 
the  plaintiff  or  defendant.  (Introd.  sec.  104.)  We  have  had  an 
instance  of  the  one  inserted  for  the  protection  of  the  defendant  in 
the  proescriptio  longi  temporis  (Bk.  ii.  Tit.  6.  pr.  note) ; but  by  the 
time  of  Gaius  all  prescriptions  on  behalf  of  the  defendant  were 
ranked  among  exceptions.  Prescriptions  on  behalf  of  the  plaintiff 
still  remained  where  it  was  to  the  interest  of  the  plaintiff  that  not 
all  his  right,  but  only  so  much  of  it  as  had  given  rise  to  an  exist- 
ing liability,  should  be  sued  on,  so  that  he  might  not  be  barred 
from  .suing  when  other  liabilities  came  into  existence.  (Gai.  iv. 
130-137.) 


Zenoniance  consiitutioni. 

11.  Preeterea  etiam  ex  persona 
dilatorise  sunt  exceptiones:  qusJes 
sunt  procuratorifB,  veluti  si  per  mili- 
tein  aut  mulierem  agere  quis  velit : 
nam  militibus  nec  pro  patre  vel 
matre  vel  uxore  nec  ex  sacro  rescripto 
procuratorio  nomine  experiri  conce- 
ditur ; suis  vero  negotiis  superesse 
sine  offensa  disciplinse  possunt.  Eas 
vero  exceptiones,  quae  oUm  procura- 
toribus  propter  infamiam  vel  dantis 
vel  ipsius  procuratoris  opponeban- 
tur,  cum  in  judiciis  frequentari  nuUo 
perspeximus  modo,conquiescere  san- 
cimus,  ne,  dum  de  his  altercatur, 
ipsius  negotii  disceptatio  proteletur. 
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Trr.  XIV.  DE  REPLICATIONIBUS. 

Interdum  evenit,  ut  ezceptio,  Sometimes  an  exception  which  at 
qus  prinia  facie  justa  videatur,  first  sif^ht  seems  just,  is  really  unjust, 
iniqiic  nnceat.  Quod  cum  accidit,  In  this  case,  to  place  the  plaintitT  in 
alia  allc};atinne  opus  est  adjuvandi  a right  position,  it  is  necessary  there 
actoris  gratia,  quae  replicatio  voca-  should  be  another  allegation,  termed  a 
tur,  quia  per  esun  replicatur  atque  repheation,  because  it  unfolds  and  re- 
resolvitur  via  exceptionis.  Veluti  solves  the  right  pven  by  the  excep- 
oum  pectus  est  aliquis  cum  debitore  tion.  For  example,  supposing  a credi- 
Buo,  ne  ab  eo  pecuniam  petat,  deinde  tor  has  agreed  with  a debtor  not  to 
postea  in  contrarium  pacti  sunt,  id  demand  payment,  and  then  makes  an 
est  ut  petere  creditori  Uceat : si  agat  agreement  to  the  contrary  ; that  is, 
creditor  et  excipiat  debitor,  ut  its  that  he  may  demand  payment ; if, 
demum  condemnetur,  si  non  con-  when  the  creditor  brings  his  action, 
venerit,  ne  earn  pecuniam  creditor  the  debtor  uses  the  exception,  alleging 
petat,  nooet  ei  exceptio ; convenit  that  he  ought  only  to  be  condemned  if 
enim  ita,  etiamquc  nihilo  minus  hoc  his  creditor  is  not  under  an  agreement 
verum  manet,  licet  postea  in  contra-  not  to  demand  payment,  this  exception 
rium  pacti  sunt.  Sed  quia  iniquum  presents  on  obstacle  to  the  creditor, 
est,  creditorem  excludi,  replicatio  For  so  it  was  agreed,  and  it  still  re- 
el dabitur  ex  posteriore  pacto  con-  mains  true  that  this  agreement  was 
venta  made,  although  a contrary  agreement 

was  afterwards  made.  But  as  it  would 
be  unjust  to  deprive  the  creditor  of  his 
remedy,  he  will  be  permitted  to  use  a 
replication  founded  on  the  subsequent 
agreement. 

Oai  iv.  126. 

All  that  has  heen  said  on  the  use  and  nature  of  exceptions  is 
applicable  to  repliciitions,  which  arc  but  exceptions  to  an  exception. 
(1).  xliv.  1.  22.  1.) 

It  is  to  be  remarked  that  there  could  not  bo  an  exceptio  doli 
mali  to  an  exceptio  doli  mali.  If  the  plaintiH'h.ad  been  {guilty  of 
frauil,  it  could  not  strengthen  his  right  of  aetion  that  the  defend- 
ant had  also  been  guilty.  (D.  xliv.  4.  4.  13.) 

1.  Ilursus  interdum  evenit,  ut  re-  1.  The  replication,  in  its  turn, 
plicatio,  quEe  priraa  facie  justa  sit,  may,  at  first  sight,  seem  just,  and  yet 
iniquo  noceat.  Quod  cum  accidit,  be  really  unjust.  In  this  ca.se,  to  aid 
alia  allcgationc  opus  est  adjuvandi  the  defendant,  it  is  necessary  there 
rei  gratia,  quie  duplicatio  vocatur.  should  be  a further  allegation,  termed 

a duplicatio. 

Gai.  iv.  127. 

2.  Et  si  rursusoa  priraa  facie  justa  2.  .\nd  if,  again,  the  duplicatio  may 
videatur,  sed  propter  aliquam  cau-  seem  just,  but  is  lor  some  reason  really 
sam  iniquo  actori  noceat,  rursus  unjust  to  the  plaintiff,  there  is  wanted, 
allegationo  aUa  opus  est,  qua  actor  to  aid  the  plainti^  a still  further 
adjuvetur,  quae  icitur  triplicatio.  allegation,  termed  a triplicalio. 

Gai.  iv.  128. 

3.  Quorum  omnium  exception-  3.  ITie  great  diversity  of  affairs  has 
nm  UBiim  interdum  ulterius  quam  made  it  requisite  to  carry  still  further 
diximus,  varietas  negotiomm  intro-  than  wc  have  mentioned  the  use  of 
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ducit ; qnas  omnea  apertius  ex  la-  these  exceptions.  A clearer  knowledge 
tiore  digeatoruui  voluuiino  facile  eat  of  them  all  may  be  obtained  by  read- 
cognoKcere.  ing  the  fuller  work  of  the  Digest. 

Gai.  iv.  129. 

4.  Exceptione.9  antem,  quibus  de-  4.  The  exceptions  given  for  the 
bitor  defentbtur,  pleruinque  accom-  protection  of  the  debtor  are  also  for 
niodari  solcnt  etiain  hdejussoribuB  the  most  part  given  in  behalf  of  his 
ejus:  et  rccte,  quia,  quod  ah  his  pe-  fidejussores,  and  rightly  so;  for  what 
titur,  id  ab  ipso  debitore  peti  vide-  is  demanded  from  them  is  really  de- 
tur,  quia  mandati  judicio  redditurua  manded  from  the  debtor,  because  by 
cst  eis,  quod  hi  pro  eo  solverint.  the  actio  mandati  he  will  be  forced  to 
Qua  rations  et  si  de  non  petenda  repay  them  what  they  have  paid  for 
pocuuia  pactus  quis  cum  reo  fuerit,  him.  Hence,  if  a creditor  agrees  with 
placuit,  proindo  succurrendum  esse  his  debtor  not  to  demand  payment,  the 
per  cxeeptionem  pacti  conventi  illis  exception  pacti  conventi  may  be  em- 
quoque,  qui  pro  eo  obligati  essent,  ployed  by  those  who  are  bound  for 
ac  si  et  cum  ipsis  pactus  esset,  ne  ab  him,  exactly  as  if  the  agreement  not 
eis  ea  pecunia  peteretur.  Sane  qu®-  to  demand  payment  had  been  made 
dam  exceptiones  non  solent  his  ac-  with  them  personally.  There  are, 
conuuodari.  Ecce  enim  debitor  si  however,  some  exceptions  not  allowed 
bonis  BUis  cesserit  et  cum  eo  creditor  them ; for  instance,  if  the  debtor  has 
experiatur,  defenditnr  per  excep-  made  a cession  of  his  property,  and 
tionein  ‘ nisi  bonis  cesserit ' ; sed  h®c  the  creditor  sues  him,  he  may  protect 
exceptio  fidejussoribus  non  datur,  himself  by  the  exception  nisi  bonis  ces- 
scilicet  ideo  quia,  qui  alios  pro  debi-  serit;  but  this  exception  is  not  allowed 
tore  obligat,  hoc  maxinie  prospicit,  to  fidejussores.  For  in  taking  sureties 
ut,  cum  facultatibus  lapsus  fuerit  for  the  payment  of  a debt,  what  the 
debitor,  possit  ab  his,  quos  pro  eo  creditor  principally  looks  to  is  recover- 
obligavit,  suum  consequL  ing  what  is  owed  him  from  the  sure- 

ties, in  case  of  the  insolvency  of  the 
principal. 

D.  xliv.  1.  19  ; D.  ii.  14.  32. 

Exceptions  were  divided  into  rci  cohoerentes,  which  affected  the 
rifrht  to  claim,  and  persome  cohwrentes,  which  only  protected  the 
debtor  himself.  As  an  instance  of  an  exceptio  cohitrena  rei  may 
Iw  fpiven  an  exceptio  doli  mali,  or  a general  pact  not  to  sue.  As 
an  instance  of  an  exceptio  coharens  personm  may  be  Hven  that 
mentioned  in  the  text,  where  the  debtor  was  protected  oy  having 
given  up  all  his  property,  or  a particular  pact  not  to  sue  the  debtor 
personally.  Generally  the  fidejussors  of  the  defendant  could  use 
the  exceptions  which  he  could  have  used  ; but  this  was  not  always, 
as  the  text  pwints  out,  true  of  those  personae  cohoerentes,  as  in  the 
case  of  the  exception  nisi  bonis  cesserit. 


Trr.  XV.  DE  INTERDICTIS. 

Scquituiy  ut  dispiciamus  de  inter-  We  have  now  to  treat  of  interdicts 

dictis  scu  actionibus,  qu®  pro  his  and  the  actions  which  supply  their 
exercentur.  Erant  autem  interdicta  place.  Interdicts  were  certain  for- 
form®  atque  conceptiones  verborum,  mul®  by  which  the  pr®tor  ordered  or 
quibus  pr®tor  aut  jubebat  aliquid  forbad  something  to  be  done;  they 
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fieri  aut  fieri  prohibebat.  Quod  turn  were  chiefly  employed  in  disputes  as 
maxime  faciebat,  cum  de  possessione  to  possession  or  quasi-possession, 
aut  quasi  ]>o6sessione  inter  aliquos 
contendebatur. 

Qai.  iv.  138,  139. 

An  interdict  was  a decree  or  edict  of  the  prsetor  made  in  a 
special  ca.se.  The  prsetor  published  a general  edict  stating  the 
leading  principles  on  which  he  would  act.  But  in  certain  cases 
he  would  make  an  edict  applicable  only  to  particular  persons  and 
particular  things.  Instead,  for  in.stance,  of  referring  the  party 
applying  to  him  for  relief  to  the  general  rule  of  law  that  one  man 
should  not  be  allowed  to  interfere  with  the  watercourses  of  another, 
he  made  an  edict  that  A should  not  interfere  with  the  watercourses 
of  B.  According  to  the  circumstances  of  the  case  such  a command 
might  be  either  positive  or  negative  ; and  though,  as  is  remarked 
in  paragr.  1 , the  word  interdictum  was  considered  to  apply  more 
properly  to  a negative  command  only,  it  was,  as  a matter  of  u.sage, 
aj)plicd  to  all  such  special  edicts  indifferently;  and  Justinian 
seems  to  supjxxsc  that  interdicere  does  not  mean,  as  Gains  assumes, 
to  forbid,  but  inter  duos  dicere,  to  decide  between  two  ptarties. 
(See  paragr.  1.) 

If  the  person  to  whom  the  special  edict  was  addressed  obeyed 
its  directions,  no  further  proceedings  were  neces.sary  ; if  he  asserted 
that  he  had  not  done  wrong,  the  prmtor  allowed  an  action  to  be 
brought  grounded  on  the  interdict.  A sketch  of  the  mode  in  which 
the  proceedings  grounded  on  an  interdict  were  conducted  will  be 
found  in  the  notas  to  paragr.  8. 

There  was  always  .something  of  a public  character  in  the  reasons 
which  induced  the  prmtor  to  grant  an  interdict.  He  adopted  it 
as  a speedy  and  sure  remedy  in  cases  where  danger  was  threatened 
to  objects  which  public  policy  is  especially  interested  to  preserve 
uninjured,  .such  as  public  roads  and  waters,  burial-grounds,  or 
sacred  places ; and  though  interdicts  were granted  where  the  quarrel 
was  entirely  between  private  partie.s,  it  wasoriginally,  perhaps,only 
when  the  .subject  of  dispute  was  such  as  to  render  a breach  of  the 
public  peace  the  probable  result,  unle.ss  the  matter  was  set  at  rest 
by  the  summary  intcrpo.sition  of  legal  authority.  If,  for  instance, 
it  was  a posseasion  or  quasi-posseasion  that  was  disputed,  it  might 
be  feared  that  the  claimant  would  adopt  force  to  eject  the  actual 
occupier,  that  force  would  be  met  by  force,  and  the  public  peace  be 
broken  ; and  the  limitation  of  the  time — one  year — within  which, 
as  we  shall  see  (paragr.  6 note),  interdicts  had  in  many  cases  to  be 
applied  for,  seems  to  connect  theacts  giving  rise  to  them  with  delicts. 
(I’osTE,  Gai.  pp.  (i.50, 651.)  This  public  character  attaching  to  inter- 
dicts may  suggest  that  they  were  originally  given  to  protect  public, 
not  private, interests.  Niebuhr  (//is(.  Rom.  vol.ii.  149,  Eng. Trans.) 
and  Savigny  (Possess.  Hk.  iv.  44)  think  that  in  the  private  occu- 
pancy of  the  ofjer  publicus  may  be  seen  an  interest  so  little 
protected  otherwise,  and  calling  so  precisely  for  some  such  aid  as 
the  interdict,  that  it  can  hardly  be  doubted  that  the  early  use  of 
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interdicts  wa.s  (iirected  to  meet  the  exigencies  of  this  particular 
case.  Anyliow,  a.s  the  civil  law  did  not  deal  with  possession  apart 
from  ownership,  a remedy  became  necessary  when  the  praetors 
recognised  possession,  and,  after  the  praetorian  system  was  fully 
established,  a character  of  settled  law  was  imposed  upon  the  mode 
of  giving  interdicts  by  the  praetor  announcing  in  his  edict  that  he 
would  grant  a particular  interdict  ,under  particular  circumstancea 
Interdicts  were  given,  as  the  text  informs  us,  to  protect  not  only 
the  possession  of  corporeal  things,  but  the  quasi-possession  of 
servitudes.  (See  Bk.  ii.  Tit.  3.  4 note.) 

When  the  system  of  granting  interdicts  was  fully  formed,  an 
interdict  was  ordinarily  the  mere  prelude  to  an  action,  which 
was  tried  like  any  other  action,  and  the  proce.ss  was  not  more  sum- 
mary’ than  in  other  actions  (see  note  on  paragr.  8) ; and  even 
before  the  introduction  of  the  system  of  exiraordinana  judicia, 
interdicts  had  become,  probably,  less  frequently  used,  there  being 
a tendency  to  go  direct  to  the  action  grounded  on  them,  and  to  do 
away  with  the  interdict  as  a preliminary  step.  In  the  time  of 
Justinian  persons  who  under  the  prajtorian  system  would  have 
applied  for  an  interdict,  brought  an  action.  (See  paragr.  8.)  In 
conducting  this  action,  the  magistrate  would  he  greatly  guided  by 
the  old  law  relating  to  interdicts ; but  otherwise  the  subject  of 
interdicts  was  one  with  which  the  law  of  the  Lower  Empire  had 
very  little  to  do. 


1.  Sutnma  autem  divisio  inter- 
dictoruiii  hscc  est,  quod  aut  prohibi- 
toria  sunt  aut  restitutoria  aut  ex- 
hibitorio.  Prohibitoria  sunt,  quibus 
vetat  aliqiiid  fieri,  veluti  viui  sine 
vitio  possidenti  vel  mortuuin  infe- 
renti,  quo  ei  jus  erit  inferendi,  vel 
in  loco  sacro  eedificori,  vel  in  fluinine 
publico  ripavo  ojus  oliquid  fieri,  quo 
pejus  navi);ctur.  Restitutoria  sunt, 
quibus  restitui  oliquid  jubet,  veluti 
bonorum  possessori  possessionem 
eorum,  quit  quis  pro  herede  aut  pro 
possessore  nossidet  ex  ea  hereditate, 
aut  cum  jubet  ei,  qui  vi  possessione 
fundi  dejectus  ait,  restitui  posses- 
sionem. Exhibitoria  sunt,  per  qua) 
jubet  exhiberi,  veluti  eum,  oujus  de 
libertate  agitur,  aut  libertum,  cut 
patronus  operas  indicere  velit,  aut 
parent!  Uberos,  qui  in  potestate  ejus 
sunt.  Sunt  tamen  qui  putant,  pro- 
prie  interdicta  ea  vocari,  qua)  pro- 
hibitoria sunt,  quia  interdicere  est 
denuntiare  et  pronibere  : restitutoria 
autem  et  exhibitoria  proprie  decreta 
vocari ; sed  tamen  optinuit,  omnia 
interdicta  appellori,  quia  inter  duos 
dicuutur. 


1.  The  principal  division  of  inter- 
dicts is,  that  they  ore  prohibitory,  re- 
stitutory,  or  exhibitory.  Prohibitory 
interdicts  ore  those  by  which  the 
prtetor  forbids  something  to  be  done, 
as,  for  example,  to  use  force  against  a 
person  in  lawful  possession,  or  against 
one  who  carries  a dead  body  to  a spot 
where  he  has  a right  to  carry  it,  or  to 
build  on  a sacred  place,  or  to  do  any- 
thing in  a public  river,  or  on  its  bank, 
which  may  impede  the  navigation. 
Restitutory  interdicts  are  those  by 
which  the  praetor  orders  something  to 
be  restored,  as,  for  instance,  when  he 
orders  to  bo  restored  to  the  bonorum 
possessor  the  possession  of  the  goods 
of  an  inheritance  possessed  by  another 
as  heir  or  as  possessor,  or  when  he 
orders  the  possession  of  land  to  be 
restored  to  the  person  who  has  been 
violently  expelled  from  the  possession 
of  it.  Exhibitory  interdicts  are  those 
by  which  the  prsetor  orders  to  exhibit ; 
for  instance,  to  exhibit  the  person 
whose  freedom  is  being  questioned, 
or  the  freedman  to  whom  nis  patron 
wishes  to  notify  the  services  due  from 
him,  or  to  exhibit  to  the  father  the 
children  in  his  power.  Some,  bow- 
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ever,  think  that  the  term  interdict 
otight,  strictly  siJcakinK,  to  he  ajiplied 
to  those  which  are  prohibitory,  beciiuse 
intr.rdicere  means  ‘to  denounce,  to 
prohibit,’  while  those  that  are  restitu- 
tory  or  exhibitory  ought  to  be  called 
<iecre.ta.  But  usage  has  applied  the 
word  interdict  to  all  alike,  as  they  are 
all  given  between  two  parties. 

Oai.  iv.  139,  UO,  142 ; D.  xliii.  1.  1. 

The  formula  of  many  of  the  interdicts  mo.st  ordinarily  in  use 
IS  pre.served  to  us  in  the  Digest.  It  would  take  up  too  much  space 
to  give  many  of  these  at  length.  One  or  two  examples  of  each 
kind  must  suffice. 

1’he  formula  of  the  prohibitory  interdict  generally  ended  with 
the  words  veto  or  vim  fieri  veto.  That  forbidding  nuisances  in 
public  ways  ran  thus ; — 

In  via  jmblica  itinereve  publico  facere,  immittere  quid,  quo 
ea  via  idve  iter  deterius  sit,  fiat,  veto.  (D.  xliii.  8.  2.  20.) 

That  forbidding  interruption  in  the  use  of  a burial-ground  ran 
thus : — 

Quo  quave  illi  (the  person  protected)  inferre  invito  te  (the 
person  against  whom  the  interdict  was  gi-anted)^'ifcs  eM,  quMminus 
ilLi  eo  eave  morluum  inferre  et  ibi  scpelire  liceat,  vim  fieri  t^eto. 
(D.  xi.  8.  1.  pr.)  Other  prohibitory  interdicts  may  be  found  re- 
lating to  sacred  places  (I),  xliii.  6.  1.  pr.),  tombs  (1).  xi.  8.  1.  5), 
navigation  (D.  xliii.  12.  1.  pr.). 

Itestitutory  interdicts  ran,  for  example,  thus : — 

Quod  in  fiumine  publico  ripave  ejua  factum,  sive  quid  in 
flumen  ripamve  ejus  immissum  habes,  si  ob  id  aliter  aqua  fluit 
atque  uti  jyriore  cestate  fiuxit,  restituas.  (D.  xliii.  13.  11.) 

Rcstituere  is  used  in  a very  wide  sense,  as  it  includes  not  only, 
as  in  this  example,  putting  back  things  into  the  state  they  were 
before,  and  giving  back  passession,  but  giving  posse-ssion  to  a per- 
son who  had  not  had  posse.ssion. 

Of  exhibitory  interdicts,  which  were  ordinarily  used  as  the 
preliminary  of  a vindication,  we  may  take  as  a specimen  that  ile 
libero  homine  exhibendo,  granted  to  make  any  one  who  had  a 
freeman  in  his  custody  produce  him.  and  thus  render  it  impos- 
sible that  he  should  be  illegally  retained  in  his  custody.  It  ran 
thus : — 

Quern  liberum  dolo  malo  retines,  exkibeas.  (D.  xliii.  29. 1.  pr.) 

2.  Seqnens  diviaio  interdiotorum  2.  The  second  division  of  interdicts 
htec  est,  quod  queedam  adipiscends  is,  that  they  ore  given  some  to  acquire, 
possessionis  causa  compeirata  sunt,  some  to  retain,  and  others  to  recover 
queedam  retinends,  queedom  recipe-  possession. 

1*0  Ti  H en 

Gai.  iv.  143 ; D.  xliU.  1.  2.  3. 

As  interdicts  were  mainly  applied  to  questions  of  the  pos- 
so,s.sory  rights  of  private  persons,  those  interdicts  which  distinctly 
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referred  to  such  po&session  are  here  classed  tof^ether.  But  they 
fall  under  the  head.s  of  the  first  division.  Interdicts  retinendw 
poasesaionis  were  prohibitory ; interdicts  adipiacendoe  or  re- 
ciperandce  poaaeaaionia  were  restitutory. 


3.  AdipiBcendeepossegsionis  causa 
interdictum  accommodatur  bonoruiu 
posseEBori,  quod  appellatur ' quorum 
bonorum,’  ejusque  vis  et  potestas 
hsc  est,  ut,  quod  ex  his  bonis  qnis- 
qne,  quorum  possessio  alicui  data  est, 
ro  herede  aut  pro  po.ssessore  possi- 
eat,  id  ei,  oui  bonorum  pORsessio 
data  est,  restituere  debeat.  Fro 
herede  autem  possidere  videtur,  qui 
putat  se  beredem  esse : pro  posses- 
sore is  possidet,  qui  nullo  jure  rem 
hereditariam  vel  etiam  totam  here- 
ditatem  sciens,  ad  se  non  pertinere, 
possidet.  Ideo  autem  adipiscends 
possessionis  vocatur  interdictum, 
quia  ei  tantum  utile  est,  qui  nunc 
primum  conatur  adipisci  rei  posses- 
sionem : itaque  si  quis  adeptus  pos- 
sessionem amiserit  earn,  hoc  inter- 
dictum  ei  inutile  est.  Interdictum 
quoque,  quod  appellatur  Salvianum, 
^ipiscendiB  possessionis  causa  com- 
paratum  est  eoque  iititur  dominus 
tundi  de  rebus  ooloni,  quas  is  pro 
mercedibuB  fundi  pignori  futuras 
pepigisset 


3.  To  acquire  possession  an  inter- 
dict is  given  to  the  bonorum  pouesBor, 
termed  Quorum  bonorum,  of  which  the 
elTect  is  to  compel  the  person  possess- 
ing, as  heir  or  possessor,  any  of  the 
goods  of  which  the  possession  is  given 
to  another,  to  make  restitution  to  that 
person  as  the  bonorum  poaseBBor.  A 
person  is  said  to  possess  as  heir,  who 
thinks  himself  to  be  heir,  and  as  pos- 
sessor, who,  without  any  right,  and 
knowing  that  it  does  not  belong  to 
him,  possesses  a part  or  the  whole  of 
an  inheritamce.  It  is  said  of  this  in- 
terdict, that  it  is  given  to  acquire  pos- 
session, because  it  is  only  available 
for  a person  who  wishes  to  gain,  for 
the  first  time,  possession  of  a thing. 
If,  then,  a person  who  hats  gained  pos- 
session loses  it,  he  cannot  avaul  him- 
self of  this  interdict  There  is,  too, 
another  interdict  given  to  acquire  pos- 
session, viz.  the  interdictum  Salvia- 
num, to  which  an  owner  of  lamd  hais 
recourse  to  enforce  his  right  over  the 
things  belonging  to  the  farmer,  which 
the  farmer  has  pledged  aas  a security 
for  his  rent 


Gal  iy.  144,  147. 


The  interdict  Qu/yrum  bontyrum  ran  thus : — 

Quorum  bonorum  ex  edicto  meo  illi  poaaeaaio  data  eat,  quod 
de  hia  boniapro  herede  autpro  poaaeaaore  poaaidea,  poaaidereave  ai 
nihil  uavxaptum  eaaet,  quodquidem  dolomalo  feciati  ut  deainerea 
posaulere,  id  illi  reatituaa.  (D.  xliii.  2. 1.  pr.)  Although  the  inter- 
dict was  only  given  when  the  bonorum  poaaeaaor  had  never  before 
had  possession,  yet  it  was  restitutory,  a term  used  very  widely,  as 
has  been  observed  in  the  note  to  paragr.  1,  and  the  word  reatituaa 
appears  in  its  terms.  Reatituaa,  therefore,  must  be  used  as  mean- 
ing ‘ to  give  up,’  not  ‘ to  give  back  ’. 

The  use  of  this  interdict,  which  could  be  brought  only  with 
respect  to  the  inheritance  as  a univeraitaa,  not  with  respect  to  the 
particular  things  composing  it  (D.  xliii.  2.  1.  1),  was  to  secure  the 
possession  to  those  whom  the  prsetor  treated  as  having  a right  to 
the  inheritance,  but  who  had  not  a right  recognised  by  tbe  civil 
law.  Not  being  heirs,  properly  so  called,  they  could  not  bring  a 
real  action  for  the  inheritance.  (See  Bk.  iii.  Tit.  9.  pr.)  It  will 
be  observed  from  the  formula  that  the  interdict  might  be  used 
against  the  person  possessing  pro  herede  or  pro  poaaeaaore,  although 
the  time  of  usucapion  had  run  in  his  favour,  and  against  such 
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a person,  if,  having  possessed,  he  had,  through  dolus  mnlus  on 
hi.s  part,  ceased  to  po.ssess.  The  person  posse.s.sing  pro  possessore, 
i.c.  without  any  allegation  of  title,  is  sometimes  spoken  of  as 
prcedo.  (See  Tit.  6.  28  note.) 

We  must  not  confound  the  interdictum  Salvianum  with  tha 
actio  Serviana  (see  Tit.  6.  7),  but  it  was  probably  only  a step  to 
that  action,  and  may  have  fallen  into  di.suse  when  the  actio 
Serviana  was  established  as  a means  of  redress  for  the  creditor. 
The  interdictum  Salvianum  was  not  given  to  every  mortgage 
creditor,  but  only  to  the  owner  of  a rural  estate,  as  a means  of 
getting  possession  of  the  goods  of  the  occupier  of  the  estate  which 
had  been  pledged  for  the  rent.  Probably  the  interdict  was  granted 
even  if  the  goods  had  pas.sed  into  the  hands  of  a third  party.  (D. 
xliii.  33. 1 ; but  see  C.  viii.  9. 1.)  Gaius  mentions  two  other  inter- 
dicts coming  under  this  head,  one  given  to  bonorum  emptoren, 
and  one  to  aectores,  or  purchasers  of  public  goods  (iv.  145,  146) 


4.  Ketinendte  possessionis  causa 
comparata  eunt  interdicta  ‘ uti  pos- 
sidetis ’ et  ‘ utrubi,’  cum  ab  utraque 
parte  de  proprietate  alicujus  rei  con- 
trovcrsia  sit  et  ante  quferitur,  uter 
ex  litigatoribus  possidere  et  uter 
petcre  debeat.  Namque  nisi  ante 
exploratum  fuerit,  ntrius  eorum 
possessio  sit,  non  potest  petitoria 
actio  institui,  quia  et  civilis  et  natu- 
rails  ratio  faoit,  ut  alius  possideat, 
alius  a possidente  petat.  Kt  quia 
longe  oommodius  est  possidere  po- 
tiuB  quam  petere,  ideo  plerumque  et 
fere  semper  ingens  existit  contentio 
de  ipsa  possessione.  Commodum 
autem  possidcndi  in  eo  est,  quod, 
ctiamsi  ejus  res  non  sit,  qiii  possidet, 
si  inodo  actor  non  potucrit  suam  esse 
probare,  remanet  suo  loco  possessio : 
propter  quam  causam,  cum  obscura 
sint  utriusquc  jura,  contra  petit- 
orcm  judicari  solet  Sed  interdicto 
quidem  * uti  possidetis  ’ de  fundi 
vcl  tedium  possessione  contenditur, 
‘ utrubi  ’ vero  interdicto  de  rerum 
mobilium  possessione.  Quorum  vis 
et  potestas  plurimam  inter  se  ditTe- 
rentiam  apud  veteres  habebat ; nam 

* uti  possidetis ' interdieto  is  vince- 
bat,  qni  interdicti  tempore  posside- 
bat,  si  modo  nec  vi  nee  clam  nec 
precario  nanctus  fuerat  ab  adversario 
possessionem,  etiamsi  alium  vi  ex- 
pulerat  aut  clam  abripuerat  alienam 
possessionem  aut  precario  rogaverat 
aliquem,  ut  sibi  possidere  liceret : 

• utrubi  ’ vero  interdicto  is  vincebat, 
qui  majore  parte  ejus  anni  nec  vi 
nec  clam  nec  precario  ab  adversario 


4.  To  retain  possession  there  art' 
given  the  interdicts  uti  potaideti*  suid 
utrubi,  when  in  a dispute  as  to  th< 
ownership  of  a thing,  the  question  first 
arises,  which  of  the  parties  ought  to 
be  possessor  and  which  plaintilT.  For. 
unless  it  is  first  determined  to  which 
the  possession  belongs,  it  is  impossible 
to  shape  the  real  action,  as  law  and 
reason  both  require  that  one  part; 
should  possess,  and  the  other  bring 
his  claim  against  him.  And  as  it  is 
much  more  advantageous  to  possess 
than  to  claim  the  thing,  there  is  gene- 
rally a keen  dispute  as  to  the  possession 
itself.  The  advantage  of  possession 
consists  in  this,  that  even  if  the  thing 
does  not  really  belong  to  the  possessor, 
yet,  if  the  plainliflf  docs  not  prove 
himself  to  be  the  owner,  the  possessor 
still  remains  in  possession,  and,  there- 
fore, when  the  rights  of  the  parties 
are  doubtful,  it  is  customary  to  decide 
against  the  claimant.  The  interdict 
uti  possidetis  appUes  to  the  possession 
of  land  and  buildings,  the  interdict 
utrubi  to  that  of  moveables.  There 
were  formerly  great  differences  in 
their  effects;  for  in  the  interdict  uti 
possidetis  he  prevailed  who  was  in 
possession  at  the  time  of  the  interdict, 
provided  that  he  had  not  acquired 
possession  from  his  adversary  by  force 
or  clandestinely,  or  as  a concession  ; 
but  it  made  no  difference  if  ho  had 
acquired  it  from  any  one  else,  by 
forcibly  expelling  him,  secretly  de- 
priving him  of  possession,  or  obtaining 
from  him  possession  as  a concession. 
In  the  interdict  uti-ubi,  on  the  contrary. 
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possidebat.  Hodic  tamen  aliter  ob-  he  prevailed,  who  during  the  greater 
servatur ; nam  utriusque  interdict!  part  of  the  preceding  year  had  had  the 
potestas,  quantum  ad  possessionem  possession  without  having  obtained  it 
pertinet,  exscquata  est,  ut  ille  vincat  as  against  his  adversary  by  force, 
et  in  re  soli  et  in  re  mobili,  qui  pos-  clandestinely,  or  as  a concession.  At 
sessionem  nec  vi  nec  clam  nec  pre-  the  present  day,  it  is  dififerent,  for  the 
cario  ab  adversario  litis  contesta-  two  interdicts  have  the  same  effect  as 
tionis  tempore  detiucb.  regards  possession,  so  that,  whether 

the  thing  claimed  is  an  immoveable  or 
a moveable,  he  prevails,  who,  at  the 
time  of  the  litia  conteatatio,  is  in  pos- 
session, without  having  obtained  it  as 
against  liis  adversary  by  force,  clan- 
destinely, or  as  a concession. 

Gai.  iv  148-152 ; D.  vi.  1.  24 ; D.  xliii.  17.  I ; D.  xliii.  31 ; C.  iv.  19.  2. 

The  interdict  uti  poasidetia  ran  thus : — 

Uti  eaa  cedea^quious  de  agitur^nec  vi,  nec  clam,  necpreca/rio 
alter  ab  altero  poaaidetia,  quominua  ita  posaideatia,  vim  fieri 
veto.  (D.  xliii.  17.  1.  pr.) 

It  was  granted  to  defend  the  possession  of  all  immoveables, 
except  cloacoi,  which  were  expressly  excepted  by  the  praetor  s edict. 
The  word  cedes  in  the  text  of  the  interdict  is  only  an  example. 

By  possessing  precario  is  meant  possessing  at  the  will  of 
another,  possession  having  been  requested  from  him.  (D.  xliii.  26. 
1.  pr.)  When  the  person  from  whom  the  possession  had  been 
extorted  wished  to  do  so,  he  could  always  resume  it ; and  hence 
the  word  precarina  came  to  mean  uncertain.  Perhaps  the  origin  of 
precaria  poaaeaaio  was  the  interest  that  clients  had  in  a portion  of 
the  ager publicua,  which  their  patron  might  permit  them  to  use, 
and  which  they  were  bound  to  restore  immediately  if  their  patron 
demanded  it  back. 

The  words  alter  ab  altero  are  inserted,  because  it  would  be  no 
ground  for  disturbing  the  possession  that  had  been  obtained  vi, 
clam,  or  precario,  unless  it  had  been  so  obtained  from  the  other 
litigant  party. 

It  was  necessary  that  application  should  be  made  for  this  inter- 
dict within  a year  after  the  security  of  the  possession  had  been 
threatened.  (D.  xliii.  17.  1.  pr.)  It  did  not  signify  how  it  had 
been  threatened.  The  text  only  refers  to  the  case  of  an  action 
being  brought  to  dispute  it,  but  the  interdict  would  be  granted  in 
whatever  way  the  possession  had  been  attacked. 

The  interdict  nimbi  ran  thus : — 

Utmbi  hie  homo  quo  de  agitur  majore  parte  hujusce  anni 
fuit,  quominua  is  eum  ducat,  vim  fieri  veto.  (D.  xliii.  31.  pr.) 

The  example  is  taken  from  the  case  of  the  disputed  possession 
of  a slave,  but  the  interdict  applied  to  the  case  of  all  moveables. 
This  interdict  was  considered  one  retinendeepoaseaaionia,  although, 
before  Justinian  applied  the  same  rule  as  in  uti  poaaidetia,  as 
it  was  granted  to  the  pei*son  who  had  posse.ssed  during  the  greater 
part  of  the  preceding  year,  it  might  ha}>pen  that  it  was  granted  to 
a pei^son  who  had  not  the  possession  at  the  exact  time  it  was 
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j^^ranted,  but  who  had  possessed  the  thing  during  more  months  in 
the  year  than  the  person  who  happened  to  be  in  possession  at  the 
end  of  the  year. 


5.  PoBsidere  autem  videtur  quiB- 
que  non  solaiOy  si  ipse  possideat, 
Bed  et  si  ejus  nomine  aliquis  in  pos- 
sessione  sit,  licet  is  ejus  juri  sub- 
jeottm  non  sit,  qualis  est  oolonus  et 
inquilinus : per  eos  quoque,  apud 
quos  deposuerit  quis  aut  quibus 
commodaverit,  ipse  possidere  vide- 
tur : et  hoc  est,  quod  dioitur,  reti- 
nere  possessionem  posse  aliquem 
per  quomlibet,  qui  ejus  nomine  sit 
m possessione.  Quin  etiam  animo 
quoque  retineri  possessionem  placet, 
id  est  ut,  quamvis  neque  ipse  sit 
in  possessione  neque  ejus  nomine 
alius,  tamen  si  non  relinquendra 
possessionis  animo,  sed  postea  re- 
versurus  inde  discesserit,  retinere 
possessionem  videatur.  Adipisci 
vero  possessionem  per  quos  aliquis 
potest,  secundo  libro  exposuimus. 
Neo  iilla  dubitatio  est,  quin  animo 
solo  possessionem  adipisoi  nemo 
potest. 

Gai. 


6.  A person  is  considered  to  pos- 
sess not  only  when  he  himself  pos- 
sesses, but  also  if  any  one  is  in 
possession  in  his  name,  although  not  a 
person  in  hk  power,  as  the  tenant  of 
a farm  or  building.  He  may  also 
possess  through  a depositary  or  a bor- 
rower, and  this  it  is  that  is  meant  by 
saying  that  a person  may  retain  pos- 
session by  any  other  who  is  in  pos- 
session in  his  name.  Moreover,  it  is 
held  that  possession  may  be  retained 
by  mere  intention  only,  that  is,  that 
although  a person  is  not  in  possession 
himself,  nor  is  any  one  else  in  his  name, 
yet,  if  it  is  not  with  any  intention 
of  abandoning  the  thing,  but  with 
the  intention  of  retmming  again  to  it, 
that  he  has  placed  himself  at  a distance 
from  it,  he  is  considered  still  to  retain 
the  possession.  Through  whom  pos- 
session may  be  acquired,  we  have 
already  explained  in  the  Second  Book. 

. But  it  most  certainly  can  never  be  ac- 
quired by  mere  intention  only. 

iv.  153. 


In  the  introductory  note  to  Bk.  ii.  Tit  6.  pr.,  the  distinction 
has  been  pointed  out  between  civilis  possession  that  is  possession 
bona  fide  and  ex  justa  causa,  which  could  be  transmuted  by  usu- 
capion into  ownership,  and  naturalis  possessio,  which  again  is 
divided  into /^ossessio,  where,  although  there  is  not  possession  such 
as  will  ripen  by  usucapion,  there  is  still  possession  as  a matter  of 
fact,  coupled  with  the  intention  of  treating  the  thing  as  if  the 
possessor  were  the  owner,  and  in  possessione  esse,  where  the  per- 
son has  the  detentio,  but  not  the  animus  possidendi.  Civilis 
possessio  and  naturalis  possessio  with  the  intention  of  ownership 
were  protected  by  these  possessory  interdicts,  whereas  the  being 
merely  in  possession  was  not.  This  paragraph  points  out  (1)  that 
one  person  may  be  in  possession  while  another  is  the  posvsessor, 
and  that  the  first  is  not,  while  the  second  is,  entitled  to  the  inter- 
dicts ; and  (2)  that  a possessor  may  sometimes  possess  only  with 
the  animus  without  being  actually  on  the  spot  possessing.  An 
instance  given  by  Paulus  is  that  of  a man  who  possesses  a moun- 
tain pasture,  and  loaves  it  when  the  sea.son  for  its  u.se  is  over,  with 
the  intention  of  returning.  (Sent  v.  2.  1.)  But  the  mere  inten- 
tion to  pos.sess  as  owner,  without  the  physical  fact  of  detention 
having  ever  taken  place,  was  of  no  avail. 

6.  Hociperandac  possessionis  causa  6.  To  recover  possession  an  inter- 

Bolet  interdici,  si  quis  ex  possessione  diet  is  given  in  case  siny  one  has  been 
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fundi  vel  irdium  vi  dejectns  fucrit ; 
num  ei  proponitur  iiilerdictum 
‘ unde  vi,'  per  quod  is,  qui  dejecit, 
cogitur  ei  restitucre  poBBesBioncm, 
licet  is  ab  eo,  qui  vi  dejecit,  vi  vel 
clam  vel  precario  possidobat.  Sed 
ex  sacris  constitutionibus,  at  supra 
diximus,  si  quis  rem  per  vim  oo- 
cupaverit^  si  ^uidom  in  bonis  ejus 
est,  dominio  ejus  privatur,  si  aliens, 
post  ejus  restitutioncm  etiam  Eesti- 
mationem  rei  dare  vim  passo  oom- 
pellitur.  Qui  autem  aliquem  de  pos- 
sessions per  vim  dejecerit,  tenetur 
lege  Julia  de  vi  privata  aut  de 
vi  publics:  sed  de  vi  privata,  si 
sine  armis  vim  fecerit,  sin  autem 
cum  armis  eum  de  possessions  ex- 
pulerit,  de  vi  publics.  Armorum 
autem  appellations  non  solum  scuta 
et  gladios  et  galeas  signiiicari  in- 
tellegimus,  sed  et  fustes  et  lapides. 


expelled  by  violence  from  the  posses- 
sion of  land  or  a building.  He  has 
then  given  him  the  interdict  unde  vi, 
by  which  he  who  has  expelled  hun  is 
forced  to  restore  to  him  the  posses- 
sion, although  the  person  to  whom  the 
interdict  is  given  has  himself  taken  by 
force,  clandestinely,  or  as  a concession, 
the  possession  from  the  person  who 
has  expelled  him.  But,  as  we  have 
said  above,  the  imperial  constitutions 
provide  that  if  any  one  seizes  on  a 
thing  by  violence,  he  shall  lose  the 
ownership  of  it,  if  it  is  a part  of  his 
own  goods,  and  if  it  belongs  to  another, 
he  shall  not  only  restore  it,  hut,  in 
addition,  pay  to  the  person  who  has 
sustained  the  injury  the  amount  at 
which  the  thing  is  estimated.  More- 
over, a person  who  has  expelled  by 
violence  another  from  his  possession, 
is  liable  under  the  lex  Julia  de  vi  pub- 
lica  feu  prft'afa .-  for  private  violence, 
if  his  violence  was  exercised  without 
the  use  of  arms ; for  public  violence, 
if  the  expidsion  from  possession  was 
made  by  armed  force.  Under  the  term 
arms  are  included  not  only  shields, 
swords,  and  helmets,  but  clubs  and 
stones. 


iv.  l.')4.  16.'> ; n.  xlviii.  7.  7 ; 1).  1.  16.  41  ; < viii.  4.  7. 


The  interdict  unde  vi  ran  thu.s  : — 

Unde  tu  ilium  vi  dejecisti,  aut  familia  tua  dejecit,  de  eo, 
quveque  ille  tunc  ibi  habuit,  tantummodo  intra  annum,  post 
annum  de  eo  quod  ad  eum  qui  vi  dejecit  pervenerit,  judicium 
dabo.  (D.  xliii.  16.  1.  pr.) 

Formerly  a distinction  was  made  in  granting  this  interdict, 
according  to  the  degree  of  violence  used.  If  it  had  been  ordinary 
violence  {via  quotidiana),  the  interdict  was  only  granted  if  the 
possession  had  not  been  obtained  vi,  clam,  or  precario,  with  re- 
spect to  the  adversary  (Gai.  iv.  154),  and  could  only  be  obtained 
within  a year ; but  if  vis  amnata  had  been  employed,  the  interdict 
was  granted  in  all  cases.  (Cic.  Epiat.  xv,  16.)  This  difference 
had  ceased  long  before  tbe  time  of  Justinian,  and  apparently 
before  the  time  when  the  interdict  assumed  the  shape  in  which  we 
now  find  it  in  the  Digest,  by  which,  as  will  be  seen,  poasession  was 
given,  within  a year,  of  the  thing  as  it  then  was ; after  a year,  only 
of  the  thing  as  it  came  into  the  hands  of  the  dispossessor. 

The  interdict  unde  vi  only  applied  to  immoveables  (D.  xliii. 
16.  1.  6);  but  the  constitution  of  Valentinian,  Theodosius,  and 
Arcaditis,  A.n.  3-S!J,  referred  to  in  the  text  (and  in  Tit  2.  1),  pro- 
tected moveables  as  well  as  immoveables.  (C.  viii.  4.  7.) 

'I’he  lex  Jvlia  de  vi  is  treated  of  in  Tit.  18.  8. 

I’lxsseasion  could  l)e  recovered  by  uti  poasid&tis  and  utruhi  as 


Digitized  by  Google 


496 


LIB.  IV.  TIT.  XV. 


well  as  by  unde  vi,  and  it  was  by  utruhi  that,  previously  to  the 
constitution  above  mentioned,  pos.se.ssion  of  moveables  was  re- 
covered. But  the  interdict  unde  vi  was  in  some  respects  more 
advantageous  than  uti  possidetis.  (1)  It  gave  a remedy  against 
the  dispossessor,  even  if  he  was  no  longer  in  pos.se8sion  (D.  xliii. 
16.  1.  42) ; (2)  it  gave,  if  brought  within  a year,  the/rwc<w.s  from 
the  time  of  the  ejectment,  not  as  uti  possidetis  merely  from  the 
commencement  of  proceedings  (1).  xliii.  16.  1.  40)  ; and  (3)  it  was 
not,  if  the  vis  had  Ijeen  armnta,  or  after  the  distinction  between 
the  characters  of  the  violence  employed  had  been  done  away, 
barred  by  the  vicas  of  the  po.ssession  of  the  applicant  for  tlie 
interdict ; (4)  it  applied  not  only  to  immoveables,  but  to  any 
moveables  thereon.  (D.  xliii.  16.  1.  6.) 

There  were  other  interdicts  under  the  head  of  reciperandce 
possessionis — thatdc  /jrccario and  th&ideclandestina possessions 
(D.  xliii  26.  2.  pr.  ; 1).  x.  3.  7.  5) ; but  little  is  known  of  them. 


7.  Tertia  diviRlo  interdictoniin 
hco  eat,  quod  aut  Biiuplicta  sunt  aut 
duplicia.  Simplicia  sunt,  in  quibus 
alter  actor,  alter  reus  est : qualia 
sunt  omnia  restitutoria  aut  oxhibi- 
toria  : naraque  actor  est,  <jui  desi- 
derat  aut  exhiberi  aut  rcstitui,  reus 
is,  a quo  desideratur,  ut  restituat 
aut  exhibeat.  Prohibitorioruiu  au- 
tem  interdictorum  alia  simplicia 
sunt,  alia  duplicia.  Bimplicia  sunt, 
veluti  cum  prohibct  pra>tor  in  loco 
sacro  vel  in  flumine  publico  ripave 
ejus  aliquid  fieri  (:iam  actor  est,  qui 
desiderat,  ne  quid  Qat,  reus,  qui 
aliquid  facere  conatur) : duplicia 
sunt  veluti  ‘ uti  (Kissidclis  ’ mter- 
dictum  et  ' utrubi '.  Idco  autem 
duplicia  vocantur,  quia  par  utrius- 
qne  liligatoris  in  bis  condicio  est  nec 
quisquam  preecipue  reus  vel  actor 
intcllugitur,  sed  unusquisque  tarn 
rei  quam  actoris  partem  sustinet. 


7.  Tbe  third  division  of  interdicts 
is,  that  they  are  either  simple  or 
double.  Those  are  simple  in  which 
one  person  is  plaintiff  and  the  other 
defendant,  as  is  the  case  in  all  that 
are  restitutory  or  exhibitory.  For  he 
is  the  plaintiff  who  wishes  that  a thing 
shall  be  exhibited  or  restored,  and  he 
is  defendant  against  whom  the  claim 
is  made.  But  of  prohibitory  interdicts 
some  are  simple,  some  double  : simple, 
as,  for  instance,  when  the  pnr-tor  for- 
bids anything  to  be  done  in  a sacred 
place,  or  in  a public  river,  or  on  its 
banks  ; for  ha  is  plaintiff  who  wishes 
that  the  thing  should  not  be  done,  and 
ho  is  defendant  who  wishes  to  do  it : 
double,  as  in  the  case  of  the  interdicts 
u/t  possidetis  and  utrubi ; and  these 
interdicts  are  called  double,  because  in 
them  the  possession  of  each  party  is 
equal,  for  neither  can  bo  said  to  be 
properly  plaintiff  or  defendant,  but 
each  is  at  once  plaintiff  and  defendant. 


Gai.  iv.  LW  160. 


Duplicia  sunt,  veluti  uti  possidetis  interdictum  et  utrubi. 
These  interdicts  liere  and  in  Gaims  (Gai.  iv.  160)  are,  seemingly, 
only  adduced  as  examples,  but  we  know  of  no  others  having  the 
same  character.  Compare  the  actions  familiee  erciscundve, 
communidividundu,&\\d  finiumre(jundorum(a<i(ilntrod.aec.  103). 


8.  Dc  ordine  et  veteri  exitu  in- 
terdietorum  supervacuum  est  hodie 
dicere  : nam  quotiens  extra  ordinoin 
jus  dicitur,  qualia  sunt  hodie  omnia 
jndicia,  non  est  nocesse  reddi  inter- 
dictum, Bed  perinde  judicatur  sine 


8.  Of  the  process  and  effect  of  in- 
terdicts in  former  times  it  would  be 
now  su(>ert]uou8  to  speak.  For  when- 
ever the  jurisdiction  is  extraordinary, 
as  is  the  case  now  in  all  actions,  there 
is  no  necessity  for  an  interdict ; for 
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interdictis,  ntque  bi  ntilis  aclio  ei  judgment  is  given  without  interdicts, 
causa  interdicti  rcddita  fuissot.  exactly  as  if  a ulitiii  actio  had  been 

given  in  pursuance  of  an  interdict. 

. C.  viii.  1.  3. 

From  the  Institute.s  of  Gaius  (iv.  161  et  seq.)  we  gather  a 
general  notion  of  the  manner  in  which  the  proceedings  on  an  inter- 
dict were  conducted.  But  the  text  of  Gaius  is,  in  this  part,  very 
imperfect  and  diflicult  to  understand,  and  as  the  whole  process  was 
obsolete  in  the  time  of  Justinian,  a very  short  sketch  of  the  pro- 
ceedings mu.st  sullice  here. 

The  parties  were  made  to  ap[)car  injure  exactly  in  the  same 
way  when  an  interdict  was  to  be  applied  for  as  when  an  action  was 
to  be  brought.  The  pnetor  heard  the  statement  of  the  party  who 
made  the  application,  and  if  the  adversaiy  confessed  the  truth  of 
the  statement,  the  prador  announced  his  decree  at  once,  and  had 
it  executed,  if  necessary,  by  the  strong  arm  of  the  law  (manu 
mililari,  D.  vi.  1.  68).  If  the  defendant  a.sserted  that  he  had  not 
done  wrong,  the  prsetor  gave  an  action  based  upon  the  interdict,  to 
ascertain  whether  the  facts  were  as  the  plaintiff,  in  applying  for 
the  interdict,  alleged  ; that  is,  the  intent io  of  the  formula  was  the 
language  of  the  interdict  put  as  a hypothetical  case.  The  interdict 
would  run, — Hoe  vel  illud  te  facere  veto  : the  intentio,  Si  hoc  vel 
illudA.A.  fecerit  (condemna,  iic.).  The  parties  bound  themselves 
by  a aponsio  and  restipxdatio  in  a penal  sum,  which  the  defendant 
was  to  pay  if  he  was  in  the  wrong,  and  to  receive  if  he  was  not. 
But  this  practice,  which  was  always  adopted  when  the  interdict  was 
proliibitory,  was  proliably  gradually  abandoned  when  the  interdict 
was  restitutory  or  exhibitory ; and  in  these  »ises,  in  order  to  com- 
pel the  actual  performance  of  the  act  ordered  by  the  prmtor,  an 
action  was  given  with  a fornmla  arhitraria,  so  that  the  judex 
might  issue  a preparatory  order  to  the  defendant,  and,  if  it  was 
not  complied  with,  might  make  him  pay  the  amount  of  all  damage 
.su.stained  {(mant  icu  rea  erit),  or  would  compel  him,  at  least  at  the 
(hue  when  IJlpian  wrote  (D.  vi.  1.  68),  to  restore  the  thing  if  in 
his  jMjssession.  As  to  actiunea  arbitrarive  see  note  on  Tit.  6.  31. 


Tit.  XVI.  DE  PCENA  TEMERE  LITIGANTIUM. 


Nuncatlmonondisumus,  magnam 
cunvin  egisso  cos,  qui  jura  sustine- 
hrint,  ne  facile  homines  ad  litigandiiin 
procederent : quod  et  nobis  studio 
est.  Idque  eo  inaxiine  fieri  potest, 
quod  tenieritas  tarn  agentinm  quain 
eorum,  cum  quibns  agitur,  inodo 
pecuniaria  poena,  modo  jurisjiirandi 
religione,  modo  mctu  iufiuniic  ooer- 
cctur. 


We  may  here  observe,  that  the 
authors  and  preservers  of  our  law  have 
always  sought  most  anxiously  to  hinder 
men  from  engaging  too  recklessly  in 
law-suits,  and  it  is  what  wo  ourselves 
desire  also.  And  the  best  method  of 
succeeding  in  it  is,  to  repress  the  rash- 
ness alike  of  plaintitTs  and  of  defend- 
ants. sometimes  by  a peeuniary  penalty, 
Bometimes  by  the  sacred  tie  of  an  oatlr, 
sometimes  by  the  fear  of  infiuny. 

K K 


Gai.  iv.  17-t. 
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In  the  days  of  Gains,  the  means  of  pnnishinff  persons  who 
recklessly  brought  or  defended  a suit  were  more  numerous.  The 
plaintiff  was  restrained  from  reckles.sly  bringing  an  action  not 
only  by  being  condemned  in  damages  and  costs,  but  (1)  by  an 
action  of  calumny — that  is,  the  defendant  could  bring  against  a 
plaintiff  who  had  sued  him  di.shonestly  an  action  by  which  the 
defendant  could  recover  one-tenth  of  what  the  plaintifl'  had 
claimed,  if  by  action,  and  one-fourth  of  what  he  had  claimed,  if 
by  interdict  (Gai.  iv.  175);  (2)  by  what  was  termed  the  ‘con- 
trary action  ’ the  unsucceasful  plaititiff,  although  he  had  honestly 
brought  his  action,  was  made  to  pay  a tenth  or  a fifth  of  what  he 
claimed,  but  then  it  was  only  failing  in  a few  special  actions,  such 
as  that  injuria'rum,  that  exposeil  him  to  this  risk  (Gai.  iv.  177); 
(3)  by  oath,  i.e.  by  the  defendant  calling  on  him  to  swear  to  his 
bona  jides,  but  if  the  defendant  did  this,  he  could  not  afterwards 
bring  an  actioq  of  calumny,  or  the  contrary  action  (Gai.  vi.  179) ; 
and  (4)  by  restipulatio,  i.e.  by  being  called  on  to  wager  a sum  to 
be  lost  if  he  failed,  which  was  allowed  in  certain  actions ; this  mode 
of  proceeding  excluded  the  three  others  previously  mentioned. 
(Gai.  iv.  180,  181.) 

In  the  law  as  described  by  Gaius,  the  defendant  was  restrained 
from  recklessly  defending  an  action  (1)  by  the  sponaio,  or  wager 
that  he  had  done  all  he  was  bound  to  do,  allowed  in  certain  actions 
(the  sponsio  and  restipulatio  made  up  the  wager  of  the  parties) 
(Gai.  iv.  171) ; (2)  in  certain  actions,  as,  for  instance,  for  deposit 
in  case  of  necessity,  the  penalty  was  double  in  case  of  denial  (Tit 
6.  17),  and  all  actions  with  a penalty  are  looked  on  by  Gaius  as 
restraining  the  defendant  (iv.  171)  ; (3)  if  the  case  was  one  where 
no  restraint  operated  under  these  first  two  heads,  the  defendant 
was  obliged  to  take  an  oath  of  bona  Jides  (Gai.  iv.  172);  (4)  cer 
tain  actions  carried  infamy  with  them  against  the  persons  con- 
demned.  (Gai.  iv.  182.) 

1.  Ecce  enini  jusjuraiidum  omni- 
bus, qui  conveniuntur,  ex  nostra 
constitutione  defertur : nam  reus 
non  aliter  suis  allegationibus  utitur, 
nisi  prius  juraverit,  quod  pntans,  sc 
bona  instantia  uti,  ^ contradicen- 
dum  pervenit.  At  adversus  infiti- 
antes  ex  quibusdam  causis  dupli 
actio  constituitur,  vefuti  si  damni 
injuriee  aut  legatonim  locis  venera- 
bilibiis  rclictorum  nomine  agitur. 

Statim  autem  ab  initio  pUiris  quam 
simpli  cst  actio  vefuti  lurti  manifesti 
quadrupli,  nec  manifesti  dupli : nam 
ex  his  causis  et  aliis  quibusdeun,  sive 
quis  negct  sive  fateatur,  pluris  quam 
simpli  est  actio.  Item  actoris  quo- 
que  calumnia  coercetur  : nam  etiam 
actor  ])ro  calumnia  jurare  cogitur 
cx  nostra  constitutione.  Utriusqne 


1.  And  first,  under  our  constitu 
tion,  an  oath  is  administered  to  all 
defendants.  For  the  defendant  in 
not  admitted  to  state  his  defence  until 
he  has  sworn  that  it  is  from  a persua- 
sion of  the  goodness  of  bis  own  cause 
that  he  resists  the  demand  of  the 
plaintiff.  In  certain  cases  where  the 
defendant  denies  liability  an  action 
for  double  the  value  is  given ; lor 
instance,  in  the  case  of  wrongful 
damage,  or  of  legacies  left  to  holy 

E laces.  The  action  is  from  the  very 
eginning  for  more  than  the  single 
value  in  such  cases  as  the  action  furti 
mani/etti,  where  it  is  for  the  quadruple 
value,  and  that  furti  nec  mani/eeti, 
where  it  is  for  the  double.  In  these 
cases  and  in  some  others,  whether  the 
defendant  denies  or  confesses, the  action 
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ctijim  partis  advocati  jusjurandmn 
Hul)cunt,  quod  alia  nostra  consti- 
tiiUoiic  coiuprehoiiBum  est.  Uiec 
autein  omnia  pro  veteris  calumnia* 
actione  introducta  sunt,  quee  in  de- 
suetudinem  abiit,  quia  in  partem 
dccimam  litis  actorem  multabat, 
quod  nusquam  factum  esse  inveni- 
mus  ; Bed  pro  his  introductiun  est  ct 
r®fatum  jusjurandum  et  ut  impro- 
us  litipator  etiam  damnum  et  im- 
pensas  litis  iuferre  adversario  suo 
eogatur. 


Oai.  iv.  173;  C.  ii.  59.  2;  C 

For  the  terms  of  the.se  oaths 

2.  Ex  quibusdam  judiciis  dam- 
nati  ignominiosi  hunt,  veluti  furti, 
vi  bonorum  raptorum,  injuriamm. 
do  dolo,  item  tutelse,  mandati, 
deposit!  directis,  non  contrariis, 
actionibus,  item  pro  socio,  qu0E  ab 
utraque  parte  directa  est,  et  ob  id 
quilibct  ex  sociis  eo  judicio  dain- 
natus  ignominia  notatur.  Sed  furti 
quidcm  aut  vi  bonorum  raptorum 
aut  injuriarum  aut  de  dolo  non 
solum  danmati  notantur  ignominia, 
sed  etiam  pact! : et  recte  ; plurimum 
cnim  interest,  utrum  ex  delicto 
aliquis  an  ex  contractu  debitor  sit. 


Gai.  iv. 


is  for  more  than  the  single  value.  The 
litigiousncss  of  the  idaintilT  is  also  re- 
strained, for  he  is  obliged  by  our  con- 
stitution to  take  the  oath  <U  caiumnia. 
The  advocates  also  of  each  party  take 
an  oath  prescribed  by  another  of  our 
constitutions.  All  these  formahties 
have  been  introduced  to  replace  the 
old  action  calumnisc,  which  is  fallen 
into  disuse,  for  it  subjected  the  plain- 
tiff to  a fine  of  the  tenth  of  the  value 
of  the  thing  in  dispute ; but  we  have 
never  known  this  penalty  enforced. 
In  its  stead,  there  has,  m the  first 
lace,  been  introduced  the  oath  we 
ave  just  mentioned ; and,  in  the  next 
place,  a person  who  brings  a ground- 
less action  is  made  to  reimburse  his 
adversary  lor  all  losses  and  expenses 
he  has  been  put  to. 

. iii.  1.  13.  6;  C.  in.  1.  14.  1. 

see  C.  ii.  59.  2;  C.  iii.  1.  14.  1. 

2.  In  certain  actions  the  person 
condemned  becomes  infamous,  as  in 
the  actions  furti,  vi  botwrum  raptorum, 
injuriarum,  de  dolo;  as  also  in  the  ac- 
tions tutelae,  mandati,  depositi,  if  direct, 
but  not  if  contrary;  and  also  in  the 
action  pro  locio,  which  is  direct,  by 
whichever  of  the  contracting  parties 
it  may  be  brought,  and  in  which  in- 
famy is  attached  to  whichever  of  these 
parties  may  bo  condemned.  But  in 
the  actions/ur/j,  vi  bonorum  raptorum, 
injuriarum,  and  de  dolo,  it  is  not  only 
those  condemned  that  are  branded 
with  infamy,  but  also  those  who  have 
made  a compromise  with  their  op- 
ponents ; and  rightly,  for  there  is  a 
great  difference  between  being  debtor 
by  a delict,  and  by  a contract, 
i D.  iii.  2.  7. 


Directis  non  contrariis.  The  reason  is  given  by  Ulpian; 
In  contrariis  non  de  perfidia  offitur  sed  de  calculo,  qui  fere 
judicio  sold  dirimi.  (D.  iii.  2.  6.  7.)  Contrarice  actiones  were 
such  as  those  brought  again.st  the  pupil,  the  mandator,  or  depasi- 
tor  by  the  tutor,  mandatary,  or  depositary.  There  coulil  be 
no  reason  why  infamy  should  attach  to  a pupil  who  did  not 
know  the  amount  of  the  claims  of  the  tutor,  or  to  a depasitor, 
who  did  not  know  the  amount  of  the  expenses  to  which  the  de- 
jsisitai-y  had  been  put. 

'I’he  consequences  of  infamy  were  to  prevent  the  guilty  person 
from  lieinga  witne.ss,  receiving  any  public  honours,  or  bringing  a 
public  prosecution.  We  have  al.so  seen  (Tit.  13.  11)  that,  previous 
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to  tlic  lef^’slation  of  Ju.stinian,  a person  declared  infamous  could 
not  appear  as  procurator  in  the  cause  of  another. 


8.  Omnium  autem  actiouum  iu- 
stituendarum  prineipium  ab  ea  parte 
edicti  profioiscitur,  qua  praetor  edi- 
cit  de  in  jus  vocando : utique  enim 
in  primis  adversarius  in  jus  vocan- 
dus  est,  id  est  ad  emu  vocandus  est, 
qui  jus  dicturuB  sit.  Qua  parte 
prictur  parcntibuB  et  patronis,  item 
litjcris  parentibusquo  patronoram  et 
patronanuii  htuic  priestat  honorom, 
ut  non  aliter  liceat  bberis  libertisque 
cos  in  jus  vocare,  quam  si  id  ab  ipso 
praitore  postulaverint  et  im[)etra- 
verint : et  si  quis  aliter  vocaverit,  in 
ciiin  peenain  solidorum  quinqua- 
ginta  constituit  , 


8.  In  bringing  any  action,  the  first 
thing  is,  to  comply  with  that  part  of 
the  edict  in  which  the  pra>tor  treats 
of  the  vocalio  in  jus.  For  the  defend- 
ant must  always  be  summoned  in  jus, 
i.e.  before  the  magistrate  who  has 
to  pronounce  the  law.  In  this  part  of 
the  edict  the  prietor  shows  such  ro* 
Bpect  towards  asotmdants,  patrons,  and 
even  towards  the  ascendants  and  chil- 
dren of  patrons  and  patronesses,  that 
children  and  freedmen  cannot  summon 
them  in  jus,  unless  they  have  first  ob- 
tained permission  from  the  prietor ; 
and  ho  subjects  persons  who  summon 
them  without  having  obtained  the 
^rffitor's  permission,  to  a penalty  of 
fifty  solidi. 


Gai.  iv.  183 ; D.  ii.  4.  1 ; D.  ii.  4.  4.  1 ; D.  ii.  4.  24. 


The  earlie-st  method  of  vacatio  in  jus  wa.s  to  seize  on  the 
defendant,  and  drag  him  before  a magistrate.  Aftertvards  the 
seizing  Isicame  symbolical,  and  the  plaintitf  cjilled  some  one  to 
witness  that  the  defendant  had  been  .seized,  but  would  not  come. 
(See  Introd.  sec.  93.) 


Tit.  XVII.  DE  OFFICIO  JUDICIS. 

Superest.  nt  de  officio  judicis  It  remains  to  treat  of  the  office  of 
dispiciamus.  Et  qnidem  in  primis  the  judge.  His  first  care  ought  to  be, 
illiid  observare  debet  judex,  ne  never  to  judge  otherwise  than  accord- 
alitor  judicct,  quoin  le^biis  aut  ing  to  the  laws,  the  constitutions,  or 
ooustitutionibus  aut  moribus  pro-  customary  usage, 
ditum  est. 

D.  V.  1.  40.  1 ; D.  xlvui.  10.  1.  3. 

Judex  qui  contra  sacras  principum  conslitutiones,  contrave 
jus  publicum  quod  apud  serecitatum  est,pronunciat,  in  insu- 
lam  deportatur.  (Paul.  Sent.  v.  25.  4.) 

If  the  judge  gave  a sentence  manifestly  wrong,  or  if  the  sum 
was  fixed  in  the  condemnation  by  the  prmtor,  and  the  judge  con- 
demned the  defendant  in  a diti'orent  sum  (Gai.  iv.  52),  the  sen- 
tence was  treated  as  void  without  any  appeal  being  nece.ssary.  If 
the  judge  was  mistaken,  a.s,  for  instance,  in  the  mode  in  which 
he  regarded  some  fact,  an  appeal  was  allowed,  notice  of  which  had 
to  be  given  within  two  days  (prolonged  to  ten  days  by  Justinian 
in  Nov.  23.  1)  after  the  sentence,  or  three  days  if  a procurator, 
and  not  the  party  himself,  had  conducted  the  suit.  There  seems 
to  have  been  no  system  of  appeals  under  the  Republic,  further 
than  that  one  magistrate  of  eijual  or  higher  standing  could  veto 
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the  acts  of  another.  Under  the  Empire  the  emperor  was  the 
supreme  judge  of  appeal,  the  technicivl  term  for  an  appeal  to  him 
being  relatio.  But  Hadrian  made  the  decisions  on  appeal  of  the 
Senate  final  (D.  xlix.  2.  1.  2),  and  Constantine  made  those  of  the 
praetorian  praefect  (C.  vii.  62.  19).  The  praefect  of  the  city  and 
the  praesides  of  provinces  sat  as  intermediate  judges  of  appeal  for 
Rome  and  the  provinces  re.spectively  (C.  vii.  62.  17  and  32). 
(See  Ht’XTEU,  885-889.) 


I.  Ideo  si  noxali  judicio  midictus 
est,  observare  dcbet,  ut,  si  condem- 
nandus  videbitur  doininus,  ita  de- 
beat  condeuinare  : ‘ Publium  Mic- 
viuui  Lucio  Titio  docein  aurois  con- 
demno  aut  noxam  dedcre 


I.  Consequently,  if  appointed  to  try 
a noxal  action,  he  must  observe,  if  he 
thinks  the  master  ouRht  to  be  con- 
demned, that  the  proper  form  or  con- 
demnation is  as  follows : ‘ I condemn 
Publius  Mffivius  to  pay  ten  aurei  to 
Lucius  Titius,  or  to  abandon  the  cause 
of  the  injury 


I),  xlii  I.  6.  1. 


2.  Et  si  in  rem  actum  sit,  sive 
contra  petitorem  judicavit,  absol- 
vere  debet  possessorem,  sive  contra 
possessorem,  jubere  euin  debet,  ut 
rem  ipsam  restituat  cum  fructibus. 
Sed  si  in  preesenti  neget  se  possessor 
rcstituere  posse  et  sine  frustratione 
videbitur  tempus  restituendi  causa 
etere,  indulgendum  est  ei,  ut  tamen 
0 litis  testimatione  ,caveat  cum 
fidejussore,  si  intra  tempus,  quod  ei 
datum  est,  non  restituissot.  Et  si 
hcreditas  petita  sit,  eadem  circa 
fructus  interveniunt,  quee  diximus 
intervenire  in  singularum  rerum  pe- 
titione.  Illorum  autein  fructuum, 
quos  culpa  sua  possessor  non  per- 
ceperit,  in  utra<|ue  actione  eadem 
ratio  pmne  habetur,  si  preedo  fuerit. 
Si  vero  bona  fide  possessor  fuerit, 
non  habetur  ratio  consumptoruiu 
neqiie  non  pereeptoriim : post  in- 
choatiuii  autem  petitionein  ctioin 
illorum  ratio  habetur  qui  culpa  pos- 
sessoris  percepti  non  sunt  vel  per- 
cept! coubumpti  sunt. 


2.  In  a real  action,  if  he  determines 
against  the  claimant,  he  ought  to  ab- 
solve the  possessor;  if  against  the 
possessor,  he  ought  to  order  the  pos- 
sessor to  give  up  the  thing  itself  to- 
gether with  the  fruits.  But  if  the 
possessor  states  that  it  is  out  of  his 
power  to  give  up  the  thing  at  once, 
and  his  request  for  delay  seems  hon- 
estly made,  some  indulgence  should 
be  accorded  him ; but  he  must  first 
furnish  a fidfjumor  to  give  security 
to  the  amount  of  the  value  of  the 
thing  in  dispute,  in  case  he  should 
not  restore  it  within  the  time  allowed 
him.  If  an  inheritance  is  claimed, 
the  rules  with  regard  to  the  fruits  are 
the  same  as  those  we  have  laid  down 
in  the  case  of  particular  things.  Of 
the  fruits  not  gathered  by  the  fault  of 
the  possessor,  account  is  taken  almost 
in  the  same  way  in  both  actions,  when 
the  possession  is  mala  fide.  The  hona 
fide  irossessor  has  not  to  account  for 
fruits,  whether  consumed  or  not 
gathered.  But  from  the  time  when 
the  claim  is  made,  the  possessor  has 
to  account  for  all  fruits  not  gathered 
through  his  fault,  or  gathered  and  con- 
sumed. 


D.  vi.  1.  17.  1 ; D.  vL  1.  35.  1 ; I),  vi.  L 62.  I , C.  ui.  32.  22. 


What  the  words  eadem  ratio  pcene  habetur  refer  to  is  not  easy 
to  say.  There  do  not  seem  to  be  any  passages  in  the  Digest  which 
satisfactorily  indicate  any  difterence  between  the  responsibilities  of 
the  mala  fide  pos.se.ssor  for  fruits,  acconlirig  as  the  action  was  in 
rem,  or  was  a pe.titio  heralitatis. 

Justinian  her<^  says  that  the  position  of  a bona  fide  po.ssessor 
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was  Uie  .same  in  the  ea.se  of  an  inheritance  and  of  a particular  ob- 
ject ; for  that  in  neither  ca.se  was  he  answerable  for  fruits  gathered 
and  consumed.  But  this  was  not  the  case  after  a senatmcoTisultum 
made  in  the  time  of  Hadrian  (D.  v.  3.  20.  6),  which  made  the 
bona  fide  po.ssessor  of  an  inheritance  answerable  for  all  that  he  had 
profited  by  (D.  v.  3.  28)  ; and  he  was  therefore  answerable  for  the 
fruits  he  had  consumed.  Perhaps  the  text  may  be  ba.sed  on  some 
pa-ssage  in  the  writings  of  a jurist,  who  wrote  before  the  senatus- 
consuUum  was  made. 


3.  Si  ad  exhibendum  actum  fue- 
rit,  non  Bufficit,  si  oxhibcat  rem  is, 
cum  quo  actum  est,  sed  opus  est,  ut 
etiam  causain  rei  debcat  oxhiberc, 
id  est  ut  earn  causmn  habeat  actor, 
quam  babiturus  esset,  si,  cum  pri- 
luum  ad  exbibcndum  egisset,  exbi- 
bita  res  fuisset ; ideoque  si  Inter 
moraa  usucapta  sit  res  a possessore, 
niliilo  minus  condemnabitur.  Prse- 
terea  fructuum  medii  teniporis,  id 
est  ejus,  quod  post  acceptum  ad 
exhibendum  judicium  ante  rem 
judicatam  intcrccssit,  rationcm  ha- 
bere debet  judex.  Quod  si  iieget  is, 
cum  quo  ad  exliibendum  actum  est, 
in  praisenti  exhibere  se  posse  et  tem- 
pos exbibendi  causa  petal  idque  sine 
frustratione  postnlare  videatur,  dari 
ei  debet,  ut  tamen  caveat,  se  resti- 
tuturum  ; quod  si  neque  statim  jussu 
judicis  rem  exhibeat  neque  postea 
exbibiturum  se  caveat,  condemnan- 
dus  est  in  id,  quod  actoris  intererat 
ab  initio  rem  exbibitam  esse. 


D.  X.  4.  9.  5,  C ; 

4.  Si  families  erciscundic  judicio 
actum  sit,  singulas  res  singulis  bere- 
dibus  adjudicate  debet  et,  si  in  alte- 
rius  persona  priegravare  videatur 
adjudicatio,  debet  hunc  invicem  co- 
heredi  certa  pecunia,  sicut  jam  dic- 
tum est,  condemnare.  Eo  quoque 
nomine  ooheredi  quisque  suo  con- 
demnanduB  est,  quod  solus  fructus 
hereditarii  fundi  percepit  aut  rem 
hereditariam  corrupit  aut  consump- 
sit.  Quse  quidem  similiter  inter 
pliires  quoque  quam  duos  coheredes 
subseqiiuntur. 

D.  X.  2.  61.  1 


3.  In  the  action  ad  exhibendum 
it  is  not  sufTicient  that  the  defendant 
exhibits  the  thing,  but  he  must  also 
exhibit  his  title  to  the  thing,  that  is, 
he  must  give  the  claimant  the  same 
title  as  he  would  have  had,  if  the  thing 
had  been  exhibited  immediately  on  the 
demand  being  made.  If,  therefore, 
during  the  delay,  the  possessor  com- 
pletes the  usucapion  of  the  thing,  he 
will  still  be  condemned.  The  judge 
ought  also  to  make  him  account  for 
the  fruits  of  the  intermediate  time,  that 
is,  of  the  time  elapsed  between  the 
granting  the  action  ad  exhibendum  and 
the  sentence.  If  the  defendant  in  this 
action  states  that  it  is  out  of  his  power 
to  make  the  exhibition  iimuediately, 
and  asks  for  time,  and  his  request  for 
delay  seems  honestly  mode,  he  should 
have  time  given  him,  but  he  must  first 
give  security  that  he  will  give  the  thing 
up.  But  if  be  neither  exhibits  the  thing 
at  once,  upon  the  order  of  the  judge, 
nor  gives  security  for  exhibiting  it 
afterwards,  he  must  bo  condemned  in 
an  amount  equivalent  to  the  interest 
of  the  claimant  in  having  it  exhibited 
immediately. 

D.  X.  4.  12.  4,  6. 

4.  In  the  action  familiie  erciscun- 
dse,  he  ought  to  adjudge  each  object 
to  each  heir  separately,  and  if  any 
one  heir  has  more  than  his  share  ad^- 
judged  him,  the  judge  ought,  as  we 
nave  said  above,  to  condemn  him  to 
pay  his  coheir  a fixed  sum  as  on 
equivalent.'  So,  too,  an  heir  ought  to 
be  condemned  to  make  compensation 
to  his  coheirs,  who  has  tdone  enjoyed 
the  fruits  of  the  land  of  the  inheritance, 
or  has  damaged  or  consumed  anything 
forming  part  of  the  inheritance.  And 
these  rules  apply,  whether  the  coheirs 
are  two  or  more. 

; D.  X.  2.  62.  2. 
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As  to  the  othce  of  the  judj['e  in  the  three  actions  noticed  in  this 


and  tiie  two  succeedinjr  paraj^ra 

5.  Eadem  interveniunt  et  si  com- 
inuni  dividiindo  de  pliiribus  rebus 
octiun  fuerit.  Quod  si  de  una  re, 
veluti  de  fundo,  si  quidem  iste  fun- 
dus commode  regionibus  divisionem 
recipiat,  partes  ejus  singulis  atljudi- 
care  debet  et,  si  unius  pars  priegra- 
vare  videbitur,  is  invicem  certa 
pecuuia  olteri  condemnandus  est : 
quod  si  commode  dividi  non  possit, 
vel  homo  forte  aut  mulus  erit,  de  quo 
ivctum  sit,  uni  totus  odjudicandus 
est  et  is  alteri  certa  pecunia  coudem- 
nandus. 


D.  X.  2.  55 

6.  Si  finium  regundorum  actum 
fuerit,  dispicere  debet  judex,  an 
necessaria  sit  adjudicatio.  Qu»  sane 
uno  casu  necessaria  est,  si  eviden- 
tioribus  finibus  distingui  agros  com- 
modius  sit,  quam  olirii  fuissent  dis- 
tincti ; nani  tunc  necesse  est  ex 
alterius  agro  partem  aliquam  alte- 
rius  agri  domino  atljudicari  : quo 
casu  conveniens  est,  ut  is  alteri 
certa  pecunia  debeat  condeinnari. 
Eo  quoque  nomine  damnandus  est 
quisque  hoc  judicio,  quod  forte 
circa  fines  malitiose  ali<juid  com- 
misit,  verbi  gratia  quia  lapides 
finales  furatus  est  aut  arbores 
finales  cecidit.  Contumaciae  quoque 
nomine  quisque  eo  judicio  condem- 
natur,  veluti  si  quis  jubente  judice 
metih  agros  passus  non  fuerit. 


D.  X.  I,  2.  1 ; D.  X. 

7.  Quod  antcm  istis  judiciis  ali- 
cui  adjudicatura  sit,  id  statim  ejus 
fit,  cui  adjudicatum  est. 


phs,  see  Introtl.  sec.  103. 

5.  It  is  the  same  in  the  action  com- 
muni  dividundo  for  the  division  of  a 
number  of  things.  If  there  is  only  one 
object  to  bo  divided,  for  instance,  a 
j)iece  of  land,  the  judge  ought,  if  the 
land  easily  admits  of  division,  to  ad- 
judge their  respective  shares  to  the 
several  co- proprietors.  And  if  one  of 
them  receives  too  large  a share,  the 
judge  ought  to  order  him  to  pay  a sum 
of  money  as  compensation  to  the  other. 
If  the  thing  is  one  that  cannot  be  ad- 
vantageously divided,  as,  for  instance, 
a slave  or  mule,  then  the  whole  must 
bo  adjudged  to  one,  and  he  must  be 
condemned  to  pay  a fixed  sum  os  com- 
pensation to  the  other. 

; C.  iii.  37.  3. 

6.  In  the  action  finium  regundorum 
the  judge  ought  to  examine  if  the 
adjudication  is  necessary,  and  it  is 
so  only  in  one  case,  viz.  if  it  would 
be  advantageous  that  the  boundaricK 
should  be  more  clearly  marked  than 
before.  In  that  case  it  becomes 
necessary  to  adjudge  to  one  party  a 
portion  of  the  field  of  the  other,  and 
consequently  the  person  to  whom  it 
is  tuljudged  ought  to  be  condemned  to 
pay  a fixed  sum  as  compensation  to 
the  other.  In  this  action  he  ought 
also  to  bo  condemned  who  has  fraudu- 
lently interfered  with  the  boundaries, 
as,  for  instance,  by  secretly  carrying 
off  the  boundary  stones,  or  cutting 
down  the  trees  that  mark  the  limit.  A 
person  may  be  also  condemned  by  this 
Siune  action  for  contumacy,  who,  in 
defiance  of  the  order  of  the  judge, 
opposes  the  measurement  of  the  fields. 
1.3;  D.  X.  1.  4.  3,  4. 

7.  In  these  actions,  anything  ad- 
judged becomes  at  once  the  property 
of  the  person  to  whom  it  is  adjudged 


Tit.  XVIII.  DE  PUBLICIS  JUDICIIS. 


Publica  judicia  neque  per  ac- 
tiones  ordinantur  ncc  omnino  quid- 
(juam  simile  hahent  ceteris  judiciis, 
de  <juibus  locuti  suimis,  magnaque 


Public  prosecutions  are  not  intro- 
duced by  actions,  and  bear  no  resem- 
blance to  the  other  legal  remedies  of 
which  we  have  been  speaking.  There 
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diversitas  est  eormn  et  iu  ingtituen-  is  a great  dififoronce  between  them 
dig  et  in  exercendie.  both  in  the  mode  in  which  they  are 

begun  and  in  that  in  which  they  are 
carried  on. 

The  subject  of  public  prosecutions  is  foreign  to  a treatise  which, 
like  the  Institutes,  profe.ss«?  to  treat  only  of  private  law.  It  is  not 
noticed  at  all  in  the  Institutes  of  Gaius,  and  is  treated  in  a very 
cursor}^  manner  in  this  Title.  For  the  comprehension  of  this  Title, 
it  will  be  sufficient  to  observe  that,  in  the  later  times  of  the  Re- 
public and  in  the  first  years  of  the  Empire,  a series  of  laws  was 
made,  fixing  the  penalty  to  be  attached  to  particular  crimes,  and 
prescribing  the  procedure  to  be  employed  in  the  trial  Many  of 
these  laws  are  bnelly  referred  to  in  this  Title  ; and  it  was  the  trials 
conducted  under  their  provisions  that  alone  received  the  name  of 
puhlica  judicia.  Under  the  Empire,  most  of  the  crimes  not  coming 
under  these  special  laws,  and  especially  those  provided  against  by 
a senatmconsvdtum  or  constitution,  were  judged  by  the  praitor  or 
prcefectus  urbi  in  a more  .summary  method.  judicium  was 
then  said  to  be  not  puhlicwm,  but  extra  ordinem ; and  gradually 
the  method  of  procedure  prescribed  by  the  law  for  the  difi’erent 
puhlica  judicia  fell  into  desuetude,  and  nothing  was  retained  of 
the  special  laws  but  the  penalty  they  fixed  (D.  xlviii.  1.  8), the  pro- 
cedure being  the  same  as  in  the  judicia  extraordinaria.  (See 
Introduction,  sec.  112.) 

L Puhlica  autem  dicta  sunt,  quod  1.  They  are  called  public,  because 
cuivis  ex  populo  exsecutio  eorum  generally  any  citizen  may  institute 
plerumque  datur.  them. 

D.  xxiii.  2.  43.  10. 

There  were  certain  persons  excluded  from  the  right  of  bringing 
a criminal  accusation  ; for  instance,  women,  unless  the  injury  com- 
plained of  was  done  to  themselves  or  their  near  relations,  persons 
below  the  age  of  puberty,  persons  made  infamous  by  a judicial  sen- 
tence, and  persons  so  poor  as  not  to  possess  fifty  aurei.  (D.  xlviii 
2.1,8  and  10.)  But,  generally  speaking,  it  was  the  right  of  any 
one  to  make  a criminal  charge,  although  he  might  be  totally  uncon- 
nected by  any  ties  with  the  person  who  sutiered  from  the  crime. 

2.  Publicorum  judioiorum  quie-  2.  Some  public  prosecutions  ore 

dam  capitalia  gunt,  quiedam  non  capital,  some  are  not.  We  term  capi- 
capitalia.  Capitalia  dicimug,  qua;  tai  those  which  involve  the  extreme 
ultimo  supplicio  adficiunt  vel  aquie  punishment  of  the  law,  or  the  inter- 
et  ignis  interdictiono  vel  deporta-  diction  from  lire  and  water,  or  dopor- 
tione  vel  metallu : cetera  si  qua  lation,  or  the  mines.  Those  which 
infamiam  irrogant  cum  damno  pe-  carry  with  them  infamy  and  a pecu- 
cuniario,  htec  publioa  quidem  sunt,  niary  penalty  are  public,  but  not 
non  tamen  capitalia.  capital. 

D.  xlviii.  1.  2. 

3.  Publica  autem  judicia  sunt  3.  Public  prosecutions  ore  insti- 
hire.  Lex  .lulia  raaje.statis,  qua?  tilted  under  the  following  laws.  The 
in  cos,  qui  contra  imperatorem  vel  lex  Julia  majesfatU,  which  subjects  to 
rem  publicam  aliquid  moliti  sunt,  its  severe  provisions  idl  who  attempt 
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snum  vigorem  extendit.  Cujus  anything  against  the  emperor  or  State, 
poena  animeo  araissionein  sustinet  et  'J'he  penalty  it  inBicts  is  the  loss  of 
tueiuoria  rei  et  post  luorteui  dam-  life,  and  the  memory  of  the  guilty  is 
natur.  condemned  even  after  his  death. 

I),  xlviii.  4.  II. 

The  lex  Julia  majeatatis  was  passed  in  the  time  of  Julius 
Cicsar.  (D.  xliii.  4.) 

Aliquid  moliti  aunt.  The  design,  without  any  overt  act,  was 
enot^h  to  sustain  the  charge.  (C.  xi.  8,  5.) 

Et  post  mortem.  (See  Bk.  iii.  Tit.  1.  5.) 


4.  Item  lex  Julia  de  adulteriis 
ooercendis,  qme  non  solum  teniera- 
tores  alieiiarum  miptiarum  gladio 
punit,  sed  etiain  eos,  qui  cum  mas- 
oulis  infandam  libidinem  exercere 
audent.  Sed  eadem  lege  J ulia  etiam 
stupri  Bagitium  punitur,  cum  quis 
sine  vi  vel  virginem  vel  viduam 
honeste  viventem  stupraverit.  Pce- 
nam  autem  eadem  lex  irrogat  peoca- 
toribus,  si  honesti  sunt,  publics- 
tioncm  pEirtis  dimidiee  bonorum,  si 
huinilos,  corporis  coercitionem  cuui 
relegatione. 


4.  Also  the  Ui.  Julia  de  adulteriis, 
which  punishes  with  death  not  only 
those  who  are  guilty  of  adultery,  but 
those  also  who  give  themselves  up  to 
works  of  lewdness  with  their  own  sex. 
The  same  law  also  punishes  the  seduc- 
tion without  violence  of  a virgin,  or  of 
a widow  of  honest  character.  The 
penalty  upon  oBcndcrs  of  honourable 
condition  is  the  confiscation  of  half 
their  fortune,  upon  those  of  low  con- 
dition, corporal  punishment  and  rele- 
gation. 


D.  xlviii.  6.  B4. 


The  lex  Juha  de  adulteriis  belongs  to  the  time  of  Augustus, 
about  B.c.  17. 

‘ Gladio  punit.  The  lex  Julia  only  punished  the  guilty  with 
confiscation  of  a portion  of  their  property  and  relegation.  (Paul 
Sent.  ii.  26. 14.)  Constantine  aflfixed  the  graver  penalty.  (C.  ix. 


9.  31.) 

S.  Item  lex  Cornelia  de  sicariis, 
qua)  homicidas  ultore  ferro  perse- 
quitur  vel  eos,  qui  hominis  occideudi 
causa  cum  telo  ambulant.  Telum 
autem,  ut  Gaius  noster  in  interpre- 
tatione  legis  duodecim  tabularum 
scriptum  reliquit,  vulgo  quidem  id 
appellatur,  quod  ab  arcu  mittitur, 
sed  et  omne  significatur,  quod  manu 
oujusdam  mittitur : sequitur  ergo, 
nt  et  lapis  et  lignum  et  ferrum  hoe 
nomine  contineatur.  Dictumque 
ab  eo,  quod  in  longinquum  mittitur, 
a Graca  voce  figuratum,  diro  roi 
TrjXov  : et  hone  signiiicationem  inve- 
nire poBRumus  et  in  Gneco  nomine  : 
nom  quod  nos  telum  appeUamus,  Uli 
d<Aor  appellant  dnh  tou  jBdXXfudni. 
Admonet  nos  Xenophon  ; nam  ita 
ficripsit : sal  tu  nfjiov 

Xiiyiffii,  To^fvfutra,  uXturrot 

Si  K<i!  Xidui.  Sicarii  autem  appcl- 
lautur  a sica,  quod  siguificat  ferreum 


6.  Also  the  lex  Cornelia  de  sifariis 
which  strikes  with  the  sword  of  ven- 
geance murderers  and  those  who  for  the 
purpose  of  killing  a man  go  armed  with 
a telum.  By  telum,  according  to  the  in- 
terpretation given  by  our  Gains  in  his 
commentaries  on  the  Twelve  Tables,  is 
ordinarily  meant  anything  that  is  shot 
from  a bow,  but  it  equally  signifies 
anjiihing  sent  from  the  hand.  Thus, 
a stone,  a piece  of  wood,  or  of  iron,  is 
included  in  the  meaning  of  the  term, 
for  it  merely  implies  something  im- 
lielled  to  a distance,  being  derived 
from  the  Greek  word  rq\ov.  And  the 
corresponding  word  in  Greek  has  the 
same  signification,  for  what  we  call 
telum  they  call  /3<Xot,  from  /ifdXXiadat, 
as  we  may  leam  from  Xenophon,  who 
says,  ‘ they  collected  the  weaponsOSi'X?;) 
— spears,  arrows,  slings,  and  a great 
quantity  of  stones  '.  Assassins  are 
called  sicarii  from  sica,  an  iron  knife- 
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cultniin.  Eadem  lege  et  venefici  By  the  same  law,  poisoners  arc 
capite  daranantur,  qui  artibns  odi-  capitally  condemned  who  by  hateful 
osis,  tani  venenis  quani  susurris  arts  use  poisons  or  magic  charms  to 
magicis  homines  occiaenmtvol  mala  kill  men,  or  publicly  sell  hurtful 
mcdicamenta  publice  vendiderunt.  drugs. 

D.  xlviii.  8.  1.  pr.  and  I j D.  1.  10.  233.  2. 


Lex  Cornelia  de  sicariia,  passed  during  the  dictatorship  of 
Sylla,  B.C.  81. 


G.  Alia  deinde  lex  as)ierrimum 
crimen  nova  pucna  persequitur,  qua: 
I’oinpoia  de  parricidiis  vocatur. 
Qua  cavetur,  ut,  si  quis  parentis 
nut  filii  aut  oumino  adfectionis  cjus, 
qu*  nuncupationo  parricidii  con- 
tinetur,  fata  pro])craverit,  sivo  clam 
sive  paliun  id  ausus  fuerit,  nec  non 
is,  cujus  dulo  malo  id  factum  est, 
vel  conscius  criminis  existit,  licet 
extrancus  sit,  ixena  parricidii  punia- 
tur  et  noquo  gladio  neque  ignibus 
neque  ulli  alii  sollemni  poens  sub- 
jugetur,  sod  insutus  culeo  cum  cane 
et  gallo  gallinaceo  et  vipera  et  simia 
et  inter  ejus  ferales  angustias  com- 
prehensus,  secundum  quod  regionis 
qualitas  tulerit,  vel  in  vicinum  mare 
vel  in  amnem  projiciatnr,  ut  onmi 
elcinentonim  usu  vivus  carere  inci- 
piat,  et  ei  ca:lum  superstiti,  terra 
mortuo  auferatur.  Si  quis  autem 
alia.s  cognatione  vel  adhnitatc  cou- 
iunctas  personas  necaverit,  pcenain 
Icgis  Corneliie  de  sicariis  sustinebit. 


D.  xlviii.  9. 


6.  Another  law,  the  lex  Pompeia  de 
parricidiis,  inflicts  ou  the  most  horrible 
of  crimes  a strange  punishment.  It 
provides,  thatanyonewhohas  hastened 
the  death  of  a parent  or  child,  or  of 
any  other  relation  whose  murder  is 
legally  termed  parricide,  whether  ho 
acts  openly  or  secretly,  and  whoever 
instigates  or  is  an  accomplice  in  the 
commission  of  the  crime,  although  a 
stranger,  shall  undergo  the  penalty  of 
arricide.  He  will  be  punished,  not 
y the  sword,  nor  by  fire,  nor  by  any 
ordinary  mode  of  punishment,  but  he 
is  to  be  sewed  up  in  a sack  with  a dog, 
a cock,  a viper,  and  an  ape,  and  en- 
closed in  this  horrible  prison  he  is  to 
be,  according  to  the  nature  of  the 
place,  thrown  into  the  sea,  or  into  a 
river,  that  even  in  his  lifetime  he  may 
begin  to  be  deprived  of  the  use  of  the 
elements,  and  that  the  air  may  be  de- 
nied to  him  while  he  lives,  and  the 
earth  when  he  dies.  He  who  kills 
persons  allied  to  him  by  cognation 
or  alliance,  other  than  those  we  have 
mentioned,  shall  undergo  the  penalty 
of  the  lex  Cornelia  de  sicariis. 

1,  9 ; C.  ix.  17. 


Lex  Pompeia  de  parricidiis,  pa.s.sed  in  the  cousulsliip  of  Pom- 
peius,  B.C.  52.  Tlie  punishment  mentioned  in  the  text  i.s  borrowed 
fn)in  the  legi.slation  of  the  Twelve  Tables.  The  lex  Pompeia, 
under  the  term  parricidium,  embraced  the  murder  of  any  ascend- 
ant, of  a brother  or  sister,  of  a husband  or  wife,  of  consobrini,  of 
a .step-father,  step-mother,  father-in-law,  mother-in-law,  &a,  of 
a pjitron,  and  of  a child  if  killed  by  the  mother  or  grandfather, 
but  not  if  killed  by  the  father.  (D.  xlviii.  9.  1.)  If  there  was 
no  river  at  hand,  the  offender  was  torn  to  pieces  by  wild  beasts. 
(D.  xlviii.  9.  9.  pr.) 


7.  Item  lex  Cornelia  dc  falsis, 
quffi  etiam  testamentaria  vocatur, 
poenam  irrogat  ei,  qui  tostamentum 
vel  aliudinstrumentum  falsum  scrip- 
serit.  sigriaverit,  recitaverit,  sub- 
jec4:rit,  quive  signum  adulterinum 
fccerit,  scul|iscrit,  expresserit  sciens 
dolo  malo.  Ejusque  legis  jxena  in 


7.  Also  the  lex  Cornelia  de  falsis, 
otherwise  called  testamentaria,  pun- 
ishes any  one  who  shall  have  written, 
scaled,  read,  or  substituted  a false  tes- 
tament, or  any  other  instrument,  or 
shall  have  moilc,  cut,  or  impressed  a 
false  seal,  knowingly  and  maliciously. 
The  penalty  is,  upon  a slave,  the  ex- 
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sorvosultimumsupplicium  est,  quod  treinc  punishment  of  the  law,  as  is 
et  in  lege  do  sicariis  et  veneficis  ger-  pronounced  by  the  lex  Cornelia  upon 
vatur,  in  liberoa  vero  deportatio.  assassins  and  poisoners  ; that  upon 

freemen  is  deportation. 

D.  xlviii.  10.  I.  4,  13;  D.  xlviii.  10.  16.  1. 


Lex  Cornelia  de  falsis,  or  Cornelia  testamentaria,  was  passed 
under  the  dictatorship  of  Sylla,  B.C.  81. 


8.  Item  lex  Julia  de  vi  publics 
scu  privata  adversus  eos  exontur, 
qui  vim  vel  arraatara  vel  sine  armis 
uommiserint.  Sed  si  quidem  armata 
vis  arguatur,  deportatio  ei  ex  lege 
Julia  de  vi  publica  irrogatur : si 
vero  sine  armis,  in  tertiam  partem 
bonorum  publicatio  imponitur.  Sin 
autem  per  vim  raptus  virginis  vel 
viduEB  vel  sanctimonialis,  velatfe  vel 
aliai,  fuerit  purpetratus,  tunc  et  pec- 
cntores  et  ei,  qui  opem  flagitio  de- 
derunt,  capite  puniiintur  secundum 
• nostrce  constitutionis  definitionem, 
ex  qua  htec  apertius  possibile  est 
iicire. 


8.  Also  the  lex  Julia  de  vt  publica 
seu  privata  punishes  those  who  are 
guilty  of  violence,  whether  with  armed 
force  or  without.  For  violence  with 
anned  force  the  penalty  inflicted  by 
the  lex  Julia  de  vt  publica  is  deporta- 
tion. For  violence  without  arms,  it 
is  the  confiscation  of  a third  of  the 
oflfender's  jiroperty.  But  in  case  of 
the  rape  of  a virgin,  a widow,  a per- 
son devoted  to  religion,  whether  wear- 
ing the  veil  or  not,  both  the  ravishers 
and  all  who  have  aided  in  the  com- 
mission of  the  crime  are  punished 
capitally,  according  to  the  provisions 
of  our  constitution,  in  which  may  be 
found  fuller  information  on  this  head. 


D.  xlviii.  6.  10.  2;  C.  ix.  13.  1. 

Lex  Julia  de  vi,  passed  in  the  time  of  J ulius  Caesar  or  Aufpistus, 
but  its  exact  date  is  not  known. 


9.  l>ex  Julia  peculatus  eos  punit, 
qui  pecuniam  vel  rom  publicam  vel 
sac  ram  vel  rcligiosam  furati  fuerint. 
Sed  si  quidem  ipsi  iudices  tempore 
administrationis  publicas  pecunias 
subtraxerunt,  capitali  animadver- 
sione  puniuntur,  et  non  solum  hi, 
sed  etiam  qui  ministerium  cis  ad 
hoc  adhibuerunt  vel  qui  subtracta 
ab  his  scientes  susceperunt : alii 
vero,  qui  in  hanc  legem  inoiderint, 
poenie  deportationis  siibjugantur. 


9.  Also  the  lex  Julia  pernlatru  pun- 
ishes those  who  have  stolen  public 
money  or  property,  or  anything  sacred 
or  religious.  Magistrates,  who,  during 
the  time  of  their  administration,  have 
stolen  the  public  money,  are  punishable 
capitally,  as  also  are  ^ who  aid  them 
in  their  robbery,  or  who  knowingly 
receive  their  plunder  from  them.  Other 
persons  who  ofTend  against  this  law 
are  subject  to  the  penalty  of  deporta- 
tion. 


U.  xlviii.  13.  1,  3 ; C.  ix.  28. 


Lex  Julia  peculatus.  The  exact  date  of  this  law  is  also  un- 
known. It  probably  belongs  to  the  same  epoch  as  the  lex  Julia 
de  vi. 


10.  Est  et  inter  publica  judicia 
lex  Fabia  de  plagiariis,  quie  inter- 
duin  capitis  pcenam  ex  sacris  con- 
stitutionibus  irrogat,  interdum  levi- 
orem. 

C.  ix. 


10.  There  is  also  among  the  lawa 
mving  rise  to  jiublic  prosecutions  the 
lex  Fabia  de  ptaijiariu,  which  inflicts, 
in  certain  cases,  capital  punishment 
according  to  the  constitutions,  some- 
times a lighter  punishment. 

20.  7. 


Cicero  refers  to  this  law  (pro  Rahirio,  3),  but  nothing  more  is 
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known  of  it.  A pla(jiariii.8  wa.s  one  who  knowingly  kept  in 
irons,  or  confined,  sold,  gave,  or  bought  a citizen  (whether  free- 
born or  a freedman)  or  the  slave  of  another. 

11.  Sunt  prxterea  publica  judi-  11.  The  following;  laws  also  pertain 

oia  lex  Julia  oiubituB  et  lex  Julia  re-  to  public  prosecutions:  the  lex  Julia 
pctundanun  et  lex  Julia  de  annona  atnbilut,  the  lex  Julia  repetundarum, 
et  lex  Julia  de  residuis,  quo;  de  the  lex  Julia  de  annona,  and  the  lex 
certis  capitulis  loquuntur  et  aniniEe  Julia  de  residuis.  These  laws  apply 
quidem  amissionem  non  irrogant,  to  certain  specisd  cases,  and  do  not 
aliis  autem  pcenis  eos  subjiciunt,  qui  eiirry  with  them  the  punishment  of 
pnecepta  earum  neglexerint.  death,  but  lesser  punishments,  against 

offenders. 

D.  xlviii.  11 ; D.  xlviii-  13.  2.  and  4.  3,  4,  5 ; D.  xlviii.  12.  2 ; 

D.  xlviii.  14. 

Lex  Julia  ambitus,  made  in  the  time  of  Augustus,  to  repress 
illegal  methods  of  seeking  offices.  (D.  xlviii.  14.) 

Lex  Julia  repetundarum,  made  in  the  time  of  Julius  Cm-sar, 
to  puni.sh  magistrates  or  judg&s  for  receiving  bribea  (D.  xlviii 

Lex  Julia  de  annona,  made  to  repre.ss  combinations  for  height-  ■ 
euing  the  price  of  provisions.  (D.  xlviii.  12.) 

Lex  Julia  de  residuis,  made  to  punish  those  who  gave  an  in- 
complete account  of,  or  misappropriated,  public  moneys  committed 
to  their  charge.  (D.  xlviii.  13.  2.) 

It  is  uncertain  whether  these  last  two  laws  belong  to  the  time 
of  Julius  Caesar  or  of  Augustus. 

12.  Sed  de  publicis  judiciis  hffic  12.  This  notice  of  public  prosecu- 

exposuimuB,  ut  vobis  possibile  sit  tions  has  only  been  meant  to  give  you 
sununo  digito  et  quasi  per  indicem  the  merest  sketch  that  might  serve  vou 
ea  tetigisse.  Alioquin  diligcntior  as  a guide  to  studying  them.  You 
eoruiu  scientia  vobis  ex  latioribus  may,  with  the  blessing  of  Ood,  gain  a 
digestorum  sive  pandectarum  libris  more  complete  knovdedge  of  them 
Deo  propitio  adventura  est.  from  the  fuller  account  given  in  the 

Digest  or  Pandects. 
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BOOK  I. 

BOUnCBS  OP  liAW. 

PuiVATE  Law  : its  Sodrcks. — The  Institutes  treat  of  private  law, 
jtis  privatum,  the  law  that  has  to  do  with  individuals,  os  distinguished 
from  jus  pulilicum,  that  which  reganls  the  Homan  Empire  and  regulates 
religious  worship  and  civil  administration.  (Tit  1.  4,  note.)  The 
sources  of  private  law  are  natural  law,  the  law  of  nations,  and  the 
civil  law.  (A.)  The  two  first  are,  in  the  system  of  Gains,  identical. 
That  law  which  right  reason  commands,  jus  naturale,  is  also  that  law 
which  is  found  to  be  common  to  the  legal  systems  of  difTerent  nations. 
Justinian  sometimes  adopts  this  method  of  speaking,  and  sometimes 
borrows  [lossages  in  which  the  jus  naturale  has  a larger  sense,  is  thus 
distinguished  from  the  jus  gentium,  and  is  extended  to  the  rules  which 
instinct  makes  animals  obey.  (Tit.  2.  pr.,  note.)  (H.)  The  civil  law 
is  the  special  law  of  the  Romans,  and  is  derived  from  the  following 
sources : — 

Sources  of  the  Jus  Civile. — 1.  Laws  {leges)  passed  by  the  comitia 
curiata  or  centuriata.  2.  Plebiscita,  which  by  the  lex  Ilm-tensia 
bound  the  whole  people.  ('Fit  2.  4.)  3.  Senntusconsulta,  which,  espe- 

cially after  the  beginning  of  the  Empire,  had  the  force  of  laws.  (5.)* 
4.  The  imperial  constitutions,  which,  by  virtue  of  the  lex  regia 
or  law  passed  by  the  comitia  curiata  conferring  the  imperium,  had  the 
force  of  law,  and  which  were  of  three  kinds : (a)  epistolm,  mamhita, 
rescripta,  announcements  of  the  imperial  will  to  different  authorities ; 
(b)  decreta,  judicial  decisions  of  the  Emperor  ; (o)  edicta,  enactments.  (6.) 
6.  The  edicta  of  the  prtetors  {jus  honorarium),  who  announced  at 
the  beginning  of  their  year  of  office  the  rules  they  would  follow  in 
what  was  termed  the  edictum  prrjietuum,  which  ran  on  from  year  to 
year  under  successive  prajtors,  with  such  additions  and  changes  as 
each  might  think  necessary,  and  which  assumed  a final  shape  in  the 
time  of  Hadrian.  The  curule  sediles  also  issued  edicts,  which  were 
part  of  the  jus  honorarium.  (7.)  6.  The  responsa  prudentium,  who 
were  first  called  on  officially  by  Augustus  to  give  their  opinions,  and 


• When  a number  is  placed  between  brackets,  a.s  here  (5),  it  shows  to  which 
paragraph  of  the  Title  last  mentioned  reference  is  made. 
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SIO  SUMMARY. 

wlioHo  decisions,  when  those  wlio  gave  them  agreed,  were  invested  by 
HadriaTi  witli  the  force  of  law.  Special  autlmrity  was  given  by  Theo- 
dosius II.  to  the  writings  of  the  five  great  jurists,  and,  in  case  of  their 
disagreement,  to  the  writings  of  Papiniau.  (8.)  7.  Custom,  too,  is 

one  of  the  sources  of  private  law,  for  customs  are  like  laws,  legtm  imi- 
tantwr.  Laws  might  be  abrogated  by  desuetude  (II),  but  particulai' 
customs  could  not  prevail  against  general  law.  (9.) 

LAW  IIKI.ATINO  TO  PKH.SON8. 

Private  law  relates  to  persons,  to  things  (including  obligations), 
and  actions.  The  law  relating  to  persons  is  first  treated  under  the 
three  heads  of  tUituf,  that  is,  the  legal  capacity  of  persons,  viz.  Itbertas, 
civitat,  and  familia  ; and  as  libertat  conies  first,  the  first  division  of 
persons  noticed  is  that  into  persons  who  are  not  free,  i.e.  slaves,  and 
those  who  are  freed,  libertini,  or  free  by  birth,  ingmui. 

Slavbs. — Slavery,  contrary  to  the  law  of  nature,  but  recognised 
by  the  law  of  nations,  is  based  on  the  fact  that  those  who  were  origi- 
nally treated  as  slaves  had  been  preserved  from  death  when  defeated 
and  captured  in  war.  But  all  slaves  are  not  captured  in  war  : how 
then  do  these  others  become  slaves!  1.  By  birth,  for  the  children  of 
a female  slave  always  follow  her  condition;  and,  2,  slavery  is  inflicted 
as  a punishment  on  persons  born  free,  as  upon  a free  person  who,  to 
share  the  price,  colludes  with  a fictitious  vendor  who  sells  him  as  a 
slave,  and  on  others  guilty  of  great  crimes,  serta  pcenoe.  (Tit.  3.) 
Opposed  to  slaves  are  those  who  are  Iwni  free,  bom  in  matrimony,  or, 
if  not,  of  a woman  who  at  any  time  after  conception  was  free.  (Tit.  4.) 
Ijistly,  there  is  an  intermediate  class,  those  bom  slaves,  but  made  free 
(libfrtxni),  and  their  position  depended  on  the  mode  and  circumstances 
of  the  manumission. 

Manumission. — If  manumission  was  made  in  any  one  of  the  three 
modes  known  to  the  old  law,  cenm,  virulicta,  or  testamento,  it  was  said 
to  be  Ifgitima ; the  slave  became  by  manumission  a Homan  citizen 
until  the  time  of  Augustus,  when,  by  the  lex  ^Ulia  S'entia,  another 
condition  was  imposed,  and  it  was  necessary  that,  unless  the  manu- 
mission was  made  vindictu,  the  emancipated  slave  should  be  thirty 
years  old  and  the  manumittor  twenty  (Tit.  6.  4) ; unless  some  good 
cause  (5)  for  dispensing  with  this  rule  was  shown  to  the  council.  The 
requirement  of  age  in  the  testator,  in  the  case  of  manumission  by 
testament,  was  first  reduced  by  Justinian  from  twenty  years  to  seven- 
teen, and  subsequently  done  away  with.  (Tit.  6.  7,  note.)  It  was 
also  necessary  that  the  master  should  have  complete  ownership  of  the 
slave.  (Tit.  5.  3,  note.)  But  if  the  manumi.ssion  failed  in  any  of 
these  resiwcts,  or  if  it  was  made  in  a private  manner,  as  by  letter,  or 
in  presence  of  friends,  the  emancipated  slave  was  in  the  position  of  a 
lAilinus,  not  in  that  of  a Roman  citizen,  it  Iieing,  however,  open  to 
him  to  rise  to  the  jwwition  of  a citizen  by  certain  modes,  and  chiefly 
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by  rondcrinj;  public  services.  (Tit.  5.  3,  note.)  If,  previously  to 
cmancipiitiuii,  slaves  had  been  guilty  of  some  great  crime,  then  they 
were  only  raised  l>y  cmaiicii)ation  to  the  rank  of  dediticii  or  surrondereti 
enemies.  Justinian  abolished  these  distinctions  and  made  every  eman- 
cipated slave  a Roman  citizen.  (Tit.  5.  3.)  Further,  the  lex  ^Elia 
Sentia  nidlified  manumis-sions  made  in  prejudice  of  creditors,  except 
that  a slave,  for  the  purpose  of  administering  the  inheritance,  might 
be  made  the  sole  and  necessary  heir  of  the  testator  (Tit.  6.  pr.,  1); 
and  the  Ux  Furia  Caninia,  atolished  by  Justinian,  limited  the  number 
of  slaves  a testator  might  manumit.  (Tit.  7.)  The  power  of  a master 
over  his  slave,  formerly  unlimited,  was  gradually  subjected  to  many 
restrictions.  The  Emperor  Antoninus  Pius  extended  the  provisions  of 
Sylla's  law,  the  lex  Comelui  de  sicariis,  which  punished  with  death  or 
exile  the  homicide  of  the  slave  of  another,  to  the  case  of  a master 
killing  his  own  slave ; and  also  protected  slaves  cruelly  treated  and 
fleeing  to  the  statue  of  the  emperor.  (Tit.  8.  2.)  Gradually,  not  only 
the  life,  but  the  person,  and  oven  the  property,  in  fact  though  not  in 
law,  of  the  slave  were  protected.  (Tit.  8.  2,  note.)  ' 

CiviTAS  is  indirectly  treated  in  the  preceding  notice  of  Latini,  and 
in  the  twelfth  and  sixteenth  Titles,  in  which  the  loss  of  citizenship  is 
noticed.  But  the  subject  mainly  belongs  to  the  sphere  of  public  law, 
and  the  rest  of  the  First  Book  is  occupied  with  considering  the  third 
bead  of  tlatut,  Fakilia. — Here  the  main  division  is  into  persons  not  «ua 
jurU  and  persons  mi  jarit.  The  position  of  persons  not  *ui  juris  is  a 
consequence  of  the  patria  potestas.  The  subject  of  the  patria  poles- 
las,  the  power  of  the  father  over  his  descendants,  originally  not  much 
less  than  that  of  a master  over  his  slaves,  is  discussed  in  the  ninth 
and  three  following  Titles.  Justinian  inquires,  1,  How  it  arises; 

2,  How  it  is  ended. 

Patkia  Potkstas  : HOW  IT  ABISKS. — It  arises  in  three  ways,  by, 
1,  Marriage;  2,  Legitimation;  3,  Adoption. 

I.  Mabbiaoe. — In  order  that  marriage  may  give  rise  to  the  patria 
potestas,  it  must  be  according  to  law  {justm  nuptice),  and  for  this  there 
were  three  requisites;  1,  Puberty  (fourteen  j’ears  for  huslwind,  twelve 
for  wife);  2,  Consent  of  the  parties,  the  intention  to  be  married  mani- 
fested by  the  woman  passing  into  the  possession  of  the  man ; and 

3,  Connubium ; the  parties  must  be  legally  capable  of  being  married 
to  each  other. 

There  were  three  ways  in  which  the  parties  might  fail  to  have  this 
legal  capacity.  1.  They,  or  one  of  them,  might  be  persons  or  a jierson 
whom  the  State  held  to  be  incapable  of  forming  the  nexw  termed 
justcE  nuptiae;  as,  for  instance,  a citizen  and  a foreigner  could  not 
form  the  lie  ofjustce  nuptia:,  Ac.  (Tit,  10.  pr.  and  11,  note.)  2.  They 
might  be  within  the  prohibited  degrees  of  relationship  (Tit.  10.  1-10); 
and  it  is  to  be  remarked  that  relationship  by  adoption,  as  well  iis  by 
bhxKl,  constitutes  a bar.  (Tit.  10.  2.)  3.  They  might,  or  one  of  them 

ni'ght,  be  in  p'otestate,  and  then,  unless  the  consent  of  the  person  in 
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whose  potettas  they  were  was  obt;iined,  the  mamago  wa.s  invalid. 
(Tit.  10.  pr.)  Divorce  was  always  punuittwl  by  mutual  consent,  but 
repudiation  by  one  party  only  under  penalties,  except  in  case  of  mis- 
conduct, and  with  certain  solemn  forms. 

II.  Lboitimatio.v,  by  which  the  ofFspriug  of  concubinage  were  placed 
in  the  position  of  libfri  legitimi,  and  this  could  be  effected  in  throe  ways. 
1.  Oblation  to  the  curia,  i.e.  enrolling  the  child  in  the  number  of  those 
on  whom  the  chief  burdens  of  provincial  towns  fell.  2.  The  subse<]uent 
marriage  of  the  parents ; an  act  attesting  the  marriage  and  the  ratifi- 
cation by  the  children  being  necessary.  3.  The  rescript  of  the  empen)r, 
granted  in  case  one  of  the  parents  was  dejul.  (Tit.  10.  13.) 

III.  Adoption. — A general  term,  under  which  is  included  adoplio 
properly  so  called,  when  a person  in  polrstate  was  given  in  adojition, 
and  arrogatio  when  the  person  adopted  was  cui  juris.  (Tit.  11.) 
Adoption  in  the  old  law  was  effected  by  three  sales  to  destroy  the 
patria  poiettas  of  the  person  given  in  adoption,  and  a fictitious  process, 
in  jure  ressio,  by  which  the  person  adopted  was  given  over  to  the 
alopter;  for  which  process  Justinian  substituted  the  execution  of  a 
deed  before  a magistrate.  Arrogatio  h.ad  a more  public  cliaracter,  and 
was  made  originally  before  the  curia,  then  before  lictors  representing  the 
curia,  and  subsequently  by  imperial  rescript.  (1.)  Originally  a person 
adopted  or  arrogated  wai  in  the  polentas  of  the  person  adopting  or 
arrogating,  exactly  as  if  he  had  been  so  by  birth,  and  was  not  in  any 
way  protected  against  him;  but  Justinian  entirely  altered  the  law  as 
to  adoptio,  and  under  his  legislation  (unless  the  adopter  was  an  ascend- 
ant paternal  or  maternal  of  the  adopted,  in  which  case  the  rules  of 
the  old  law  operated),  the  person  adopted  did  not  pass  at  all  into  the 
family  of  the  adopter,  but  remained  in  his  natural  family ; and  the 
only  effect  of  adoption  was  to  give  the  adopted  a right  of  succession  to 
the  adopter  if  intestate.  Provisions  were  also  made  to  protect  the 
arrogated  if  he  was  not  of  the  age  of  puberty.  Such  an  arrogation 
was  not  permitted  unless  after  inquiry  it  had  been  found  to  be  beneficial 
to  the  arrogated,  and  if  he  was  emancipated  under  the  age  of  puberty, 
although  for  a good  reason,  he  got  all  his  own  property  back,  while,  if 
he  was  disinherited  or  emaneipated  without  good  reason  before  that 
ago,  he  not  only  got  his  own  projjerty  back,  but  got  a fourth  of  the 
arrogator’s  property  (quarta  Antonina);  and  lastly,  when  he  attained 
puberty,  he  could  have  the  arrogation  rescinded  if  prejudicial  to  him. 
(3,  note.)  Women,  who  had  lost  their  own  children,  were  permitted 
by  the  emperors  to  adopt.  (10.)  The  chief  rule  as  to  the  capacity 
of  adopting  is  that  adoption  is  said  to  imitate  nature,  and  therefore 
the  adopter  must  be  eighteen  years  at  least  older  than  the  adopted,  so 
as  to  permit  physically  of  his  having  been  the  natural  father.  (4.) 

Patria  Potestas  : how  ended. — The  patria  potestas  might 

be  dissolved  in  four  ways.  1.  Death  of  the  jxirent ; the  grandson, 
however,  whose  father  was  living,  passing  into  the  jtower  of  the 
father  on  the  gmndfather’s  death.  (Tit.  12.  pr.)  2.  Demi nutio  capitis , 
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the  father  or  son  losing  that  civic  position  which  was  necessary  for  the 
exorcise  of  patria  potestas ; and  this  might  happen  by  (a)  deportalio  in 
inmlam  (1);  (b)  eondemnatio  to  be  a servtu  pcm<e  (3);  and  (c)  eapti- 
vitai.  But  if  the  capite  minutut  was  restored  by  the  emperor  to  his 
former  rights  (1),  or  if  the  prisoner  became  free,  then  (by  what  in  the 
second  of  these  cases  was  termed  jus  postliminii)  the  father  was  placed 
in  exactly  the  same  position  as  if  the  deportatio  or  eaptivitas  had  not 
taken  place.  (5.)  3.  Attainment  of  dignities,  by  the  son  attaining  the 

patriciate  (4)  or,  subsequently  to  the  date  of  the  Institutes,  other 

dignities.  (4,  note.)  4.  Emancipation,  which,  under  the  old  law,  was 
effected  by  three  fictitious  sales  made  by  the  father,  and  then  the 
purchaser  reselling  the  son  to  the  father,  who  then  manumitted  him ; 
the  object  of  this  being  that  the  father,  being  the  manumittor,  might 
have  the  rights  of  patronage,  the  chief  of  which  was  the  same  right  of 
succession  to  the  son  as  the  manumittor  of  a slave  had,  in  case  of  his 

enfranchisement.  (Tit.  12.  6,  note,  and  Tit.  5.  3,  note.)  Under  the 

legislation  of  Justinian,  emancipation  was  effected  by  a declaration 
before  a judge  or  magistrate.  (Tit.  12.  6.) 

Other  Forms  of  Poixstas. — In  order  to  make  the  subject  of 
Potestas  complete,  we  ought  to  notice  not  only,  1,  the  power  of  the 
master  over  the  slave,  and  2,  the  power  of  the  father  over  his  descendants, 
but  3,  the  power  of  the  husband  over  the  wife  who  passed  in  manum,  as 
she  did  when  married,  by  (a)  con/arreatio ; (b)  coemptio,  or  fictitious 
sale ; and  (c)  uiu»,  the  parties  living  together  for  a year  without  the 
wife  breaking  the  use  by  three  nights’  absence  (Tit.  10.  pr.,  note) ; and 
4,  the  power,  in  the  old  law,  of  the  purchaser  over  a person  in  mancij/io, 
that  is,  sold  to  him  by  the  father  of  the  person  sold,  the  person  in 
mancipio  being,  as  regards  the  purchaser,  almost  in  the  position  of  a 
slave,  although,  as  regards  others,  he  was  still  ingenuus.  (Tit.  8,  pr., 
note.) 

Persons  sur  Juris  : their  Incapacities.  Tutors  and  Curators.  ■ 
—From  the  beginning  of  the  8th  Title  we  have  been  considering  per- 
sons in  potestate.  We  now  tnrn  to  persons  sui  juris  ; but  it  is  only  of 
certain  incapacities  of  persons  sui  juris  that  the  Institutes  treat : inca- 
pacities arising  fn>m,  1,  age  ; 2,  physical  or  mental  infirmity  ; or  (so  far 
as  reference  is  made  to  an  earlier  pcrio<l  of  law),  3,  sex.  Tutors  were 
appointed  to  protect  the  interests  and  authorise  the  acts  of  pupils  under 
the  age  of  puberty  ; and  cunitors  might  be  appointed  to  watch  over, 

1,  prodigals  ; 2,  persons  afilicted  with  mental  or  great  physical  infirmity ; 

3,  persons  above  the  age  of  pulierty,  but  under  the  age  of  twenty-five 
years.  The  rest  of  this  book  is  taken  up  with  the  subject  of  tutors  and 
curators. 

Tutors;  how  appointed. — Tutors  are  first  divided,  according  to 
the  mode  of  their  appointment,  into,  1,  Testamentary,  2,  Legitimate, 

3,  Fiduciary,  and  4,  Given  by  the  magistrate. 

I.  Testamentary  Tutors:  who  may  appoint. — The  paterfamilias 
may  appoint  testamentary  tutors  to  all  descendants  under  his  power 

1.  I. 
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who  become  ruijuri*  on  his  death.  (Tit.  13.  3.)  This  excludes  grand- 
children having  a father  living,  who,  by  the  death  of  the  pater/amiltas, 
come  under  the  power  of  their  own  father  (3),  and  includes  posthumous 
children  of  the  paterfamilias,  who  become  sut  juris  at  his  death.  (4.) 
The  wishes  of  the  father  were  also  carried  out  by  the  magistrate  (usually 
as  a matter  of  course),  if  he  ajipointcd  a tutor  by  his  testament  to  an 
emancipated  child  ; and  the  magistrate  generally  ratified,  after  he  had 
inijuired  into  the  circumstances,  the  appointment  of  a testamentary 
tutor  by  a father  in  case  of  his  natural  children,  or  such  an  appointment 
by  others  who  had  a strong  interest  in,  or  had  left  property  to,  any  child 
under  the  age  of  puberty.  (5,  note.) 

Testamentary  Tutors:  who  may  be  appointed. — A filiusfamilias 
could  be  a[>pointed  to  the  office,  as  it  wiis  of  a public  character.  (Tit. 
14.  pr.)  Women  could  not,  although  the  emperor  would  sometimes 
interfere  to  confirm  their  appointment.  (Tit.  14.  pr.,  note.)  Slaves  could 
not ; and,  if  a slave  of  the  testator  was  appointed  tutor,  the  appointment 
was  held  to  carry  the  freedom  of  the  slave  with  it,  and  if  the  testator 
appointed  the  slave  of  another,  this  imposed  on  the  testamentary  heir 
the  duty  of  purchasing,  if  possible,  the  freedom  of  the  slave.  If  a 
madman,  or  a person  under  the  age  of  twenty-five  years,  was  aijpointod 
a testamentary  tutor,  he  could  only  act  if  he  beciime  sane,  or  after 
he  was  twenty-five,  and,  meantime,  the  magistrate  appointed  another 
tutor.  (2.)  A tutor  could  be  appointed  to  hold  his  office  after  or  up 
to  a certain  time  (3),  but  he  could  not  be  appointed  to  discharge  one 
portion  only  of  the  functions  of  a tutor,  as  he  was  given  to  the  person, 
not  to  the  property.  (4.) 

II.  Legitimate  Tutors  (i.e.  called  to  their  office  by  the  statute  law). — 
1.  In  case  no  testamentary  tutor  had  been  appointed,  the  agnali  had  a 
claim,  under  the  law  of  the  Twelve  Tables,  to  be  tutors,  and  hence 
were  called  leyitimi  tulores  (Tit.  15.  pr.),  and  this  includes  the  case  of 
the  testamentary  tutor  dying  in  the  lifetime  of  the  testator.  (2.)  Under 
the  later  emperors  the  mother,  and  even  the  gruudinother,  might  be 
appointed  tutors,  where  none  was  appointed  by  testament.  (3,  note.) 
The  right  to  be  tutor  did  not  belong  to  all  the  aynati,  but  only  to 
those  nearest  in  degree,  all  those  in  the  same  degree  sharing  the  office. 
(Tit.  16.  7.) 

Capitis  Dkminotio. — The  tie  of  agnation  being  severed  by  capitis 
deminutio,  the  Institutes  digress  to  explain,  in  the  16th  Title,  what 
capitis  deminutio  means.  It  means  a change  in  the  caput,  or  legal  exist- 
ence, of  a person,  so  that  his  status  undergoes  change  in  one  or  more, 
or  all,  of  its  elements,  viz.  liberty,  citizenship,  and  family.  (Tit.  16.  pr.) 
The  deminutio  is  termed  rnujima  when  all  three  elements  are  lost,  when 
the  capile  minutus  ceases  to  be  free  and  to  be  a citizen,  and  loses  his 
family  position,  as  would  hajipen  in  the  case  of  servi  luvnac,  freedmen 
condemned  to  be  again  slaves  for  ingratitude,  and  freemen  joining  in  a 
fraudulent  sale  of  themselves.  (1.)  'I’he  capitis  daninuiio  was  called 
media  when  liberty  was  not  touched,  but  citizenship  wivs  lost,  and  with 
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it  family  poaition,  as  would  ha[)|ien  in  the  case  of  any  one  interdicted  fire 
and  water,  or  deported  to  an  island.  (2.)  Tlie  capitis  deminiUio  was 
said  to  be  minima  when  liberty  and  citizenship  were  not  touched,  b\it 
tlie  family  position  was  altered,  as  in  the  case  of  adoption,  arrof'ation, 
emancipation,  or,  in  the  old  law,  a wife's  passing  in  m'lniim.  (3.)  The 
rights  of  agnation  are  affected  by  all  the  three  kinds,  but  those  of  cog- 
nation only  by  the  marima  and  media.  (6.)  The  minima  capitis  <lemi- 
nutio,  or  change  of  family,  so  far  changed  the  legal  existence  of  the  person 
undergoing  it  that,  under  the  old  law,  ho  not  only  lost  his  place  in  the 
intestate  succession  of  the  family  he  quitted,  but  he  could  not  be  sued 
for  his  antecedent  debts,  and  any  usufructs  he  held  came  to  an  end. 
(3,  note.)  Mere  loss  of  dignity,  and  even  infamy,  produced  no  change 
of  status.  (5.) 

2.  To  return  to  the  subject  of  legitimate  tutors.  Patrons  are  the 
legitimate  tutors  of  their  freedmen  and  freedworaen.  In  case  the 
manumittors  are  dead,  their  children  are  the  legitimate  tutors  of  the 
freedmen  and  freed  women.  (Tit.  17.) 

3.  Parents  are  the  legitimate  tutors  of  their  children  or  other  de- 
scendants whom  they  have  emancipated  below  the  age  of  puberty. 
(Tit.  18.)  ■ 

III.  Fiduciary  Tutors. — In  case  the  master  emancipated  his  slave, 
and  died  before  the  freedmen  attained  the  ago  of  puberty,  the  tutelage 
of  this  slave  passed  by  law,  or  rather  by  an  extension  of  the  law  of  the 
Twelve  Tables  (Tit.  17),  to  the  children  of  the  emancipator.  But  if 
an  ascendant  emancipated  his  descendant,  and  died  before  the  person 
emancipated  attaine<l  the  age  of  puberty,  the  tutelage  also  passed  to 
the  children  of  the  emancipator,  but  it  wiis  not  supposed  to  do  so  by 
any  express  law,  and  the  tutors  in  this  case  were  called,  not  leyitimi, 
hnt  fiduciarii,  a term  properly  applied  to  the  nominal  tutor,  who,  in 
case  of  emauciiiation,  did  not  resell  to  the  father,  but  himself  emanci- 
pated the  son,  and  had  thus,  as  emancipator,  the  tutelage,  which  he 
held  in  trust  (whence  he  was  allied  _/i</tK:/an'us)  for  the  father.  (Tit.  19.) 

IV.  Tutors  appointed  by  t}ie  mayistrate. — Tutoiu  were  appointed  by 
the  magistrate  under  the  lex  Atilia  and  the  lex  .Julia  et  Tilia.  Under 
the  first  of  those  laws  a tutor  was  appointed  at  Rome  by  the  priotor  and 
a majority  of  the  tribunes;  and  under  the  second,  in  the  provinces,  by 
the  pneses  (Tit.  20.  pr.),  if  there  was  no  tutor  on  whom  the  office 
devolved  under  the  heads  of  appointment  already  noticed,  or  if  from 
any  cause  there  Wiis  a vacancy  in  the  office.  (1,  2.)  .Subsequently, 
under  the  empire,  the  tutor  was  in  such  cases  appointed  at  Rome  by 
the  proifectus  urbis,  if  the  position  of  the  pupil  was  a high  one,  and  by 
the  prailor  urbanus  if  it  was  not.  The  prteses  apjioiuted  in  the  pro- 
vincc.s,  and,  in  ca.ses  Of  small  importance,  the  loail  magistrates  ; but 
these  magistrates  needed  the  preliminary  authority  of  the  ftraises.  In 
all  cases,  inquiry  was  made  into  the  circumstances  before  the  appoint- 
ment was  made.  (Tit.  20.  4.)  Justinian,  in  cases  where  the  fortune 
of  the  pupil  or  adult  (for  here  we  have  a provision  extending  to  curators) 
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did  not  exceed  500  tolidi,  allowed  the  local  magistrate  to  appoint  with- 
out any  authorisation,  merely  taking  security  from  the  person  appointed, 
without  inquiring  into  the  circumstances  of  the  case.  (5.) 

Tutklagb  of  Women. — Under  the  old  law  women  were  in  tutelage 
all  their  lives,  even  after  they  had  become  sui  jurit,  the  tutor  being  ap- 
pointed by  the  testament  of  the  husband,  if  she  was  in  manu,  and  the 
husband  could  not  only  appoint  a tutor,  but  give  the  wife  the  option 
of  choosing  one.  If  no  testamentary  tutor  was  appointed,  the  nearest 
agnahu  was  the  tutor ; add  the  tutor  might  be  changed,  either  by  his 
act,  or  on  the  woman’s  application.  After  she  had  attained  the  age  of 
puberty,  the  woman  under  tutelage  managed  her  own  affairs,  but  the 
tutor  had  to  intervene  in  order  to  sanction  solemn  acts.  All  this  tute- 
lage of  women  above  the  age  of  puberty  had  become  obsolete  before  the 
time  of  Justinian.  (6,  note.) 

Authoriiy  of  the  Tutor. — The  tutor  had,  in  the  first  place,  to 
manage  the  affairs  of  the  pupil ; and,  in  the  second  place,  to  add  his 
auctoritas,  i.e.  the  supplement  of  what  was  w.anted  to  make  the  pupil 
legally  competent  to  act.  If  the  pupil  was  under  seven  years  old,  the 
tutor  could  only  in  very  rare  cases,  where  the  benefit  was  clearly  great 
for  the  pupil,  go  through  any  acts  on  behalf  of  the  infant  beyond  such 
as  were  necessary  for  the  ordinaiy  management  of  his  affairs.  It  was 
only,  for  example,  at  a late  period  of  the  empire,  that  the  tutor  was 
allowed  to  enter  on  an  inheritance  on  behalf  of  the  infans.  Between 
the  ages  of  seven  and  fourteen,  the  pupil  could  contract  without  the 
authorisation  of  the  tutor,  so  far  as  tlie  contract  was  beneficial  to  him  ; 
but  every  unauthorised  contract  was  inoperative  to  his  prejudice.  (Tit. 
21 . pr.,  note.)  The  pupil  could  not  take  any  very  serious  step  involving 
|x)6sible  risk,  such  as  entering  on  an  inheritance,  demanding  possession 
of  goods,  or  taking  an  inheritance  under  a.  fideir.ommissum,  without  the 
authorisation  of  the  tutor.  (1.)  The  tutor  was  obliged  to  give  this 
authorisation  personally,  not  by  writing,  and  could  not  give  it  by  ratifi- 
cation. (2.)  If  there  was  a suit  between  the  tutor  and  pupil,  a curator 
was  appointed  to  intervene  in  this  suit  on  behalf  of  the  pupil.  (3.) 

Tkr.viination  of  Tutor’s  Office. — The  office  of  a tutor  came  to  an 
end — 

(a)  By  the  pupil  reaching  the  age  of  puberty,  which  had  previously 
been  regarded  as  a time  varying  according  to  the  facts  of  each  case, 
eighteen  years  being  the  maximum,  but  which  Justinian  fixed  at  four- 
teen for  males,  and  twelve  for  females.  (Tit.  22.  pr.) 

(h)  By  the  pupil  being  arrogated,  deported,  reduced  to  slavery,  or 
made  a captive,  or  dying.  (1.) 

(c)  By  the  condition  being  fulfilled  on  which  the  testamentary  tutor 
was  to  cease  to  be  tutor,  or  tlie  time  liaving  expired  during  which  the 
testamentary  tutor  was  to  act.  (3,  5.) 

(d)  By  the  tutor  dying  (3) ; or — 

(«)  Undergoing,  however  apjjointed,  the  rnaxxma  or  meilia  cajntis 
deiiinmtio  {4);  and 
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(/)  In  the  case  of  a tutor  legitimui,  his  undergoing  the  minima 
cajiitig  (leminutio.  (4.)  Ami 

(y)  I5y  tlie  tutor  being  removed  as  suspected,  or  being  relieved  from 
his  office  on  good  grounds  of  exctise.  (6.) 

Curators  ; whom  thbt  were  to  protect. — Curators  were  ap- 
jminled  to  protect  the  property  and  interests  of  four  classes  of 
persons  : — 

1.  Madmen  {/urUm). — This  was  by  the  law  of  the  Twelve  Tables, 
and  was  extended  by  the  pnetors  so  as  to  include  all  forms  of  mental 
alienation  (Tit.  23.  3,  note),  and  the  deaf,  mute,  and  permanently 
infirm.  (4.) 

2.  Prodigals  (i.e.  persons  wasting  recklessly  their  property). — This 
wa.s  also  by  the  law  of  the  Twelve  Tables,  but  that  law  only  applied  to 
the  case  of  a prodigal  wasting  goods  received  under  an  intestate  succes- 
sion, while  the  pnetor  extended  it  to  all  cases  of  prodigality.  The  fact 
of  the  madness  or  prodigality  was  first  ascertained  by  the  pnetor,  and 
then  the  prodigus  was  absolutely  interdicted  from  managing  his  own 
affairs,  but  the  furiosus  was  not  so  interdicted,  and  was  only  placed 
under  the  care  of  the  curator.  When  the  case  came  within  the  law  of 
the  Twelve  Tables,  the  curatorship  of  the  furiosus  and  prodigus  belonged 
to  the  nearest  agnate.  The  magistrate  appointed  in  cases  of  the  pne- 
torian  extensions  of  the  terms,  and  in  the  time  of  Justinian  in  all  cases. 
(Tit  23.  3.) 

3.  Adolescentes. — Persons  of  either  sex,  above  the  age  of  puberty, 
and  under  the  age  of  twenty-five  years. 

The  lex  Plcetoria  subjected  to  prosecution  and  infamy  persons 
overreaching  adolescents  under  twenty-five  years,  and  possibly  allowed 
curators  to  be  appointed  to  protect  them.  Subsequently  prmtors  pro- 
tected such  persons  by  ordering,  in  case  they  had  been  prejudiced,  a 
restilulio  in  integrum,  that  is,  that  they  should  be  put  in  the  same 
|x>sition  which  they  would  have  occupied  if  not  prejudiced.  Lastly, 
Marcus  Antoninus  ordered  that  curators  should  be  appointed  in  all  cases 
on  the  application  of  the  minor.  (Tit.  23.  pr.,  note.)  The  adolescent 
was  not  obliged  to  have  a curator  for  general  purposes  unless  he  wished, 
but  a curator  could  be  forced  on  him  in  case  of  a lawsuit,  or  his  debtor 
wishing  to  pay  him,  or  his  late  tutor  wishing  to  settle  accounts  with 
him  ; and  if  he  had  a curator  he  could  not  alienate  any  part  of  his 
property  without  the  sanction  of  the  curator.  (Tit.  23.  2,  note.)  The 
curator  to  an  adolescent  could  only  be  appointed  by  the  magistrate, 
the  same  magistrates  appointing  who  appointed  tutors ; but  a magis- 
trate would  generally  have  regard  to  the  wishes,  as  to  curatorship, 
ex|)rcBsed  in  the  testament  of  a person  who  could  have  appointed  a 
tutor.  (1.) 

4.  Pupils. — Pupils  sometimes  received  curators,  as,  for  example,  if 
the  tutor  legitimus  was  unfit,  a curator  was  appointed  to  protect  the  pupil 
and  act,  to  a great  extent,  instead  of  the  tutor ; or,  if  the  testamentary 
tutor,  or  the  tutor  appointed  by  the  magistrate,  was  unfit,  a curator 
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was  appointed  to  act  conjointly  with  him,  and  curators  were  assipned 
in  ])liu-e  of  tutors  excused  for  a time  only.  (5.) 

If  a tutor  was  j)revented  by  illness  or  other  causes  from  adminis- 
tering the  affairs  of  his  pupil,  a person  might  be  appointed  to  act 
for  him,  but  this  |)erson  was  not  a curator,  but  a delegate  of  the 
tutor.  (6.) 

Modes  of  Protection  aoainst  Tutors  and  Curators. — Persons 
having  tutors  and  curators  were  protected  against  the  misconduct  of 
these  in  the  following  ways  : — 

1.  Security  was  required  and  enforced  by  the  exaction  of  pledges 
from  luiores  and  eurafores  legitimi,  and  from  those  appointed  by  infe- 
rior magistnites.  (Tit.  24.  pr.)  2.  If  such  security  was  not  taken,  or 
was  taken  to  an  insufficient  degree,  the  magistrate  was  himself  liable 
in  an  action,  which  extended  to  his  heirs.  (2.)  3.  Every  tutor  or 

curator  was  bound  to  make  an  inventory  of  the  property  of  the  pupil 
or  person  under  care.  (Tit.  24.  pr.,  note.)  4.  Every  tutor  or  curator 
wa.s,  after  the  publication  of  the  78th  Novel,  obliged  to  pledge  himself 
by  oath  that  he  would  act  as  a bonus  paterfamilias.  (Tit.  24.  pr., 
note.)  5.  The  f>roperty  of  tutora  and  curators  was  subjected  to  a tacit 
hypothec  to  make  good  losses  sustained  through  their  neglect  (Tit. 
24.  pr.,  note.)  6.  An  action  might  be  brought  against  tutors  or  cura- 
tors when  their  office  was  ended,  to  make  them  account.  (Tit  22.  6, 
note.)  7.  Tutors  and  curators  might  be  removed  by  the  actio  suspecti. 
(Tit  2G.) 

Removal  on  Suspicion. — All  tutors,  including  the  jiatron  (though 
in  his  ca.se  the  grounds  of  a decision  against  him  were  not  to  be  dis 
closc<l,  in  order  to  save  his  reputation — Tit  26.  2),  and  all  curators, 
might  be  removed,  after  or  even  before  entering  on  office,  on  a charge 
of  suspicion,  sus/iecti  crimen — a charge  permitted  by  the  Twelve  Tables 
(Tit  26.  pr.) — being  successfully  brought  before  the  prtetor  at  Rome, 
the  prmses,  or  [iroconsular  legate,  in  the  provinces,  by  any  one,  even 
a woman  (3),  except  that  the  pupil  could  not  bring  this  charge  against 
his  tutor,  while  the  minor  could  bring  it  against  his  curator.  (4.) 
Infamy  attached,  if  fraud,  but  not  if  neglect,  was  proved.  (6.)  The 
tutor  or  curator  might  be  removed  although  solvent  (5),  and  although 
he  offered  to  give  security.  (12.)  While  the  action  was  pending,  the 
accused  was  suspended  from  his  administration  (7),  but  if  he  died  the 
action  was  at  an  end.  (8.)  It  was  the  duty  of  the  tutor  to  see  that 
the  amount  of  the  pupil’s  maintenance  was  6xed  by  a magistrate.  If 
he  failed  to  do  so,  this  was  a ground  for  his  being  removed  on  a charge 
of  suspicion.  (9.)  If  he  falsely  asserte<l  that  the  pupil’s  means  did 
not  suffice  to  allow  maintenance,  he  was  to  be  handed  over  to  the 
prafectus  urbis,  or  prasses,  to  be  punished,  as  also  was  a tutor  who 
had  obtained  his  office  by  bribery,  and  a freedman  proved  to  be  guilty 
of  fraud  while  acting  as  tutor  to  the  son  or  granilson  of  the  patron. 
(10,  11.) 

Where  there  were  more  than  one  tutor  or  curator,  one  might  offer 
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to  Ills  CO  tutor  or  co  curator  to  give  security,  and  alone  act  as  adniinis* 
Imtnr,  the  otlier  c»)-tutor  or  co  curator  having,  however,  the  preference 
if  he,  when  tlms  challenged,  was  willing  to  give  security.  If  no  tutor 
or  curator  came  forward  in  this  way,  the  person,  if  any,  appointed  by 
the  testiiinent  to  administer  was  allowed  to  act ; and,  if  there  was  no 
such  person,  the  majority  of  the  tutors  or  curators  was  to  decide  who 
should  act,  and,  if  an  agreement  could  not  be  come  to  in  this  w’ay,  the 
magistrato  woiild  decide.  (Tit.  24.  1.) 

Tdtoils  and  Curators  : whkn  e.vcused. — Tutors  and  curators  might 
be  excused  from  holding  their  offices  on  grounds  which  may  be  classed 
under  four  heads  : — 

1.  Having  rendered  a service  to  the  j/ublic,  or  being  engaged  in  the 
discharge  of  some  public  duty. — (a)  Having  a certain  number  of  chil- 
dren living  (three  at  Rome,  four  in  Italy,  five  in  the  provinces),  children 
slain  in  battle,  and  grandchildren,  in  lieu  of  their  parent,  being  reckoned 
in  the  number  (Tit.  25.  pr.) ; (b)  being  engaged  in  the  administration  of 
the  (1) ; (c)  being  absent  on  the  service  of  the  State  (2)  ; (d)  being 
nmgistrates  (3),  military  persons  (14),  or  members  of  learned  profes- 
sions (15). 

2.  Being  in  a position  culverse  to  the  pupil  or  a>luU. — (a)  Being 
engaged  in  a lawsuit  with  the  pupil  or  adult,  if  the  suit  embraced  the 
whole  of  the  latter’s  property,  or  was  for  an  inheriUince  (4) ; (b)  being 
a creditor  or  debtor  (4,  note) ; (c)  being  appointed  by  a father  through 
enmity  (9);  (d)  having  been  in  deadly  enmity  wdth  the  father  (11); 
(e)  having  had  their  status  questioned  by  the  father  (12);  (f)  being  the 
husband  of  the  woman  under  care  (19\ 

3.  Bring  incompetent  to  sustain  the  burden  of  the  office. — (a)  Through 
being  in  extreme  poverty  (6) ; (bl  being  in  oad  health  (7) ; (c)  not  being 
able  to  read  (8) ; (d)  being  over  seventy  years  of  age  (13). 

4.  Filling,  or  having  JUled,  similar  offices. — (a)  Holding  already 
three  offices  of  the  kind  in  question  (5) ; (b)  having  already  been  the 
tiitor  of  the  person  to  whom  a curator  was  to  be  appointed  (18) 
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ROOr{  TI. 

JULfl  RRt.ATINO  TO  THtNOS. 

Distinotionb  of  Things. — We  now  come  to  the  law  relating  to 
things,  but  the  Institutes  only  deal  with  private  law.  The  first  step 
is,  therefore,  to  notice  the  distinction  of  things  according  as  they  are 
extra  nngtrum  patriinnnium  or  in  nostro  /tafrimonio,  that  is,  according 
as  they  are  or  are  not  capable  of  being  the  property  of  private  persons. 
It  is  only  of  things  in  nostro  }>ainmonu)  that  the  Institutes  treat.  Of 
things  within  the  compass  of  private  law  the  principal  division  is  that 
into  things  corporeal  and  incorporeal ; into  things  like  a field,  quoe 
lajuji  possiint,  and  things  like  a right  of  way  over  a field,  an  inherits 
ance,  or  an  obligation,  quee  tangi  non  possunt.  (Tit.  2.) 

Modes  op  AcgoisinoN. — How  do  we  acquire  things  in  nostro 
pulrimonio,  whether  corporeal  or  incorporeal  ? The  answer  to  this 
question  takes  up  the  Second  Book  of  the  Institutes,  and  the  Third 
Book  down  to  the  end  of  the  Twelfth  Title.  First  the  inquiry  is  made 
how  we  acquire  particular  things,  res  singutcc,  and  then  how  we  acquire 
groups  of  things,  universitates  rerum,  like  an  inheritance. 

Wo  acquire  jiarticular  things  by,  1,  Oeeupatio  ; 2,  Aecessio  ; 3,  Tra- 
ditto  ; 4,  Ueucapio  ; 5,  Donatio  ; the  first  three  being  modes  of  acquiring 
jure  witurali ; the  last  two,  yure  civili.  We  acquire  groups  of  things 
by,  1,  Testamentary  succession  ; 2,  Intestate  succession  ; 3,  Arrogation; 
4,  Bonorum  addictio ; 5,  Bonorum  vimditio ; 6,  Forfeiture  under  the 
senatuseonsultum  Claudianum. 

The  First  Title  of  the  Second  Bqok  treats  of  the  distinction  of 
things  according  as  they  are  extra  nostrum  jnitrimonium  or  tn  nostro 
patrimoniu,  and  then  of  the  acquisition  of  particular  things  by  oeeu- 
pntio,  aeeessio,  and  traditio. 

Res  extra  nostrum  Patrimonium  are,  1,  Communes,  common  to 
all  men,  such  as  the  air,  the  sea,  and  the  sea  shore  as  far  as  the  limit 
of  the  highest  winter  flood  (Tit  1.  1,  3);  every  one  being  allowed  to 
use  the  sea-shore,  as  for  drying  nets  (6) ; avoiding,  however,  injury  to 
existing  buildings  thereon  (1);  and  each  State  having  the  sea-shore 
adjacent  to  its  territory  under  its  supervision.  (2,  note.)  2.  Pablicas, 
belonging  to  the  State,  as  rivers  and  ports,  and  the  right  of  fishing 
therein,  and  the  use  for  purposes  of  navigation  of  the  banks  thereof, 
although  these  banks  might  belong  to  private  proprietors.  (2,  4.)  3. 

Unieersitatis,  belonging  to  a corporate  body,  as,  e.g.,  a racecourse 
belonging  to  a city,  (6.)  4.  Nullius,  in  the  sense  of  being  so  devoted 
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to  tlio  gods  that  they  cannot  licloug  to  men  ; and  such  res  nulHuf  may 
he  (a)  WTir.,  consccr.itc<i,  as  temples,  by  the  pontitTs,  with  the  sanction 
of  the  Shite  (8)  ; (b)  relujinsoe,  invested  with  a religious  character  by 
interment,  private  proprietors  being  at  liberty  to  impress  this  character 
on  their  ground  by  simply  burying  a dead  body  there  (9) ; and  (c) 
tanelo!,  hallowed,  or  protected  against  violation,  like  the  gates  or  walls 
of  a city  (10). 

Modes  of  acquiring  Partioui,ar  Things  jurb  naturali. — 
Particular  things  tn  nostro  patrimonio  are  acquired  by — 

I.  OcwuPATio,  i.e.  the  tsdiing  or  holding,  as  the  holder's  own,  of  res 

nullius,  in  the  sense  of  things  which  previously  belonged  to  no  one, 
such  as ; — (a)  Wild  animals  wherever  found,  which  you  have  actually 
captured,  not  merely  wounded  (Tit.  1.  13),  and  not  let  go  again.  (12.) 
Bees  you  have  hived.  (14.)  (But  swarms  issuing  from  your  hive  and 
staying  in  your  sight  and  power  (14) ; wild  animals,  such  as  pigeons 
and  deer,  that  have  acquired  the  habit  of  returning  to  your  keeping, 
and  fowls,  not  wild,  but  that  stray'  from  your  keeping  (16),  are  con- 
sidered as  your  property  and  not  res  nullius,  and  to  take  them  is 
theft.)  (16.)  (b)  Things  taken  from  the  enemy  ; if  the  things  taken 

from  the  enemy  by  a Roman  army  have  been  previously  taken  by  him 
from  a citizen,  they  will,  as  a general  rule,  form  part  of  the  pratda  or  booty 
of  the  Roman  army;  but  special  things,  such  as  land  and  slaves,  are, 
by  a kind  of  postliminy  applied  to  them,  allowed  to  revert  to  the  owner. 
(17,  note.)  (c)  Anything  found  on  the  sea-shore.  (18.)  (d)  Islands 

formed  in  the  sea.  (22.)  (e)  Things  found  which  have  been  inten- 

tionally abandoned  by  their  owner  (17),  as  distinguished  from  things 
which  the  owner  has  not  wished  to  cease  to  own,  as  things  thrown 
overboard  in  a storm  or  dropped  out  of  a carriage.  (48.) 

II.  Accbssio. — There  is  no  notice  in  the  Institutes  of  aeeesgio  as  a 
distinct  mode  of  acquisition.  The  subject  is  treated  as  growing  out  of 
occupatio. 

Acquisition  by  accession  may  bo  regarded  as  arising  in  two  classes 
of  cases.  1.  In  cases  of  natural  increment.  2.  In  cases  where,  the 
things  of  two  owners  being  mixed,  the  law  decides  which  owner  shall 
have  the  thing  resulting  from  the  mixture. 

1.  Accession  by  natural  incretiienf. — 1.  An  owner  gains  something 
new  by  natural  increment  in  the  following  instances : — (a)  The  young 
of  his  animals.  (19.)  (b)  New  soil  added  imperceptibly  to  his  soil  by 
alluvion.  (20.)  (c)  A portion  of  hie  neighbour’s  soil  borne  by  a river 
to  his  soil  and  remaining  there  till  the  roots  of  trees  thereon  become 
attached  to  his  soil.  (21.)  (d)  An  island  being  formed  in  a river;  the 

owner  of  the  bank  has  the  ownership  in  this  island  up  to  the  line  of 
the  mid  channel.  (22.)  (e)  The  bed  of  a river  left  dry,  up  to  the  same 
line.  (23.) 

Accessions  by  natural  increment  might  occur  when  a possessor  or 
a usufructuary,  and  not  the  owner,  held  the  land.  To  whom  did  the 
fruits  belong?  It  is  only  of  gathered  fruits  we  can  speak,  for  if  the 
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owner  dispos-sessod  the  pofwessor,  the  owner  immediately  took  all  the 
fruits  ungatliercd,  and  if  the  usufructuary  died  the  sjiino  thing  hap- 
pened. Witli  regard  to  the  possessor,  the  hond  juh  possessor  was  not 
responsible  for  the  fruits  he  had  consumed,  while  the  mala  fide  pos- 
se.ssor  was  responsible.  (35,  note.)  The  usufructuary  had  a right  tc 
take  all  the  fruits,  including  the  young  of  animals;  but  the  children  of 
female  slaves  belonged  to  the  owner,  not  to  the  usufructuary.  (36,  37.) 

2.  Aecetmon  in  favour  of  one  of  two  owners. — The  following  in 
stances  are  given  in  the  Institutes  of  cases  where,  the  things  of  two 
owners  being  mixed,  the  law  decides  which  owner  shall  have  the  thing 
resulting  from  the  mixture. 

1.  A makes  a thing  with  the  materials  of  B.  Here,  if  the  thing 
c!in  be  reduced  to  its  rude  materials,  like  a vessel  of  silver,  the  thing 
made  belongs  to  B;  if  not,  it  belongs  to  A,  as  the  maker  of  a nova 
species.  (23.) 

A makes  a thing  partly  with  his  own  materials  and  partly  with 
the  materials  of  B.  The  thing  made  belongs  to  A.  (25.) 

2.  A weaves  in  bis  garment  the  purple  of  B.  If  the  p\irple  is  still 
separable,  the  purple  belongs  to  B;  if  not,  to  A,  the  garment  being 
considered  the  principal,  the  purple  the  accessory  thing.  (26.) 

3.  Two  owners  consent  to  mix  their  materials.  The  product  belongs 
to  them  in  common.  (27.) 

4.  The  materials  of  two  owners  are  mixed  by  accident. 

If  the  mixed  particles  are  physically  inseparable,  as  when  twe 
metiils  are  fused  together,  the  product  belongs  to  them  in  common.  (27.) 

If  the  mixed  particles  are  physically  separable,  as  when  two 
ipialities  of  wheat  are  mixed,  each  remains  the  owner  of  his  share  of 
the  mixed  wheat.  (28.) 

5.  The  owner  of  the  soil  builds  with  the  materials  of  another. 

The  owner  of  the  materials  remains  the  owner,  but  he  cannot  have 
the  house  pulled  down.  He  may  wait,  if  he  pleases,  till  the  building 
is  destroyed,  and  then  reclaim  his  materials,  or  he  may  bring  an 
action  de  ti<jno  juneto  and  get  double  the  value  of  the  materials,  and 
then  his  claim  for  the  materials  is  at  an  end  if  the  owner  of  the  soil 
did  not  know  that  the  materials  were  not  his ; but  if  ho  did  this,  the 
owner  of  the  materials  may  bring  the  action  de  tigno  juneto,  and  also 
make  the  wrongdoer  pay  a further  penalty  by  bringing  an  action  ail 
exhihendum,  and  may,  if  the  building  is  pulled  down,  reclaim  the 
materials.  (29.) 

6.  The  owner  of  materials  builds  on  the  soil  of  another. 

(«)  Let  us  8up]X)se  the  owner  of  the  materials  is  still  in  pos-session 
of  the  soil.  The  owner  of  the  soil  seeks  to  recover  it.  He  is  obliged 
to  compensate  the  owner  of  the  materials  for  the  additional  value  given 
by  the  building  to  the  soil,  if  the  builder  did  not  know  that  he  was 
building  on  another’s  soil.  If  he  did  know  this,  the  owner  is  obliged 
to  let  him  take  away  such  of  the  materials  as  can  be  removed  without 
damage.  (30,  note.) 
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(h)  Let  US  suppose  the  owner  of  the  materials  is  not  still  in  poasossimi 
of  the  soil.  Then,  whether  he  know  or  <Ucl  not  know  that  he  wu,s 
huililing  on  another’s  .soil,  ho  may,  if  the  building  is  destroyed,  reelaim 
the  materials,  but  can  get  no  compensation  for  the  ailditional  value  he 
luis  given  to  the  soil.  (30,  note.) 

7.  A tree  belonging  to  A is  planted  in  the  soil  of  B. 

Until  it  takes  root  in  the  new  soil,  the  tree  continues  the  property 
of  A ; but  a rooted  tree  is  always  the  property  of  the  owner  of  the 
soil.  (31.) 

8.  The  wheat  of  A is  sown  in  the  land  of  B. 

Sown  wheat  is  on  the  footing  of  rooted  trees.  The  wheat  belongs 
to  B ; but  the  sower,  if  in  bom  fide  possession,  is  protecte<i  against  B 
turning  him  out  without  compensation  for  the  value  of  the  wheat 
sown.  (32.) 

9.  A writes  a poem  or  history  on  the  parchment  or  paper  of  B. 

B,  the  owner  of  the  parchment,  still  remains  owner,  after  the  parch 
ment  has  been  written  on.  But  if  A is  in  bona  fide,  possession  of  the 
parchment,  B cannot  get  it  from  him  without  offering  to  pay  him  the 
cost  of  writing.  (33.) 

10.  A paints  a picture  on  the  tablet  of  B. 

Here,  in  consequence  of  the  possible  value  of  pictures,  the  decision 
is  the  other  way.  The  painted  tablet  belongs  to  A.  If  B,  the  ow?icr 
of  the  tablet,  is  in  possession  of  it  after  it  has  been  painted  on,  A can- 
not get  it  from  him  without  offering  to  pay  the  cost  of  the  tablet.  If, 
however,  A is  in  pos.session  of  the  tablet,  B may  claim  the  tablet  by 
an  action  in  which  he  is  sup|K)8ed  still  to  be  the  owner,  offering  to  pay 
the  cost  of  the  painting  ; but  the  painter  could  stop  the  action  by 
[>aying  the  coat  of  the  tablet.  (34.) 

1 1.  A,  without  express  search,  finds  treasure  in  the  land  of  B. 
Iliilf  goes  to  A,  half  to  B.  (39.) 

111.  Tiiaditio:  or  delivery. — Its  constituent  elements  are  three. 
I.  The  owner  of  a thing  means  by  the  transfer  to  pass  the  |)ro|)crty 
he  transfers.  2.  He,  or  any  one  entitled  to  act  for  him  (42,  43), 
tnmsfcrs  by  actually  passing  the  thing,  or  by  giving  the  transferee 
command  over  it,  as  when  he  gives  the  keys  of  a granary.  (45.)  3. 

'I'ho  transferee,  meaning  thereby  to  l)ecome  owner,  receives  it.  TrndUio 
was  necessary  to  pass  property  of^ all  kinds;  and  in  Justinian’s  time, 
land,  wherever  situated,  passed  by  tradition.  (40,  note.) 

The  handing  over  and  the  meaning  to  {mss  the  property  are  both 
necessary.  The  seller  may  hand  over  a thing,  but  he  generally  does 
not  mean  to  pass  the  prof)erty  till  ho  is  Jictually  paid ; and  then  not 
till  the  seller  is  paid,  does  the  thing  handed  over  become  the  pro{>erty 
of  the  buyer.  (41.)  The  lender,  again,  hands  over  a thing,  not  meaning 
to  cease  to  be  owner  of  it.  If  ho  changes  his  mind  and  wishes  to  give 


it,  his  {)urpose  of  giving  unites  with  the  previous  act  of  handing  over, 
and  the  legal  tradiiio  is  accomplished.  (41.)  Things  on  board  ship_^ 
may  he  thrown  overboard  to  lighten  the  ship,  but  their  owners 
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mean  to  cease  to  be  owners,  and  therefore  the  property  in  them  does 
not  pass  to  those  who  may  pick  them  up.  (48.)  It  is  not,  however, 
necessjiry  that  the  transferee  should  be  a person  definitely  ascertained, 
for  if  money  is  thrown  to  a mob,  the  incertae  personcB  who  pick  it  up 
become  the  owners  by  traditio.  (46.) 

Servitudes. — The  Institutes,  at  the  end  of  this  explanation  of  the 
modes  of  acquiring  particular  things  jure  natnrali,  pause,  before  speak- 
ing of  the  modes  of  acquiring  such  things  jure  civilly  to  treat  of  servi- 
tudes, which  are  introduced  by  noticing  at  the  beginning  of  the  Second 
Title  the  division  of  things  into  corporeal  and  inarrporeal,  and  saying 
that  among  incorporeal  things  are  servitudes,  or  portions  of  the  right 
of  ownership  enjoyed  by  persons  other  than  the  owners  of  the  thing 
itself.  Servitudes  are  (a)  prasdial  when  enjoyed  over  one  thing  in 
virtue  of  the  ownership  of  another  thing ; (prsedial  servitudes  being 
of  two  kinds : nural  and  urban),  and  {b)  personal  when  attached  to  the 
person  of  the  owner  of  the  servitude. 

Prcedial  Servitudes. — Rural  prsedial  servitudes  (affecting  the  soil) 
were  so  called  because  they  were  of  kinds  most  frequently  met  with  in 
the  country ; while  urban  prsedial  servitudes  (affecting  something  built 
on  the  soil)  were  so  called  because  they  were  of  kinds  most  frequently 
met  with  in  the  city.  The  four  kinds  of  rural  prsedial  servitudes 
noticed  in  the  Institutes,  with  an  intimation  that  there  are  others 
(Tit.  3.  2),  are,  1,  itevy  the  right  of  passing;  2,  oc/iw,  the  right  of 
driving  cattle;  3,  via,  the  right  of  driving  a vehicle  over  another 
man’s  land ; the  more  extensive  always  involving  the  less  extensive 
right;  and,  4,  aquaeductusy  the  right  of  conducting  water  through 
another  man’s  land.  (Tit.  3.  pr.)  Of  urban  servitudes  the  instances 
given  in  the  Institutes  are  the  right,  I,  to  make  a neighbour’s  house 
sustain  the  weight  of  that  of  the  owner  of  the  servitude ; 2,  to  insert 
a beam  in  another  man’s  house ; 3,  to  make  another  man  receive  the 
overflow  of  water  from  the  roof  or  gutters  (or  to  allow  him  not  to  be 
subject  any  more  to  the  servitude  of  receiving  such  an  overflow,  if 
this,  which  does  not  seem  a servitude,  is  the  meaning  of  stillicidium 
non  recipiendi) ; 4,  to  prevent  another  man  raising  his  house  higher 
than  that  of  the  owner  of  the  servitude;  5,  to  prevent  another  man 
blocking  up  the  lights  of  the  owner  of  the  servitude.  (1.) 

Personal  Servitudes  are  the  following:  1,  Usus/ructus ; 2,  Usus ; 
3,  Habitatio, 

Usus/ructus  is  the  right  of  using  and  taking  the  fruits  of  anything, 
the  fruits  including  the  fmetus  ci idles,  i.e.  the  profits  derived  from 
selling  or  letting  the  right  of  taking  the  fruits.  The  usufructuary  or 
owner  of  this  servitude  had  to  act  as  a good  pcUerfainilias,  taking, 
and  giving  security  that  he  would  take,  good  care  of  the  thing,  and 
making  losses  good.  If  the  substance  of  the  thing  ceased  to  exist,  his 
servitude  was  at  an  end,  and  it  was  personal  to  himself  and  did  not 
pass  to  his  heirs,  and  only  the  fruits  actually  gathered  by  him  belonged 
to  him.  (Tit.  4.  pr.)  In  the  old  law  only  things  not  consumed  in  the 
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use  could  be  the  subjects  of  usufruct ; but  things  consumed  iu  the  use, 
such  as  garments  or  wine,  might,  under  a aenatuscansultum  of  the 
time  of  Augustus,  be  made  subject  to  a usufruct  in  favour  of  a legatee, 
the  usufructuary  having  to  give  security  that  at  the  termination  of  the 
usufruct  he  would  pay  their  value  as  estimated  at  the  commencement 
of  the  usufruct.  (2.) 

Untis,  or  the  naked  use,  is  the  right  of  using  the  thing,  not  of  taking 
the  fruits  of  it  except  for  his  daily  wants.  (Tit  5.  1.)  In  the  case  of  a 
house,  it  is  the  use  for  the  purpose  of  living  in  it  with  his  family  only, 
and  at  the  most  receiving  a guest  in  it.  (2.)  Hahitatio  is  the  use  of  a 
house  for  the  purpose  of  living  therein,  with  something  more  added  in 
the  right  of  letting  it.  (5.) 

Creation  of  Servitudes. — Servitudes  were  created  in  the  following 
ways: — 1.  MancipcUio. — This  only  applied  to  precdial  rural  servitudes. 

2.  In  jure  cesaio. — (Both  these  were  obsolete  in  the  time  of  Justinian.) 

3.  Pacts  and  stipulations,  followed  by  ^Moaf-tradition,  i.e.  affording  the 
means  of  actual  exercise  of  the  rights.  4.  Testament.  5.  Adjudicatio. 
G.  DedUfCtio, — A thing  is  transferred,  minus  the  servitude,  which  is  re- 
served by  the  transferrer.  7.  Usucapion. — The  acquisition  of  servitudes  * 
by  usucapion  was  forbidden  by  the  lex  Scribonia ; but  long  possession 
of  them,  or  at  least  of  some  of  them,  was  protected  by  the  praetor  after 
a time,  the  length  of  which  is  uncertain,  but  which  was  probably  ten 
years  for  those  present,  and  twenty  years  for  those  not  present,  in  the 
same  province.  If  land  was  acquired  by  usucapion,  so  were  the  servi- 
tudes that  existed  with  it,  and  a servitude  lost  by  disuse  might  be  re- 
gained by  usucapion.  Usucapion  applied  principally  to  prtcdial  urban 
servitudes.  It  also  applied  to  at  least  some  prcedial  rural  servitudes, 
and  probably  to  usufructs.  (Tit.  3.  4,  note;  Tit.  4.  1,  note.)  8.  I.>ege^ 
or  express  enactment. — This  only  applied,  perhaps,  to  usufructs,  an 
instance  being  the  acquisition  by  the  father  of  the  usufruct  of  the  sou’s 
peculium  under  Justinian’s  legislation.  (Tit.  4.  1,  note.) 

Extinction  of  Servitudes. — Servitudes  were  extinguished  in  the  fol- 
lowing ways  (Tit.  4.  3,  note): — 1.  In  jure  cessio,  the  owner  of  the 
servitude  denying  that  he  owns  it  (obsolete  in  time  of  Justinian). 
2.  Confusio  or  consolidatio ; the  right  to  the  res  sei'viena  and  the  res 
dominans,  or  to  the  dominium  and  the  usufruct,  vesting  in  the  same 
person.  3.  The  termination  (a)  of  the  rights  under  which  the  servitude 
is  enjoyed  by  the  surrender  of  the  servitude  to  the  owner  of  the  res 
dominans,  either  by  agreement  or  by  permitting  something  that 
destroyed  the  servitude ; or  (b)  the  termination  of  the  duration  of  the 
servitude,  i.e.  the  period  for  which  it  has  been  fixed  by  the  creator. 

4.  Non-usage ; not  using  it  for  a period  which,  previously  to  Justinian, 
was  two  years,  and,  after  Justinian’s  legislation,  was  fixed  at  ten  or 
twenty,  according  as  the  j)arties  were  present  or  absent.  If  the  servi- 
tude was  a pra3(lial  urban  one,  it  wa,s  necessary  that,  to  free  the  res 
serne.ns  by  nsurapio,  the  j>erson  afteeted  by  the  servitude  should  do 
some  distinct  act  inconsistent  witJi  submission  to  the  servitued 
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(usuroj/io  lihertatfs).  (Tit.  4.  3,  note.)  In  usufiucts,  if  the  usufruc- 
tuary did  not  use  the  thing  according  to  the  ternjs  of  the  usufruct, 
it  came  to  an  end.  (Tit.  4.  3,  note.)  Ilnhiiatio  did  not  cease  hy  non- 
usage. (Tit.  5.  5,  note.)  5.  Perishing  of  the  tiling  in  virtue  of  which, 
or  over  which,  the  servitude  was  exercised.  6.  In  the  case  of  usufruct 
and  use,  the  death  or  capitia  deminutio  (including,  before  Justinian, 
the  miniwa  capitis  deminutio)  of  the  owner  of  the  servitude. 

Emphytkusis,  Superficies,  Pionus. — Before  returning  to  the  modes 
of  acquisition  of  particular  things,  we  have  to  notice  three  other  in- 
corporeal rights,  which  naturally  connect  themselves  with  personal 
servitudes  ; — 1.  Jus  emjdiyteutirarium.  2.  Jus  superficiaHum.  3.  Jus 
pignoris.  (A  summary  of  the  law'  relating  to  them  is  given  in  Tit.  5. 
6,  note.)* 

IV.  Usucapion. — The  Institutes,  as  we  have  said,  notice  five  modes 
of  acquiring  res  singulae,  three  being  modes  of  acquiring  jure  naturali, 
and  tw’o  being  inodes  of  acquiring  jiRre  cinli.  We  now  come  to  the  first 
of  these  two  latter,  viz.  usucapion,  or  the  process  by  which  possession 
ripens  into  ownership  by  lapse  of  time. 

It  is  only  civil  possession  that  is  capable  of  so  ripening.  Civil  is 
opposed  to  natural  possession.  If  a man  has  physical  control  over  a 
thing,  detains  it,  as  the  jurists  say,  lie  is  in  possession  of  it;  but,  to 
possess  it,  he  must  mean  to  hold  it  as  his  own.  If  he  not  only  is  in 
possession  of  it,  and  means  to  holds  it  as  his  own,  but  if  also  his 
possession  is  hona  fide  and  ex-  junta  causa,  then  such  possession  is  civil 
possession,  the  possession  that  in  Roman  law  {cimlis)  gave  rise  to 
usucajno.  If  he  is  merely  in  possession,  or  if  ho  has  also  the  animus 
possidewli,  but  his  possession  is  not  hona  fide  and  exjusta  causrt,  then  his 
possession  in  either  case  is  only  natural,  and  does  not  give  rise  to 
usucapio.  The  civil  possessor  and  the  natural  possessor,  who  had  the 
animus  j^ossideudi,  were  protected  in  their  possession  by  pnetorian 
interdicts,  but  the  person  merely  in  possession  was  not.  (Tit.  6.  pr., 
note.) 

With  regard  to  usucapio,  we  have  to  ask  three  questions.  1.  What 
things  can  be  acquired  by  usucapio  f 2.  What  is  meant  by  the 
terms  Inma fide  And  exjusta  causa,  as  applied  to  possession?  3.  What 
time  was  requisite  to  run  before  usucapio  ripened  the  possession  into 
ownership  ? 

1.  What  things  can  he  acquired  hg  usuca/>io  ? — At  the  outset  we  have 
to  notice  a point  of  great  importance.  Lands  in  the  solum  prouiuciaic 
never  could  become  the  property  of  an  individual.  The  possessor  could 
not,  therefore,  become  the  owner  of  such  land  by  usucajno.  But  after  a 
certain  length  of  possession  the  pnetor  protected  his  possession  by  allow’- 
ing  a plea,  jncescriptio,  of  long  possession  Uy  bo  efi’ectual  in  an  action 
brought  against  him  for  the  recovery  of  the  possession  of  the  laud  he 


* Whore  a summary  of  any  distinct  portion  of  law  is  given  in  the  l)ody  of  the 
work,  it  is  not  repeated  in  this  general  Summary. 
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held.  But  as  the  time  was  nuieh  longer  that  was  required  to  run  for 
the  protection  in  this  way  than  the  time  required  for  usticapio,  the 
term  prcesenptio,  or  pomfoasio  lonyi  tempon's,  Wiis  used  to  describe,  with 
regard  to  the  soltmi  provinciale,  the  equivalent  of  usueapin  with  regard 
to  moveables  and  aolum  ItaJieinn.  'I'here  were  some  differences  in  their 
operation  ; the  chief  of  which  were,  1,  that  posaessio  longi  temporia  did 
not  give  ownership ; 2,  that  naucapio  was  only  interrupted  by  a judg- 
ment, longi  iemiiorit  pussesaio  by  a Hiia  contfataiio ; and  3,  under  usu- 
cajrio  the  thing  was  acquired  subject  to  its  liabilities,  i.e.  servitudes  or 
mortgages ; and  under  longi  leniporu  poasessio,  it  was  held  free  from 
them.  Yet  as  they  were  nearly  of  the  same  effect,  and  as  the  requisites 
of  possession  in  each  case  were  the  same,  they  are  generally  spoken  of 
together.  (Tit.  6.  pr.,  note.)  Under  Justinian’s  legislation  (Tit.  6.  pr.) 
the  posseaaio  longi  tomporis  gave  the  dominium.  Moveables,  it  may  be 
added,  could,  in  all  parts  of  the  Roman  Empire,  be  a»juired  by  usn- 
capio,  and  the  jmsseaaio  longi  temporis  did  not  apply  to  them.  (Tit. 
G.  pr.,  note.)  We  may,  therefore,  break  the  first  question  into  two 
heads.  1.  What  moveables  could  bo  acquired  by  uattcapiof  2. 
What  immoveables  could  be  acquired  by  nsueupio  or  poaaeaaio  longi 
tem/ioria  f 

Uenerally  sjwaking,  all  things  in  nostro  pritrimonin  could  be  so  ac- 
quired, but  things  such  as  res  same,  or  a free  man,  could  not.  Nor, 
a.s  a general  rule,  could  things  incorporeal.  (1,  note.)  Things  stolen 
could  not  be  acquire<l,  and  a fugitive  slave  was  reckoned  among  such 
things.  (1.)  The  thief,  of  course,  could  not  acquire  by  usucairio  what 
he  had  stolen ; hut  neither  could  an  innocent  holder,  and,  as  theft  in- 
cluded every  handing  over  by  a person  of  a thing  he  knew  not  to  be 
his,  it  was  rare  that  moveables  could  be  acquired  by  usttrajno  (3) ; but 
it  might  happen,  as  if  an  heir  hona  fide  deals  with  a thing  merely 
de|K>sitcd  with  the  testator  as  if  it  had  helonged  to  the  testator  (4),  or 
a usufructuary  so  deals  with  the  child  of  a female  slave,  believing  lama 
fiile  that  it  is  his  jiropcrty.  There  is  no  taint  of  theft,  and  the  thing, 
when  alienated  by  the  heir  or  usufructuary,  may  be  acquired  by  usu- 
capio.  'I’heft  only  applied  to  moveables.  (7.)  As  to  immoveables, 
they  could  not  be  actpiircd  by  uaucopio  or  longi  temporis  2>osaessio,  if 
they  were  res  ft  possesses,  forcibly  seized  on  (2) ; but  if  the  possession 
WO.S  originally  sine  ft,  but  still  mala  fide,  e.g.  if  a person  took  posses- 
sion of  land  left  unguarded,  knowing  it  not  to  be  his,  and  then  alien- 
ated it  to  a hona  fide  possessor,  this  possessor  could  gain  the  ownership 
by  mueapio,  and  therefore  tisurapio  applied  much  more  frequently  to 
immoveables  than  to  moveables.  (7.)  Bona  vacantiu  (the  pro|)erty 
of  a j)erson  dying  without  successors)  belongetl  to  the  fiacus,  and, 
before  being  reported  on  as  such,  could,  but  afterwards  could  not,  be 
actpiired  by  usueopio.  (9.)  Nor  could  things  belonging  to  pujiils  or 
minors  or  things  forming  part  of  a dowry.  (10,  note.) 

2.  Wlidt  icrr  the  rnptiaites  of  cii’il  jnaseaaion  t What  tcere  thr 
ron/litions  poaseaaion  miiaf  fiilfil  in  ordtT  for  usnmjrio  to  operate  1 
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(1)  The  thing  possessed  must  not  have  any  ritium  in  it,  i.e.  must 
not  be  of  any  of  tliosc  kinds  of  things  whicli  we  have  just  described  as 
incapable  of  being  acquired  by  usucnpio.  (10.) 

(2)  The  thing  must  be  possessed  ex  justa  causa,  that  is,  must  liave 
come  into  the  power  of  the  possessor  by  some  recognised  legal  mode  of 
acquisition,  such  as  sale  or  gift  (10,  note)  ; and,  if  there  had  been  a 
mistake  about  this,  and  the  causa,  or  title,  was  not  just,  the  error, 
under  Justinian’s  legislation,  prevented  ttsncapio.  (11.) 

(3)  The  possession  must  be  bona  firle ; the  possessor  must  not  know 
that  he  was  possessing  what  did  not  belong  to  him,  and,  although 
reasonable  ignorance  of  facts  could  be  permitted,  ignorance  of  leading 
principles  of  law  could  not.  In  the  case  of  a sale  it  was  necessary  that 
the  bona  Jides  shoxM  exist  at  the  making  and  also  at  the  performance 
of  the  bargain.  The  general  rule  was  that  the  [Mssession  must  be 
bona  fide  at  its  Commencement.  Subsequent  discovery  of  the  real  facts 
did  not  stop  the  process  of  usucapin.  (10,  note.)  This  was  equally 
true,  if  it  was  not  the  same  person,  but  two  persons  that  possessed, 
one  taking  from  the  other,  the  thing  during  the  time  requisite  for 
usucapio.  If,  at  its  commencement,  the  possession  of  the  testator  was 
bona  fide,  that  of  the  heir  was  available  for  usucapio,  although  the  heir 
knew  that  the  testator  had  been  mistaken.  (12.)  The  times  during 
which  two  persons  held  the  thing,  the  one  from  the  other,  as  in  the 
case  of  a seller  and  a buyer,  counted  together  for  the  purposes  of  usu- 
tapio.  (13.) 

UsuBPATio. — The  interruption  of  tieucatno,  the  breaking  the  use, 
was  termed  usurpalio,  as  if  the  possessor  lost  possession  or  fell  into  the 
jHjwer  of  the  enemy,  or  an  action  was  brought  to  contest  the  right,  the 
use  being,  under  Justinian,  broken  from  the  time  of  the  first  moving  of 
the  controversy  {mota  controrersia),  instead  of  from  the  litis  eontestatio, 
which  had  no  longer  the  important  place  it  had  under  the  formulary 
system.  (13,  note.) 

In  three  exceptional  cases  the  mala  fide  possessor  might  acquire  by 
usucapio : — 1,  under  the  old  law  (altered  by  Hadrian),  if  the  thing  pos- 
sessed was  an  inheritance,  or  part  of  one,  the  mala  fi/ie  possessor  could 
in  a year  acquire  the  thing,  whether  moveable  or  immoveable ; 2,  so 
could  the  original  owner  of  a thing  given  over  in  trust  as  against  the 
fiduciary ; and  3,  the  original  owner  of  a thing  sold  by  the  State  for 
non-payment  of  a mortgage  debt  could  again  acqiiire  it,  as  against  the 
praetliator,  or  purchaser  from  the  State,  but  in  this  case  two  years’ 
possession  was  necessary  for  immoveables.  (10,  note.) 

3.  What  time  was  required  for  the  possession  to  run  on  in  order 
that  usucapio  might  take  effect  t 

By  the  Twelve  Tables  it  was  provided  that  usucapio  should  be  com- 
pleted in  two  years  in  the  case  of  immoveables,  and  in  one  year  in  the 
case  of  moveables.  (Tit.  6.  pr.) 

The  longi  temporis  possessio,  introduced  by  the  pnetors  chiefly  for 
the  pi'utectiou  of  possessors  of  provincial  lands,  requli'cJ  ten  years  if 
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the  jiarties  were  domiciled  in  the  same  province,  in('r  prtrsfnlrt ; and 
twenty  years  if  tliey  were  not,  inter  absmtes.  {'Fit.  (i.  pr.,  note.) 

Justinian  changed  the  system  generally.  Ho  lengthened  the  time 
for  the  acquisition  of  moveables  from  one  year  to  three  years,  and  gave 
the  name  of  usuenpio  to  the  acquisition  of  moveables  by  possession 
during  three  years.  He  made  the  lowji  temporis  posseetio  apply  to 
lands  everywhere  (abolishing  the  distinction  between  solum  lUilicum 
and  stdum  provinciale),  and  he  made  the  lonffi  temporis  possessio  give 
the  ownership  and  not  merely  bar  actions.  (Tit.  6.  pr.,  note.) 

l’ossE!-.sio  LONCissiMi  TKMi’OKis. — There  w!is  also  fwssessio  lunyts- 
simi  tem/iortB,  which  possession,  lasting  in  the  case  of  ecclesiastical 
pro|)crty  and  mortgaged  property  in  possession  of  the  debtor  for  forty 
yeiirs,  and  in  other  cases  for  thirty  years,  enabled  the  po.ssessor  to 
rejad  all  actions,  whatever  the  defect  in  the  pt)saession  might  be.  (13, 
note.) 

Possession  for  five  years  of  things  purcluiscd  from  the  Jiscus  gave, 
under  an  c<lict  of  Marcus  Aurelius,  comjjlete  ownership  to  the  pur- 
chasers, whatever  might  be  the  defects  of  the  possession,  as  if,  for 
example,  there  were  rights  of  an  owner  or  mortgagee  which  the  Jisnu 
ought  to  have  respected.  Those  damnified  by  the  action  of  the  fisais 
were  during  four  years  at  liberty,  under  a constitution  of  Zeno,  to  seek 
compensation  from  the  fiscus,  while  the  purchasers  Inul  under  this 
constitution  an  incontcstiiblc  title  at  once.  (11.) 

V.  Gift. — The  second  mode  of  acquisition  jure  civili  noticed  in  the 
Institutes  is  gift,  but,  unless  on  account  of  the  ceremonies  accompany- 
ing gifts  under  Justinian's  legislation,  it  is  not  properly  a mode  of 
acquisition  sepanite  from  tradition.  It  is  a delivery  of  a thing  from  a 
particular  motive.  (Tit.  7.  pr.)  The  subject  of  gifts  is  treated  of 
under  three  heads : gifts  mortis  causa,  gifts  inter  vivos,  and  gifts  jrropter 
nuptins. 

i.  Donationes  mortis  aiusa. — Gifts  on  account  of  death  (donationes 
mortis  causa)  were  gifts  made  in  contemplation  of  death,  revocable 
before  the  death  of  the  donor,  and  failing  if  the  donee  died  first.  They 
might  be  made  in  either  of  two  ways.  The  donor  might  hand  over 
the  thing  to  the  donee,  but  the  gift  was  not  to  be  completed  until  the 
ilonor  was  dead  ; or  the  donor  might  hand  over  the  thing,  giving  it 
there  and  then,  but  bargaining  that  it  was  to  be  restored  to  him  if  he 
did  not  die  on  the  occasion  contemplated.  In  either  case,  although  he 
hial  certainly  in  the  second  case  lost  the  dominium,  the  donor  was 
allowed  to  get  back  the  thing  by  a real  action.  (Tit.  7.  1,  note.) 

Justinian  required  that  a donatio  mortis  causa  should  be  made  in 
the  presence  of  five  witnesses.  (1,  note.) 

Donationes  mortis  causa  very  closely  resembled  legacies.  Thej’ 
were  subjected  to  the  deduction  of  the  Falcidian  fourth,  and  were  not 
valid  :f  the  giver  was  insolvent:  but  they  differed  from  legacies  in  the 
following  particulars,  1.  They  took  effect  on  the  death  of  the  donor 
without  its  being  necessary  that  the  heir  should  enter.  2.  The  same 
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person  wl)0  conld  take  or  could  not  t.akc  the  one,  could  or  could  not 
Uike  the  other;  but  capacity  w!is  regarded,  in  the  case  of  donatunifs 
vurrtis  cauiKi,  at  the  time  of  the  death  only,  not,  as  in  the  case  of 
legacies,  also  at  the  time  of  the  disposition.  3.  A JUius/amtlias  conld,  with 
his  father's  permission,  make  donnlivrus  morlit  cauta,  but  conld  not  give 
legacies  of  other  things  than  his  peculium  castrerue.  4.  A peregrinuf  could 
make  donationes  mortit  causa,  but  could  not  give  log-acies.  (1,  note.) 

ii.  Gifts  inter  vivos  require  tradition,  but  if  the  intentions  of  the 
donor  have  been  manifested  he  is  bound  to  deliver.  A mere  agreement 
to  give  was  not  originally  binding,  but  Constantine  enacted  that  such 
an  agreement  should  be  binding  if  in  writing,  and  Justinian  made  the 
agreement  binding  in  every  case.  Some  donations  looked  on  with 
peculiar  favour,  such  as  gifts  to  or  from  the  emperor,  were  valid,  with- 
out anything  more  than  the  intention  to  give  l>eing  manifested ; but 
other  gifts,  if  exceeding  200  solidi  previously  to  Justinian,  and  .500 
solidi  under  his  legislation,  needed  to  be  registered  by  public  deeds.  Gifts 
requiring  to  be  registered  were,  however,  valid  up  to  the  limit  below 
which  registration  was  not  necessary.  Gifts,  as  a nile,  were  not  ro- 
vocjible  ; but  Justinian  ma<le  them  revocable  in  case  of  the  ingratitude 
of  the  donee.  (2.) 

iii.  Gifts  frropter  nuptias. — Gifts  between  husband  and  wife  were 
prohibited  by  law.  Hut  as  an  equivalent  to  the  dos  contributed  by  the 
wife,  the  husband  frequently  made  a gift  before  marriage,  donatio  ante 
nuptias,  which  was  the  inalienable  property  of  the  wife  managed  by 
the  husband  ; and  this  donation  might,  like  the  dos,  be  increased  after 
marriage.  Justinian  enactwi  that  such  gifts,  like  dotes,  might  l>e  not 
only  increased,  but  made  after  marriage,  and  should  receive  the  more 
appropriate  name  of  dtmationes  propter,  instead  of  ante,  nuptias.  The 
wife,  if  survivor,  received  a portion  of  the  donatio,  equal  in  quantity 
before  Justinian,  and  in  value  under  Justinian,  to  that  which  the 
husband,  if  survivor,  would  have  received  out  of  the  dos.  (,3,  note.) 

Justinian,  in  closing  the  subject  of  the  mode  of  aojuiring  particular 
things  by  the  civil  law,  notices  that  there  had  been  at  one  time  a mode 
of  aetjuiring  per  jus  accrescendi,  which  took  effect  when  one  joint  owner 
of  a slave  enfranchised  him  in  such  a way  that,  if  the  enfranchisement 
had  been  effectual,  the  slave  would  have  become  a citizen  ; the  share 
of  the  enfranchising  owner  passed  by  accrual  to  the  other  owner,  and 
this  other  owner  became  the  sole  owner  of  the  slave.  Justinian  did 
away  with  this  by  enacting  that  in  such  a case  the  slave  should  be  free, 
and  the  other  part-owner  should  receive  a pecuniary  compensation  from 
the  enfranchising  part-owner.  (4.) 

Before  passing  to  consider  the  modes  of  acquiring  groups  of  things, 
the  Institutes  deal  with  two  subsidiary  subjects,  viz,  1,  Separation  from 
ownership  of  the  power  of  alienation,  ami  2,  Aapiisition  through  others. 

i.  Skparation  from  Ownkrship  of  the  Power  ok  Alienation. 

1.  A person  who  is  owner  cannot  always  alienate.  Two  insbuices 
are  giveu.  (a)  A husband  cannot  alienate  immoveables  forming  [>art  of 
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the  rios  of  his  wife,  although  the  ownership  is  in  him.  The  lex  Julia  pre- 
vented a husband  selling  siicli  immoveables,  wlicn  in  Italico  solo,  with- 
out bis  wife’s  consent,  or  mortgaging  them  with  her  consent.  Justinian 
enacted  that  immoveables,  forming  part  of  the  dos,  wherever  situated, 
could  not  be  sold  or  mortgaged  by  the  husband,  even  with  the  consent 
of  the  wife.  (Tit.  8.  pr.) 

(A)  A pfipil  cannot,  without  Hie  authorisation  of  the  tutor,  alienate. 

The  pupil  could  not  transfer  the  property  in  anything  belonging  to 
him,  but  he  could  acquire  the  property  in  anything  transferred  to  liini. 
Three  illustrations  of  this  doctrine  are  given. 

(a)  A pupil  unauthorised  could  not  enter  into  the  contract  of  mu- 
tuum, i.e.  could  not  lend  a thing  so  that  the  thing  lent  became  the 
property  of  the  person  to  whom  it  was  lent,  ho  in  his  turn  having  to 
give  as  much  back.  If  the  pupil  made  such  a contract,  he  could  by 
a real  action  get  the  thing  back,  if  not  consumed  ; if  consumed  bona 
fide  he  could  recover  the  value  of  it  by  a condictio ; if  consumetl 
mala  fide,  he  could  get  not  only  the  value,  but  damages  by  an  actio  ad 
exhibendam. 

(b)  If  the  pupil  unauthorised  paid  a debt,  he  could  not  make  tlie 
money  paid  belong  to  the  creditor.  It  was  still  his,  and  if  not  8]iont 
might  be  got  back  by  a real  action  from  the  creditor ; if  spent  bonti  fide, 
the  debt  duo  by  the  pupil  was  considered  as  liquidated  ; if  spent  mala 
Jule,  the  pupil  would  have  an  actio  ad  exhxbendum. 

(c)  If  a debtor  made  a payment  to  a pupil  without  the  tutor  autho- 
rising the  {Miyment,  the  money  paid  became  the  property  of  the  pupil, 
and  the  debt  still  remained  unextinguished.  If  the  pupil  sued  for  the 
sum  owing,  the  debtor  could  only  repel  the  action  to  the  extent  to 
which  the  pupil  then  had  the  money  in  hand,  and  if  the  pupil  had 
spent  it  all,  the  debtor  had  to  pay  over  again.  Even  if  the  tutor 
authorised  the  payment,  the  debtor  was  not  quite  safe,  for  the  tutor 
might  not  hand  over  to  the  pupil  the  money  paid  ; and  then  the  pnetor 
might  give  a restitutio  in  integrum,  placing  the  pupil  in  the  pasition 
in  which  he  would  have  been  if  the  debt  had  not  been  paid,  and  so  the 
creditor  might  have  to  pay  over  again.  To  obviate  this  risk,  Justinian 
enacted  that  if  the  debtor  paid  under  the  authority  of  a judicial  order, 
which  was  to  be  given  gratis,  he  was  to  be  absolutely  secure,  and  under 
no  circumstances  could  he  have  to  pay  again.  (Tit.  8.  2.) 

2.  A •person  not  owner  can  sometimes  alienate.  The  in.stance  given 
is  that  of  a creditor  who  has  a power  (of  which  he  cannot  be  deprived 
oven  by  agreement)  of  selling  the  thing  pledged  or  mortgaged  (pignus, 
hypotheca).  Justinian  enacted,  that  unless  the  parties  otherwise 
agreed,  the  sale  should  take  place  two  years  after  notice  to  pay ; and 
in  two  years  more,  if  no  purchaser  could  be  found,  the  creditor  should 
be  considered  the  owner.  (Tit.  8.  1,  note.) 

ii.  Acquisition  thkouoh  otueks. — We  may  acquire  through,  1, 
filiifamiliarum ; 2,  slaves  belonging  to  us,  and,  to  a certain  extent, 
slaves  of  whom  we  have  the  usufruct;  3,  procurators. 

mm2 


uigilized  by  Google 


532 


SUMMARY. 


1,  Acquisition  through  iiliifamiliarum. — The  old  nile  of  law  was 
that  evcrythinjjj  ac<iuired  hy  a filius/amiluis  was  acquired  for  a>id 
belonged  to  the  jKiterfamilias.  'I'he  son  might  have  a ]>eculium  or 
property  under  his  control,  which,  so  far  ns  third  persons  wont,  who 
could  sue  and  recover  to  the  extent  of  the  peculium,  was  like  the  son’s 
property  ; but  the  father  remained  the  legal  owner  of  it,  and  it  was 
only  under  the  son’s  control  because  the  father  jKjnnittcd  this.  The 
first  change  was  the  introduction  of  the  rEcuMUM  castrense,  dating 
from  the  beginning  of  the  empire,  consisting  of  everything  given  to  a 
son  on  setting  out  for  military  service,  or  acquired  while  that  service 
lasted.  This  peculium,  was  the  sou’s ; he  could  dispose  of  it  jis  ho 
pleased  in  his  lifetime  or  by  testament,  but  if  he  did  not  dispose  of  it 
by  testament,  then  his  father  took  it  not  as  the  heir  of  the  son,  but  as 
the  claimant  of  a peculium.  Justinian,  however,  allowed  the  children 
or  brother  of  t\\c  filitLsfamilias  to  tiike  the  peculium  before  the  father. 
The  next  change  was  the  introduction  by  Constantine,  or  perhaj)s 
previously,  of  the  peculium  quasi-casturnse,  i.e.  property  acquired 
by  the  son  in  personal  attendance  on  the  emperor ; and  this  peculium 
too  could,  under  Justinian,  be,  like  the  castrense^  given  by  testament. 
(Tit.  9.  1,  note.) 

Lastly,  Constantine  introduced  the  peculium  adventitium,  which, 
having  been  previously  confined  to  property  coming  from  a mother  or 
maternal  ancestor,  or  husband  or  wife,  was  made  by  Justinian  to 
include  all  property  coming  to  the  JUiusfamilias,  except  the  q^ecvlium 
jn'ofectitium^  i.e.  the  property  coming  to  him  from  the  father  himself. 
Of  this  peculium  adventitium  tlie  son  had  the  ownership,  the  father 
the  usufruct.  (Tit.  9.  1.)  From  the  peculium  falling  under  the  three 
above  heatls  as  not  belonging  to  the  father,  a third  used  to  be  deducted 
by  the  father  when  he  emancipated  the  son.  Justinian  gave  the  father 
the  usufruct  of  half,  instead  of  the  ownership  of  a third,  of  such 
petrulium,  in  case  of  emancipation.  (2.) 

2.  Arqiiisition  through  slaves. — (a)  The  slave  stipulates  for  the 
master’s  benefit,  but  cannot  make  his  master’s  position  worse.  The 
slave  enters  on  an  inheritance  only  if  the  master  directs  him,  for  the 
inheritance  may  be  such  as  to  cause  loss.  The  slave  takes  a legacy 
for  the  benefit  of  the  master  whose  slave  he  was  at  the  date  of  the 
deceiise  of  the  testator.  'Phe  slave  possesses  for  the  master,  who  must 
have  knowledge  of  the  possession  and  supply  the  animus,  the  slave 
only  being  cjipable  of  physical  detention — except  when  the  slave 
possessed  a thing  as  part  of  his  peculium ; for  the  master,  in  allowing 
him  to  create  this  peculivmi  (which  always  belonged  to  the  master), 
has  exercised  the  animus  necessary  for  possession.  And  what  is  hero 
said  of  the  slave  may,  with  the  necessary  exceptions  as  to  the  pecului 
castrensia,  quasi-caStrensia,  and  adventitia,  be  said  of  the  Jilius- 
faviilms,  who  e<]ually  stipulated  for  his  father’s  benefit,  could  not  make 
his  father’s  position  worse,  took  inheritances  only  under  his  father’s 
direction,  received  legacies  for  his  father’s  benefit,  and  possessed 
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pliysically  for  his  fattier,  but  needed  his  father's  anfmvs  pouidfndi. 
(3,  note.) 

(b)  Through  slaves  of  wliom  any  one  ha.s  the  usufruct,  lie  acnuiros 
wliatever  tliey  acquire  (including  possession  as  well  as  ownerahip)  by 
means  of  anything  belonging  to  the  usufructuary  or  by  their  own 
lalsiur.  Everything  else  which  they  acquire,  as  for  example  an  in- 
heritance or  a legacy,  is  acquired  for  their  owner.  The  same  may  bo 
said  of  a slave  possessed  bona  fide,  but  who  is  really  not  the  slave  of 
the  possessor,  either  as  being  free  or  belonging  to  another.  If  the 
slave  jHissessed  bona  fide  becomes  in  time  the  property  of  the  possessor 
by  umcapio  (which  cannot  happen  in  case  of  a slave  of  whom  there 
is  a usufruct),  he  acquires  thenceforth  everything  for  the  owner  by 
umicit/iio.  (4.) 

3.  Acijuisition  through  procurators. — On  the  other  hand,  a man 
could  not  aorjuire  by  means  of  free  persons  not  in  his  [wwer  or  pos- 
sessed by  him  bona  fide,  nor  by  slaves  belonging  to  another,  of  whom 
he  had  neither  the  usufruct  nor  the  bona  jule  possession.  He  could 
acquire  nothing  ‘per  extraneam  personam,'  except  that  a procurator 
could  acquire  jiossession  for  his  principal,  even  when  his  principal  did 
not  know  of  the  acquisition,  and  then  if  the  thing  possessed  was  haiidtsl 
over  by  the  owner,  the  ownership  was  a«iuiretl  by  the  principal  in  any 
case,  but  if  it  was  not  handed  over,  then  the  usucapio  began  to  run  on 
behalf  of  the  jirincipal  only  from  the  time  when  he  knew  of  and  adopted 
the  possession.  (5.) 

Trstambnts. 

We  now  come  to  the  first  mode  of  acquiring  universitates  rentm, 
viz.  by  testament,  and  this  subject  occupies  the  rest  of  the  Second  Book. 

We  have  to  consider  (1)  the  legal  jmsition  of  the  maker  of  the 
testament : (a)  how  ho  must  make  it,  which  will  vary  according  as  he 
is  or  is  not  a soldier;  (i)  who  are  legally  incapable  of  making  wills; 
(c)  the  duties  and  powers  of  the  testator  as  to  the  disinherison,  insti- 
tution, and  substitution  of  heirs ; (</)  the  causes  that  make  a testament 
invalid  ; and  (2)  the  legal  2>osition  of  those  who  take  under  a testament, 
that  is,  of  (a)  heirs,  (6)  legatees,  and  (c)  those  who  receive  or  benefit 
by  a trust. 

I.  Leqai.  Position  of  tub  Makbr  of  tub  Tkstamknt. 

1.  Kohm  of  the  Testamf.nt. — In  the  earliest  jieriixl  of  Roman 
law,  a testament  might  be  miule  (a)  in  the  eabita  comitia,  called  twice 
a year  for  this  purpose,  where  the  gentes  watched  over  the  transfer  of 
the  herediUis,  or  (6)  in  procinctu,  in  time  of  war,  when  an  army  was 
setting  out  to  fight.  Then  a new  form  of  will  Was  introduced  in  the 
shape  of  a fictitious  sale,  by  which  originally  the  heir  figuring  as  the 
familiup  emptor  liought  the  inheritance  from  the  test!it.or  in  the  presence 
of  the  holder  of  the  siales  and  five  witnesses.  Afterwanls  the /a/mVot 
emptor  became  merely  an  outsider,  going  through  the  ceremony  for  the 
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bmiofit  of  tho  heir,  whose  name  was  concealed  during  the  lifetime 
of  the  testator.  (Tit.  10.  1.) 

Then  came  the  prajtorian  testament.  The  form  of  sale  was  no 
longer  required.  The  libripens  and  tho  familice  emptor  became  two 
additional  witnesses,  making  seven  in  all,  but  the  seven  witnesses  had 
to  go  through  a new  formality.  They  had  to  seal  the  testament  with 
their  seals.  (2.) 

La-stly  came  the  imperial  form  of  will  introduced  in  the  fifth  century 
by  Theodosius  the  Second.  Here  a new  precaution  was  introduced ; 
the  seven  witnesses  had  not  only  to  seal,  but  to  subscribe  the  testament, 
and  so  had  the  testator,  or,  if  he  could  not  write,  an  eighth  witness  had 
to  subscribe  for  him.  This  testament  was  said  to  be  tripartitum,  that 
is,  taking  its  origin  from  three  sources.  The  necessity  for  the  testa- 
ment being  made  at  one  single  time,  and  the  necessity  of  the  presence 
of  seven  witnesses,  came  from  the  old  civil  law ; the  sealing  of  the 
testament  by  the  witnesses  came  fnun  pnetorian  law ; the  subscrip- 
tion of  the  witnesses  and  the  testator  came  from  imperial  law.  (3.) 
Justinian  added,  and  subsequently  abolished,  another  requirement,  that 
the  name  of  the  heir  should  be  in  the  handwriting  of  the  testator  or  of 
one  of  the  witnesses.  (4.) 

It  made  no  difference  what  seal  the  witnesses  used,  and  before  the 
time  of  Theodosius  and  Valontinian  they  used,  and  after  that  time  they 
were  obliged,  to  write  by  the  side  of  the  mark  of  their  seal  their  names 
and  the  name  of  the  testator.  (5,  and  2,  note.) 

Any  one,  as  a general  rule,  could  be  a witness  with  whom  the 
testator  had  tatamenti  faclio,  i.e.  to  whom  ho  could  leave  his  inherit- 
ance. But  there  were  exceptions  : such  as  women,  children  below  the 
age  of  puberty,  slaves,  the  mad,  the  deaf,  the  dumb,  and  persons  eon- 
sidered  as  inte$taJjiU$  on  account  of  having  committed  certain  offences, 
such  as  writing  libels  or  denying  their  signature  to  a former  testament 
which  they  had  witnessed.  (6.)  A testament  would,  however,  be  valid, 
although  witnessed  by  a slave,  if,  at  the  time  of  witnessing  it,  he  was 
reputed  to  be  free.  (7.)  Members  of  the  same  family  might  be  witnesses 
of  the  same  testament  (8) ; but  the  JUiutfamUias  could  not  be  a 
witness  of  tho  father’s  testament,  nor  could  the  father  be  a witness 
of  the  son's  testament  affecting  his  peculium  caslrense.  (9.)  Neither 
the  heir  nor  any  one  in  the  same  family  with  him  could  be  a witness — 
but  legatees  and  Jideicom/mutarii,  and  those  connected  with  them, 
might.  (10,  11.) 

The  testament  might  be  written  on  any  material,  wax,  parchment, 
<fcc.  (12);  and  any  number  of  copies  of  a testament  might  be  made. 
(13.)  A testament  need  not  be  made  in  writing  at  all.  It  might  be 
merely  nuncupative,  that  is,  the  testator  might  orally  declare  his  wishes 
in  the  presence  of  seven  witnesses.  (14.) 

AtiliUii-y  TfsUirnentx — Special  ])rivileges,  however,  as  to  making 
testaments  were  accorded  to  soldiers  by  Julius  Cajsar,  and  confirmed  by 
other  emperors.  A soldier,  while  serving  in  a campaign,  was  not  re- 
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quired  to  observe  the  formalities  incumbent  on  civilians ; and  this 
applied  to  a soldier  fUimfamiluui  making  a testament  as  to  his  jiecu- 
lium  eiistrense.  Hut  if  he  was  not  in  a campaign,  the  filiu»/amUiat 
had  to  olwerve  the  usual  formalities.  Under  Justinian  it  was  un- 
do\ibtedly  necessary  that  the  soldier's  testament  should  be  made  during 
a campaign,  but  whether  this  had  previously  been  the  law  is  doubtful. 
(Tit.  11.  pr.) 

The  following  were  the  chief  privileges  of  soldiei-s  with  regard  to 
military  testaments  : (<i)  .\11  that  was  necc.ssary  for  the  validity  of  a sol- 
dier’s testament  was  that  he  should  have  meant  in  some  way  to  express 
his  testamentary  intentions ; if  orally,  in  the  presence  of  a witness. 
{It)  Any  words  would  suflSco  to  institute  his  heir.  (Tit.  11.  1.)  (c)  The 

soldier  might  die  jMirtly  testate  and  partly  intesUite.  (G,  note.)  (rf)  He 
need  not  disinherit  his  children  by  name.  (Tit.  13.  6.)  («)  His  testa- 

ment would  not  be  rendered  invalid  by  those  causes  which  would  render 
invalid  the  testament  of  a civilian  {payanus),  and  his  testament,  how- 
ever informally  made,  would  suffice  for  revocation  of  a previous  testa- 
ment. (Tit,  17.  2,  note.)  (/)  He  could  institute  os  heirs  persons 
generally  inca[sicitated,  such  as  dejtortati  and  pfregrini.  (Tit.  11.  6, 
note.)  ip)  He  could  give  more  than  three-fourths  of  his  property  in 
legacies.  (Tit.  22.  3,  note.)  (A)  He  could  dispose  of  the  inheritance  by 
cotlicils.  (Tit.  11.  6,  note.)  (i)  Ho  might  make  a testament  although 
deaf  or  dumb.  (2.)  {j)  A testament  made  irregularly  before  he  acquired 

the  power  of  making  a military  testament  became  valid  as  the  expression 
of  his  wishes  after  he  had  acquired  that  power.  (4.)  {k)  Nor  did  a 

minima  capitis  deminutiu  all'cct  the  validity  of  a military  testament,  nor 
the  two  greater  kinds,  if  inflicted  for  merely  militjiry  oflfenccs.  (5,  note.) 
(/)  The  rule  treating  institutions  ex  certo  tempore  or  ad  cerium  tempvs 
lui  a superfluity  ilid  not  e.xtcnd  to  military  tc-staments.  (Tit.  14.  9.) 
(m)  Soldiers  could  make  a testament  for  their  children  without  having 
made  their  own,  and  could  substitute  to  emancipated  children  and  to 
strangers.  (Tit.  16.  9,  note.) 

The  tesUiment  of  a soldier  made  without  the  forms  required  from 
civilians  remained  in  force  for  a year  after  his  discharge  {post  mis- 
sionem) ; and  if  he  inserted  a condition  that  could  not  be  fulfilled  within 
a year,  yet  his  testament  was  valid,  supposing  he  died  while  he  could 
make  a military  tesUiment.  After  a year  from  his  discharge  had 
elapsed,  ho  was  obliged,  to  die  testate,  to  make  a testament  with  the 
ordinary  forms.  (Tit.  11.  3.) 

2.  Persons  incapable  of  Testation. — All  persons,  however,  could 
not  make  testaments.  This  power  was  confined  to  Koman  citizens  sui 
Juris.  The  Jilius/amiiias  could,  however,  dispose  by  testament  of  his 
peculium  caslrense,  and  this  privilege  was  first  in  some,  and  then  in 
all,  cases  extended  to  the  peculium  rpuisi-castrense  (Tit.  12.  pr. ; Tit. 
11.  6);  the  father  taking  these  ;<eeufm,  however,  by  the /srirta />»<«<</,'<, 
if  the  son  died  intestate  leaving  no  child  or  brother.  (Tit.  12.  pr.) 
Children  under  age,  mad  persons,  except  in  lucid  intervals  (1);  inter- 
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dieted  prodigals  (2) ; deaf  and  dumb  and  blind  people,  except  under 
special  ijrecautions  provided  by  the  etnperurs  (3,  4),  could  not  make 
testaments. 

Captivity.  — k testament  made  by  a man  during  captivity  was  in- 
valid, but  a testament  made  before  he  l)eeame  captive  was  valid,  by  the 
jus  jjottliminii,  if  he  returned  ; or  if  he  died,  by  a deduction  from  the 
terms  of  the  lex  Cornelia,  punishing  the  forgery  of  the  testament  of  a 
person  dying  in  captivity.  It  was  argued  that  a testament  made  by  a 
(joi'son  who  subse<)uently  died  in  captivity  must  bo  valid,  or  the  law 
would  not  punish  a forgery  of  such  a testament.  (5,  note.) 

3.  We  no«'  come  to  the  rules  as  to  the  (a)  disinherison,  (6)  institu- 
tion, and  (c)  substitution  of  heirs. 

(o)  Disinherison.  — The  sui  heredes  of  the  testator,  i.e.  those 
perstjns  who  were  made  sui  juris  by  his  death,  had  such  an  interest  in 
the  inheritance  that  if  he  wished  to  exclude  them  he  must  do  so  ex- 
pressly. lie  bail  to  exclude  his  sons  by  name,  and  if  he  did  not,  the 
testament  was  wholly  invalid.  Other  sui  heredes,  such  as  daughters, 
he  might  exclude  by  the  general  term  ceteri  exheredes  mnto ; but  if  he 
did  not  do  this,  then  the  testament  was  not  invalid,  but  these  excluded 
mi  heredes  took  by  a kind  of  accrual  their  proper  share,  if  the  instituted 
heirs  were  sui  heredes,  and  half  the  inheritance  if  the  instituted  heirs 
were  strangers.  (Tit.  13.  pr.,  note.) 

The  birth  of  a new  suus  hexes  after  the  testament  had  been  made 
introduced  a new  fiarticipator  in  the  inheritance,  and  unless  this  person 
was  expressly  disinherited  by  anticipation,  the  testament  was  made  in- 
valid. The  term  posthumous  was  in  strictness  applied  to  any  jierson 
l)om  after  the  death  of  the  testator.  In  the  theory  of  law, /wtumi  were 
incerUx  personae,  and  could  not  be  instituted  or  disinherited  ; but  the 
civil  law  permitted  the  institution  of  jtostumi  sui  heredes,  born  after  tho 
death  of  the  testator  (1,  note) ; and  the  lex  Junia  Velleia  permitted  tho 
institution  of  postumi  sui  heredes,  conceived  before  and  born  after  tho 
date  of  the  testament,  but  bom  before  the  testator’s  death  {postumi  Vel- 
leiani).  (2,  note.)  And  postumi  who  could  be  instituted  must  be  dis- 
inherited. The  jurist  Callus  Aquilius  invented  a form  of  institution 
by  which  the  case  was  met  of  a sou  dying  in  the  testator's  lifetime,  and 
then  the  testator  dying,  and  then  there  being  a posthumous  son  of  the 
sou,  who  would  be  a suus  heres  of  the  testator.  (1,  note.) 

There  was  also  another  way  in  wliich  now  sui  heredes  might  come 
into  existence  after  the  date  of  the  testament.  A son  might  die  in  the 
lifetime  of  the  testator,  and  then  the  children  of  that  sou  would  pass 
into  the  rank  of  sui  heredes.  The  lex  Junia  Velleia,  by  a further  pro- 
vision, permitted  the  disinherison  of  all  such  children,  who  were  said  to 
bo  postumorum  loco  {postujni  quasi  Velleiani).  (2,  note.) 

The  disinherison  of  jiostumi  had  to  be  made  nominatim  : Quicunupse 
fiiihi  Jilius  yenitus  /writ  exheres  esto.  (1.)  Postumce  might  be  disiii- 
heriled  by  the  general  ceteri  danse.  It  was,  however,  necessary  that 
the  postumee,  if  disinherited  by  the  general  clause,  should  have  some- 
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thing  left  them,  to  show  they  were  not  passed  over  through  forget- 
fulness. (1.)  Other  persons,  who  came  into  the  family  after  the  date 
of  the  testament,  such  as  children  subsequently  adopted,  and  children 
both  conceived  and  born  after  the  date  of  the  testament,  in  the  lifetime 
of  the  testator,  necessarily  invalidated  the  testament.  (2,  note.) 

So  far  we  have  been  considering  the  provisions  of  the  civil  law.  The 
prajtor  also  came  to  the  aid  of  those  who  were  not,  in  his  opinion,  pro- 
perly disinherited,  by  giving  them  bonorum  jyossessio  contra  tabvla^.  (3.) 

If  a daughter  or  a grandchild  was  omitted,  the  prjetor  permitted  the 
testament  to  be  set  altogether  aside,  but  the  Emperor  Antoninus  made 
a distinction,  and  allowed  the  daughter  to  have  only  what  she  would 
take  by  the  jiLs  accrescendi,  that  is,  her  share,  which,  if  the  instituted 
heir  was  a stranger,  would  be  one-half,  whereas  the  grandson,  if  omitted, 
coultl  get  the  testament  set  aside,  and  would  take  all  the  inheritance, 
as  against  an  instituted  stranger.  (3,  note.) 

Under  the  prajtorian  law  grandsons  as  well  as  sons  must  be  disin- 
herited nominatim.  (3,  note.)  Perhaps  also  the  preetor  did  not  permit 
the  testament  to  be  set  aside  because  a son  had  not  been  properly  dis- 
inherited who  died  in  the  lifetime  of  the  testator,  although  the  law  is 
laid  down  by  Justinian  positively  to  this  effect,  that  the  testament  was 
ipso  facto  invalid  in  such  a case.  (Tit.  13.  pr.  and  3,  note.) 

The  prajtor  required  all  sons  and  grandsons  to  be  disinherited,  whe- 
ther they  were  or  were  not  in  the  power  of  the  testator,  provided  they 
were  not  in  another  family.  This  included  those  emancipated  (3),  and 
those  given  in  adoption  and  subsequently  emancipated  by  the  ado{)tivo 
father.  (4.)  The  emancipated  son,  however,  had  to  bring  into  account 
the  property  ho  had  acquired  since  emancipation,  if  the  effect  of  his 
getting  the  testament  set  aside  was  injurious  to  a properly  instituted 
suus  heres.  (3,  note.) 

Justinian  made  some  further  changes.  1.  He  required  the  child 
and  the  grandchild,  male  or  female,  whom  it  was  necessary  to  disin- 
herit at  all,  to  be  disinherited  nominatim.  (5.)  2.  In  case  this  was  not 

done,  the  testament  was  absolutely  invalid.  There  was  no  longer  any 
jus  accrescendi  for  daughters  and  grandchildren.  (5.)  3.  The  testator 

was  obliged  to  disinherit  nominatim  his  child  given  in  adoption  to  any 
one  but  an  ascendant.  (5,  note.) 

Soldiers  in  expeditione  were  not  obliged  to  disinherit  expressly  any 
one.  (6.)  Mothers  and  maternal  ancestors,  also,  were  not  obliged  to 
disinherit  expressly  those  who  would  have  taken  their  inheritance  ab 
inUstato.  Their  silence  was  sufficient;  but  then  these  persons,  if  un- 
justly passed  over,  might  present  a querda  inofficiosi  tesUiTnenti,  just 
as  those  might  who,  although  disinherited  in  due  form,  complained  that 
their  disinherison  was  unjust.  (7.) 

(6)  Institution. — The  institution  of  the  heir  was  the  basis  of  the 
whole  testament.  In  the  old  law  some  such  formal  phnv.se  as  Titius 
hcrcs  esto  was  considered  necessary ; but,  under  the  empire,  any  form 
of  institution  would  suffice.  (Tit.  14.  pr.,  note.) 
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Who  covld  be  ivsiituted. — Those  only  could  be  instituted  heirs  w;ho 
had  the  tesUimenti  Jaetio  with  the  testator,  who  had,  in  the  old  lan- 
gimgo  of  the  law,  the  commerciuvi  with  him.  Many  persons,  however, 
who  hod  not  the  teitamenti  /actio  in  the  sense  of  being  able  to  make  a 
testament,  had  the  testamenti  /actio  in  the  sense  of  being  capable  of 
being  instituted  as  heirs,  as,  for  instance,  persons  below  the  age  of 
puberty.  Among  those  who  could  not  be  instituted  were  peregrini, 
deportati,  and  uncertain  persons;  an  exatnple  of  an  uncertain  person 
being  ‘ whoever  shall  marry  my  da<ighter,’  but  a person  whom  the 
testator  had  not  scon  was  not  an  uncertain  person.  (12.)  The  insti- 
tution of  uncertain  persons  was  permitted  by  Justinian.  Further,  it 
was  not  permitted  to  institute  municipalities ; the  gods,  with  certain 
exceptions,  and  so  forth;  and,  under  the  law  of  Justinian,  certain 
others,  as  apostates,  heretics,  or  persons  whose  institution  seemed  con- 
trary to  the  rules  of  law  or  of  justice  as  to  marriage  ; and,  though 
cadibes  and  orbi  could  be  instituted  as  heirs,  the  former  took  (unless  of 
an  age  too  young  for  marriage,  or  in  case  of  near  relationship  to  (he 
testator)  nothing,  and  the  latter  only  half  of  what  was  given  them  by 
the  testament,  so  long  as  the  lex  Papia  Poppcea,  abolished  by  Con- 
stantine, was  in  force.  (Tit.  10.  6,  note.) 

Institution  o/  Slaves. — The  master  might  institute  his  slave,  and, 
under  Justinian,  without  e.xpre8sly  enfranchising  him,  and  Justinian 
permitted  the  institution  of  a slave  in  whom  the  testator  had  only  a 
bare  ownership,  the  slave  having,  however,  still  to  serve  the  usufruc- 
tuary ; but  a mistress  could  not  institute,  and  so  enfranchise,  a slave 
accused  of  adultery  with  her.  (Tit.  14.  pr.)  The  slave  of  the  testator, 
if  instituted,  was  obliged  to  take  the  inheritance,  if  not  emaneijmted 
before  the  testator’s  death. 

If  the  testator  instituted  the  slave  of  another,  the  master  of  the 
slave  decided  whether  the  slave  should  accept  the  inheritance,  and  the 
slave  took  it  for  his  master,  or  masters,  if  there  were  several,  rateably 
(3) ; and  if  the  master  of  the  slave  was  dead,  the  slave  could  take  the 
inheritance  of  the  testator  for  the  benefit  of  his  dead  master’s  inheri- 
tance. (2.)  In  order  to  decide,  in  cases  of  the  slave  being  alienated,  for 
what  master  the  inheritance  was  taken,  it  was  necessary  to  look  to  the 
time  when  the  inheritance  was  actually  accepted,  as  the  slave  took  the 
inheritance  for  the  master  to  whom  he  then  belonged.  (1.) 

A testator  might  appoint  one  heir,  or  as  many  as  he  pleased.  (4.) 

Calculation  o/  the  parts  o/  an  inheritance. — The  calculation  of  the 
]>art8  into  which  the  testator  divided  the  inheritance  was  mode  in  the 
terms  of  the  as,  its  multiples  and  its  fractions.  The  real  as  contained 
twelve  ounces,  but  the  testamentary  as,  or  unit  of  the  itdieritance,  was 
held  to  contain  as  many  ounces  as  the  testator  pleased.  A person  could 
not  die  partly  testate  and  partly  intestate,  and  so,  if  a testator  insti- 
tuU*ii  only  one  heir  and  gave  him  six  ounces,  it  was  hold  that  the  as 
in  this  case  only  contained  six  ounces,  and  he  took  the  whole.  (5.)  If 
he  instituted  several  heirs,  and  the  number  of  jKirts,  or  ounces,  he  gave 
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to  each  came,  in  tho  whole,  to  II  or  13,  this  was  taken  to  be  tlio 
number  iuuludcd  in  the  as.  But  if  he  gave  two  parts  to  one,  and  two 
to  another,  and  instituted  a third  heir,  without  expressing  how  many 
()arts  were  given  him,  then  recourse  was  had  to  the  normal  as,  and 
this  third  heir  had  the  number  of  parts  (eight)  necessary  to  make  up 
the  twelve  ounces  of  the  as;  or  if  the  parts  given  reached,  or  exceeded, 
twelve,  then  the  testator  was  suppo.sed  to  have  had  the  double  as,  or 
Juponilius,  in  mind,  and  the  instituted  heir,  to  whom  no  express 
number  of  parts  was  given,  took  the  number  of  parts  necessary  to  make 
up  the  dupondius,  i.e.  if  twelve  were  given,  he  took  twelve,  or  one  half 
of  the  inheritance,  and,  if  more  than  twelve,  as  thirteen  or  twenty-five, 
were  given,  then  he  took  enough  parts  to  make  up  the  dupondius,  or,  if 
necessary,  the  tripondius.  The  fractions. of  the  dupondius  or  tripondius 
could,  of  course,  be  brought  back  to  fractions  of  the  as.  (6,  7,  8.) 

Conditional  Institution. — Sui  heredes  could  not  be  instituted  condi- 
tiomilly  unless  the  condition  was  one  in  their  own  power  to  fulfil,  and 
was  one  lawful  to  carry  out,  but  other  heirs  might  be  instituted  condi- 
tionally. (9.)  An  impossible  condition — and  conditions  of  a kind  con- 
trary to  law  or  boni  mores  were  reckoned  among  impossible  conditions 
— was  treated  simply  as  if  it  had  not  been  inserted  at  all,  and  the  in- 
stitution was  valid.  (10.)  So  too,  if  an  heir  was  instituted  from,  or  to, 
a certain  time,  this  was  treated  as  something  altogether  superfluous, 
for  to  say  that  a man,  after  a date,  or  up  to  a date,  should  be  heir, 
oQcndcd  the  rule  that  a testator  could  not  die  partly  testate,  and  also  the 
rule  semel  heres  semper  hexes.  But  if  the  time  was  uncertain,  in  the 
sense  that  the  heir  was  to  be  heir  when  a thing  did  happen  that  must 
happen  some  time,  as  when  A died,  this  uncertain  time  was  looked  on 
merely  as  a condition,  and  tho  inheritance  was  in  abeyance  until  it  was 
seen  whether  tho  instituted  heir  survived  A.  If  he  did,  he  entered  on 
the  iiiheritiince,  and,  in  all  cases,  when  an  heir  entered  on  a condition 
being  fulfilled,  his  rights  were  made,  by  his  entering,  to  date  back  to 
tho  time  of  the  death  of  the  testator. 

(c)  SunsTiTUTiON,  which  was  either  ordinary,  or  to  a impil.  Sub- 
stilutio  vulgaris,  as  opposed  to  pupillaris,  was  the  institution  of  another 
heir  in  case  the  heir  first  named  did  not  take ; and  the  law  allowed  any 
number  of  such  substitutions,  to  which  resort  was  had,  partly  from  tho 
prevailing  wish  not  to  die  intestate,  and  partly  because,  while  the  lex 
Julia  el  Papia  Porppxza  was  in  operation,  the  testator,  by  substituting 
an  heir,  could  give  to  a person  he  wished  to  benefit  the  share  of  an 
instituttd  heir  disqualified  from  taking  under  this  law.  (Tit.  15.  pr. 
and  1,  notes.) 

One  importiiut  use  of  the  power  of  substitution  was  that  which  re- 
garded co-heirs.  Three  instances  are  given  which  show  the  benefits  of 
substitution  to  co-heirs,  i.  Their  position,  if  substituted  to  each  other, 
was  better  thati  their  jxksition  under  the  law  of  accrual,  accrescendi. 
For  though  the  share  of  an  instituted  heir  who  did  not  take  it  passed 
to  co-heirs  by  the  right  of  accrual,  the  effect  was  not  the  same  as  in 
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case  of  8uV>stitution,  for  those  substituted  liad  a liberty  of  choice  as  to 
taking  this  vacsint  share,  whereas  they  must  take  what  accrued  to  them. 

iL  The  surviving  substituted  co-heirs  might  possibly  get  more  in 
the  case  of  one  of  their  number  dying,  for  one  co-heir  might  die  after 
entering  on  bis  own  share  of  the  inheritance,  but  before  the  share  of 
a co-heir  subsequently  renouncing  was  offered  him.  If  there  was  no 
substitution,  the  heirs  of  this  co-heir  would  bike  by  accrual  the  vacant 
share ; but  the  benefit  of  substitution  was  personal.  If  the  co-heir  did 
not  live  to  take  the  vacant  share,  it  did  not  go  to  his  heirs,  but  went  to  the 
surviving  co-heirs,  who  thus  had  the  aelvantage  of  excluding  his  heirs. 

iii.  Under  the  lex  Julia  et  Papia  some  persons  might  take  what 
was  given  them  as  co-heirs,  who  could  not  take  caduea.  Substitution 
might  be  beneficial  to  them,,  and  they  took  as  substituted  heirs  what 
they  were  disqualified  from  claiming  as  caduca.  (1,  note.) 

Unless  the  testator  otherwise  provided,  substituted  co-heirs,  if  in- 
stituted with  unequal  shares,  took  the  same  unequal  shares  of  what 
they  got  by  substitution.  (2.)  If  one  of  two  co-heirs  is  substituted  to 
the  other,  and  a third  person  is  substituted  to  the  substituted  co-heir, 
the  third  person  is  taken  to  be  substituted  also  to  the  other  co-heir,  and, 
if  both  co-heirs  die,  takes  the  shares  of  both,  although  the  co-heir  to 
whom  he  was  expressly  substituted,  died  first.  (3.)  If  a testator  sub- 
stituted an  heir  to  an  instituted  heir,  who,  really  a slave,  was  thought 
by  the  testator  to  be  free,  the  master  of  the  instituted  slave  and  the 
substituted  heir  were  permitted,  by  a kind  of  rough  equity,  each  to 
take  half.  (4.) 

Subalitulio  pupillaris. — -Custom  had  also  sanctioned  what  was 
termed  pupillarit  suhstitutio.  A testator  might,  but  only  as  a part  of 
his  own  testament  (Tit.  16.  5),  substitute  to  each  or  to  any  of  his  chil- 
dren in  his  power  at  the  time  of  making  the  testament  and  at  his 
death  (including  posthumous  children)  (4),  if  they  became  heirs,  but 
died  under  the  legal  age  of  puberty,  or  any  previous  date  fixed  by'  the 
testator  (8);  and  a person  substituted  (whether  specially . named,  or 
gcnerdly,  as  whoever  might  be  the  heir  of  the  testator)  (7)  to  such  a 
child,  was  considered  to  be  substituted  both  by  vulgarit  sulstilutio,  so 
that  ho  took  if  the  child  never  lived  to  take  the  inheritance,  and  by 
pupillaris  rubtlitutio,  so  that  he  took  if  the  child  lived  to  take  the 
inheritance  but  died  under  puberty.  (Tit.  16.  pr.)  A substitution 
(quaai-pupillaris),  framed  on  the  model  of  the  pupillarit,  permitted 
any  ascendant  to  substitute  to  persons  of  puberty  deprived  of  rerison 
any  one  of  the  descendants,  or,  if  there  were  none,  one  of  the  brothers 
of  the  insane.  (1.)  By  pupillarit  subttilutio  the  one  testament  of  the 
father  operated  on  two  inheritances,  and  the  substituted  heir  took  .all 
the  inheritance  of  the  son,  and  not  only  that  which  came  fn)iu  the 
father.  (2.)  The  father  might,  if  ho  thought  proper,  substitute,  without 
letting  the  name  of  the  substituted  heir  be  known,  unless  the  sou  died 
within  the  ago  of  pulwrly,  so  as  to  guard  against  the  8ubslitute<i  heir 
knowing  that  he  had  an  interest  in  the  death  of  the  child.  (3.)  Fathers 
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might  suhstituto  to  disinherited  cliildrcu,  hut  not  to  emancipated,  as 
tiiey  were  no  longer  in  tlic  tushitor’s  iK)wer,  and  the  jHUria  jwtffUis 
was  tlic  btvsis  of  the  custom.  (4,  note.)  If  the  impuJja  was  arrogated, 
the  substitution  was  at  an  end,  but  the  arrogator  was  obliged  to  under- 
take, in  case  tlic  child  die<l  impubes,  to  give  u]i  to  the  substituted  heir 
all  he  would  have  taken  if  the  substitution  had  remained  in  force.  (4.) 

As  the  basis  of  the  custom  was  the  pntria  potestas,  a father  could 
not  substitute  to  a stranger  or  to  a son  above  the  age  of  puberty.  All 
he  could  do  was  to  impose  a Jideicomminmm  on  the  person  instituted, 
binding  him,  if  he  died  within  a certain  time,  to  give  back  that  which 
came  to  him  from  the  testator  to  the  person  whom  the  testator  wished 
in  that  case  to  benefit.  (9.) 

4.  Causes  that  made  a Te.stamknt  ikvalid. — A testament  legally 
matle  remained  valid  until  revoked  (ruptum)  or  rendered  ineffectual 
{trrilum).  (Tit.  17.  pr.) 

(a)  Ttstamentum.  ruptum. — A testament  was  revoked  (iniptum),  1, 
by  the  subsequent  arrogalion  or  (if  the  testator  was  an  asceniiant) 
adoption  of  a suus  heres,  unless  the  new  .luus  /teres  had  been  insti- 
tuted by  anticipation.  (1.)  2.  By  the  testator  subsequently  making 

another  testament  validly  made  or  made  in  any  way  under  which  there 
could  have  been  an  heir.  (2.)  If  the  heir  under  the  second  testament 
could  bike  ab  inteslato,  the  second  testament,  although  not  miule  with 
sufficient  formalities,  revoked  the  first,  and  was  treated  as  an  ex])rc.s- 
sion  of  the  testator’s  wishes  binding  on  the  /teres  ah  intestato.  (2,  note.) 

3.  The  testament  was  also  revoked  by  the  testator  tearing  or  defacing 
it,  or,  if  it  had  been  made  ten  years  when  the  testator  died,  by  the 
tesbator  having  before  witnesses,  or  by  a deed,  signified  his  wish  that 
it  should  not  remain  in  force.  (2,  note.)  If  the  heir  in  the  second 
testament  was  institutcrl  for  certain  things  only,  and  it  was  declared 
that  the  first  testament  should  be  valid,  the  first  testament  was  revoked, 
but  the  heir  in  the  second  had  to  content  himself  with  the  things  so 
given  him,  or  with  a fourth  of  the  inheritance,  as  would  be  most 
favourable,  and  had  to  restore  the  rest  of  the  inheritance  to  the  heirs 
instituted  in  the  first  testament.  (3.) 

Te.itamentum  irritum — A testament  was  rendered  ineflectual  (im- 
hnn ) by  the  testator  subsequently  undergoing  a capitis  i/entinutio. 

But  if  the  testator  had  reverted  to  his  former  [sisition,  and  had  been 
a citizen  and  sui  juris  at  the  time  of  his  death,  then  the  prietor  would 
give  the  heir  instituted  in  his  testament  bonorum  possessio  secuwlum 
tabulas,  a distinct  expression  of  the  testator's  wish  to  that  effect  being, 
however,  required  in  case  a testator  who  was  arrogated  after  making 
the  testament  had  been  sulisequently  emancipated.  (6,  note.)  The 
emperors,  after  Pertinai,  would  not  accept  an  inheritance  when  they 
were  instituted  on  account  of  a suit,  or  to  cure  the  informality  of  an 
informal  testament,  or  if  instituterl  by  word  of  mouth.  (8.) 

(4)  Querela  inoppiciosi  testamunti. — Under  the  general  head 
of  the  invalidity  of  testaments  we  have  to  notice  the  special  ca.scs  when  z' 
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a tesUniPtit  would  be  attiickcd  aa  tiuypiciomm.  There  were  certain 
]wr80iis  who  might  bring  an  action  ciilled  the  'I'uerela  iiwfficio$i  ItsUir 
menti  before  the  eenttimviri,  to  liave  tlie  te.stament  sot  a.side,  altliough 
it  was  formally  perfect.  The  ground  of  the  action  was  that  the  testator 
had  not  done  his  duty  by  them  in  his  testament,  and  that  ho  had  cast 
a slur  on  their  good  fame  by  unjustly  excluding  them  from  sharing  the 
inheritance,  and,  if  this  was  made  out,  the  testament  was  set  aside 
under  the  fiction  that  the  testator  could  not  have  been  of  sound  mind 
when  he  made  his  testament.  (Tit.  18.  pr.) 

On  the  ground  of  being  unjustly  disinherited  or  omitted,  children, 
including  posthumous  children  and  children  adopted  by  an  ascendant 
(2),  might  attack  the  testaments  of  fathers  or  gnindfathers  in  whose 
power  they  were.  (Tit.  18.  pr.) 

On  the  ground  of  being  unjustly  omitted,  children  might  attack 
the  testament  of  their  mother,  and  grandchildren  those  of  their 
maternal  grandfather.  (Tit.  18.  pr.,  note.) 

Parents  might,  if  omitted,  attack  the  tesUiments  of  their  children; 
and  if  infamous  persons  were  preferred  to  them,  brothers  and  sisters 
of  the  testator  might  attack  the  testament,  and  this  liberty,  which 
originally  was  given  only  if  the  tie  of  agnation  continued,  was  extended 
by  Justinian  to  brothers  and  sisters,  if  the  tie  of  agnation  had  ceased, 
and  even  to  brothers  and  sisters  of  the  half  blood  on  either  side.  (1, 
note.)  No  more  distant  relation  could  bring  the  action,  nor  could  any 
one  bring  it,  unless  as  a last  resource,  and  if  he  could  not  get  anything 
any  other  way.  An  arrogated  pupil,  for  example,  disinherited  by  the 
arrogator,  had  the  qiuirta  Antonina,  and  so  could  not  bring  the  querela 
de  inufficioto.  (2,  note.) 

Portio  legitima. — No  one,  if  anything  whatever  was  left  to  him  by 
the  testament,  could  attack  it  as  inofficiomim.  But  he  had  a right  to 
bring  the  actio  in  supjdementum  legitimoe,  to  have  that  which  Wi\s  left 
to  him  made  up,  if  below,  to  the  fourth  p.art  of  that  which  he  would 
have  taken  ab  intestato.  Before  Justinian,  if  the  gift  to  him  luid  not 
reached  the  amount  of  this  fourth,  he  could  atUvck  the  tcsbimeut,  unle.ss 
the  testator  had  directed  that  the  deficiency  should  be  made  up  to  him. 
Justinian  directed  the  fourth  to  be  made  up  without  the  direction  on 
the  part  of  the  testator.  (3.  and  note.) 

If  a person  received  the  fourth  part  in  any  way  under  the  testa- 
ment, as  heir,  legatee,  or  Jideicommissariue,  or  by  a donatio  mortis 
causa,  or  had  received  it  by  a donatio  inter  vivos,  expressly  as  this 
fourth,  or  for  the  purcha.se  of  military  rank,  or  had  received  it  from  a 
parent,  as  part  of  a dos  or  donatio  ante  nuptias,  this  person  could  not 
attack  as  inoj/iciosum  the  testament  of  the  person  from  whom  the  part 
was  thus  received.  (6,  and  7,  note.) 

If  there  were  several  persons  entitled  to  bring  the  action,  each  was 
to  have  the  fourth  of  what  he  would  have  riikcn  ah  intestato.  (7.) 

Extinction  of  the  action. — The  right  to  bring  the  actio  de  inofficiosn 
was  oxtinguishe<l,  1.  By  the  person  entitled  to  the  quarta  legitima 


Digitized  by  Google 


BOOK  II. 


543 


having  died  without  having  manifested  an  intention  to  dispute  the 
testament ; if  lie  laid  done  so,  the  action  passed  to  his  heirs.  2.  If  lie 
hivi  allowed  a certain  time,  at  first  fi.xcd  at  two  years,  and  afterwards 
at  five  years,  to  elapse  without  bringing  the  action.  3.  By  acquiescing 
directly  or  indirectly  in  the  testament  (7,  note) ; hut  a tutor  who  bail 
accpiiesccd  in  the  testament  on  behalf  of  his  [mjiil  might  still  attack 
the  testament  on  his  own  account  (4),  just  os,  if  he  had  attacked  the 
testament  on  behalf  of  the  pupil  unsuccessfully,  ho  did  not  lose  to  the 
fitcuf  what  was  given  to  himself,  this  being  the  usual  penalty  of  un- 
successful attack.  (5.) 

System  of  the  Novds. — Justinian  in  the  Novels  introduced  a new 
system.  (7,  note.) 

1.  The  portio  Uyitima  was  fixed  in  a new  way.  If  the  number  of 
those  who  could  claim  it  was  four  or  a less  number,  then  they  were  all 
together  entitled  to  one-third  of  the  testator’s  whole  inheritance,  which 
third  they  shared  between  them  ; if  more  than  four,  to  one-half. 

2.  Those  entitled  to  receive  a portio  Icgitinui  must  be  instituted  as 
heirs,  and  it  was  not  enough  to  prevent  the  testament  being  attacked  as 
inojjiciomm,  that  they  got  their  portions  in  some  other  way  than  as  heirs. 

3.  If  the  testament  was  set  aside  as  to  the  heirs,  it  still  remained 
in  force  for  all  else,  for  trusts,  legacies,  and  so  forth. 

4.  The  causes  of  just  disinherison  were  enumerated,  and  on  a 
specified  one  of  these  the  testator  must  express  himself  to  be  acting. 

II.  Lkqai.  Position  ok  those  taking  under  a Testament. 

This  is  the  second  head  of  testamentary  law,  the  legal  position  of 
the  testator  having  been  the  first  Those  taking  under  a testament 
were,  1,  Heirs;  2,  Legatees;  3,  Fideicommissarii. 

I.  Heirs. — Heirs  are  of  three  kinds;  (1)  Necessarii ; (2)  Sui  et 
necessarii ; and  (3)  Extranei.  (Tit.  19.  pr.) 

Heredes  Necessarii. — The  heres  necessarius  was  a slave  instituted 
by  his  master.  He  became  at  once  free  on  the  death  of  the  testator,  and 
he  had  no  option  as  to  taking  the  inheritance.  He  was  obliged  to  take 
it  (necessarius),  and  the  object  of  the  institution  was  that  the  testator 
might  bo  sure  of  having  a testamentary  heir,  so  that  if  the  testator  was 
insolvent,  his  gooils  might  be  sold,  not  as  his,  but  as  those  of  the  heir, 
and  thus  the  testator's  memory  be  saved  the  disgrace  of  such  a sale. 
(Tit.  19.  1.) 

The  heres  necessarius  might  claim  the  beneficium  separationis,  that 
is,  to  have  his  property  acquired  after  the  death  of  the  testator,  or  any- 
thing due  to  him  from  the  testator,  kept  distinct  from  the  property  of  the 
testator,  and  free  from  claims  against  the  testator’s  inheritance.  (1,  note.) 

Sui  Heredes. — Sui  et  necessarii  heredes  are  the  descendants  of  the 
testator,  in  his  power  at  the  time  of  his  death,  and  not  having  any  one 
preceding  them  in  whose  power  they  became  by  the  death  of  the  testator, 
as  would  1)0  the  case  with  the  testator’s  grandson  who  had  a living 
father.  (2.) 
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Sui  hfretl'f  were  so  called  bocause  they  wore,  even  In  the  lifetime 
of  tlie  jxiterfiimiliiu,  lookcal  on  aa  in  a tnanner  iKirtneiTs  in  llic 
inhoritiuice.  They  were,  so  to  sjieak,  heirs  to  tlioir  own  inheritiinco ; 
and  the  inheritance  came  to  them  without  their  entering  on  it,  or 
wishing  to  h.avo  it,  or  proving  that  it  came  to  them.  They  were,  in 
the  old  civil  law,  obliged  to  Uike  the  inheritance,  but  the  prietor  gave 
them  the  ienejicium  ahstinendi — that  is,  allowed  them  to  abstain  if 
they  please<l — and  unless  they  mixed  themselves  up  with  the  inheritance, 
the  prtetor  inferred  from  their  holding  aloof  that  they  wished  to  abstjiin, 
and  then,  if  the  goods  were  sold,  they  were  sold  in  the  name  of  the 
tcstJitor,  and  no  actions  cotdd  bo  brought  against  the  suits  Acres  as  heir, 
although,  if  he  pleased,  ho  might  aftcrwanls  alter  his  mind  and  accept 
the  inheritance.  (2,  note.) 

Extranei  lltredef. — Heirs  not  subject  to  the  power  of  the  testator 
are  termed  stranger  heirs,  extranet  heredru.  Children  not  within  his 
power  if  instituted,  children  instituted  by  the  mother,  slaves  instituted 
ami  8ub.sequently  manumitted,  are  extranei.  (3.)  These  heirs  were  re- 
quired to  have  the  teetamenti  /actio  (in  the  sense,  not  of  being  able  to 
make  a testament,  but  of  being  able  to  take  under  a testament)  at  three 
ejKichs,  (a)  the  making  of  tlie  testament ; (6)  the  death  of  the  testator; 
(c)  the  entering  of  the  heir  on  the  inheritance.  (4.)  If  his  cajiacity  was 
lost  and  regained  between  the  first  two  of  these  e|K)ch8,  the  heir  could 
enter  on  the  inheritance,  but  not  so  if  the  loss  and  regaining  took  place 
between  the  second  and  thin!  epochs.  (4,  note.)  The  extraneut  keres 
was  at  liberty  to  accept  or  renounce  the  inheritance. 

Entering  on  the  Inheritance.  Cretio. — How  did  the  heir  accept  iti 
First,  there  was  a method  of  instituting,  obsolete  by  the  time  of  Justinian, 
in  which  there  was  a cretio,  or  direction  to  the  heir,  to  make  up  his 
mind  witliin  a given  time,  either  from  the  date  at  winch  he  knew  of 
his  rights  and  could  exercise  them,  cretio  vidgarie,  or  from  the  date  at 
which  his  rights  accrued  to  him,  cretio  continua.  The  heir,  within  the 
time  fi.xed,  could  alter  his  mind.  If  he  accepted,  he  announced  his 
acceptance  in  a solemn  form.  (7,  note.) 

Onlinarily  the  heir  entcreil  on  the  inheritance  cither  by  doing  some 
act  as  heir  (pro  herede  gerere)  or  by  the  mere  expression  of  his  willing- 
ness to  be  heir.  (7.)  The  heir,  in  acting  as  heir,  must  know  that  he 
is  heir,  and  that  the  testator  is  deiul.  (7.) 

There  was  no  fixed  time  in  which  the  heir  must  make  his  decision  ; 
but  the  pnetor  would,  on  application,  fix  the  time,  allowing  not  less 
than  one  hundred  days,  and  Justinian  enacted  that  it  should  not  exceed 
nine  mouths,  or,  by  imperial  favour,  a year.  If  the  heir  did  not  decide 
within  the  time,  he  was,  in  an  action  on  the  part  of  the  heredes  ah 
intestate,  taken  to  have  rejected,  and,  in  an  action  on  the  part  of  credi- 
tors, to  have  acceptetl,  the  inheritance.  (5,  note.) 

A person  could  not  enter  for  another,  nor  on  part  of  an  inheritance, 
nor  conditionally  ; if  he  entered  he  succeeilcd  to  the  persona  of  the 
deceased.  (7,  note.) 
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If  the  extrane.m  heres  accepted,  he  could,  if  under  twenty-five  years, 
be  relieved  from  his  position,  if  a disadvantageous  one,  by  the  preetor 
giving  a restitutio  in  integrum,  (5.)  If  he  was  over  twenty-five,  he  could 
not  be  relieved,  and  must  abide  by  all  the  consequences  of  accepting 
the  inheritance,  including  the  liability  to  pay  the  debts  of  the  testator ; 
but  on  a very  special  occasion,  Hadrian  relaxed  this  rule,  and  Gordian 
ordered  that  it  should  never  be  enforced  against  soldiers,  (6.)  Jus- 
tinian introduced  a new  system  by  which  the  heirs  might  enter  on  the 
inheritance  of  even  an  insolvent  testator  without  risk.  The  heir  might 
claim  to  have  an  inventory  made  {heneficium  inventaHi)  of  the  in- 
heritance, this  inventory  to  be  begun  within  thirty,  and  finished  within 
ninety,  days  of  the  time  when  he  became  acquainted  with  his  rights 
and  could  exercise  them,  and  made  in  the  presence  of  a notary  or  three 
witnesses.  Out  of  the  property  specified  in  the  inventory  he  had  to  pay 
the  creditors,  paying  himself  anything  that  might  be  due  to  him.  If 
the  property  w^as  more  than  sufficient,  he  took  the  surplus.  If  insuffi- 
cient, his  own  estate  was  in  no  way  liable.  (6,  note.) 

II . Legatees. — Although  legacies  constitute  a title  to  particular 
things,  not  to  groups  of  things,  it  is  convenient  to  treat  of  legacies  while 
treating  of  testaments.  (Tit.  20.  pr.)  A legacy  is  a gift  left  by  a deceased 
person  (1),  and  the  subject  of  legacies  may  be  treated  under  six  heads. 

1.  General  Notions  as  to  Legacies  and  their  Fo)‘ms.  (A)  Forms, — 
In  the  old  law  there  were  four  modes  of  giving  legacies : (a)  -per  vindi- 
catiuncm,  when  the  testator  gave  {Stichum  do,  lego)  the  Quiritary 
ownership  of  the  thing  given ; (h)  ;>er  damnationem^  when  the  testator 
bound  the  heir  {heres  meus  damnas  esto  dare)  to  give  a thing  to  the 
legatee,  who  could  compel  him  by  a personal  action  to  give  it ; (c) 
sinendi  modo^  when  the  testator  .ordered  the  heir  to  allow  the  legatee 
to  take  the  thing  given,  the  legatee  having  a personal  action  to  make 
the  heir  give  the  opportunity  of  taking  it ; and  {d)  per  praeceptionem^ 
a form  strictly  applicable  to  the  heir,  who  was  thus  allowed  to  take 
something  as  a legacy  before  receiving  his  share  of  the  inheritance. 
The  seiiatusconsultum  Neronianum  provided  that  every  form  of  legacy 
should  be  treated  as  equal  to  that  per  damnationem,  which  was  the 
most  favourable  to  the  legatee,  as  anything  could  be  given  by  it. 
Justiniau  enacted  that  all  legacies  should  be  of  the  same  nature,  and 
might  be  enforced  by  every  kind  of  appropriate  action.  (2,  note.) 

Justinian  assimilated  Jideicommissa  to  legacies,  except  that  a slave 
was  the  lihertus  of  the  testator  or  of  the  jideicommissarius,  according 
as  he  received  his  liberty  by  a legacy  or  a Jideicommissum,  (3.) 

(j5)  Co-legatees. — The  same  thing  might  be  left  to  more  than  one 
legatee.  It  might  be  left  conjunctimf  or,  in  other  language,  re  et  verbis^ 
as,  I give  my  slave  to  A and  H ; or  disjunctim,  or,  in  other  language, 
re,  4US,  I give  my  slave  to  A,  I give  the  same  slave  to  B ; or  verbis,  when 
the  co-legacy  was  only  nominal,  a.s,  I give  my  slave  to  A and  B in  ecpial 
shares.  Under  the  old  law  the  efiect  of  co-legacies  diirered  according 
to  the  formula  employed.  I^ich  under  per  vindicationem  or  2>er  pr<jpcej>‘ 
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tionem  could  demand  the  whole  thing,  and  then  had  to  divide  it,  but 
under  per  dainTmtionem  (if  the  legacy  was  given  flisjunctim)  the  heir 
had  to  give  the  thing  to  one,  and  also  its  value  to  another ; under  shieudi 
modo  (if  the  legacy  was  given  dittjuvciim)  it  is  doubtful  whether  the  rule 
of  per  damnationem  applied,  or  whether,  having  given  the  thing  to  one, 
lie  was  free  as  to  the  other.  The  lex  Pnpia  Po\>p(xa  introduced  a new 
system,  disqualifying  ccelihes  from  taking  at  all,  and  irrbi  from  taking 
more  than  half,  and  giving  the  legacies  thus  lapsed  {cad^lca),  and  also 
all  other  legacies  lapsed  under  the  general  law  (m  causa  caduct),  to 
those  mentioned  in  the  testament  in  the  following  order,  if  they  were 
patrcs : — {a)  co-legatees,  {h)  heirs,  (c)  substituted  heirs,  and  in  default 
to  the  public  treasury  (ceranum).  Ascendants  or  descendants  to  the 
third  degree  were  exempted  from  the  effect  of  the  lex  Pafna,  except 
that  they  could  take  cadnea  under  it,  Caracalla  gave  all  caduca  to  tlio 
Jiscus ; Constiintine  abolished  the  law  of  incapacity  arising  from  celi- 
bacy; and  Justinian  did  away  with  the  lex  Pafda  altogether.  Any 
legacies  passing  carried  with  them  burdens,  and  it  was  optional  to  ac- 
cept them,  Justinian  gave  rights  of  taking  by  accrual  to  every  co- 
legatee, excluding  those  joined  verhisy  who  were  really  not  co-lcgatoes, 
with  this  difference,  that  if  the  co-legacies  were  given  re,  the  accrual 
was  obligatory,  but  the  burdens  of  the  legacy  did  not  pass.  If  re  et 
verbis,  the  accrual  was  voluntary,  but  the  burdens  did  pass.  (8,  note.) 

((7)  Time  of  Yestimj, — The  rights  of  a legatee  were  vested  {dies  cedit) 
at  the  date  of  the  testator’s  death,  or,  under  the  lex  Pajda,  at  the  day 
of  the  opening  of  the  testament.  The  time  when  the  thing  was  to  be 
demanded  {dies  veniens)  w'as  the  time  of  the  heir’s  entering  on  the  in- 
heritance. The  legatee  took  the  thing,  and  his  heirs,  if  ho  subse- 
quently died,  represented  him  in  taking  the  thing  as  it  was  at  the  time 
of  the  dies  cedens,  excepting  in  the  case  of  a gift  of  liberty  to  a slave 
or  a gift  of  a personal  servitude,  when  the  dies  cedens  dated  fiom  the 
entering  on  the  inheritance.  (20,  note.) 

2.  What  could  be  given  by  way  of  Ijcgncy. — The  testator  might  give 
not  only  his  property,  or  that  of  his  heir,  but  a thing  belonging  to 
another,  provided  it  was  not  a thing  extra  coininercium,  and  provided 
that  the  legatee,  on  whom  the  burden  of  proof  lay,  could  show  that 
the  testator  knew  that  this  thing  belonged  to  another.  The  heir,  if  ho 
could  not  purchase  the  thing,  had  to  give  the  legatee  its  value.  (4.) 
So  the  heir  was  obliged  to  redeem,  unless  the  testator  expressly  said 
the  legatee  was  to  redeem,  a thing  which  the  testator  gave  as  a legacy 
knowing  it  to  bo  pledged.  (5.)  If  the  legatee  had,  in  the  lifetime  of 
the  testator,  already  got  the  thing  given  him  as  a legacy,  he  could 
claim  the  value  if  he  had  bought  it,  but  not  if  he  had  Uiken  it  by  a 
causa  lucraiiva,  e.g.  gift,  unless  he  had  taken  it  through  a slave  or 
descendant  in  his  i)ower.  If  ho  had  received  only  the  value  of  the 
filing,  not  the  thing,  under  one  testament  by  a causa  lucrativa,  ho  still 
could  claim  the  thing  under  the  testament  of  a different  person.  (6.) 
Future  things  might  be  given  by  way  of  legacy.  (7.)  A legate  might 
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claim  land  given  him  by  legacy,  although  the  usufruct  had  already 
come  to  him  ex  caum  lucrativa,  for  the  usufruct  was  treated  as  a 
servitude  only.  (9.)  A thing  belonging  to  the  legatee  when  the  testa- 
ment was  made  could  not  be  given  to  him'  as  a legacy,  even  if  he  had  after- 
wards parted  with  it ; such  a case  fell  under  what  was  termed  the  regula 
CaUmiana,  the  rule  that  a legacy  invalid  when  the  testament  was  made 
remained  always  invalid.  (10.)  If  the  testator  gave  what  he  thought 
belonged  to  another,  although  it  really  belonged  to  himself,  the  gift  was 
valid,  and  so  it  was  if  he  gave  what  he  thought  belonged,  but  did  not 
really  belong,  to  the  legatee.  (1 1 .)  The  legatee  was  entitled  to  a thing 
alienated  by  the  testator,  and  to  have  redeenied  a thing  pledged  by  the 
testator,  after  the  testament  was  made,  provided  that  the  thing  had  not 
been  alienated  or  pledged  with  the  intention  of  revoking  the  legacy.  (12.) 

A legacy  to  a debtor  of  wliat  was  due  to  the  testator  was  valid,  and 
the  heir  could  not  recover  from  the  legatee,  and  might  bo  made  to  re- 
lease him,  and  the  debtor  might  also,  by  a legacy,  have  the  time  of 
piiyment  deferred.  (13.)  But  a legacy  to  a creditor  of  what  the  tesUitoi 
owed  him  was  invalid,  as  it  gave  the  creditor  nothing  unless  the 
testator  gave  absolutely,  or  at  once,  what  was  previously  due  condi- 
tionally, or  after  a time.  (14.)  A husband  might  give  to  his  wife  her 
itos  as  a legacy,  for  the  legacy  gave  her  a more  speedy  way  of  recovering 
the  iloa;  if  he  gave  her  her  Joa,  and  he  had  not  received  it,  the  legacy 
was  void;  but  if  he  gave  her,  by  legacy,  a definite  sum  or  thing,  de- 
scribing it  wrongly  as  having  been  brought  by  her  as  part  of  the  doe,  or 
as  mentioned  in  the  inatrumentum  dotis,  this  description  was  taken  as 
surplusage,  and  she  could  take  the  legacy.  (15.) 

Things  incorporeal  as  well  as  corporeal  might  be  given  by  way  of 
legacy.  Thus  the  testator  might  give  a debt  due  to  him,  unless  he  had 
exacted  payment  in  his  lifetime,  and  the  heir  would  have  to  sue  for  the 
benefit  of  the  legatee ; or  he  might  order  the  heir  to  rebuild  a house  for 
the  legatee,  or  release  him  from  debt.  (21.)  If  he  gave  a slave  or  any- 
thing else  generally  (lf;/atum  yenei'is),  the  legatee  had  the  choice  among 
the  things  of  this  descrij)tion  belonging  to  the  testator.  (23.)  Under 
Justinian,  this  right  of  choice,  which  had  previously  been  personal  to 
the  legatee,  went  to  his  heirs,  if  the  legatee  died  after  his  rights  had 
iiccrued ; and  if  there  were  more  than  one  legatee  to  whom  the  right 
of  choice  belonged,  they  must  decide  by  lot  which  was  to  make  the 
choice  if  they  could  not  otherwise  agree.  (23.)  Unless  a distinct  legacy 
of  choice  was  given  {hyatum  opiionui),  the  legatee  could  not  choose 
the  best  of  the  kind.  (22,  note.)  A legatee  might  have  a share  of  the 
inheritance  given  him  (hyntanus  iiarliariua),  and  not  a specific  thing, 
but  still  ho  remained  in  the  {x>sitiou  of  a legatee  as  towards  the  heir. 
(23,  note.) 

3.  To  whom  miyht  Leyaeien  be  yiven  f — To  those  with  whom  the 
testator  hiul  tealameidi  fnc.tio.  (24.)  There  were  excluded  (a)  before 
Justinian ; depoThdi,  /lereyrini,  ladini  Juniani,  unless  they  became 
citizens  within  a fixed  time,  women  under  the  lex  Vuconia,  the  unmarrietl 
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or  childless  (to  the  extent  above  mentioned,  p,  546)  under  the  lex 
Pupil  t ; (6)  in  the  time  of  Justinian:  heretics,  apostates,  the  children 
of  persons  convicted  of  treason,  and  the  children  of,  and  the  parties 
to,  prohibited  marriages.  A legacy  under  the  old  law  could  not  be 
given  to  an  uncertain  person,  as  e.g.  to  the  man  who  might  marry  the 
testator’s  daughter,  unless  it  was  to  an  uncertain  member  of  a certain 
class,  as  that  one  of  the  testator’s  eognati  who  might  marry  the 
testator’s  daughter ; nor,  as  being  an  uncertain  person,  to  a post- 
humous stranger.  Justinian  made  all  the  legacies  to  uncertain  persons 
vidid  (25),  and  permitted  a posthumous  stranger  to  be  instituted  heir 
(26) ; and  even  previously  to  Justinian  a legac)'  paid  to  an  uncertain 
person  was  not  to  be  refunded.  (25.)  A legacy  to  the  slave  of  an  heir, 
unless  given  conditionally,  was  invalid ; but  not  so  a legacy  to  the 
master  of  a slave  instituted  heir,  for  he  might  not  be  the  master  at 
the  time  when  the  slave  entered  on  the  inheritance.  (32,  33.) 

4.  Rules  as  to  the  Position,  Terms,  ami  Construct  ion  of  Legneies. — A 
mistake  in  the  name  of  the  person  benefited,  or  in  the  institution  of 
an  heir,  does  not  invalidate  a legacy,  provided  it  is  certain  who  is 
meant ; nor  is  a legacy  rendered  invalid  by  either  a falsa  demo/ist rutin, 
as  if  the  testator  gives  ‘ Stichus  my  bom  slave  ’ (Stichus  passes  though 
he  is  not  the  bom  slave  of  the  testator),  or  by  a falsa  causa  or  reason 
assigned  wrongly,  as  ‘ I give  to  Titius,  because  he  took  care  of  my 
affairs  ’.  The  legacy  is  valid  whether  or  not,  in  fact,  Titius  did  take 
such  care ; but  if  the  legacy  was  conditional,  as  ‘I  give  to  Titius  if 
ho  has  taken  care,'  then,  of  course,  the  condition  must  have  been  ful- 
filled for  the  legacy  to  be  valid.  (29,  30,  31.) 

Justinian  made  it  immaterial  where  in  the  testament  a legacy  was 
placed.  Previously,  if  it  was  placed  before  the  institution  of  the  heir, 
it  was  invalid  (34),  and  he  made  legacies  valid  which  were  to  take 
effect  after  the  death  of  the  heir  or  legatee ; whereas  such  gifts,  except 
as  fideicommissa,  had  previously  been  invalid,  as  even  had  legacies 
given  to  take  efiect  the  day  before  the  death  of  the  heir  or  legatee. 
(35.)  Justinian  also  made  valid  gifts  by  way  of  legacy,  or  institution 
of  heirs  (and  revocation  and  transfers  of  such  legacies)  made  pofme 
nomine,  that  is,  when  something  given  to  one  of  the  persons  benefited 
was  to  be  given  to  another  if  the  person  originally  benefited  did  or  did 
not  do  something,  such  dealings  with  heirships  or  legacies  having 
been  previously  considered  invalid,  even  though  the  penalty  was  given 
to  the  emperor  or  a soldier,  as  intended  to  punish  one  man  rather  than 
to  benefit  another.  (36.) 

5.  Loss,  Diminution,  or  Increase  of  Things  given  by  way  of  Legacies. 
— The  loss  of  a thing  given  as  a legacy  falls  on  the  legatee,  unless  the 
loss  has  been  caused,  however  innocently,  by  the  heir,  on  whom  the 
loss  then  falls.  (16.)  If  a female  slave  is  givpn  with  her  offspring,  the 
legatee  takes  the  offsiiring  though  the  mother  may  l)c  dead,  and  so  ho 
takes  the  vicarial  slaves  under  a legacy  of  onlinury  and  vicarial  slaves, 
^ough  the  ordinary  slaves  may  have  all  died.  I5ut  under  a legacy  of 
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a slave  with  his  penth'um,  or  of  land  with  its  iiistnimciits  of  use  or 
ornament,  the  legatee,  if  he  esumot  tiiko  the  slave  or  the  land,  cannot 
take  the  peeiUium  or  the  instruments.  (17.)  Under  a legacy  of  a ‘lock 
of  sheep  the  flock  will  pass,  though  reduced  to  one  sheep  or  increased 
by  young.  Under  a legacy  of  a house,  marble  or  pillars  subsequently 
added  by  the  testator  will  pass.  (18,  19.)  But  as  to  the  gift  of  n peeii- 
Hum,  there  is  this  distinction  to  be  made  : — If  the  gift  w'as  to  a stranger, 
the  amount  of  the  pecuHum  that  passed  was  the  amount  at  the  death 
of  the  testator,  with  any  increase  arising  out  of  the  things  conbiined 
in  the  peculium ; but  if  the  gift  was  to  the  slave  himself,  the  slave 
had  no  right  until  the  heir  entered  and  was  able  to  frge  him ; and  so 
for  him  the  amount  of  the  /yeculium  was  the  amount  when  the  heir 
entered.  A gift  by  legacy  to  a slave  of  his  peculium  must  be  espress, 
although  if  a man  in  his  lifetime  freed  a slave  the  slave  kept  his  pecu- 
lium, unless  the  emancipator  demanded  it.  (20.) 

6.  Ailcmptiim  anil  Tratm/er  of  Z^eijdiHes. — l^egacies  tnay  be  revoked 
by  using  directly  contrary  words,  ‘ Whereas  1 gave  I do  not  give,’  or 
by  any  other  words,  or  even  by  the  naked  wish  of  the  testator  becoming 
in  any  way  declared,  the  legatee  being  then  repelled  by  an  exception  of 
(lulus  mains  if  he  sued  for  the  legacy,  or  by  some  cause  having  arisen, 
e.g.  an  enmity  having  sprung  up  between  him  and  the  testiitor,  which 
made  it  clear  the  testator  could  not,  at  the  time  of  his  death,  have 
wished  to  benefit  him.  (Tit.  21.  pr.,  note.)  A legacy  may  also  be 
transferred,  as  by  saying  what  I gave  to  A I give  to  B,  and  then  B 
would  take  even  if  A had  died,  and  A would  not  bike  if  B had  died.  (1  ) 

Le.v  Faixidia. — The  wide  testamentary  power  given  by  the  Twelve 
Tables  {uH  legassit  sum  rei,  ita  jus  esio)  and  practically  used,  so  that, 
the  inheritance  being  exhausted  by  legacies,  there  was  no  inducement 
to  the  heir  to  enter,  was  restrained  (a)  by  the  lex  Furia,  forbidding 
more  than  1000  usstw  to  be  given  as  a legacy,  but  incifoctually,  beaiuse 
any  number  of  legacies  to  that  amount  might  be  given  ; (h)  by  the  lex 
Voennia,  jiroviding  that  no  legatee  was  to  have  more  than  each  heir 
h.'id,  but  also  ineffectually,  as  the  number  of  legatees  was  not  limited  ; 
and,  lastly  (c),  by  the  lex  Faleidia,  by  which  a testator  was  restrained 
from  giving  away  in  legacies  more  than  three-fourths  of  the  inheritance. 

fourth,  the  (juarta  Faleidia,  must  always  remain  to  the  heirs.  (Tit. 
22.  pr.,  note.) 

If  the  testator  gave  distinct  shares  in  his  inheritance  to  different 
heirs,  each  heir  had  a right  to  one-fourth  of  his  share,  even  though  the 
total  thus  deducted  on  the  different  shares  oxcee<led  one-fourth  of  the 
whole  inheritance.  (1.) 

In  the  application  of  the  lex  Ftdcidia  regard  was  had  to  the  value 
of  the  estate  at  the  time  of  the  testator’s  death.  A subsequent 
increase  did  not  augment,  nor  did  a subsequent  decrease  diminish, 
the  amount  the  legatees  received.  But  if  the  estate  subsequently  fell 
in  value,  so  that  the  heir  would  get  nothing  by  entering,  the  legatees 
Would  have  to  come  to  terms  with  him,  to  induce  him  to  enter.  (2.) 
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Ill  (inler  to  apply  the  /ex  Fa/ri'lin,  tlio  testator’s  debts,  his  funeral 
expeiise.s,  and  tlic  price  of  the  inaiHimis-sioii  of  slaves  were  first  de<lucto<l, 
and  then  the  heir  took  a fourth  of  what  reuiaincd,  each  legatee  having 
a proportionate  amount  deducted  fi-om  his  legacy  if  the  testator  had 
given  more  than  three-fourths  in  legacies.  If  he  had  given  more  than 
the  value  of  the  whole  inheritanec,  no  account  wivs  taken  of  the  excess, 
and  the  heir  received  a fourth  of  the  actual  value.  (3.) 

The  /ex  FeUeidia  did  not  apply  to  military  testaments.  (3,  note.) 
The  Novels  introduced  a new  system.  The  heir  could  not  claim  a fourth 
unless  he  first  had  an  inventory  made,  and  he  could  not  retain  it  at  all 
if  the  testator  forbad  its  retention,  the  legatees  and  other  persons 
interested  being  then  permitted  to  take  under  the  testament,  although 
the  heir  refused  to  enter.  (3,  note.) 

III.  Fidkicommissauii. — Fideicommima,  or  requests  to  the  heir  to 
do  something  in  favour  of  some  one  else,  and  any  words  of  ro^ucst 
sufficed  (Tit.  24,  3),  were  expressions  of  the  last  wishes  of  the  person 
who  made  them,  and  were  disjxisitions  of  the  inheritance,  or  of  parts 
of  it,  the  [position  of  the  person  profiting  by  them  being  in  the  former 
case  analogous  to  that  of  an  heir,  in  the  latter  to  that  of  a legatee. 

Either  testamentary  heirs  or  heirs  ab  intmtato  might  have /bleirom- 
miioia  imjKwed  on  them,  and  fideAi-ommiissa  could  be  made  by  testament 
or  by  codicils,  or  orally.  (Tit.  23.  1,  note.) 

The  person  making  the  fideieommissum  was  termed  the  fidfdeom- 
mUlme,  the  [lersou  requested  to  perform  it  fidueiiiriue,  and  the  person 
to  be  benefited  by  it  fidcieomnnssanux.  (2,  note.) 

The  object  of  fideicovimisxit,  when  originally  introduced,  was  to 
licncfit  persons  legally  iucajiablo  of  taking  as  heirs  or  legatees. 
Aiigu.stus  first  gave  them  legal  validity,  by  desiring  the  consuls  to 
interfere  to  see  them  carrial  out.  By  degrees  a pennanent  jurisdic- 
tion was  cstiiblished  to  maintain  them,  under  a special  magistrate, 
the  pree/or  jideicommusarim.  The  proceeding  was  always  ex/ra  or- 
dinem.  No  action  lay  to  enforce  fi/lncommuxa,  but  the  magistrate  inter- 
ix)sed  if  he  thought  it  equitable  to  enforce  them.  (Tit.  23.  pr.  and  note.) 

When  first  intrtxlucwl,  fideicummixsa  gave  the  maker  of  them  a 
very  wide  range.  He  could  by  them  give  Xx>  peregrin/,  to  a posthumous 
stranger,  to  an  uncertain  person,  to  Latini  Juninni,  and  the  whole 
inheritance  to  a woman  prevented  by  the  lex  Voconia  from  being  insti- 
tuted as  heir ; and  the  fe;/e«  coihtrarice  did  not  apply.  But  subsequently 
this  latitude  was  restricted  : Jideicommiesa  in  favour  of  jiost- 

humous  strangers,  and  uncertain  persons  were  declared  invalid,  and 
the  rules  of  the  lex  Papia  Poiqnea  were  ma<le  to  apply  to  them.  A 
tutor  could  not  at  any  time  be  given  by  a fideieommissum.  (Tit.  23. 
pr.,  note.) 

If  a fitleicommissum  was  made  by  testament,  the  testament  must 
duly  institute  an  heir,  or  there  would  be  no  one  to  carry  out  tbe  /fifej- 
ctnnmissum.  Originally  the  heir  sold  the  inheritance  to  the  fideieom- 
missarius,  the  fonner  binding  the  latter,  by  stipulation,  to  indemnify 
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him  against  all  claims  in  regard  to  the  inheritance,  and  the  latter  binding 
the  fonucr  to  hand  everything  over  {emptoe  et  verulilw  herediiatU  Mipu- 
lalionijf).  (3,  note.) 

The  Sknatusconsui.tum  Thkbblmanum  protected  the  heir,  by 
enacting  that,  directly  the  heir  gave  up  the  inheritance,  all  the  actions 
for  and  against  the  inheritance  should  at  once  pass  to  the  fideieommin- 
aarius  in  the  shape  of  acliortea  iitilea  and  the  heir  bo  allowed  to  protect 
himself  against  all  actions  by  an  exception  rcaiitutce  hereditatia.  (4.) 

Senatusconsultum  Pegasianum. — But,  though  the  heir  was  thus 
protected,  there  was  no  inducement  to  him  to  enter  on  the  inheritance. 
Accordingly  the  aenatuaconsnltam  Peijasianum  was  passed,  which  per- 
mitted the  heir  to  retain  a fourth  of  the  inheritance  against  Jitlelcom- 
miasarii  as  against  legatees.  The  Jideicommiaaarius,  who  had  been 
placed  by  the  seniUuaconsultum  Tre.hellianwn  in  the  position  of  an  heir, 
was  now  placed  in  the  position  of  a legatee,  or,  to  speak  more  strictly, 
of  a legaiarius  partiariua,  that  is,  of  a legatee  who  had  a legacy,  not  of 
a thing,  but  of  a share  in  the  inheritance.  When  legacies  of  a share 
were  given,  actions  belonging  to  the  inheritance  were  brought  by,  and 
against,  the  heir,  but  the  heir  stipulated  that  the  legatee  should  con- 
tribute to  all  outgoings  in  proportion  to  his  share,  and  bound  himself  to 
pay  what  was  due  to  the  legatee  for  his  share.  Similar  stipulations  were, 
subsequently  to  the  aenatusconsultum  Pegasianum,  made  between  the 
heir  and  the  jvleicommissarius  {stipulation's  partis  et  pro  parte).  (5.) 

The  senatusconsuUum  Trebellianum  was,  however,  still  in  force,  for 
it  operated  (a)  if  the  ji/leicommissa  did  not  exceed  three-fourths  of  the 
inheritance,  and  {h)  if  the  heir  refused  to  enter  in  spite  of  being  sure 
of  his  fourth  under  the  senatusnmsultum  Pegasianum,  the  praitor  made 
him  enter,  and  then  all  the  actions  were  transferred  to,  or  against,  the 
fideicommissarius,  and  ho  was  in  the  position  in  Ahich  he  would  have 
l>een  if  the  heir  had  entered  under  the  senatuscoimdtnm  Trelmlli- 
anum.  (G.) 

.Justinian  united  the  two  senatusconsulta,  retaining  the  n.imo  of  the 
senaluseonsultum  TreMlianuin.  The  heir  was  to  retain  his  fourth,  ns 
under  the  senaluseonsultum  Pegasianum  ; but  actions  were  to  be  brought 
by  or  against  the  heir,  or  the  Juleicommissarius,  acconling  to  their 
shares,  as  under  the  senatusconsultum  Trebellianum,  so  that  the  fidei- 
commissarius  was,  as  to  his  share,  in  loco  heredis.  If  the  heir  would 
not  enter,  ho  was  compelled  to  do  so,  being  protected  against  all  lo.s.s, 
as  under  the  scnatusconaultwn  Pegasianum.  The  heir  could,  under 
Justinian,  but  could  not  previously,  rederaand  the  fourth  if  he  had 
paid  it  over.  (7.) 

If  the  heir  had  a specific  thing  given  him  to  retain,  equal  in  value 
to,  or  greater  in  value  than,  a fourth  of  the  inheritance,  he  retained  it 
as  if  he  had  had  a specific  legacy  of  the  thing,  and  all  actions  as  to 
the  whole  inheritance  passed  to,  or  against,  the  Juleieornmissarius.  If 
the  specific  thing  to  bo  retained  by  the  heir  was  less  in  value  than  a 
fourth,  then  the  h«ir  retained  also  enough  to  make  up  the  fourth. 
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and  the  actions  for  and  against  passed  to  the  heir,  as  to  the  share  re- 
tained to  make  up  the  difference.  (9.) 

A fideicommissariiis  might  himself  be  turned  into  a JUucinrixu, 
and  be  requested  to  give  up  to  another  all,  or  a part,  of  what  he 
received  ; and  he  was  not  allowed,  like  the  heir,  to  retain  a fourth.  (11.) 

Fideieommusa  might  also  be  imposed  by  a person  about  to  die  on 
his  heredea  ab  inteataio  (10),  either  by  a written  or  oral  declaration. 
If,  under  Justinian,  such  an  oral  declaration  was  made  of  his  wishes  to 
the  heir,  before  five  witnesses,  the  proof  was  sufficient.  But  if  it  was 
alleged  to  have  been  made  before  less  than  five  witnesses,  or  before 
none  at  all,  the  fidneomminaat  iu*,  having  pre\  iously  sworn  to  his  own 
good  faith,  might  call  on  the  heir  to  deny,  on  his  oath,  that  theyWet- 
commismim  had  Iweu  made  as  alleged.  (12.) 

FideicommUna  of  particidar  ihimjit. — An  heir  or  a legatee  might 
be  charged  by  & jideicommissum  to  give  up  a particular  thing  specified 
by  the  testator  (Tit  24.  pr.),  and  even  a particular  thing  belonging  to 
another  person,  the  fidueiarius  being  thus  obliged,  if  he  could,  to  buy 
it  for  the  Jideicommissanus,  or,  if  he  could  not  buy  it,  to  give  its  value 
to  the  jUleiamimimiriiia.  (1.)  Freedom,  too,  might  be  given  to  the 
slave  of  another  person  by  a fideicommissuin,  and,  if  the  juluHnri^ia 
could  not  at  once  purchase  the  freedom  of  the  slave,  ho  must  wait  to 
see  if  any  opportunity  of  doing  so  might  arise.  The  slave  so  enfnin- 
chised  was  the  freedman  of  the  jUlficummimiriux,  whereas  slaves  who 
received  their  freedom  directly  by  testament  (and  only  those  who  were 
slaves  of  the  testator,  both  at  the  time  of  his  making  the  testament 
and  at  the  time  of  his  death,  could  so  receive  their  freedom)  were  the 
freedmen  of  the  dead  man,  and  hence  were  called  orciin.  (2.) 

Codicils. — Codu-ilH,  or  small  tablets  containing  memoranda  ad- 
dressed to  the  heir,  were  held  to  create  binding  fideiomminui  in  the 
time  of  Augustas,  on  the  authority  of  Trebatius  auil  Labeo.  (Tit.  25. 
pr.)  If  there  was  no  testament,  they  were  landing  on  the  herea  ab 
inteatato.  (2.)  If  there  was  a testament,  then  being  considered  as 
attached  to  the  testament,  they  failed  if  it  failed,  but  a testator  could, 
by  inserting  in  his  testament  an  express  clause  to  that  effect  {elnuaida 
codicillaria),  provide  that  his  testament  should,  if  invalid  as  a testa- 
ment, be  valid  as  a codicil.  (Tit.  25.  pr.,  note.)  If  the  codicils  were 
made  before  the  testament,  and  not  confinned  by  it,  they  were  bind- 
ing, unless  a contrary  intention  appeared  in  the  testament.  If  made 
after  the  testament  and  not  confirmed  by  anticipation  in  it,  they  were 
binding  as  creating  fidcicomminaa ; but  by  codicils  made  before  or 
aftef  the  testament,  and  confirmed  by  it,  not  oidy  fideicommiaaa  could 
be  created,  but  legacies  given  or  a tutor  appointed.  (1,  note.) 

No  form  was  necessary  for  codicils.  The  joint  effect  of  enactments 
of  Theodosius  and  Justinian  was  that  they  were  to  be  made  in  the 
presence  of  five  witnesses,  who  were  to  subscribe  them.  If  they  were 
not  so  made,  the  fideicommisaariw  might,  having  sworn  to  his  own 
good  faith,  call  on  the  heir  to  deny  them  on  oath.  (3,  note.) 
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BOOK  III 

INTESTATE  SUCCESSION. 

We  now  come  to  the  second  mode  of  acquiring  universitates  reriim^ 
that  is,  intestate  succession.  In  this  there  were  three  ranks : — 1,  sui 
hercdes ; 2,  agnati ; 3,  in  substitution  for  the  gentiles  of  the  old  law, 
eognati. 

I.  Sui  Hbredes. — When  a person  died  intestate,  which  might 
happen  in  five  ways, — by  (a)  his  having  made  no  testament,  {h)  bis 
testament  not  being  legally  valid,  (c)  its  being  revoked,  or  {(1)  made 
useless  by  change  of  status,  or  (<?)  no  heir  entering  under  it, — the  in- 
heritance passed,  by  the  law  of  the  Twelve  Tables,  in  the  first  place, 
to  the  sui  heredes  (Tit.  1.  pr.,  1),  i.e.  the  children,  natural,  adoptive, 
or  made  legitimate,  in  the  power  of  the  deceased  at  the  time  of  hia 
death  (2),  or,  to  speak  more  accurately,  at  the  time  when  it  is  estab- 
lished that  he  died  intestate  (7) ; a grandson,  however,  the  son  of  a 
deceased  son,  both  conceived  and  born  after  the  grandfather’s  death,  but 
before  the  fact  of  intestacy  becoming  established,  not  nmking  as  a smis 
heres,  as  not  having  been  connected  with  the  deceased  while  alive  by  any 
tie  of  relationship.  (8.)  A child,  however,  might  become  a suits  heres, 
though  not  in  the  power  of  the  deceased  at  the  time  of  his  death,  if 
he  was  a captive,  and,  returning  subsequently  to  his  father’s  death, 
was  made  a suus  heres  by  postliminy.  (4.)  And,  on  the  other  hand, 
a child,  though  in  the  power  of  the  deceased  at  the  time  of  death, 
might  not  bo  a suns  heres ; for  the  deceased  might  be  adjudged,  even 
after  his  death,  to  have  been  guilty  of  perducllio  (treason),  and  then, 
as  the  fisous  took  his  estate,  there  could  be  no  suus  tieresi  (5.)  Sui 
hei'edes  were,  under  the  old  law,  obliged  to  take  the  inheritance  (necea- 
sani),  and,  as  they  could  take  it  without  their  knowledge  or  assent, 
the  sanction  of  a tutor  of  a pupil,  or  of  the  curator  of  an  insane 
person,  was  not  required,  but  the  preotor  gave  sui  heredes  the  henejicium 
ahstinendi,  and  enforced  against  them  as  against  all  heredes  ah  intes- 
iato,  when  necessary  for  the  protection  of  creditors,  the  heneficium 
separaiionis.  All  children,  of  both  sexes,  took  equally;  more  remote 
descendants  per  stirpes.  (6.) 

The  prretor,  by  giving  the  possessio  bonorum  unde  liheri,  placed  in 
the  rank  of  sui  heredes  (a)  emancipated  children  (9) ; (6)  if  the  eman- 
cipated father  was  dead,  grandchildren  conceived  after  his  emancipation 
(9,  note) ; (c)  if  the  de  cujus  was  an  emancipated  son,  his  unemanci- 
pated children  conceived  before  the  emancipation  ; emancipated  childrei^ 
bringing  into  the  inheritance  their  property,  and  married  daughter^ 
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their  dowry  (9,  note) ; (iT)  mi  hernles  rexfitiili  in  inlegnim  after  a 
c<i)iitig  dcminulio.  (9,  hole.)  Tlio  pnutor  also  preserved  in  their  rank 
of  mi  hernles  those  wlto  wore  improperly  ilisinherited.  (19.)  Those 
raised  to  the  rank  of  mi  heredes  had  the  option  of  taking  or  refusing 
the  inheritance  within  a given  time.  (Tit.  1.  pr.,  note.) 

Children  given  in  adoption,  or  emancipated,  and  then  giving  them- 
selves in  arrogation,  were,  if  emancipated  by  the  adoptive  father  in  the 
lifetime  of  the  natural  father,  allowed  by  the  pnutor  to  rank  among 
his  stii  heredes,  but  hitd  no  claim  on  the  inheritance  of  the  adoptive 
father.  If  emancipated  by  the  adoptive  father  after  the  death  of  the 
natural  father,  they  had  no  claim  on  the  inheritance  of  the  adoptive 
father,  and  only  that  of  cognati  on  that  of  the  natural  father.  (10,  11, 
13.)  Under  Justinian  the  adopted  son  always,  unless  adopted  by  an 
ascendant,  remained  in  the  family  of  the  natund  father,  and  succeeded 
as  a mus  heres  to  his  adoptive  father,  if  intestate,  but  had  no  claim  to 
be  benefited  by  his  adoptive  father's  testament.  (14.) 

A constitution  of  Theodosius  permitted  the  children  and  descend- 
ants of  deceased  daughters  to  succeed  to  the  portion  their  mothers 
would  have  received  as  sui  heredes,  giving  up  one-third  of  it  to 
other  sui  heredes,  if  there  were  any,  and,  if  not,  one-fourth  to  the 
agnati.  (16.) 

Under  Justinian  these  persons  succeeded  to  the  whole  share  of  the 
deceased  daughter,  without  any  deduction.  (16.) 

II.  Agnati. — When  there  was  no  suns  hercs  or  any  one  called  to 
rank  with  sui  heredes,  or  none  who  entered  on  the  inheritance,  then 
the  inheritance  passed  by  the  law  of  the  Twelve  Tables  to  the  ne.arcst 
wjnati,  i.e.  those  related  to  the  de  cujus  through  males  by  birth  or 
adoption  (Tit.  2.  pr.,  1,  2) ; by  nearest  being  meant  nearest  at  the 
time  when  the  fact  of  intestacy  was  established.  (6.)  If  the  nearest 
(tgualtis  did  not  enter,  or  if  there  were  more  than  one  in  the  same 
degree,  then  if  none  of  the  nearest  agnati  (6)  entered,  the  inheritance 
pa.s8cd,  not  to  more  remote  agnati,  but  at  once  to  the  cognati  or  blood 
relations,  among  whom  the  more  remote  agnati  wore  included  by  the 
pnetors.  (7.)  For  there  was  no  devolution  among  agnati,  just  as  there 
was  none  among  those  called  to  rank  with  sui  heredes.  Justinian 
altered  this,  and  permitted  devolution  among  agnati.  (7.) 

There  are  four  special  points  to  be  noticed  in  the  history  of  the 
cliangcs  made  in  the  law  of  agnatic  Succession. 

1.  The  Position  of  Females. — The  law  of  the  Twelve  Tables  placed 
males  and  females  descended  through  males  on  an  equality.  The 
media  jurisprudentia,  i.e.  the  opinions  of  the  jurisprudents,  excluded 
altogether  females  descended  through  males  except  sisters  so  descended 
(consangjiinea:).  The  pnetors  allowed  those  excluded  to  come  in  as 
cagnatcB.  Justinian  restored  them  to  the  place  they  hold  as  agnafee 
under  the  law  of  the  Twelve  Tables.  (3.) 

2.  The  Position  of  Kmanrijuited  and  Uterine  Brothers  and  Sisters 
and  their  Children. — Under  the  old  law  such  persons  had  nothing  to 
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do  with  the  agnatic  succession.  They  were  introduced  into  it  under 
tlie  later  empire.  Amustasius  gave  the  rights  of  iigimtion  U>  eiiianci- 
jmtctl  brothers  and  sisters,  one-fourth  of  what  they  would  have  received 
if  they  had  remained  in  the  family  being  deducted.  Tlieir  children 
remained  cognali.  Justinian  gave  the  rights  of  agnation  to  uterine 
brothers  and  sisters  and  their  children ; and  subsequently  admitted  as 
ngncUi  emancipated  brothers  and  sisters,  without  dc<luction  of  a fourth, 
and  their  children.  (4,  note.) 

3.  The  Position  of  the  Ascendants. — The  ascendant  had  under  the 
old  law  no  place  in  the  agnatic  succession,  as  he  would  take  by  virtue 
of  his  patria  potestas,  unless  the  deceased  descendant  had  been  emanci- 
pated. If  emancipation  had  taken  place  with  an  understanding  that 
the  nominal  emancipator  should  take  everything  he  got  as  patron  in 
trust  for  the  emancipating  ascendant  (and,  under  Justinian,  every 
emancipation  was  taken  to  be  made  on  these  terms),  then  this  a.sccnd- 
ant  took  as  patron  in  default  of  sui  heredes,  but  Justinian  placed  the 
brothers  and  sisters  of  the  de  cujus  before  him.  (8,  note.) 

Under  the  later  emjiire  the  goo<l8  coming  from  his  mother  to  the 
fie  cujus  passed  (o)  to  his  children  and  other  descendants,  (b)  then  to 
his  brothers  and  sisters,  and  (c)  to  his  father  in  preference  to  his  grand- 
father. This  too,  under  Justinian,  was  the  order  of  succession  to  the 
pecuiium  of  a deceased  son,  except  that  here  the  rights  given  by  the 
patria  potestas  were  so  far  preserved  that  the  father  took  after,  not 
before,  the  grandfather.  (8,  note.) 

4.  The  reciprocal  Succession  of  Mothers  and  Children. — The 
mother  was  allowed  to  succeed  to  her  children  by  the  senuluscnnmdlum 
Tertullianum,  and  children  to  their  mother  by  the  smotusamsuttum 
Orphitianum.  (A  summary  of  the  changes  in  the  law  under  this  head 
is  given  under  Tit.  iv.  4.) 

III.  CooNATi. — After  the  sui  heretics  and  the  agnati  came,  in  the 
old  law,  the  gentiles,  or  members  of  the  sivmo  gens.  But  the  succes- 
sion of  the  girUiles  became  obsolete,  and  the  prsetor  substituted  the 
rngmiti,  that  is,  persons  bound  together  by  blood  relationship.  (Tit.  5.) 
The  cognali  included  those  who  had  undergone  a minima  capitis 
deminuiio  (1),  i.e.  emancipated  children,  and  children  in  an  adoptive 
family  (3),  collaterals  by  the  female  lino  (2),  and  children  born  of  the 
■same  mother,  but  of  an  uncertain  father.  (4.)  Later  legislation,  as 
has  been  shown  in  the  first  four  Titles  of  the  Book,  took  many  {)orsons 
out  of  the  rank  (ordo)  of  cognati,  and  made  them  rank  with  sui  heretics 
or  agnati.  (1.)  There  was  no  limit  to  the  remoteness  in  which  agna- 
tion was  recognised,  but  the  pnetor  only  gave  the  posscssio  bonorum 
untie  cognati  to  blood  relations  within  the  sixth  degree,  or,  in  the  one 
case  of  children  of  a second  cousin,  to  those  in  the  seventh  degree.  (5.) 
The  degrees  of  relationship  of  ascendants  and  descendants  are  calcu- 
lated by  the  stages  of  ascent  or  descent.  There  is  a stage  to  the 


father  or  the  child,  a second  to  the  grandfather  or  the  grandson, 
degrees  of  collateral  relationship  are  calculatcsl  by  going 
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down  from  ."v  common  ancestor,  and  adding  np  the  total  number  of 
stage;!.  (Til.  G.  pr.)  ,)ustini;in,  altering  the  old  law,  so  far  recognised 
ties  of  cognation  among  stives,  that  in  tlie  case  of  the  parents  and  the 
children  being  enfranchised,  they  had  reciprocal  rights  of  succession, 
and  the  children  were  in  the  position  of  children  bom  in  a regular 
maiTiage.  (10.)  It  is  scarcely  necessary  to  add  that  among  persons  of 
tlio  same  natural  degree  (yraduii)  of  relationship,  those  are  jiroferred 
who  belong  to  a higher  rank  {ordo),  i.e.  who  are,  or  rank  with,  sui 
heredes  or  apnali.  (11,  12.) 

Before  quitting  the  subject  of  intestate  succession,  we  have  to 
notice  two  subsidiary  points  connected  with  it;  (1)  the  succession 
(modified  by  the  assignation)  of  freedmen,  and  (2)  the  machinery  by 
which  the  pnetor  modified  intestate  succession,  bmtorum  poanessio. 

1.  (a.)  Succession  ok  Fueedmen. — Under  the  law  of  the  Twelve 
Tables  the  aid  heredft  of  the  freedman,  including  adopted  children 
and  a wife  passing  in  manum,  excluded  the  patron,  who,  and  whose 
children,  succeeded  only  if  there  were  no  aid  heredea,  and  the  freed- 
man might  make  what  testament  ho  pleased  and  exclude  the  patron. 
A froedwoman,  however,  being  in  the  patron’s  tutela,  could  only  make 
a testament  with  her  patron’s  consent,  and  as  she  could  have  no  sui 
heredea  he  necessarily  succeeded  to  her  if  she  died  intestate.  (Tit.  7.  pr.) 
Under  the  pnetorian  system,  the  pnetor  thinking  it  hard  that  the 
patron  should  be  excluded  by  adoptive  sui  herrdes,  or  a wife  married 
in  mnnum,  gave  the  patron  possession  of  half  the  goods,  whether  the 
freedman  died  testate  or  intestate ; the  patron  being  still  excluded 
altogether  by  natural  children,  although  they  had  passed  out  of  the 
freedman's  family,  unless  they  were  properly  disinherited.  This 
change,  however,  did  not  apply  in  favour  of  a palrona  or  the  daughter 
of  a patronua ; but  by  the  leje  I’upin  I’tijipiea,  women  having  the  jua 
liherorum  were  placed  on  a level  with  men  in  this  respect  (1.)  The 
lex  Papia  Poppcea  also  introduced  a change  in  favour  of  patrons.  If 
a freedman  left  a fortune  of  100,000  sesterces,  and  fewer  than  three 
children,  the  patron  took  a virile  jjart  (i.e.  half  if  there  was  one  child, 
and  a third  if  there  were  two)  of  the  inheritance,  whether  the  freed- 
man died  testate  or  intestate.  (2.)  Justinian  did  away  with  all  dis- 
tinction between  the  patrorM  and  the  patronua,  and  between  the  lHurrhi 
and  the  Hherlua,  and  regulated  the  succession  of  freed  persons  as 
follows : — First  came  the  children  of  the  freedman  (to  speak  only  of  a 
man),  whether  in  his  power  or  not,  or  even  if  born  before  he  was  en- 
franchised. Then,  if  he  had  no  children,  came  the  patron  and  his 
descendants ; in  default  of  these  the  collaterals  of  the  patron  to  the 
fifth  degree.  If  the  freedman  had  children,  he  could  make  any  testa- 
ment he  pleased ; if  he  had  not,  he  could  only  moke  what  testament 
ho  pleased  if  his  fortune  was  less  than  100  aurei ; if  it  was  more,  ho 
must  leave  one-third  to  the  patron.  (3.)  By  a change,  subsequent  to 
the  date  of  the  Institutes,  Justinian,  in  case  the  freedman  left  no 
children,  preferred  the  father  and  mother,  and  the  brothers  and  sisters. 
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of  the  deceased  to  the  patron.  While,  before  Justinian,  there  were 
still  Lntlni  Juuiatn,  their  goods  were  treated  as  a pecuHum,  which 
pas-sed  in  all  cases  on  their  death  to  the  manumittor,  who  could  deal 
with  it  by  testament  as  he  pleased  ; but  by  the  senatusconsuUum  Lar- 
gianum  the  children  of  the  patron,  unless  duly  disinherited,  were  pre- 
ferred to  ejctranei  heredes  ; and  by  an  edict  of  Trajan,  if  a slave,  against 
the  will  or  withotit  the  knowledge  of  the  patron,  was  made  a Roman 
citizen  by  imperial  rescript,  he  was  considered,  indeed,  during  his  life  a 
Roman  citizen,  but  at  the  moment  of  death  became  a La/inus,  and  the 
rights  of  the  patron  were  restored.  (4.) 

(b.)  Assignation  op  Fheedmkn. — A patron  having  two  or  more 
•children  in  his  power  (Tit.  8.  2)  might  instead  of  allowing  the  goods  of 
a freedman  to  go  equally  to  all  the  patron’s  children  in  the  same  degree 
as  they  otherwise  would  do  (Tit.  8.  pr.),  assign,  by  or  without  a testa- 
ment, and  in  any  terms  (3),  to  any  person  in  his  power  (2),  a freed 
man  or  woman,  so  that  after  the  death  of  the  parent  the  person  to  whom 
the  freed  person  is  assigned  is  alone  considered  the  patron,  and  excludes 
all  other  children.  (Tit.  8.  pr.)  Rut  if  the  assignee  die<l  or  was  emanci- 
pated (2),  the  force  of  the  assignment  was  at  an  end. 

II.  Bonorum  P0.SSK.SSIONKS. — The  prsetor  placed  the  person  best 
entitled  in  possession  of  the  heralitas,  in  case  the  possession  was  dis- 
puted, and  then  in  process  of  time  regulated  this  admission  as  ho 
thought  best  to  amend,  to  correct,  or  to  supplement,  the  civil  law  (Tit. 
9.  1) ; and  usucapion  ripened  into  ownership  the  possession  he  gave. 
The  jxisaessor  was  ordinarily  protected  by  the  interdict  (junrum  lioiiorum  ; 
and  to  obtain  this  protection,  the  heir  who  had  under  the  civil  law  an 
Indisputable  title  often  demanded  the  Ixmomm  jmssessio ; the  prmtor 
generally  acting  under  his  executive  authority  and  giving  possession 
according  to  his  edict  (possfssio  edictalis),  and  sometimes  giving  a spe- 
cial possession  {posKexato  decretalis)  after  hearing  the  parties,  and  then 
sometimes  only  giving  an  interdict  forbidding  violent  eviction.  (I,  note.) 

The  various  kinds  of  possession  of  goods  are  divided  according  as 
there  was,  or  was  not  a testament;  out  of  ton  kinds  known  before 
Justinian,  two  referred  to  testate,  and  eight  to  intestate  succession. 

To  testate  sucression  belonged  (a)  jn>ssessw  amtra  tatmlas,  given  to 
children  passed  over ; (A)  possessio  secundum  tatmlas,  given  (but  only 
after  it  had  been  ascertained  that  the  possessio  contra  tahidas  was  not 
duo)  when  the  heir,  under  a duly  made  and  valid  will,  wished  for 
protection  of  the  interdict  quorum  iHmorum,  when  the  prictor  wished  to 
uphold  a testament  defectively  made,  or  in  other  cases,  us  that  of  the 
institution  of  a ])osthumou8  stranger,  or  of  an  heir  under  an  unfulfilled 
condition. 

To  intestate  succession  belonged  eight,  four  relating  to  the  succession 
of  freemen,  four  to  that  of  freedmen.  A summary  is  given  of  these 
eight  kinds  of  possc.ssion  under  Tib  9.  3.  If  there  was  no  one  to  whom 
pos.sessiou  could  be  given,  the  ararium,  or,  later,  the  fiscus  took  the 
goods.  (3.) 
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Out  of  the  ton  kinds  of  possession  just  mentioned,  Justinian  sup- 
pressed four  of  those  relating  to  intesUite  succession,  viz.  the  um/e 
decern  Tpergoucey  suppressed  because  under  his  system  parents  were 
themselves  the  manumittors  of  their  children  (4) ; the  turn  qaem  ex 
familiay  the  umle  Hheri  patroni  iKUronaeque  et  parentes  eoi'um  (5),  and 
the  unde  cognati  manumissone  (6),  rendered  obsolete  by  his  system, 
and  regulating  the  rights  of  patronage.  He,  however,  retained  a kind 
of  possession,  known  to  the  previous  law,  though  not  reckoned  in  the 
ten  ordinary  kinds ; that,  namely,  ium  gydhvs  ex  legilmSy  when 
possession  w'as  given  in  pursuance  of  a direct  enactment,  as,  e.g.,  when 
the  patron  shared  with  the  children  of  the  libertua  under  the  bx  Papiu 
Poppoea.  (7.) 

Possession  of  goods  had  to  be  demanded  by  parents  and  children 
within  a year,  and  by  all  othei*s  within  a hundred  days  of  the  time  of 
their  knowing  of  their  rights  (8),  dies  utiles  alone  being  counted.  (9.) 
If  not  demanded,  then  the  rights  of  possession  of  the  person  not 
demanding  at  the  time  fixed,  or  refusing  it,  passed  to  those  in  the  same 
degree,  and  if  there  were  none,  then  to  those  in  the  next  degree.  (9.) 
Demand  was  made  before  a magistrate,  and  special  terms  of  demand, 
da  mihi  hanc  possessionem^  w'ere  necessary,  until  Constantins  permitted 
any  terms  to  be  used,  and  Justinian  did  aw'ay  with  the  necessity  of  an 
application  to  a magistrate.  If  a person  having,  as  civil  heir,  right  to 
demand  })08session,  did  not  demand  it,  accepting  the  inheritance  under 
his  civil  right,  and  the  next  in  the  order  of  projtorian  succession  did, 
after  the  delay  had  expired,  demand  possession,  it  was  given  him,  but 
only  sine  re  as  opjiosed  to  cum  re : he  got  the  technical  pnssessio,  but 
not  an  interest  in  the  goods  conclusive  against  the  heir.  (10.) 

System  of  the  Novels. — In  the  years  543  and  547,  by  the  118th 
and  127th  Novels,  Justinian  introduced  a totally  new  scheme  of  intes- 
tate succession,  a summary  of  which  is  given  under  Tit.  9.  10. 

Other  Modes  of  acquiring  a Universitas  Kerum. 

We  now  pass  to  the  four  remaining  modes  by  which  a uniiuTsiias 
recum  was  acquired,  in  addition  to  testamentary  and  intestate  succes- 
sion. 

i.  Arrooation. — The  first  is  arrogation,  which  is  specially  men- 
tioned as  forming  part  of  the  customary  law.  (Tit.  10.  pr.)  By  arrogation 
all  the  property  and  all  the  debts  due  to  the  arrogated  passed  to  the  an*o- 
gator,  except  only  those  things  which  were  extinguished  by  the  capitis 
deminutio  which  arrogation  involved,  such  as  the  rights  of  agnation, 
and  the  services  which  a freedman  bound  himself  by  oath,  as  the  price  of 
his  freedom,  to  pay  to  the  patron,  and  which,  being  personal  to  the 
patron,  were  extinguished  if  the  patron  was  arrogated.  (1.)  The  arro- 
gator  was  not  bound  to  pay  the  debts  of  the  arrogated,  just  as  a pater- 
familias was  not  bound  to  pay  the  debts  of  the  son  ; but  the  pro{)erty  of 
the  aiTogated  was  made  answerable,  the  pra'tor,  by  a sort  of  restitutio  in 
integruniy  allowing  the  creditors  to  proceed  against  the  arrogated  as  if 
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the  aniigation  had  not  hikeii  place,  and  unless  the  arrogator  satisfieel 
them  the  pnetor  gave  them  {Kw-scssion  of  the  gixxls,  and  allowed  them 
to  be  sold.  (3.)  Under  .lustinian’s  legislation,  if  any  property  was 
acquired  by  the  arrogated  from  any  source  except  the  arrogator,  the 
usufruct  only  wont  to  the  arrogator,  and  if  the  arrogator  died,  the 
prf>I»erty  in  it  [lassed  to  the  children,  and,  if  none,  to  the  brothers  and 
sisters  of  the  deceased,  and  onlj'  in  default  of  them  to  the  arrogator.  (2.) 
What  is  said  of  arrogation  as  a mode  of  acquiring  a universitas  renim 
is  true  of  the  converUio  in  manum  of  a wife  under  the  old  law.  (1, 
note.) 

ii.  Bonorum  Addictio. — The  mode  next  noticed  of  acquiring  a 
univi-nilus  rerum  is  the  hnnorum  addictio,  introduced  by  a constitution 
of  Marcus  Aureli\is.  (Tit.  1 1 . pr.)  If  a testator  (even  by  codicils)  gave 
liberty  to  any  slaves,  then,  after  the  inheritance  had  been  successively 
(4)  rejected  by  the  heredet  ex  testamento,  the  heredet  ab  inteMato,  and 
the  fisem,  any  of  these  slaves,  or,  under  a constitution  of  Gordian, 
any  one  else  (1,  note),  might  api>ly  to  have  the  goods  given  over  to 
him  {Itoiiorum  addictui),  on  his  undertaking  to  satisfy  the  creditors  in 
full,  the  application  being  entertained  both  in  favour  of  liberty,  and  to 
spare  the  dcceosetl  the  disgrace  of  a sale  of  his  goods.  (2.)  The  slaves 
enfranchised  by  the  testament  were,  when  manumitted,  the  freedmen 
of  the  deceased  (oreini),  unle.ss  there  was  only  a fiduciary  direction  to 
manumit  them,  or  the  slaves  hail  agreed  to  bo  the  freedmen  of  the 
person  to  whom  the  addictio  was  made.  The  constitution  further 
directed  that  even  when,  in  such  a case,  the  Juscus  accepted,  the  direc- 
tions as  to  liberty  should  be  carried  out.  (1.)  If  a person  while  under 
twenty-five  years  did  not  accept  as  herex  ah  intestato  an  inheritance, 
and  lilxjrty  was  acquired  by  the  addictio  bonorum,  then,  although  when 
he  was  twenty-five  he  might  be  restitidns  in  inte(jrum  and  accept,  yet 
the  liberty  once  given  could  not  be  taken  away.  (5.)  Justinian  ex- 
tended the  addictio  to  cases  where  fretxlom  was  given  not  by  testament 
but  inter  vivox  or  moriix  cauxa  (6),  and  also  provided  that  the  addictio 
might  be  made  after  a sale  by  the  creditors  had  taken  place,  if  the 
appliaitiou  was  made  within  a year  from  the  sale,  which  was  then 
rescinded  ; and  that  a composition  accepted  by  the  creditors,  or  only 
enfranchisement  of  some  of  the  slaves  directed  to  be  enfnuichiscd, 
should  be  accepted,  if  necessary,  as  satisfactory ; and  that  if  those 
entitled  to  apply  for  an  addictio  did  not  all  apply  at  the  same  time, 
the  first  a|>plicjint  should  have  the  possession.  (7,  note.) 

iii.  Ronokum  Venditio. — The  mode  next  noticed  of  ac<iuiring  a 
univerxitax  rerum  is  the  btmornm  venditio,  one  of  the  pnetorian  modes 
of  execution  by  which  a transfer  of  the  entire  property  of  a debtor  was 
made  to  the  person  who,  in  consideration  of  receiving  it,  would  pay 
the  largest  proportion  of  the  creditor’s  claims.  A summary  of  the 
imxlc  in  which,  and  the  circumstances  under  which,  this  process  was 
carried  out,  is  given  under  Tit.  12.  pr.  In  the  time  of  Justinian  this 
process  hail  become  obsolete,  and  the  goods  of  the  debtor,  Isjing  handed 
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ovei'  to  the  cioditors,  were  sokl  by  them  sopanitcly  as  occasion  might 
ofler  {hoHoriim  duIrcwHo). 

iv.  Fobfbitubb  unubb  tub  Senatusconsultum  Claudianum. — 
A univ^-rsitag  rerum  was  actpiired  under  the  ttenalnseonsultum  Clan- 
dianiim,  when  a free  woman  was  denounced  three  times  by  the  master 
of  a slave  as  having  formed  a disgraceful  cotinection  with  the  slave.  A 
magisterial  decree  reduced  her  to  the  condition  of  an  (incilla,  and  she 
aud  her  property  passed  to  the  owner  of  the  slave.  If  it  was  a frecd- 
womnn  who  formed  such  a connection,  she  became  again  the  slave  of 
her  patron,  unless  he  had  assented  to  her  conduct,  in  which  case  she 
became  the  slave  of  the  owner  of  the  slave  with  whom  she  had  dis- 
graced herself.  Justinian  abolished  all  this  as  unworthy  of  his  empire. 
(Tit.  12.  1.) 


Obi.ioations. 

We  now  pass  to  obligations.  A summary  is  given  in  the  text, 
under  Tit.  13.  2,  of  the  mciuiing  of  the  term  obligation,  and  of  the  main 
features  of  Homan  law  with  regard  to  the  sources  of  obligations,  con- 
tracts, culpa,  interest,  and  the  actions  attached  to  obligations. 

Of  the  ton  recognised  heads  of  contracts,  the  first  noticed  are  those 
made  re. 

CoNTBACTS  Rk. — I'hcre  were  four  kinds  of  contracts  made  re, 
i.e.  by  the  delivery  of  the  thing : mit/uurn,  commcidaliim,  depoMmn, 
pitjmig.  In  mutuum  the  receiver  became  the  owner,  in  pujnws  he 
became  the  possessor,  in  cimmitilatnm  and  dejxtsiium  he  became  in 
possestiane  of  the  thing  delivered.  (Tit.  14.  pr.) 

Mtduum. — Here  the  deliverer  of  the  thing  makes  over  the  thing  as 
the  property  of  the  recipient,  who  by  receiving  it  binds  himself  to  return 
an  exact  equivalent  in  genere,  and  who,  if  he  fails  to  do  this,  can  Ikj 
sued  by  a condictio  certi  (1),  although  the  thing  handed  over  to  him 
may  have  j)erished  through  mere  accident.  (2.) 

Conimodalum.  — Hero  the  deliverer  gratuitously  puts  the  recipient 
in  jxjssession  of  a thing  which  the  recipient  wishes  to  make  use  of.  As 
it  is  the  recipient  who  benefits  by  the  contract,  he  has  to  take  the  care 
of  it  which  a bonus  paterfamilias  exercises,  and  not  merely  the  care 
ho  takes  of  his  own  pn>perty ; but  he  is  not  answerable  if  the  thing  is 
lost  through  causes  wholly  beyond  his  control.  He  can,  when  the 
tenn  for  which  the  thing  was  lent  has  expired,  be  made  to  restore  this 
identical  thing  or  its  value  by  the  actio  commodati  directa,  having  in 
turn  an  actio  commodati  contraria  (l)oth  actions  being  bonce  fidei)  for 
any  extraordinary  expenses  or  for  losses  through  the  fault  of  the 
deliverer.  (2.) 

Dejmsitiim. — Hero  the  deliverer  for  his  own  benefit  puts  the  reci- 
pient (who  receives  gratuitously)  in  jawses-sion  of  a thing  which  the 
deliverer  wishes  to  have  kept  for  him.  The  recipient,  iis  he  is  con- 
fernug  a beuefit,  is  answerable  not  for  carelessness,  but  only  for  negli- 
gence so  great  as  to  amount  to  fraud.  When,  however,  the  deposit 
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was  made  in  circumstances  of  sudden  calamity,  as  fire  or  slii|iwrock, 
the  recipient  had  to  pay  double  the  value  of  the  thiiif;  if  ho  denial  that 
he  had  received  it.  The  identical  thing  can  be  reclaimed  at  any  time 
by  the  deliverer,  and  must  not  be  made  use  of  by  the  recipient.  The 
deliverer  had  the  actio  depo«iti  directa  for  the  restitution  of  the  thing, 
and  the  recipient  the  aetin  depositi  eonlraria  (both  actions  being  home 
fidei)  for  all  expenses  incurred  and  losses  sustained  through  the  fault 
of  the  deliverer.  (3.) 

Pvjmui. — Here  the  deliverer,  the  debtor,  puts  the  recipient,  the 
creditor,  in  possession  of  the  thing ; but  the  creditor  cannot  make  use 
of  it,  and  although  ho  may  apply  the  fruits  in  reduction  of  principal, 
he  cannot  take  them  except  by  sj)eciul  agreement  for  interest.  The 
creditor  was  bound  to  use  the  diligence  of  a honug  pater/amilian,  but 
ho  was  not  liable  for  loss  by  accident.  The  creditor  was  compelled  by 
the  actio  pigneraticiu  directa  to  restore  the  thing  when  his  claim  was 
settled,  and  could  bring  the  actio  pigneraticia  contraria  (both  actions 
being  botue  fidei)  to  recoup  himself  for  expenses  and  for  losses  caused 
by  the  debtor.  (4.) 

Contracts  madk  Verbis. — There  wore  two  forms  of  contract 
made  verhu,  besides  stipulations,  known  to  the  old  law,  but  obsolete  in 
the  time  of  Justinian,  the  dictio  dotis  and  the  jurata  promissio  liherti 
(Tit.  15.  pr.,  note);  but  it  is  only  of  stipulations  that  any  notice  need  be 
taken. 

Stipulations. — Stipulations  were  a form  of  unilateral  contract, 
in  which  the  stipulator  or  questioner  asked  the  promissor  whether  ho 
would  enter  into  the  engagement  proposed,  and  on  the  promissor  reply- 
ing that  he  would,  the  contract  was  complete.  Originally  the  peculiar 
words,  spondetne,  ftpottdeo,  could  only  be  used  by  Roman  citizens,  but 
in  later  times  no  special  form  of  words  was  necessary  as  long  as  there 
was  a question  and  an  answer.  (1.) 

A stipulation  may  be  niiide  simply  (pure),  or  may  be  modified, 
either  with  reference  to  a term  (m  diem),  or  by  being  subjected  to  a 
condition.  (2.) 

When  a stipulation  is  made  in  diem,  as  to  give  on  a future  day 
named,  the  interest  in  the  stipulation  is  at  once  fixed  (ceenit  dice) ; and 
if  the  promissor  pays  before  the  day  named,  he  cannot  get  his  money 
buck ; but  the  time  for  enforcing  the  obligation  does  not  come  (wm 
venit  dies)  until  the  whole  of  the  future  day  fixed  has  expired.  (2.)  If 
a person  promises  to  give  in  a distant  place,  a delay  sufficient  to  make 
the  execution  of  the  promise  possible  is  implied.  (5.)  Lapse  of  time 
was  not  a means  recognised  by  law  for  the  extinction  of  an  obligation 
or  promise  to  pay  so  much  to  a man  every  year  while  he  lived : it  was 
therefore  theoreticidly  never  extinguished,  but  the  heir  of  the  stipulator 
would  be  prevented  by  an  exception  from  enforcing  the  promise  after 
the  stipulator’s  death.  (3.) 

When  a stipulation  is  imulo  conditionally,  the  interest  of  the  stipu- 
lator is  nut  fixed  till  the  conditiou  is  fulfillat.  He  has  only  a hoiie 
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that  the  thinp  will  be  oweil  to  him,  but  this  hope  {itjm  ihhifum  irt) 
passes  to  his  heirs,  and  they  can  enforce  the  contract  when  he  could 
have  enforced  it.  A iimmiso  to  give  if  a man  does  not  do  something 
in  his  power  is  equivalent  to  a pn)mise  to  give  when  he  dies,  and,  as 
he  must  die  some  day,  is  m<vde  in  diem.  (4.)  If  the  condition  relates 
to  past  or  present  time,  the  knowledge  of  the  parties  as  to  the  event  is 
immaterial.  Either  the  condition  has  not  been  fulfilled  and  the  stipu- 
lation is  of  no  eflqct,  or  it  has  been  fulfilled  and  the  stipulation  can  be 
enforced  at  once.  (6.)  Where  the  promise  is  to  do  something  or  not  to 
do  something,  the  proper  course  is  to  fix  in  the  stipulation  the  penalty 
to  be  paid  if  the  thing  is  not  done  or  is  done,  as  this  avoids  uncertainty 
as  to  what  amount  ought  to  be  paid  for  the  breach  of  promise.  (7.) 

Co-stipulator$.  Co-promienon. — A verbal  contract  might  be  made 

so  that  more  than  one  [)crson  should  be  joined  in  the  stipulation,  the 
promissor  undertaking  to  give  to  each,  or  in  the  jiroraise,  each  pro- 
missor  answering  affirmatively  the  question.  These  contracts  might 
also  be  made  so  as  to  create  joint  creditors  or  joint  debtors  (Tit.  16. 
pr.),  and  one  promissor  might  answer  so  as  to  bind  himself  simply  ; the 
others  in  a modified  manner.  (2.)  The  thing  was  due  to  each  co-stipu- 
lator  and  from  each  co-promissor.  If  the  thing  was  given  by  or  to  any  of 
the  joint  parties,  the  obligation  was  at  an  end.  If  one  co-promis.sor 
ceased,  as  by  deminutio  eapilU,  to  bo  bound,  the  other  co-parties  re- 
mained bound.  If,  however,  an  action  was  brought  on  the  contract, 
then  the  obligation  was  at  an  end,  but,  under  Justinian,  if  the  co-pro- 
niissor  sued  could  not  pay  entirely,  the  others  might  be  s\ied  for  the 
deficiency.  (1,  note.)  The  co-promissor  who  had  paid  all  could  recover 
their  shares  from  the  other  joint  debtors,  either  as  a partner,  if  there 
was  a partnership,  or  if  not,  by  so  paying,  or  by  the  law  allowing  him 
to  feign  that  he  had  so  paid,  that  the  actions  of  the  creditors  were 
made  available  for  his  benefit.  (1,  note.) 

Slipulalions  of  Slaves. — A slave  can  stipulate  (though  he  cannot 
promise)  for  his  owner  (Tit.  17.  pr.),  whether  he  names  his  owner  or 
not  (1);  and  if  a slave  stipulates  after  his  owner’s  death  and  before 
the  entry  of  the  heir,  he  acquires  for  the  inheritance.  (Tit.  17.  pr.) 
He  may  stipulate,  however,  for  a personal  right  for  himself,  as  for 
leave  to  cross  a field,  but  ho  exercises  this  for  his  masters  benefit.  (2.) 
When  a slave  is  held  in  common,  he  acquires  for  his  joint  owners  in 
projwrtion  to  their  interests  in  him,  unless  he  is  acting  by  the  onlers 
or  in  the  name  of  one  only  of  them,  or  unless  the  thing  cannot  be 
acquired  by  one  of  them,  us,  c.g.,  if  it  is  already  owned  by  one  of  his 
owners.  (3.) 

Division  of  Siipidalions. — Stipulations  may  be  divided  according 
as  they  are  voluntary  or  not.  (Tit.  18.  pr.)  Those  that  are  not  voluntary 
are,  1,  judicial,  required  by  the  judge;  2,  pnetorian,  required  by  the 
pnetor  or  wdile ; 3,  common,  required  pTOjKU'ly  by  the  pnetor,  but 
often,  for  the  sake  of  avoiding  delay,  by  the  judge.  Instances  of  those 
required  by  the  judge  arc  the  security  retjuired  de  dolo,  that  a person 
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('ondemncfl  to  restore  a thing  shall  restore  it  without  fraudulently 
lessening  its  value  ; and  de  jn-r/ti'iiw’ndo  sereo,  that  a defendant  will 
pursue  or  pay  the  price  of  a slave  the  subjeet  of  litigation,  who  has, 
through  the  dofendunt's  fault,  escaped  out  of  the  defendant’s  posses- 
sion. (1.)  Instances  of  those  required  by  the  prcctor  are  damni  infi'di, 
security  against  apprehended  injury,  and  leaatorum,  security  by  the 
heir  that  he  will  pay  the  legacies.  (2.)  Instances  of  those  required 
sometimes  by  the  prcctor,  sometimes  by  the  judex,  are  rem  saham  fore 
pupillo,  security  for  the  property  of  a pupil,  and  de  rato,  that  a principal 
will  ratify  what  the  procurator  does  for  him.  (4.) 

Stipolationes  Inutiles. — Stipulations  are  invalid  for  various  reasons, 
which  may  be  classed  under  the  following  heads : — 

1.  On  arcounl  of  their  object,  as  when  the  stipulation  is  (a)  for  a 
thing  that  does  not  or  cannot  exist  (Tit.  19.  1) ; or  (A)  for  a thing  of 
which  the  stipulator  has  not  the  coinmereium,  as  for  a res  sacra  or  a 
freeman ; and  in  such  cases  the  stipulation  is  invalid  at  once,  though 
the  thing  may  afterwards  become  such  as  he  is  capable  of  holding,  as 
it  also  becomes  void  if  the  thing,  without  the  fault  of  the  promi-ssor, 
becomes  such  as  the  stipulator  cannot  hold  (2) ; (c)  for  a thing  belong- 
ing to  the  stipulator  or  in  case  it  may  belong  to  him  (2,  22) ; or  {d)  ex 
turpi  causa,  as  to  commit  murder.  (24.) 

ii.  On  account  of  the  persons  by,  for,  or  between  whom  they  are 
made. — 1.  Stipulations  are  invalid  when  made  by  (a)  dumb  or  wholly 
deaf  persons  (7);  (A)  madmen  (8);  (e)  an  infant  pupil;  or  {d)  a jUins- 
familias  below  the  age  of  puberty.  (9,  10.) 

2.  Stipulations  are  invalid  when  made  for  (a)  a third  person  other 

than  a person  in  whose  power  the  stipulator  is.  (4.)  But  such  a stipu- 
lation may  be  made  valid  by  adding  that,  if  payment  to  the  third 
jierson  is  not  made,  a penalty  shall  be  payable  to  the  stipulator  (19); 
and  whenever  the  stipulator  has  an  interest  in  the  payment  to  a third 
person  being  made,  as  if  it  is  a co-tutor  who  on  retiring  stipulates,  to 
save  himself,  that  the  property  of  the  pupil  shall  be  safely  adminis- 
tered by  the  remaining  tutors,  or  if  the  third  person  is  a procurator  or 
creditor  of  the  stipulator,  the  stipulation  is  valid.  (20.)  If  a stipulator 
engaged  for  payment  to  himself  or  another,  payment  to  the  other  ex- 
tinguished the  obligation.  If  he  stipulated  for  payment  to  himself  and 
another,  he  could  recover  half  the  sum  stipulated  for.  (4.)  (A)  The 

stipulation  was  also  invalid  if  the  promise  was  so  made  to  bind  a third 
person  as  that  this  third  person  should  give  or  do  something  (3,  21); 
but  the  stipulation  might  bo  made  valid  either  by  the  promissor  pro- 
mising that  he  would  manage  that  the  third  person  gave  or  did  the 
thing,  or  that  he  himself  would  pay  a penalty  in  case  the  third  jiersou 
did  not  give  or  do  the  thing.  (3,  19.) 

3.  Masters  cannot  stipulate  with  their  slaves,  nor  fathers  with  their 
children  in  their  jmwer.  (6.) 

iii.  On  account  of  the  manner  in  which  they  are  made. — 'riio  jiartic?: 
must  consent  to  the  same  thing  (15,  23) ; and  if  several  things  are  in 
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eluded  in  the  question,  the  promissor  is,  unless  he  gives  a general 
jussent,  only  bound  as  to  those  things  to  which  he  Ixiund  himself  by  bis 
answer.  (16.)  The  (jiiestion  is  inferred  from  the  record  of  the  answer 
in  a written  document  embodying  a stipulation.  (17.) 

iv.  On  account  of  the  time  or  the  condition  subject  to  which  they 
are  made,  (a)  Time. — A stipulation  was  invalid  that  a thing  should 
bo  given  after  the  death  of  the  stipulator  or  the  possessor,  because  the 
right  to  have  the  engagement  performed  would  then  accrue  not  to  the 
party  to  the  contract,  but  to  his  heirs,  who  wore  in  the  position  of 
third  persons.  (13.)  An  engagement  to  give  the  day  before  death  was 
equally  invalid,  as  until  the  death  occurred  it  could  not  be  known  when 
the  day  was.  (13.)  But  an  engagement  to  give  at  the  time  of  death  was 
valid,  as  the  performance  was  considered  to  become  due  before  the  heir 
occupied  his  position  as  heir  (15),  and  a stipulation  to  give  after  the 
death  of  a third  person  was  valid  as  being  merely  an  uncertain 
term.  (16.)  A preposterous  stipulation,  that  is,  ‘ If  something  hap- 
pens to-morrow,  will  you  give  me  to-day?’  was  invalid.  (14.)  Under 
Justinian,  however,  all  the  causes  of  invalidity  under  this  head  and  as 
to  the  time  of  death  were  removed.  (13,  14.) 

(Jt)  Condition. — An  impossible  condition  makes  a stipulation  void, 
but  a stipulation  is  valid  and  the  thing  is  due  at  once,  if  it  is  given 
in  case  an  impossible  condition  is  not  performed.  (11.)  The  heirs  of 
the  stipulator  and  the  promissor  could  sue  and  be  sued  if  the  condition 
of  a properly  made  conditional  stipulation  was  fulfilled  after  the  death 
of  the  party  to  whom  they  were  heirs.  (25.) 

Fidejussores. — The  general  term  for  becoming  surety  was  inter- 
cession and  the  principal  modes  of  intercessio  were  (1)  adpromissiOn 
(2)  fidfjussion  (3)  giving  a mandate  credendee  peciLnicp.n  or  a pactum 
constitidae  peeuniaSn  an  engagement  to  p the  ascertained  debt  of 
the  principal.  The  Institutes  only  treat  o,  'idejussores.  The  correi 
stipulandi  et  promittendi,  mentioned  in  Titn  3,  were  parties  to  the 
same  verbal  contract.  But  it  was  also  possible  for  persons  to  enter 
into  a contract  as  accessories  to  the  principal  contract.  If  one  of 
these  accessories,  or  the  principal,  was  sued,  no  further  action  could, 
until  Justinian’s  time,  be  brought  by  the  creditors  against  those  not 
sued,  the  debt  being  extinguished  by  the  litis  contestation  and  payment 
to  the  accessory  of  the  creditor  was  a good  payment  as  against  his 
principal.  (Tit.  20.  pr.) 

In  stipulations  there  could  be  added  an  adstipnlator,  and  the  prin- 
cipal use  of  adding  one  was,  before  procurators  were  recognised,  to  put 
a [)erson  in  the  position  of  a procurator,  and,  after  procurators  w'ere 
recognised,  to  make  valid  a stipulation  for  something  after  the  death  of 
the  stipulator.  The  rights  of  the  adstipnlator  did  not  pass  to  his  heirs. 

The  adpromissores  {sponsores  if  Roman  citizens,  fidepromi scores  if 
percijrint)  might  bind  themselves  for  as  much  ;is,  or  for  less  than,  their 
priucij)al  bound  himself,  not  for  more.  Their  heirs  were  not  bound, 
and  they  luul  jigalust  their  principal  an  actio  mandati.  Several  laws 
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were  made  for  their  protection.  By  the  lex  Aimleia  any  one  of  tlicm 
who  had  paid  the  whole  debt  could  recover  all  beyond  his  share  from 
the  others  by  an  actio  pro  socio.  By  a law  of  uncertain  name  the 
creditor  had  to  give  notice  beforehand  for  what  amount  he  was  going 
to  exact  security,  and  how  many  accessories  there  were  to  be.  By  the 
lex  Furia  the  obligation  was  only  binding  for  two  years,  and  the  amount 
of  the  liability  of  all  was  divided  equally  among  all  living  when  the 
guarantee  could  be  enforced.  The  lex  PuUilia  gave  a special  privilege 
to  sponsores  (not  to  fidepromigsores),  allowing  them,  unless  reimbursed 
in  six  months,  to  bring  against  their  principal  a special  action,  actio 
depend,  and,  if  ho  denied  his  liability,  to  recover  double,  or  to  take 
his  person  in  execution.  The  lex  Cornelia  provided  that  no  one  should 
bind  himself  for  the  same  debtor,  to  the  same  creditor,  in  the  same 
year,  for  more  than  20,000  sesterces. 

The  lex  Curnelia  applied,  however,  not  only  to  adpromisttorcs,  but 
to  fi/lejugsores,  which  marks  the  first  introduction  of  a form  of  surety- 
ship which,  at  last,  superseded  entirely  the  use  of  adpromissores.  The 
fidejuMOr  bound  himself  by  saying  in  Latin  or  in  Greek  (7)  that  he 
also  ordered  the  thing  on  his  faith,  but  no  strictness  of  the  formula 
was  here  necessary.  Like  the  adpromissor,  the  fidejussor  could  not 
bind  himself  for  more  than  his  principal  (5),  and  had  an  actio  mandcUi, 
or,  if  he  had  intervened  without  the  principal’s  authority,  an  actio  ne- 
goliorum  geslorum,  against  the  principal  for  what  he  paid  for  him.  (6.) 

The  advantages  of  having  fidejussores  over  adpromissores  were ; 
(a)  They  could  be  used  to  guarantee  any  kind  of  obligation,  including 
obligations  arising  out  of  delicts  and  natural  obligations,  whereas  oil- 
prornissores  could  only  guarantee  verbal  contracts.  (1.)  (6)  The  Jhle- 

jussor  bound  his  heirs,  the  adjyromissor  did  not.  (2.)  (c)  There  was  no 

limit  to  the  time  during  which  fidejussores  were  bound,  whereas  ad- 
promissores were  only  bound  for  two  years  from  the  time  when  the 
obligation  could  have  been  enforced  against  them.  (2,  note.)  {d)  The 
fidejusdo  might  bo  made  beforehand  to  guarantee  a principal  contract 
not  yet  made — culijromissio  could  not.  (3.) 

The  fidejussores  were  each  liable  for  the  whole  debt,  and  one  who 
paid  had  no  means  of  making  the  others  contribute,  except  by  taking 
advantage  of  the  beneftcium  cedendarum  aetionum,  that  is,  the  surety 
who  was  willing  to  pay  in  full  could  repel  the  creditor  by  an  exceptio 
doli  mali,  unless  the  creditor  would  cede  his  actions  to  the  surety  who 
p,iid  him ; and  by  means  of  these  actions  the  surety  could  force  the 
principal,  or  his  co-suretics,  to  pay  him  what  he  was  entitled  to  receive. 
Hadrian,  however,  enacted  that,  if  any  fidejussor  was  sued,  he  should 
have  what  was  termed  the  benejkium  divisionis,  i.c.  he  might  force  the 
creditor  to  divide  his  demand  among  all  the  fidejussores  who  were 
solvent  at  the  time  of  the  litis  c/mteslalio ; but  the  fidejussor  must 
make  this  demand  fonn.'illy,  since  tlic  he.neficinm  did  not  bike  |>laco  ipse 
jure,  as  the  provisions  of  the  lex  Furia  did  in  favour  of  adpromissores 
And  it  might  still  be  more  to  the  interest  of  the  surety  to  take  advau 


Digitized  by  Google 


5C6 


SUMMAUY. 


tiigo  of  the  heneficium  cedimdarum  adhmum,  us  ho  tlum  took  over  any 
property  pleilgcd  to  the  creditor,  and  miglit  satisfy  Ids  claim  in  this 
way.  (4.) 

Justinian  introduced  what  was  termed  the  heneficium  ordinis,  by 
which  a surety  might  require  that  the  principal  should  be  sued  first, 
and  the  sureties  only  called  on  to  pay  what  could  not  be  recovered  from 
him.  (4,  note.) 

By  the  seiMliiseonsuUum  Vellctanum  women  were  forbidden  to  bind 
themselves  for  another  person.  (Tit.  20.  pr.,  note.)  A fidejussor  who 
signs  a writing  {cautio),  by  which  ho  binds  himself  as  Jid^ussor,  is 
taken  to  have  gone  through  all  the  necessary  forms.  (8.) 

Contracts  m.\de  Litteris. — A contract  was  made  litteris  when 
an  entry,  erpennilatio,  under  the  name  of  the  debtor,  was  made  in  the 
ledger  {codex)  of  the  creditor  with  the  assent  of  the  debtor,  to  the 
efl'ect  that  the  creditor  had  paid,  and  the  debtor  received,  a certain 
sum  of  money.  The  best  evidence  of  the  assent  of  the  debtor  was  his 
making  a corresponding  entry  in  his  ledger,  but  this  was  not  necessary. 
As  the  contract  was  for  a sum  certain  advanced,  it  was  enforced  by  a 
condictio ; and  as  the  remedy  by  condictio  was  a short  and  simple  one, 
other  debts,  as,  e.g.,  what  was  owing  under  a sale,  were  changed  by 
novation  into  debts  due  under  a literal  contract  {Irmscriptio  a re  in 
personam),  by  the  debtor  owning  to  having  received  as  a loan  the  sum 
due  from  him  on  the  sale ; and,  in  the  same  way,  the  debtor  might 
take,  under  a literal  contract,  the  debt  of  a third  person  {transcripiio 
a persona  in  personam),  by  assenting  to  an  entry  that  he,  the  debtor, 
had  received  a loan  to  the  amount  of  the  sum  owed  by  the  thiid  person. 

Contracts  litteris  were  peculiar  to  Roman  citizens.  Peregrini  had 
as  a substitute  sgmjraphw,  signed  by  both  parties,  and  chirographa, 
signed  by  the  debtor  only.  These  were  not  merely  documentary  evi- 
dence, but  were  writings  on  which  an  action  could  be  brought ; but  if 
there  was  a stipulation  this  was  always  looked  on  as  the  contract,  and 
the  writing  was  only  evidentiary.  If  the  creditor  sued  on  a contract 
litteris,  the  defendant  might  plead  the  exeeptio  non  numeratoe  peennias, 
in  case  he  could  state  that  he  never  really  had  received  the  money,  and 
then  the  creditor  had  to  prove  that  he  had  really  paid.  Subsciiuently 
mere  acknowledgments  of  debt  {cautiones)  were  protected  by  the  same 
exception,  and  superseded  contracts  litteris.  This  exception  could  only 
be  pleaded  within  a period  fixed  first  at  one  year,  then  at  five  years, 
and  by  Justinian  at  two  years  j and  within  the  same  period,  if  the 
debtor  could  show  that  he  had  not  had  the  money,  he  could  ask  to  have 
the  writing,  on  which  he  was  sought  to  bo  charged,  given  up  to  him. 
After  this  period  had  elapsed,  the  debtor  was  conelusively  bound  by 
any  written  admission  of  debt,  but,  under  Justinian,  the  debtor,  by 
going  through  certoin  forms,  at  any  time  during  the  two  j'ears,  might 
get  his  excejition  made  pcr[)etual ; and  Justinian  al.so  made  a j)cr.son 
fiil.sely  tlcnying  his  written  iicknowledgmeut  of  debt  liable  to  pay 
double  the  amount.  (Tit.  21,  and  note.) 
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C0NSKN8DAI.  CoNTHAOTB. — We  now  come  to  the  four  kinds  of  con- 
tracts imule  simply  by  consent.  No  writing  nor  earnest  is  neces.sary  ; 
tliey  may  be  made  inter  absentee,  and  all  give  rise  to  bonce  fl/lei  actions. 
They  are  all  bilateral,  i.e.  both  parties  are  bound  by  them,  whereas 
contracts  under  the  three  former  heads  were  unilateral,  except  so  far 
as  commodatum,  depositum,  and  pignue  might  give  rise  to  actiones  con- 
irarim.  These  four  kinds  of  contract  are  sale,  letting  and  hiring, 
partnership,  and  mandate.  (Tit.  22.) 

i.  Sale. — The  contract  of  sale  is  formed  as  soon  as  the  price,  i.e.  a 
definite  sum  of  money,  not  anything  else  than  money,  is  fixed  on.  Earn- 
est (arrhee),  previously  to  Justinian,  only  served  as  a proof  that  the 
contract  hail  been  made.  (Tit.  23.  pr.) 

Justinian  made  two  changes.  1.  If  the  parties  chose  to  reduce  their 
contract  to  writing,  which  they  need  not  do,  he  enacted  that  they  should 
not  be  bound  until  it  had  been  reduced  to  writing,  and  one  of  three 
conditions  had  been  fulfilled  : viz.  that  the]  writing  was  (o)  written  by 
the  parties,  or  (6)  signed  by  them,  or  (c)  formally  written  by  a notary. 
2.  The  eiirncst  {arrhee),  instead  of  a proof  of  the  contract,  became  a 
measure  of  damages  for  not  fulfilling  the  contract,  whether  written  or 
unwritten,  the  purcha.ser  forfeiting  the  earnest  if  he  retracted,  and  the 
seller  if  he  retracted  forfeiting  double. 

The  thing  sold  must  be  defined  in  some  way,  but  it  might  be  defined 
in  many  ways,  as,  e.g.,  by  selling  at  so  much  a head  the  fish  to  be  caught 
on  a day,  rei  speratoe  emptio,  or  the  chance  of  the  whole  take  of  fish  on 
a day,  spei  emptio.  (Tit.  23.  pr.,  and  note.) 

The  price  must  be  fixed  and  certain.  If  a thing  is  sold  at  the  price 
at  which  Titius  shall  value  the  thitig,  Justinian  decides  that  if  Titius 
does  fix  a value  this  is  a contract  of  sale ; but  if  he  does  not,  there  is 
no  contract  of  sale.  (1.) 

The  price  must  be  in  money,  or  else  the  contract  is  one  of  exchange 
{permutatio),  not  sale,  the  difference  being  that,  if  a contract  of  sale 
was  made,  the  consent  was  the  basis  of  the  contract,  but  in  exchange 
the  contract  was  made  re,  by  the  delivery  of  one  thing  in  exchange  for 
which  the  other  thing  was  to  be  given.  (2.) 

The  duties  of  the  seller  were,  1,  to  deliver  the  thing  and  to  give 
lawful  and  undisturbed  possession  of  it  (not  to  give  the  dominium  of 
it).  2.  To  recompense  the  buyer,  if  evicted.  3.  To  secure  the  buyer 
against  secret  faults.  If  secret  faults  were  discovered,  the  buyer  might 
at  his  option,  (a)  by  an  aciio  aestimalorin  recover  damages,  greater  or 
less,  according  as  the  seller  knew  (or  did  not  know)  of  the  faults,  or 
{b),  by  what  was  termed  reithibitio,  get  the  contract  rescinded,  and 
return  the  thing  to  the  seller.  But  this  was  not  all.  In  order  to  for- 
tify himself,  thp  buyer  frequently  exacted  by  stipulation  a promise  from 
the  seller  that  he  would  give  him  the  dominium,  and  that  if  the  buyer 
wa.H  evicted,  ho  would  pay  him  double  the  |mrchase  money.  After  the 
use  of  this  fortifying  stipulation  luwl  become  familiar,  it  was  held  that 
custom  so  far  imjHirted  such  a stipulation  into  the  contract,  that  the 
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buyer,  who  had  not  demanded  such  a promise,  and  who,  therefore, 
could  not  sue  ea:  stipulatu  if  evicted,  yet,  if  evicted,  could,  in  the  botm 
fidn  actio  empti,  recover  double  the  purchase  money,  on  the  ground 
that  the  seller  ought  to  put  the  buyer  in  as  good  a positiou  as  if  the 
stipulation  had  been  made. 

The  buyer  was  bound,  1,  to  make  the  seller  the  receiver  of  the 
money  fixed  as  the  price,  and,  2,  to  pay  interest  from  the  day  of  receiv- 
ing the  thing  until  he  paid  the  price.  (2,  note.) 

The  contract  of  sale  was  complete  when  the  price  was  fixed,  but 
the  thing  sold  remained  in  the  ownership  of  the  seller  until  he  delivered 
it.  If,  after  the  sale  was  made,  the  thing  bought  improved  in  value, 
the  buyer  profited,  and  if  it  lost  in  value  without  the  fault  of  the  seller 
the  buyer  had  to  take  it  as  it  was.  The  risk,  after  the  price  was  paid, 
was  that  of  the  buyer,  and  if  the  thing  was  wholly  lost,  by  some  cause 
beyond  the  control  of  the  seller,  the  loss  fell  on  the  buyer,  not  on  the 
seller,  although  the  seller  was  the  domiuus,  while  generally  it  is  true 
that  res  domino  peril.  But  then  the  seller  had  to  take  the  care  of  a 
good  paterfamilias  of  the  thing  while  it  was  in  his  custody,  and  if  he 
did  not,  the  buyer  could  sue  him  for  damages ; and,  if  the  seller  chose, 
he  might  take  even  a further  responsibility  and  specially  engage  to  be 
answerable  even  beyond  the  measure  of  responsibility  of  a bonus  pater- 
familias, as,  e.g.,  that  a slave  purchased  should  not  in  any  case  escape 
out  of  his  custody.  If  the  thing,  while  retained  by  the  seller,  was  in- 
jured or  stolen  by  a third  person,  the  seller  had  to  cede  to  the  buyer 
the  action  which,  as  dominus,  he  had  against  the  wrongdoer  or  thief.  (3.) 

The  contract  of  sale  might  be  made  to  bo  fulfilled  on  a condition 
hapi)euing,  or  to  be  at  an  end  on  a condition  happening,  or  with  a 
subsidiary  agreement  added  to  it,  such  as  (a)  that  it  might  be  rescinded 
if  the  seller  had  a better  offer  before  a given  day  (in  diem  addictiu),  or 
(b)  a lex  commissoria,  a general  agreement  for  the  rescission  of  the  con- 
tract, if  not  executed,  this  agreement  being  specially  used  to  enable  the 
seller  to  get  back  the  thing  if  he  had  delivered  it,  and  was  riot  paid  by 
a certain  day.  A seller  could,  under  Justinian,  have  a sale  rescinded, 
or  the  difference  made  up  to  him,  if  he  had  sold  for  loss  than  half  the 
value.  (4.) 

If  the  seller  knowingly  sold  something  that  cannot  be  sold,  as  a res 
pnblica,  or  a freeman,  the  buyer,  if  he  bought  in  ignorance,  could 
recover  from  the  seller  all  he  had  lost  by  entering  into  the  bargain ; he 
could,  e.g.,  get  interest  on  his  purchase  money. 

The  bonae  fidei  actio  of  the  buyer  was  termed  ex  empto  or  enipti, 
that  of  the  seller  ex  rendito  or  venditi.  (5.) 

ii.  Letting  on  Hike. — The  contract  of  letting  and  hiring  (Incatio- 
coiiductio)  is  the  second  of  the  consensual  contracts,  and  was  formed 
as  soon  as  the  jirice  of  the  letting  (merces)  was  fixed.  The  three  heads 
of  this  contract  were,  1,  loratio-ronductio  rertim,  where  one  person  let 
and  another  lured  a thing;  2,  locatio-coiulwtio  operarum,  where  one 
person  let  his  services  and  another  hired  them  ; 3,  locatia-comlHctio 
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operis  faciendi,  where  one  person,  the  locator,  delivered  over  a thing, 
to  have  something  done  to  it  for  a price,  by  another  person,  the  con- 
ductor. (Tit.  24.  pr.,  and  note.)  The  price  must  be  fixed,  but  might 
be  left  to  be  fixed  by  another  person  (1),  but  if  no  price  was  fi.xcd  the 
contract  was  not  technically  one  of  locatio-conductio,  but  was  an  in- 
nominate contract.  The  price  must  be  in  money,  and  so  if  one  man 
lots  his  ox  in  exchange  for  the  hirer  in  turn  letting  his  ox  to  the  first 
letter,  this  is  not  locatio-conductio,  but  an  innominate  contract.  (2.) 
Emphyteusis,  which  resembles  sale  in  tegard  to  the  largeness  of  the 
interest  passed  by  it,  and  locatio-conductio  inasmuch  as  the  property 
still  remains  in  the  creator  of  the  emphyteusis,  was  declared  to  be  a 
separate  form  of  contract  by  Zeno.  In  the  absence  of  special  agree- 
ment to  the  contrary,  the  risk  in  emphyteusis  of  a total  loss  fell  on  the 
owner,  the  risk  of  a jwrtial  loss  fell  on  the  occupier.  (3.)  If  a man 
gives  his  gold  to  a goldsmith  to  have  rings  made  of  it  for  a fixed  price, 
this  is  I'icatio-conductio  ; but  if  the  rings  are  to  be  made  of  the  gold  of 
the  goldsmith,  it  is  a sale.  (4.)  The  hirer  has  to  bestow  on  the  thing 
hired  the  care  of  a lionus  poter/amilias,  but  fortuitous  loss  falls  on  the 
owner,  that  is,  the  letter  (5) ; a distinction  being  thus  established  be- 
tween the  contract  of  locatio-conductio  and  that  of  sale,  where  the  risk 
of  fortuitous  loss  is  not  with  the  dominua,  the  seller,  but  with  the  buyer 
who  still  remained  possessor  in  the  eyes  of  the  law.  The  duties  of  the 
letter  were,  1,  to  give  the  hirer  the  free  use  of  the  thing ; 2,  to  guaran- 
tee him  against  eviction;  3,  to  reimburse  him  for  necessary  or  useful 
expenses.  The  duties  of  the  hirer  were,  1,  to  give  the  care  of  a Ixmiis 
pater/amilias  to  the  custody  of  the  thing ; 2,  to  give  the  thing  up  when 
the  term  of  hiring  was  at  an  end ; and  3,  to  pay  the  agreed  price  of 
hiring.  (Tit.  24.  pr.) 

The  contract  was  terminated,  1,  by  the  death  of  a person  who  had 
contracted  to  let  out  his  personal  services  or  who  specially  was  to  do  a 
thing ; but  it  was  not  terminated  in  other  cases  by  the  death  of  the 
locator  or  coruluctor,  the  contract  passing  to  the  heirs  of  each  (6) ; 
2,  by  the  sale  of  the  thing,  the  conductor  having  a right  to  damages 
against  the  locator  for  being  turned  out,  but  having  no  title  to  hold 
against  a purchaser ; 3,  by  rent  being  two  years  in  arrear ; or  by 
gross  misuse  on  the  part  of  the  conductor;  4,  by  the  locator  having 
indispensable  need  of  it ; and,  6,  by  the  conductor  being  prevented 
from  getting  benefit  from  it,  as  by  armed  force.  (6,  note.) 

The  liirer  had  the  actio  conducti ; the  letter  had,  1 , the  actio  locati, 
and,  2,  a real  action,  actio  Serviana,  by  which  he  was  enabled  to  seize 
on  the  farming  instruments  of  the  hirer  of  laud  if  rent  was  not  paid  ; 
and,  3,  could  apply  for  the  interdict  am  ScUvianum,  by  which  ho  got 
possession  of  things  pledged  for  the  rent  of  laud.  (Tit.  24.  pr.) 


iii.  Partneiwiiip. — The  third  kind  of  consensual  contracts,  partner- 
shi|>,  may  bo  considered  under  the  following  heads : — 

I.  The  ul/Jerla  oj  the  jiarhutrship. — Partnership  might  be 
versorutn  honorum  {Koivoiepaiia),  of  everything  belonging  or  ac^ 
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to  each  partner  in  any  way,  and  goods  belonging  to  the  partners  at 
the  time  of  the  contract  passed  to  all  without  delivery  ; (h)  universorum 
qmu  ex  qmeetu  veniunt,  of  things  acquired  in  the  course  of  business, 
but  not  of  inheritiinces,  legacies,  &c. ; (c)  riegoiiathnu  aJicujiis ; 
(//)  i^ectigalisy  for  farming  the  public  revenues:  {e)  ret  uuins.  (IMt.  25. 
pr.,  note.) 

2.  The  shares  of  the  partners. — In  the  absence  of  special  agree- 
ment each  partner  has  an  equal  share  in  the  profit  and  loss.  (1.)  But 
they  may  agree  that  one-third  of  the  profits  and  one-third  of  the  loss 
shall  belong  to  one  partner — or  one  may  have  the  profit  after  a balance 
lias  been  struck  and  not  be  responsible  for  loss — or  one  may  contribute 
money  and  another  only  services ; but  a leonine  partnership,  by 
which  one  partner  took  all  the  profit,  was  not  permitted.  (2.)  If  a 
share  of  gain  is  assigned  to  one  partner,  he  has,  in  the  absence  of 
special  agreement,  to  tiike  an  equal  share  of  loss.  (3.) 

3.  The  dissolution  of  the  partnership. — A partnership  was  dis- 
solved (a)  ex  personist  when  one  partner  was  dead  or  incapacitated. 
As  to  death,  it  may  be  remarked  that  the  death  of  one  of  many 
partners  dissolved  the  whole  partnership,  but  that  a societas  vectigalis 
passed  to  the  heirs.  (5,  note.)  Incapacity  might  under  Justinian  be 
caused  by  puhliratio  or  confiscation,  when  the  fiscus  was  looked  on  as 
the  successor ; and  this  was  one  of  the  consequences  of  the  maxima 
or  media  capitis  deminutio.  (8,  note.)  {b)  Ex  rebus,  when  the 
purpose  of  the  partnership  has  been  accomplished,  or  the  condition  to 
which  it  was  made  subject,  for  partnei*ship  might  be  made  condition- 
ally, has  been  fulfilled  (4,  note),  or  when  the  subject  matter  of  the 
partnership  has  ceased  to  exist,  as  in  the  case  of  a cessio  bonorum, 
when  the  goods  of  the  insolvent  were  all  lost  to  him.  (7.)  But  the 
outgoing  partner  might  form  a new  partnei*ship  with  his  old  partners, 
and  as  partnership,  being  a contract  jus  gtmiinm,  could  be  formed 
with  a peregrin  us,  a new  partnership  might  bo  formed  even  with  a 
person  who,  having  undergone  the  media  capitis  deminutio,  had  lost 
his  civitas.  The  minima  capitis  deminutio  did  not  dissolve  a partner- 
ship, and  a person  arrogated  or  emancipated  was  still  a partner.  (8.) 
(c)  Ex  voluntaie,  when  one  partner  wished  to  retire ; but  if,  when  the 
partnership  is  universorum  bonorum,  he  renounces  from  a desire  to 
profit  exclusively  by  some  gain,  as  an  inheritance  accruing  to  himself, 
he  is  compelled  to  share  this  gain  with  his  partners.  (4.)  (d)  Ex 
actions,  when  one  partner  compelled  a dissolution  by  action,  (e)  Tem- 
pore, by  the  time  during  which  the  partnership  was  to  last  having  expired. 

4.  The  poicers  and  duties  of  the  partners. — Each  partner  was  the 
mjmdatary  of  the  others,  but,  for  anything  beyond  mere  ordinary 
administration,  required  an  express  mandatum.  Properly,  only  the 
particular  partner  who  was  party  to  a contract  could  sue  or  be  sued 
by  third  partic.s,  but  the  pnetor,  if  nece.s.sary,  allowed  actions  to  l>e 
brought  by  or  ugaiiKst  the  other  jcirtners.  hljich  partner  luwl  a bon<je 

Jidei  action  pro  socio  against  the  others  to  recover  his  just  expenses 
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and  make  them  answerable  for  his  losses  or  their  negligence.  (2,  note  ) 
Kich  jiartnor  \va.s  bound  to  take  as  much  cjiro  of  goods  belonging  to 
the  imrtnership  us  he  did  of  his  own,  and  to  this  extent  he  was 
answerable,  not  only  for  dolun,  but  culpa.  (9.) 

There  was  such  a /mfemitas  between  partners,  that  while  on  the 
one  hand  a i>artner  could  not  in  an  acliu  jiro  socio  be  condemned 
be^’ond  his  means  {lieiicjicitm  cojiijicleiitia),  yet  condemnation  in  this 
action  carried  infamy  with  it.  If  a partner  committed  a delict  against 
his  partners,  they  haxl  the  a[ipropriate  aciio  ex  delicto  against  him,  and 
a partition  of  the  purtnerehip  property  could  bo  enforced  by  an  actio 
communi  dicidundo.  (9,  note.) 

iv.  Mandate. — The  fourth  of  the  consensual  contracts  is  mandate, 
by  which  one  person  charges  another  to  do  something ; originally,  one 
friend  (the  mandator)  charges  another  friend,  in  whom  he  has  confi- 
dence (the  maiidalariue),  to  do  something  for  him,  and  us  a pledge 
]>laces  his.  hand  in  his  friend's  {manun  datio).  The  relations  thus 
created  were  afterwards  enforced  by  the  bonw  fidei  actions  mandati 
direeta,  by  which  the  mandator  compelled  the  mandatarim  to  account 
to  him,  and  mawlati  contraria,  by  ndiich  the  mandatariua  compelled 
the  mandator  to  reimburse  him  for  expenses  and  losses.  (Tit.  26.  pr., 
note.)  The  original  character  of  the  contract  was  traceable  in  mandate 
always  remaining  a gratuitous  contract  (13),  and  the  mandaiariun  who 
was  adjudged  in  an  action  to  have  failed  to  discharge  his  duty  was 
stamped  with  infamy.  (Tit.  26.  pr.,  note.) 

Gradually  the  scope  of  mandate  was  much  enlarged  by  the  pnetor 
allowing  third  parties  with  whom  the  mandrdarius  had  oontractod  to 
sue  or  be  sued  by  the  mandator,  in  the  form  of  actiones  utiles.  There 
were  still  some  acts,  such  as  making  a testament,  or  entering  on  an 
inheritance,  which  every  man  must  do  for  himself ; but,  in  general 
terms,  it  may  be  said,  that  a law  of  agency  was  thus  created,  as  these 
actions  could  be  brought  without  the  concurrence  of  the  agent  or  pro- 
curator, and  thus  the  principal  and  third  parties  were  placed  in  direct 
relations.  (Tit.  26.  pr.,  note.) 

Forms  of  Mandate. — Mandate  may  assume  five  forms,  according 
to  the  persons  interested  in  the  contract.  It  may  be  made  (a)  for  the 
benefit  of  the  mandator  only,  as  when  be  charges  the  mandalarius  to 
buy  an  estate  for  him.  (1.)  (f>)  For  the  benefit  of  the  mandator  and 

tho  7nandatarius,  as,  1,  when  the  mamlator  guarantees  a loan  which 
the  mandalarius  makes  with  interest  to  a third  party,  but  for  the 
benefit  of  the  mandator;  or,  2,  when  the  mandator,  being  already  s 
fiiiejussor,  gives  the  mandalarius,  who  is  about  to  sue  him  as  such,  a 
mandate  to  sue  tho  principal  at  the  risk  of  tho  mandator  (here  both 
gain,  or  mther,  before  Justinian  introduced  the  benejicium  ordinis, 
they  gained,  the  mandator  by  having  the  principal  sued  first,  and  the 
mandalarius  by  having  two  persons  to  sue,  one  after  tho  other) ; or,  3, 
when  the  debtor  gives  the  creilitor  a mandate  to  stipulate  for  something 
owed  to  tho  mandator  by  a thiid  party,  (Here  again  both  benefit;  the 
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mandator  gets  his  debt  collected  for  him,  and  the  mandataHtis  has  two 
persons  to  sue.)  (2.)  (c)  For  the  benefit  of  a third  person,  as  a man- 

date to  manage  the  affairs  of  Titius.  {d)  For  the  benefit  of  the 
mandator  and  a third  person,  as  when  the  mandaiarius  is  charged  to 
buy  an  estate  for  Titius  and  the  mandator  jointly,  (e)  For  the  benefit 
of  the  marulatarius  and  a third  person,  as  when  the  mandator  charges 
the  mandatarius  to  lend  money  at  interest  to  Titius,  an  opportunity  of 
lending  money  at  interest  being  here,  as  above  in  (h  1),  treated  as  a 
benefit  to  the  lender.  (5.)  A mandate  for  the  benefit  of  the  maitda- 
tanua  only,  as  to  invest  his  money  in  the  purchase  of  an  estate,  is 
merely  a piece  of  advice,  and  cannot  be  reckoned  a mandate  at  all, 
unless  the  mandator  meant  to  say  that  if  his  advice  was  followed,  he, 
and  not  the  mnndatariusy  was  to  take  the  risk.  (6.)  A mandate  may 
be  made  conditionally,  or  to  have  effect  from  a particular  time.  (12.) 

Mandate  used  as  a mode  of  Suretyship. — A mandate  was  almost 
the  same  as  fidejussio  as  a means  of  creating  suretyship,  and  w^as 
subject  to  the  same  general  rules  as  to  the  inability  of  women,  under 
the  senaiusconsultum  Velleia7mm,  to  enter  into  it  for  this  purpose,  and 
as  to  the  benefits  of  discussion  (ordtnis),  i.e.  that  the  principal  should 
be  sued  first,  under  Justinian,  and  of  division,  that  is,  that  the  liabili- 
ties of  co-sureties  should  be  divided  among  them,  under  Hadrian’s 
rescript,  and,  to  some  extent,  of  the  cession  of  actions.  But  the  man- 
dator and  JUJejussor  differed  in  some  respects.  1.  The  mandator  was 
considered  sometimes  more  responsible.  It  was,  for  instance,  doubted 
by  the  jurists  whether,  if  an  adolescent  who  had  borrowed  under  a 
guarantee  was  restiiutus  in  intecjrum,  the  creditor  or  the  fidejussor  was 
to  suffer  the  loss,  but  it  was  considered  clear  that  the  mandator  rather 
than  the  creditor  was  to  suffer.  2.  Before  the  time  of  Justinian,  who 
placed  them  on  an  equality,  the  ddejussor  was  released  by  the  principal 
being  sued — not  so  the  mandator,  as  his  contract  was  a separate  one. 
3.  The  fidejussor  could  not  demand  that  the  actions  against  the  debtor 
and  the  co-sureties  should  be  ceded  to  him  after  a litis  contestatio  in  a 
suit  by  the  creditor  against  the  fidejussor ; but  the  mandator  was  not 
affected  by  a litis  contestatio  or  judgment  in  an  action  against  the 
debtor.  4.  The  mandator  was  released  if  the  creditor  had  wilfuUy 
abandoned  any  of  the  remedies  the  mandator  could  call  on  him  to 
cede,  while  the  fidejussor  could  only  call  on  the  creditor  to  cede  such 
as  ho  had  to  cede.  (6,  note.) 

Duties  and  powers  of  the  Mandatarius. — No  one  need  accept  a 
mandate,  but,  if  accepted,  it  must  bo  executed,  unless  renounced  soon 
enough  for  the  mandator  to  carry  out  his  purpose  himself  or  through 
another.  Otherwise  the  mandatarius  will  be  liable  to  an  actio  mandati, 
unless  some  such  reason  as  a sudden  illness  or  enmity  has  prevented 
him  from  renouncing  or  renouncing  soon  enough.  (11.)  If  the  num- 
dator  revokes  before  execution,  the  mandate  is  at  an  end.  (9.)  A 
mandate  is  also  extinguished,  if,  l>cforo  it  is  executed,  either  the  man- 
dator or  viatuiatarius  dies,  but  the  jnarulatai'ius  has  an  artio  mandati, 
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if  he  executes  the  mandiitc  when  the  mamlatur  is  really,  but  not 
his  knowledge,  dead  ; just  as  a ]>iiynjcnt  to  a steward,  enfranchisod  or 
ceasing  to  have  power  to  act  as  steward,  is  good  against  his  master  if 
the  person  paying  the  money  does  not  know  that  the  steward  is  not 
still  a slave  or  has  ceased  to  have  power  to  act  as  stcwanl.  (10.)  A 
mandate  contra  honos  mores,  as  to  commit  theft,  is  not  obligatory ; the 
mamlatarius  may  have  to  pay  a penalty  in  such  a case,  but  ho  has  no 
remedy  against  the  person  who  charges  him  to  commit  the  theft.  (7.) 
The  mandatarius  must  not  exceed  the  limits  of  his  mandate.  If  a 
maniaior  charges  the  mandatarius  to  spend  100  aurei,  the  maiidaia- 
rius  may  spend  less,  but  not  more  ; and  he  can  make  the  mamlator 
rcsiMiisible  up  to  100  aurei,  though  not  for  the  excess.  (8.)  In  the 
execution  of  the  mandate,  the  mamlatarius  was  bound  to  exercise  the 
diligence  of  a bonus  pater/amilias.  (11,  note.) 

Orutuitous  character  of  the  Contract. — A mandate  is  always  gratui- 
tous ; and  a contract  which,  if  gratuitous,  would  be  a mandate,  will, 
if  not  gratuitous,  almost  always  take  the  form  of  locaiio-coruluctio,  and 
so  vice  versa,  if  a person  gives  out  his  materials  to  be  done  something 
with,  but  does  not  fix  the  price,  an  actio  mandati  may  be  brought. 
But  although  the  mandate  was  gratuitous,  yet  an  honorary  payment 
{hmurrarium)  might  be  arranged  for  and  given,  as  to  doctors,  Ac.,  and 
although  the  payment  could  not  be  enforced  by  an  action,  yet  the 
magistrate  in  the  exercise  of  his  extraordinary  jurisdiction  would 
regidate  it  and  see  it  was  paid.  (13.) 

Obligations  quasi  kx  Contractu. — We  now  come  to  cases  where 
an  obligation  exists,  not  arising  from  a contract,  but  from  such  a state  of 
things  that  one  man  is  bound  to  another  as  if  there  was  a contnict. 
These  obligations,  moreover,  resemble  not  only  obligations  generally, 
but  those  arising  from  some  particular  form  of  contract.  The  first 
three  of  the  examples  that  follow,  for  instance,  closely  approach  obli- 
gations arising  from  a mandate.  The  next  two  closely  approach  obli- 
gations arising  from  a societas.  The  last  closely  approaches  the 
obligation  arising  from  mutuum.  (Tit.  27.  pr.  6.) 

The  following  are  the  examples  (which  are  merely  examples)  given 
in  the  Institutes. 

1.  If  one  man  manages  the  affairs  of  another  who  is  absent,  without 
being  charged  to  do  so,  there  is  no  contract  between  them,  but,  in  order 
that  the  affairs  of  absent  people  might  not  be  neglected,  the  law 
treated  the  parties  as  if  a mandate  had  been  given,  the  person  whose 
affairs  had  been  managed  having  an  actio  negotiorum  gestorum  against 
the  gestor  to  make  him  account,  and  the  gestor  having  an  actio  con- 
traria  against  him,  but  (in  distinction  to  the  case  of  a mandate)  only 
for  what  he  has  usefully  expended,  not  for  all  his  expenses.  The 
gestor  has  to  show  the  diligence  of  a bonus  paterfamilias.  (1.) 

2.  Tutors  and,  3,  curators  are  bound  to  the  pupil  or  adolescent, 
who  have  a direct  action  to  make  them  account,  and  are  subject  to  a 
contrary  action  for  losses  and  all  expenses.  (2.) 
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4.  If  two  persons,  not  beitif;  iKirtnors,  Imve  a thing  in  coinnion, 
ami  one  has  recoivcd  the  fruits  or  iHirne  necessiiry  or  useful  cx[icn8e8, 
ho  can  be  sued  or  sue  as  if  the  other  liad  been  a partner  (3) ; ami,  5, 
the  same  may  be  said  of  two  co-heirs,  who  liave  a right  to  apply  to 
have  the  inheritance  divided.  (4.) 

6.  The  heir,  though  not  bound  by  a contract  to  the  legatee,  is 
under  an  obligation  to  him,  qtiagi  ex  eontraetu,  to  carry  out  the  dis- 
positions of  the  testator,  and  the  legatee  had  an  actio  ex  lestametito  to 
make  him  do  this ; having  also,  if  a particular  thing  was  so  given  as 
a legacy  as  to  give  the  legatee  the  right  to  bring  a in'ntfica/io,  the 
choice  between  the  real  and  the  personal  action.  (5.) 

7.  A person  to  whom  money  not  due  is  paid  by  mistake,  is  not 
lx)und  by  a contract,  for  payment  is  generally  rather  the  fulfilment 
than  the  origin  of  a contract,  but  he  is  bound  to  repay  it  by  an  obli- 
gation yiiogi  ex  contractu.  (6.) 

In  order  that  the  person  i>aying  might  bo  able  to  recover,  three 
conditions  must  be  fulfilled  : (a)  the  payment  must  be  really  not  due  ; 
a person  could  not  recover  if  what  he  paid  was  due,  althoiigh  by  a 
merely  natural  obligation,  or  if  ho  paid  sooner  than  necessary  what  he 
must  some  day  pay  ; but  he  might  recover  what  he  j)aid  under  a con- 
ditional undertaking  before  the  event  happened ; (A)  he  must  have 
paid  under  a mistake  arising  from  ignorance  of  fact  or,  perhaps,  of 
law  ; for  if  he  paid  knowingly  he  wiis  treated  as  having  made  a gift.  (6.) 
In  one  case,  money  paid  when  not  due  could  not  be  recovereil ; vis. 
when  he  who  paid  was  liable,  on  denying  liability,  to  pay  double  the 
amount  claimed,  as  he  would  be  if  he  denied  that  a judgment  pro- 
nounced against  him  had  been  ])ronounced,  or  in;  actions  under  the  lex 
AquiUa,  or,  before  Justinian,  in  cases  of  legacies  given  per  damna- 
tionem.  Justinian  put  all  legacies  and  fideicommirsa  on  the  same 
footing  in  this  respect,  but  only  in  favour  of  certain  legatees,  such  as 
churches,  asylums,  monasteries,  and  so  forth.  If  a jierson  in  such 
cases  chose  to  pay  the  simple  sum  claimed,  he  could  not  recover  it,  as 
he  was  taken  to  have  paid  it  to  obtain  security  from  the  penalty.  (7.) 

The  person  who  had  paid  money  by  mistake  was  much  in  the  posi- 
tion of  a person  who  had  made  a mutuum,  and  the  coiidiciio  indehiti, 
by  which  he  recovered,  closely  resembled  the  actio  ex  mtUuo.  But  the 
eoluHo  indetnti  extended  to  many  other  things  than  the  payment  of 
money.  It  comprehended  anything  done  or  given  over  by  mistake, 
and  the  analogy  to  the  mutuum  ceased  to  be  apparent.  (6,  note.) 

AcQUtsmoN  OF  Oblioatioss  throboh  others. — Fathers  and  masters 
aetjuire  obligations,  i.e.  are  creditors,  and  can  bring  actions,  through 
sons  in  potentate  (subject  to  the  changes  made  by  Justinian  as  to 
the  jieeulium,  the  father,  however,  having  alone  the  right  to  bring  the 
action  when  he  had  the  usufnict)  and  slaves.  (Tit.  28.  pr.)  In  the 
cases  of  slaves,  or  of  persons  sup|X)sed  to  be  slaves,  of  whom  there  is 
Iona  fide  possession  or  a usufruct,  the  mitster  acquires  the  obligations 
as  to  all  that  arises  from  their  labours  or  from  something  l>elongiiig 
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to  the  muster.  In  the  case  of  slaves  of  whom  tlie  master  has  the  use, 
the  ma.stcr  acquires  tlie  obligations  as  to  all  that  arises  from  their 
labours  expeiulcd  on  the  master’s  property.  (1,  2.)  The  slave  held  in 
common  acquires,  in  the  absence  of  something  to  show  tlie  contrary, 
for  his  masters  in  proportion  to  their  interest  in  him.  (3.)  The  Insti- 
tutes do  not  notice  the  acquisition  of  obligations  through  procurators. 

Dissolution  op  Oulioations. — The  last  Title  of  this  Book  treats 
of  the  dissolution  of  obligations,  and  the  case  of  obligations  being  dis- 
solved tpKO  jure  must  be  distinguished  from  that  of  the  right  to  sue  on 
an  obligation  being  met  by  an  exception,  a subject  reserved  for  the 
4th  Book.  There  arc  three  modes  of  the  dissolution  of  contracts 
noticed  in  the  Institutes:  1.  Payment;  2.  Novation;  3.  Use  of  a form 
of  dissolution  corresponding  to  the  form  of  the  obligation.  (Tit.  29.) 

i.  PaymeiU. — Soluiiu,  a term  applicable  generally  to  every  mode  of 
loosening  the  tie  of  the  obligation,  is  specially  applied  to  payment  in 
its  widest  sense,  i.e.  executing  the  contract.  There  are  as  to  this 
three  questions  U)  be  ansivered  : 1.  Who  may  pay?  Either  the  debtor 
himself  may  pay,  or  any  third  person  with  or  without  the  debtor’s 
knowledge,  or  even  against  his  will,  may  pay  for  him.  If  the  debtor 
pays,  the  fid>jimor  is  released,  and  if  the  jHejmsor  pays  and  docs  not 
require  the  actions  to  be  ceded  to  him,  the  principal  is  released.  2.  To 
whom  might  the  payment  be  made?  To  the  creditor  himself,  his 
authorised  agent,  to  the  tutor,  curator,  or  authorised  pupil.  3.  What 
might  be  given  in  payment?  Not  only  the  thing  itself,  but,  with  the 
consent  of  the  creditor,  something  else  in  lieu  of  it.  (Tit.  29.  pr.) 

ii.  Novation. — Novation  is  the  dissolution  of  one  obligation  by  the 
formation  of  another.  Any  contract,  civil  or  natural,  could  be  extin- 
guished by  a new  contract,  operating  either  civilly  or  naturally,  being 
formed ; the  new  contract  being  one  either  litter or  (so  genemlly  as 
to  bo  spoken  of  as  the  one  recognised  mode)  verhu.  The  new  contract 
must  be  different  from  the  old,  and  might  be  different  in  three  ways : 
1.  The  terms  might  be  altered  ; 2.  A new  debtor  might  be  introduced, 
and  even  if  the  new  debtor  is  unable,  as  e.g.  an  unauthorised  pupil,  to 
contract,  still,  though  the  new  contract,  except  as  a natural  obligation, 
is  void,  yet  the  first  is  extinguished ; but  it  would  be  otherwise  if  the 
new  contract  had  been  made  with  an  unauthorised  slave,  for  then  there 
would  be  no  new  contract  at  all.  The  now  debtor  might  be  substituted 
even  without  the  consent  of  the  old  debtor ; this  new  debtor  was  termed 
expromissor,  in  the  strict  sense  of  that  word.  If  the  old  debtor  sub- 
stituted another  person  as  the  new  debtor  in  his  own  place,  this  was 
termed  deletjatio.  A new  creditor  might  also  be  introduced.  3.  If  the 
parties  remained  the  same,  then,  if  the  preceding  contract  was  not  a 
stipulation,  the  forming  the  same  contract  by  stipulation  operated  as  a 
novation  of  the  first  contract ; but  if  the  preceding  contract  is  a stipu- 
lation, something  now  must  be  introduced ; conditions  of  time  or 
Jidfjussores,  for  example,  must  be  added  or  taken  away.  If  the  second 
contract  is  made  conditionally,  the  first  is  not  extinguished  until  the 
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s'l'cond  becompB  operative  by  the  condition  having  been  fulfilled.  (Tl, 
and  note.) 

J iiHtinian  enacted  that  no  contract  should  be  extinguished  by  a new 
one  being  fonned,  unless  the  parties  clearly  expressed  their  intention 
that  this  should  be  the  effect  of  the  new  contract.  (3.) 

lV)th  the  lilig  eoutestatio  and  a judgment  produced  a not-cUio,  but 
the  eflect  was  not  exactly  the  same  as  in  novatio  proper,  as  the  bene- 
ficial accessories  of  the  old  contract,  such  as  pledges  and  interest,  were 
continued.  (3,  note.) 

iii.  Form  of  Dmolution  corresponding  to  the  Forms  of  the  Obliga- 
tion.— If  payment  was  not  made,  nor  novation  made  by  a new  stipu- 
lation, and  the  parties  had  made  a contract  of  rtexum,  or  verbis,  or 
lif/eris,  a form  (imaginaria  solutio)  had  to  be  gone  through  to  get  rid 
of  the  contract,  corresponding  to  the  form  in  which  the  obligation  hail 
been  contracted.  A nezum  was  dissolved  by  the  debtor  striking  the 
scale  with  a piece  of  money  and  giving  it  to  the  creditor  as  representing 
the  debt ; and  this  form  was  used  to  remit  payment  of  a legacy  /«?r 
damnationem,  or  of  money  due  on  a judgment,  or  of  anything  certain, 
pomiere,  numero  mensurave.  (Tit.  29.  pr.,  note.)  A contract  verl/is  was 
dissolved  by  acceptilatio,  i.a  by  the  creditor  saying  Haheo  to  the 
debtor’s  question  Hahesne  ar.ceptnm  t (1.)  A contract  lilteris  was 
dissolved  by  the  debtor  making  the  expensilatio  of  an  imaginary  pay- 
ment in  his  books. 

A contract  re  was  dissolved  by  the  thing  being  retunied,  and  one 
made  consensv,  was  dissolved  by  consent,  if  each  party  could  be  put  in 
his  former  position.  (4.) 

If  a contract  had  been  made  in  some  other  way  than  verbis,  and 
the  parties  subsequently  went  through  an  aeceptilaiio,  this  operated  as 
giving  an  exception  preventing  the  creditor  from  suing.  But  in  order 
that  the  preceding  obligation  might  be  extinguished,  and  not  merely 
an  exception  allowed,  there  was  invented  what  was  termed  the  Agiiilian 
stipulation.  The  terms  of  the  former  contract  were  thrown  into  the 
form  of  a stipulation,  which  extinguished  the  old  contract  by  novation, 
and  then  this  new  stipulation  was  dissolved  by  aceejitilatio.  (2.)  Ac- 
a'ptilalio  may  be  applied  to  a part  of  a debt  as  well  as  to  the  whole.  (1.) 

There  were  also  the  following  modes  in  which  an  obligation  might 
be  dissolved  besides  the  three  above  mentioned:  1.  The  obligation  be- 
coming impossible  to  execute,  as  if  the  thing  perished.  2.  Confusio, 
i.e.  the  personae  of  the  creditor  and  the  debtor  becoming  merged,  as  if 
the  debtor  became  heir  to  the  crislitor.  3.  Compensatio,  or  set-off,  in 
the  sense  that  it  was  taken  notice  of  in  bonce  fulei  actions  without  an 
exception.  (4,  note.) 
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BOOK  IV. 

DBLicra. 

We  now  proceed  to  notice  obligations  arising  «r  delicto,  or  iptnsi  ex 
delicto. 

Delicts. — Obligations  arising  from  delicts — i.e.  violations  of  the 
rights  of  property,  or  of  any  of  the  other  rights  in  rern,  such  as  liberty, 
security,  or  reputation — arise  from  the  thing  done  {ex  re),  without 
necessary  reference  to  an  evil  intent,  and  the  kinds  of  delicts  recognised 
by  the  law  are  four : — Fwtum,  riipina,  damni  injuria,  injuria.  (Bk. 
iv.  Tit.  1.  pr.) 

FunruM. — Theft  is  the  fraudulent  dealing  with  a moveable  thing,  in- 
cluding things  moved  from  the  soil,  or  with  its  use  or  its  possession.  (1.) 
By  fraudulent  is  meant  ‘ with  the  intention  of  committing  a theft,’ 
and  among  impiitmres  it  was  only  a person  puljertati  proximus  who  was 
held  old  enough  to  have  such  an  intention.  (18.)  If  a borrower  converts 
the  thing  borrowed  to  a purptise  other  than  that  for  which  it  was  lent, 
he  does  not  commit  a theft,  if  he  honestly  thinks  the  owner  would  permit 
it  (7),  or,  whether  he  thinks  so  or  not,  if  the  owner  would,  as  a matter 
of  fact,  have  permitted  it.  (8.)  But  a person  tempting  a slave  to  bring 
him  the  property  of  his  master,  and  then  receiving  the  things  by  direc- 
tion of  the  master  to  whom  the  slave  has  revealed  the  facts,  is  guilty 
both  of  theft  and  of  corrupting  a slave.  (8.)  There  is  theft  of  the  use 
of  a thing,  as  when  a creditor  or  a depositary  uses  for  his  own  purposes 
the  thing  committed  to  him  as  a pledge  or  in  deposit,  or  a borrower 
uses  a thing  for  a purpose  other  than  that  for  which  it  is  lent,  e.g. 
borrows  a horse  for  a ride,  and  takes  it  into  battle.  (6.)  There  is  theft 
of  the  jossession,  as  if  a debtor  takes  from  the  creditor  the  thing  he  has 
pledged  to  him.  Free  persons,  as,  e.g.,  children  in  potentate,  are  among 
the  things  that  may  come  within  the  law  of  theft.  (10.)  A person  who 
assists  in  a theft,  as  by  placing  a ladder  by  which  the  thief  mounts,  is 
liable  to  an  action  of  theft,  but  not  so  if  he  only  counsels  the  theft.  (11.) 
If  persons  in  the  power  of  another  steal  from  that  person,  they 
cannot  be  sued  for  theft  by  that  person,  but  the  thing  is  furtiva,  and 
cannot  be  acquired  by  usucapion,  and  a person  assisting  them  is  liable 
to  an  action  of  theft.  (12.) 

In  case  of  theft  the  owner  of  the  thing  could  sue  for  the  thing,  if 
in  the  possession  of  the  thief,  by  the  ordinary  means,  vituiicuiio,  or  an 
action  a<l  ejrhilicTuhmi,  and,  if  the  thing  was  no  longer  in  the  pos.scssion 
of  the  thief,  he  could  recover  the  value  of  the  thing  stolen  and  interest 
by  a condicHo  furtirn,  or  he  might,  if  he  pleased,  bring  this  action 
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iiltliough  tho  thing  was  in  the  tliief’s  [xiSBessiou.  But,  besides  these 
actions,  he  had  an  actio  furti,  an  action  to  recover  a penalty  for  the 
wrong  done  him  ; but  this,  though  it  could  bo  brought  by  the  heirs  < £ 
the  owner,  could  not  be  brought  against  those  of  the  thief.  (19,  suid 
note.)  It  could,  as  we  have  just  seen,  be  brought  against  the  accom- 
plices of  the  thief.  (11.) 

Two  questions  arise  as  to  this  action.  1.  What  was  the  amount 
of  the  penalty  1 2.  Who  could  bring  the  action  ? 

1.  The  amount  of  tho  penalty  varied  according  as  the  theft  was 
manifest  or  not  manifest.  A manifest  theft  is  one  in  which  the  thief  is 
detected  in  the  act,  or  in  the  place  of  the  theft,  or  with  the  thingj  on 
him  before  he  reaches  his  destination.  The  penalty  for  a manifest 
theft,  which  had  been  under  the  Twelve  Tables  for  a slave  death,  iuid 
for  a freeman  being  given  over  as  a slave  to  the  person  injured,  was 
fixed  by  the  prmtors  at  four  times  tho  value  of  the  thing  stolon.  The 
jHjnalty  for  non-manifest  theft  wa.s  twice  the  value.  Any  accidental 
circumstance  that,  at  tho  time  of  the  theft,  gave  a special  value  to  the 
thing,  was  reckoned  in  tlm  value,  the  quiulruple  or  double  of  which  was 
to  be  given.  (3,  6.)  In  the  older  law  there  had  been  other  variations 
of  theft,  or  concealing  stolen  property,  to  which  actions  had  been 
attached,  with  varying  penalties,  under  the  heads  of  furturn  amceptum, 
vhtalwn,  prohibitum,  and  non  exhibitum.  (4.) 

2.  Tho  person  or  persons  who  were  interested  in  the  thing  not  being 
lost  could  bring  the  aeiio  furti.  In  the  case  of  a thing  subjected  to  a 
usufruct,  both  the  dominua  and  the  usufructuary  had  such  an  interest, 
and  both  could  bring  the  action.  (13,  note.)  The  creditor,  from  wdiotu  a 
thing  given  in  pledge  is  stolen,  even  if  the  debtor  is  the  thief,  may  bring 
it,  because  to  have  the  thing  pledged  in  possession  is  a gain,  although 
the  debtor  may  be  able  to  pay.  (14.)  The  bona  jvle  purchaser,  too,  has 
the  action,  although  he  is  not  the  dominun.  (16.)  The  conductor  opens, 
tho  tailor  or  fuller  who  has  clothes  to  mend  or  clean,  can  bring  the 
action,  if  he  is  solvent,  and  tho  owner  cannot ; for  as  he  has  his  remedy 
against  the  tailor,  the  owner  h.as  nut  an  interest : but  if  the  tailor  is 
insolvent  tho  owner  can  bring  the  action.  (15.)  The  same  rule  applied 
before  Justinian  to  the  boiTOwer  under  a commodatum,  but  under 
Justinian  tho  lender  had  his  choice.  If  he  chose  to  bring  the  action 
against  the  thief,  tho  borrower  was  freed  from  responsibility.  If, 
knowing  of  the  theft,  he  chose  to  suo  the  bonxiwer,  then  the  borrower 
had  the  action  against  the  thief  so  far  as  he  paid,  but  tho  lender  had 
not,  whether  the  borrower  was  solvent  or  not.  If  the  lender,  igriorant 
of  the  theft,  brought  an  action  against  the  borrower,  he  might,  on 
knowing  the  facts,  desist  from  that  action,  and  sue  the  thief,  and  then 
the  Ixjrrower  was  free,  whatever  the  result  of  the  action  against  the  thief 
might  l>e.  (16.)  A depositary,  not  being  answerable  for  culpa  levis, 
hail  no  interest  sufficient  to  sujijwrt  Ihe  action,  and  the  owner  oidy  could 
bring  it.  (17.)  A mere  interest  in  a thing  not  delivered  being  safe, 
such  as  that  of  a jierson  to  whom  a thing  was  due  under  a stipulation. 
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or  that  of  a creditor  in  anything  belonging  to  hie  debtor,  was  not  suffi- 
cient to  support  the  action.  (13,  note.)  A sepamte  action  against  each 
offender  could  be  brought  for  the  full  penalty.  (17,  note.) 

IloNA  VI  RAPTA. — The  prwtor  instituted  an  action  to  meet  the  case 
of  goods  being  taken  by  violence,  the  plaintiff  being  allowed  to  recover, 
if  he  brought  his  action  within  a year,  the  thing  or  its  value,  and  also 
three  times  its  value  as  a penalty;  or,  if  he  brought  his  action  after  a 
year,  the  thing,  or  its  value,  only.  It  was  necessary  that  the  act  should 
be  committed  dolo  malo,  and  not  through  im  honest  mistake,  but  the 
value  of  the  thing  was  iuunaterial,  and  one  person  acting  alone  could 
commit  the  act ; nor  did  it  make  any  difference  whether  the  robber  was 
or  was  not  taken  while  committing  the  robbery,  but  the  action,  being 
partly  penal,  could  not  bo  brought  against  the  heirs  of  the  wrongdoer. 
(Tit.  2.  pr.,  1.)  It  w’as  not  necessary  that  the  thing  taken  should  have 
been  among  the  goods  of  the  plaintiff.  If  it  was  taken  from  among  his 
goods,  that  was  enough ; and  so  even  the  depositary  might  bring  this 
action,  as  could  all  those  who  could  bring  an  aciio  furti.  (3.)  The 
aclio  vi  bonurum  raptm-um  only  applied  in  case  moveables  were  taken, 
but  a constitution  of  Valentiniau,  Theodosius,  and  Areadius  providctl 
that  if  moveables  were  taken,  or  immoveables  seized  on  by  force,  the 
wrongdoer,  if  he  was  the  owner,  lost  the  property  in  the  thing ; if  ho 
was  not  the  owner,  he  had  to  give  up  the  thing  and  to  pay  its  value  by 
way  of  penalty.  (1,  note.) 

Lex  Aquilia. — The  lex  Aijuilia  consisted  of  three  heads,  the  second 
of  which  had  reference  to  aceeptilatin,  and  it  is  only  the  first  and  third 
which  bear  on  the  subject  of  delicts.  (Tit.  4.  j>r.) 

1.  The  first  head  gave  an  action  damni  injurue  to  the  owner  of  a 
slave  or  any  quadruped  reckoned  among  cattle,  i.e.  horses,  asses,  swine, 
Ac.,  but  not  dogs  or  wild  animals  (1),  killed  without  right,  but  without 
reference  to  the  intent  of  the  wrongdoer.  Was  the  person  killing  the 
slave  in  fault  1 was  the  question  asked.  A soldier  throwing  a javelin  in 
a place  appropriated  to  military  exercises,  and  accidentally  killing  a slave, 
would  not  bo  liable,  but  if  he  was  in  any  other  place  he  would  bo.  (4.) 
A person  cutting  down  a tree  near  a public  path  would  be  liable 
if  he  did  not  give  warning,  but  not  if  he  gave  warning,  supposing  the 
tree  fell  on  and  killed  a slave.  If  the  tree  was  iu  the  middle  of  a field, 
he  would  not  be  in  fault,  aud  therefore  not  liable,  even  though  he  gave 
no  warning.  (5.)  Neglect  or  unskilful  treatment  on  the  part  of  a phy- 
sician, leading  to  the  death  of  a slave,  would  make  the  physician 
liable  (6,  7),  and  a muleteer,  killing  a slave  by  his  mules  running  away, 
would  be  liable  if  a stronger  man  could  have  held  them  in.  (8.) 

The  penalty  was  the  greatest  value  of  the  slave  or  animal  killed  at 
any  time  within  a year,  not  the  actual  value  at  the  time  of  death,  and, 
as  the  action  was  thus  penal,  it  did  not  lie  against  the  heirs  of  the  wrong- 
doer. luterpretiition  of  the  law  decided  that  in  the  greatest  value  was 
to  be  included  all  consequential  loss,  as  if  the  slave,  had  he 
have  entered  on  an  inheritance  for  the  owner ; or  if  a set  or  p 


Digitized  by  Google 


580 


. SUMMARY. 


or  auiiniils  was  spoiled  by  one  perishing  (10),  and  if  the  defendant  denied 
his  liability,  the  penalty  was  doubled.  The  owner,  besides  the  action 
under  the  lex  AquiUa,  might  also  bring  a criminal  charge  against  the 
person  who  killed  a slave.  (11.) 

2.  The  third  head  provided  for  every  kind  of  damage  {ilamnum) 
done  wrongfully  to  a slave,  or  any  four-footed  beast,  including  dogs 
and  wil4  animals,  or  to  goods,  as  by  mixing  anything  that  spoils  wine 
or  oil.  (13.)  But  the  penalty  under  this  head  was  the  greatest  value  of 
the  thing,  not  within  a year,  but  within  thirty  days. 

For  a direct  action  to  lie  under  either  head  of  the  lex  AquiUa  the 
injury  must  be  done  bodily  by  the  wrongdoer  to  the  body  of  the  slave 
or  thing  injured.  If  it  was  not  done  bodily  by  the  wrongdoer,  if  ho  only 
did  something  by  which  the  body  of  the  slave  or  thing  wiis  injured,  as 
if  he  shut  up  a slave  or  animal,  and  let  death  come  from  starvation,  then 
the  pnetor  gave  an  actio  utilia  under  the  lex  Aqnilia.  If  the  injury  was 
done  to  the  owner,  not  by  the  body  of  the  wrongdoer,  nor  to  the  body  of 
the  slave  or  animal,  as,  e.g.,  if  a person  loosed  the  fetters  of  a slave  to 
allow  him  to  escape,  the  lex  AquiUa  did  not  apply  at  all,  and  the  owner 
must  have  recourse  to  an  actio  in  factum,  by  which  ho  would  obtain 
compensation  according  to  the  value  of  the  thing  to  him,  if  there  had 
Ijcen  dolus  or  culpa  lata,  or  the  ordinary  value  if  not.  (16,  note.) 

The  utilia  actio  under  the  lex  AquiUa,  was  also  given  to  persons 
having  an  interest  less  than  ownership  in  the  slave  or  animal,  as  to  a 
possessor  or  a usufructuary.  (16,  note.) 

The  whole  penalty  could  be  recovered  from  each  ofl'ender,  if  there 
was  more  than  one.  If  the  person  injured  could  also  bring,  and  brought, 
an  action,  under  a contract,  for  the  injury,  he  could  afterwards  bring  an 
action  under  the  lex  A/piilia  to  recover  the  excess  which  that  law  would 
give  him  as  a penalty  beyond  what  he  could  recover  on  his  contract. 
(16,  note.) 

Besides  damnum  factum  the  pnetor  took  cognisance  of  damnum  in- 
fectum,  threatened  damage,  and  forced  the  owner  of  the  property  from 
which  damage  was  apprehended  to  give  security  against  possible  loss. 
(16,  note.) 

Injukia. — This  tenn,  which  may  be  applied  to  any  wrongful  act,  or 
to  any  judgment  given  against  law,  has  the  special  meaning  of  an  outrage 
or  aOront,  and  it  is  in  this  sense  that  it  is  here  used.  (Tit.  4.  pr.)  It  is 
the  insult  that  is  the  gist  of  the  offence.  Exiimples  of  an  injury  in  this 
sense  are  striking  any  one,  publicly  insulting  him,  falsely  pretending  that 
he  is  the  insultor’s  debtor,  libelling  him,  soliciting  chastity,  ic.  (1.) 
The  paterfamilias,  :is  himself  insulted,  might  bring  an  action  if  any  of 
those  in  his  power  was  insulted  ; and  often  several  persons  might  have 
the  right  of  action  at  the  same  time  ; as,  if  a married  woman  was  in- 
sulted, while  she  and  her  husband  were  Iwth  in  jsitestale,  she,  her  own 
father,  her  husband,  and  her  husbaiul’s  father  all  Imil  a right  of  action, 
and,  as  the  ])enalty  was  in  pro]s)rtion  to  the  gravity  of  the  insult,  and 
this  partly  depended  on  the  rank  of  the  person  insulted,  the  son,  if  of 
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higher  rank  than  his  father,  niigltt  obtain  more  by  bringing  the  ivetiou, 
or  liaving  it  brought  in  his  name.  (3.)  It  was  only  if  tlio  insult  was 
atrox,  very  grave,  as  e.g.  a severe  flogging,  that  an  injury  to  a slave  was 
considered  an  injury  to  the  master.  (3.)  If  the  slave,  in  such  a case, 
belonged  to  several  masters,  the  insult  was  tiikeu  to  be  done  in  pro- 
portion, not  to  their  interests  in  the  slave,  but  to  their  rank  (4),  and, 
except  the  contrary  appeared,  the  insult  was  taken  to  be  to  the  owner, 
not  to  the  usufructuary,  of  a slave.  (5.)  If  it  is  a freeman  in  the  emj)loy 
of  another,  who  is  injured,  he  alone  can  bring  the  action,  unlc.ss  the 
injury  to  him  was  caused  simply  for  the  purpose  of  insulting  the  em- 
ployer. (6.)  The  old  penalty  was  a limb  for  a limb,  but  the  prsetor 
substituted  the  penalty  of  allowing  the  parties  injured  to  fix  the  damages, 
subject  to  reduction  by  the  judge.  Regard  was  had  to  the  rank  of  the 
person  insulted,  and  to  the  chiss  to  which,  in  case  it  was  to  a slave  that 
the  injury  was  done,  the  slave  belonged.  (7.) 

Atrox  injuria. — Besides  injuria  simple,  we  have  to  consider  airox 
injuria,  or  aggravated  insult ; the  aggravation  arising  from  the  nature  of 
the  insult,  the  place  where  it  was  done,  the  rank  or  office  of  the  insulted, 
or  the  part  of  the  body  affected,  e.g.  the  eye.  (9.)  The  consequences  of 
the  injuria  being  atrox  were  two.  1.  Persons,  who  could  not  otherwise, 
might  bring  the  action,  as  (a)  the  owners  of  slaves  ; (b)  freedmcu  against 
a patron  ; (c)  an  emancipated  son  against  his  father.  2.  The  damage 
was  fixed  by  the  pnetor,  and  the  judge  could  not  reduce  it.  (9.) 

A criminal  charge  might  also  be  brought  for  injuries,  and  persons  of 
very  high  rank  might  bring  such  a charge  by  a procurator.  (10.)  Not 
only  the  actual  wrongdoer,  but  any  contriver  of  the  injury,  was  liable 
to  the  actio  injuriaruni.  (11.)  But  if  the  person  injured  showed  no 
indignation  at  the  time,  or,  though  showing  indignation,  took  no  steps  to 
obtain  reparation  within  a year,  ho  could  not  afterwards  bring  the 
action.  (12.)  Unless  the  stage  of  the  litin  contestatio  had  been  reached, 
the  action  did  not  pass  to  the  heirs  of  the  person  injured.  (12,  note.) 

Obligations  quasi  ex  delicto. — The  remaining  head  of  obli- 
gations is  that  of  obligations  arising  from  acts  which,  though  not 
technically  coming  under  the  recognised  heads  of  delicts,  gave  rise  under 
the  pnetors  to  similar  actions,  i.e.  to  penal  actions  in  /actum  not  passing 
against  the  heirs. 

The  instances  given  are,  (a)  when  a judge  has  made  a cause  his  own, 
i.e.  has  given  a wrong  sentence  through  favour  or  corruption  or  merely 
ignorance  of  law  (e.g.  has  condemned  a defendant  in  a sum  different 
from  that  fixed  in  the  formula),  he  is  liable  to  an  amount  to  be  fixed  by 
the  judge.  (Tit.  5.  pr.)  (i)  When  auythiug  has  been  thrown  or  poured 
down  from  an  apartment,  the  occupier  of  the  apartment  is  liable  to  an 


action  that  any  one  might  bring  (actio  popularis)  for  double  the  damage. 
If  a freeman  is  killed  thereby,  there  is  a penalty  of  50  aurci.  If  a fiyi 
man  is  only  hurt  thereby,  compensation  is  given  ; his  medical  exper 
and  loss  of  employment  being  considered.  A pei-sou  keeping  any' 
susjiended  where  there  was  a public  way,  likely  to  fall  or  do  dal 
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w;«-s  lial)1c  to  a penalty  of  10  aurei.  It  made  no  diflerence  whctlier  the 
occupier  was  occupying  by  one  title  or  anotlier.  (1.)  But  if  the  occupier 
was  a filiiis/itmilujg,  the  father  w.as  not  liable ; nor  was  he  if  the  jiulex 
who  made  a cause  his  own  was  a JiliusfamiUag.  (2.)  (c)  The  master  of 

a ship,  of  an  inn,  or  a stable,  was  liable  to  an  action  for  double  the  value 
for  any  damage,  fraud,  or  loss  caused  by  fraud  or  theft  on  the  part  of  his 
servants  in  his  ship,  inn,  or  stable. 

ACTIONS. 

We  now  come  to  the  last  division  of  the  Institutes,  which  treats  of 
Actions,  and,  subordinatcly,  of  Exceptions  and  Interdicts. 

The  mode  in  which  the  subject  of  actions  {Tit.  6-12)  is  treated  is 
this : The  Sixth  Title  discusses  the  different  kinds  of  actions.  Tlie 
Seventh  and  Eighth  discuss  actions  to  enforce  obligations  arising  from 
contracts  with,  or  delicts  committed  by,  persons  alieni  juris,  and  the 
Ninth  treats  of  injuries  done  by  animals.  Then  in  the  Tenth  the  subject 
of  bringing  or  defending  actions  through  other  persons,  and  in  the 
Eleventh  that  of  the  securities  to  be  given  by  the  parties,  are  discussed  ; 
and  lastly,  in  the  Twelfth,  the  subject  of  the  duration  of  the  right  to 
bring  an  action,  and  the  question  whether  actions  passed  or  did  not  pass 
to  or  against  heirs,  are  treated  of. 

A summary  is  given,  in  the  note  to  the  introductory  paragraph  of 
Tit.  6,  of  the  main  divisions  of  actions  under  the  formulary  system. 

The  first  division  of  actions  noticed  in  the  Sixth  Title  is  that  of 
actions  in  rem  and  actions  in  personam.  But  it  is  mixed  up  with  the 
second  division  according  as  actions  came  from  the  old  civil  law  or  wore 
created  by  the  prajtor.  The  general  word  for  a real  action  was  vindieatio, 
but  this  word  was  used  in  a special  sense,  as  a civil,  i.e.  non-prsetorian, 
action  for  a corporeal  thing.  The  general  word  for  a personal  action  was 
condiclio,  but  the  word  was  used  in  a special  sense,  as  a personal  action, 
stricti  juTus,  excluding  bonce  fidei  actions,  actions  ex  delicio,  and  actions 
in  foi'/um  (see  note  to  introductory  paragraph).  (15.)  Generally  speak- 
ing, if  a m.an  claimed  a thing  as  his  own,  he  could  not  bring  a personal 
action  for  the  thing,  but  odio  furum  a plaintiff  could,  although  he  had  a 
real  action,  bring  a condicHo  if  a thing  was  stolen.  (14.) 

The  civil  real  actions  noticed  are  five.  1 . Vindieatio,  in  the  special 
sense  of  a claim  for  a corjioreal  thing.  2.  Confessoria , 3.  NegcUoria, 
actions  to  obtain  or  protect  the  enjoyment  of  servitudes.  4.  Causa 
tibercUis,  an  aetio  praeju/lieialis,  to  determine  whether  a person  was  or 
was  not  a freeman.  5.  Petitio  heredilatis.  There  are  also  five  kinds  of 
pnetorian  real  actions  noticed  : actio  Publiciana,  quasi-Publiciana,  Pau- 
liana,  Serviana,  and  ipiasi-Serviana,  and  two  praetorian  kinds  of  acliones 
jircejvdiciales  are  also  noticed.  The  subject  of  personal  actions  is  treated 
of  in  this  part  of  the  Title  only  by  giving  three  examples  of  personal 
actions  created  by  the  preetor,  de  pecunia  constifufa,  de  peeviio,  dejwe- 
jurando.  Further,  there  are  certain  actions  which  are  said  to  be  mixtee, 
i.e.  partly  real  and  partly  personal. 
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1.  Crviii  Rbai.  Actions. — 1.  Vindicatio,  under  which  head  may  bo 
not  iced  tiio  characteristic  of  real  actions,  that  tlio  inlentio  ran,  Si  paret 
rem  ex  jure  Quinliiim  Tilii  esse,  if  it  appears  that  Titius  has  a right 
against  all  the  world,  without  the  name  of  any  alleged  violator  of  that 
right  being  mentioned.  (1.)  2.  Actio  canfessoria,  brought  to  enforce  a 

servitude  contested  or  impeded,  and  brought  indifTereutly  whether  the 
claimant  was  or  was  not  in  quasi-possession  of  the  servitude.  (2.) 

3.  Actio  negatoria,  brought  by  the  owner  of  a thing  to  regain  an  alleged 
right  of  exercising  a servitude  over  that  thing,  although  the  owner  was 
in  possession,  whereas,  as  a rule,  real  actions  could  not  be  brought  by  a 
possessor.  The  possessor  of  a servitude  had  a concurrent  remedy  in 
a prohibitory  interdict  so  far  as  concerned  the  actio  confe.ssoria,  and 
in  a possessory  interdict  so  far  as  concerned  the  actio  negatoria.  (2.) 

4.  Actio  .pregwlicicdis,  a preliminary  action  to  ascertain  a fact,  was  an 

actio  in  rem,  but  only  one  such  action,  that  to  determine  whether  a man 
was  or  was  not  free,  was  civilis.  This  action,  known  as  causa  liberalis, 
was  originally  carried  on  by  a person  who,  as  assetior  libertatis,  claimed 
a slave  as  against  a master,  and  liberty  might  be  thrice  asserted  in  this 
way,  if  on  the  first  two  occasions  a decision  was  given  for  the  master. 
Justinian  allowed  the  slave  himself  to  claim  his  liberty,  and  made  the 
first  decision  final.  (13.)  5.  Petitio  hereditatis,  or  a claim  for  an  in- 

heritance. This  (contrary  to  what  was  the  ca.se  with  other  actions  in 
rem)  was  a honae  Jidei  action  : Justinian  decided  that  dotus  malus  could 
be  taken  into  consideration  in  it  without  any  exception  being  pleaded. 
It  had  some  affinity  to  a personal  action,  as  (a)  it  could  only  be  brought 
against  two  classes  of  persons,  those  possessing  an  inheritance  pro  here/te, 
and  those  possessing  pro  possessore  (i.e.  avowedly  without  title),  and  (A) 
the  plaintiff  could  recover  by  it  moneys  derived  by  the  possessor  from 
the  inheritance,  and  could  enforce  by  it  debts  due  to  the  inheritance  from 
debtors  claiming  to  be  heirs.  (28,  note.) 

ii.  Pr^tokian  Real  Actions. — Five  instances  are  given,  the 
first  three  being  fictitious  actions,  in  jus  conceplce,  the  two  last  being 
in  factum.  1.  Actio  Publiciana,  given  to  protect  a person  who,  while 
the  time  of  usucapion  is  running,  loses  the  thing  out  of  his  possession, 
and  to  recover  it  is  allowed  to  feign  that  his  title  by  usucapion  is  com- 
plete. (4.)  2.  Actio  in  rem  rescissoria,  given  to  protect  a person  against 

whom  the  time  of  usucapion  has  run,  while  he  was  unable  through 
absence  or  other  legitimate  cause  to  attend  to  his  affairs,  or  if  the 
[Wiisessor  in  whoso  favour  the  term  was  running  was  absent,  and  so 
tlie  usucapion  could  not  while  running  have  been  stopped  by  legal 
means.  The  prtetor  allowed  the  owner  in  such  a case  to  rescind  the 
usucapion  and  to  claim  the  thing  by  feigning  that  the  usucapion  had 
not  been  perfected.  (5.)  3.  Actio  Pauliana,  given  to  rescind  aliena- 
tion of  goods  in  fraud  of  creditors.  (6.)  4.  Actio  Serviana,  by  which 

possession  was  obtained  of  the  effects  of  a farmer,  looked  on  as  mort- 
gaged in  law,  to  recover  the  payment  of  rent.  5.  Actio  quasi- Serviana, 
by  which  creditors  generally,  and  not  landlords  only,  obtained  things 
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mortgaged  or  pledged  to  them.  (7.)  Two  instances  are  also  given  of 
pre-judicial  actions  creatctl  by  the  pnctor : that  to  decide  whether  a 
person  is  ingenuus  or  Hlmrtus,  and  that  to  decide  whether  a person  is 
the  son  of  his  reputed  father.  (13.) 

Pkrsos.^l  Actions. — Three  instances  are  given  of  personal  actions 
created  by  the  prretor:  1.  De  cxmsii/uta  pecunia,  given  to  enforce  a 
pact  for  the  payment  of  a sum  already  due.  Such  a pact  was  ad- 
vantageous to  the  creditor  if  the  thing  due  was  owed  by  another  person, 
or  if  the  antecedent  obligation  was  a natural  one,  or  if  the  time  during 
which  an  action  on  this  antecedent  obligation  might  be  brought  was 
on  the  point  of  expiring;  and  this  action  was  by  Justinian  made  in  all 
cases  perpetual  and  allowed  to  be  brought  whatever  was  the  nature  of 
the  thing  promisetl,  those  qualities  having  previously  belonged  only  to 
the  actio  receiiiilia,  an  action  specially  given  to  enforce  an  undertaking 
by  an  argentarius  to  pay  what  he  owed.  (8,  9.)  2.  De  pecvlio,  given 

to  make  patres/amiliarum  liable  to  the  extent  of  the  peculium  of  their 
sons  in  potextate  and  slaves,  for  the  engagements  of  those  sons  and 
slavea  (10.)  And,  3.  Dc  jurcjurando,  given  to  ascertain  whether  a 
party  to  a suit  had,  when  challenged  to  do  so,  sworn  that  the  facts  on 
which  he  rested  his  claim  or  defence  were  true.  (11.) 

Mixed  Actions. — The  actions  familice  ercucundm,  eommuni  divi- 
dundo,  and  Jiniutn  rcgundorum  are  said  to  be  mixed,  i.e.  both  real  and 
personal,  because  although  they  were  otherwise  personal  actions  in 
form,  yet  by  the  addition  of  an  udjudicatio  things  were  adjudged  to 
belong  to  the  difFcrent  parties.  (20.) 

Before  proceeding  to  notice  the  division  of  actions  according  to  the 
latitude  given  to  the  judge,  the  Institutes  notice  two  subsidiary  divi- 
sions. 

i.  Pknai.  Acitons  (many  of  which  actions,  as  de  alho  corrupto,  de 
parenie  ant  patrono  in  jus  vocato,  and  de  in  jus  wcuto  t'i  exempto,  were 
creatcxi  by  the  (iraitor)  (12)  as  distinguished  from  actions  brought  to 
get  the  thing  only  {rei  persecuti/rioe)  and  those  in  which  both  these 
objects  were  united  {rnixlce}. — As  a rule,  all  actions  in  rein  or  ex  con- 
tractu were  only  rei  persecutor  ice,  eicejit  that  when  an  actio  depositi 
was  brought  against  a person,  or  against  his  heir  if  personally  guilty 
of  dolus  malus,  to  whom  things  had  been  entrusted  under  the  pressure 
of  sudden  calamity,  such  as  fire  or  shipwreck,  when  the  value  of  the 
tilings  and  also  as  much  again  was  recoverable,  and  so  the  action  was 
mixta.  (17.)  Actions  arising  from  a delict  always  carried  with  them 
a penalty,  and  were  simply  penal  in  the  case  of  theft,  for  then  the 
value  of  the  thing  was  recoverable  by  a separate  action,  or  were  mixtee, 
as  in  actions  w bonorum  raptoruin,  and  under  the  lex  Aepiilia,  and  for 
legacies  given  but  not  duly  paid  to  holy  places,  the  value  of  the  thing, 
and  something  more  by  way  of  penalty,  being  recoverable  by  such 
actions.  (18,  19.) 

ii.  Actions  differino  according  to  tub  amount  of  the  Con- 
demnation.—This  goes  very  nearly  over  the  same  ground  as  the 
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previous  division.  i.  Actions  _m'  per.^fruforiw,  to  get  the  thing  due, 
were  in  simjilum.  (22.)  ii.  Actions  (a)  for  non  manifest  tiieft,  (l>)  for 
damnum  injiirice  under  tlie  Aquilinn  law,  (c)  for  deposit  when  the 
deposit  was  denied,  if  it  had  been  made  under  pressure  of  calamity, 
(d)  for  corrupting  a slave,  and  (e)  for  not  paying  a legacy  given  to  a 
holy  place,  were  in  duphim.  (23.)  iii.  An  action  given  against  a 
person  who  asked  more  than  due,  so  that  the  officials  of  the  court  got 
a larger  fee,  was  in  triplum  of  the  loss  sustained  by  the  payment  of 
this  fee,  the  amount  improperly  expended  being,  however,  included  in 
the  eondemnatio  in  triplum.  (24.)  iv.  Actions  (a)  for  manifest  theft; 
(b)  actions  quod  nwtus  causa  ; (c)  actions  for  money  paid  to  hire  a man 
to  bring  a vexatious  suit,  or  to  induce  a man  to  desist  from  a vexatious 
suit  which  he  threatens  to  bring;  and  (d)  actions  brought  against 
officers  of  the  court  guilty  of  unjust  exaction,  were  in  quadruplum.  (25.) 
Two  observations,  however,  have  to  be  made.  Firstly,  of  those  actions 
which  are  said  above  to  be  given  in  dnplum,  that  under  the  Irx  Aquilia 
and  that  for  deposit  under  pressure  were  in  duplum  only  if  the  defen- 
dajit  denied  his  liability  ; and  in  the  case  of  legacies  given  to  holy  places, 
if  the  defendant  denies  or  will  not  pay  until  the  magistrate  makes  an 
order  that  the  action  shall  be  brought.  (26.)  Secondly,  the  actio  qtuid 
metus  causa,  given  to  a person  who  had  been  threatened  or  coerced 
into  doing  anything,  was  in  quadruplum  only  if  the  defendant  would 
not  obey  the  preliminary  order  of  the  judge  (arhitrium)  and  restore  the 
thing.  (27.) 

We  now  come  to  the  division  of  actions  according  to  the  latitude  of 
the  judge.  According  to  this  division,  actions  are  1>otub  fidei,  stricti 
juris,  or  arhitrarice. 

1.  Aotioss  BOJJji  FIDEI. — In  certain  pnetorian  actions,  principally 
those  arising  out  of  bilateral  contracts,  the  words  ex  bona  flile  or  some 
equivalent  words  were  addoil  to  quicquid  oportet  in  the  inteiitio,  which 
was  always  uncertain,  and  then  the  judge  had  to  take  all  equitable  con- 
siderations into  view  in  determining  the  liability  of  the  defendant  The 
judge  in  bonasjulei  actions  took  notice  of  dolus  malus  without  an  exceptio 
doli  mali;  noticed  customs  and  usages;  took  into  account  counter  claims 
arising  out  of  the  same  set  of  circumstances  (30) ; provided  for  future 
liabilities  arising ; and  gave  interest  for  the  time  the  thing  had  been  due. 
(28,  note.)  A list  of  actions  bonce  fidei  is  given  (28,  29);  1,  tMpti  and 
'xnditi , 2,  locati  and  eanducli;  Z,.negoH<jrum  qestorum ; 4,  mandati ; 
6,  depositi ; 6,  pro  socio ; 7,  tutda  ; 8,  commodati , 9,  piqneraticia ; 
10,  /amilice  erciscundce ; 11,  communi  dividundu , 12,  de  cestimato  ; 13, 
ex  permutatione  ; 14,  hereditatis  petit io ; 15,  ex  stipulatn  in  exactione 
dotis. 

This  last-mentioned  action  re|)laced  a bonce  fidei  action  called  rei 
uxorice,  under  which  the  husband  had  certain  advantages  when  sued  by 
his  wife  for  the  restitution  of  her  dos.  If  the  wife  had  stipulated  for 
the  restoration  of  the  dos  to  her,  she  could  bring  an  action  on  the 
stipulation  which,  being  stricti  juris,  did  not  afford  the  husband  those 
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advantjvges,  the  principal  of  winch  were,  (a)  that  he  had  three  years  to 
make  restitution  of  things  qtuB  nuintrOy  j>oiulere  mensurave  conalarU ; 
(b)  he  had  the  henejicium  cojnpeteniicB ; (c)  he  could  deduct  the  useful 
as  well  as  the  necessary  expenses  he  had  been  put  to  in  the  manage- 
ment of  the  dotal  property  (37) ; {d)  the  wife  could  not  transmit  the 
action  to  her  heir ; («)  she  could  not  ask  for  her  rfos,  and  also  for  any 
benefit  by  her  husband’s  testament.  Justinian  amalgamated  the  two 
actions,  calling  the  new  action  ex  stipulatu,  although  in  fact  no  stipu- 
lation might  have  been  made.  But  he  made  it  bojice  Jidei,  and  the 
husband  under  it  had  a year  for  the  restoration  of  all  moveables,  and 
he  had  the  beneficium  competeniice,  and  could  deduct  necessary 
though  not  useful  expenses ; but  he  could  recover  the  imj^ensm 
utiles  by  a separate  action.  Justinian,  on  the  other  hand,  gave  the 
wife  a tacit  jus  hypothecce  on  all  the  husband’s  eflfects  for  her  dos, 
but  this  w^as  only  available  when  she  herself  sued  for  her  dos.  (29, 
note.) 

2.  Actionbs  8TRICTI  JURIS,  i.e.  real  actions  and  condicfioTies, — In 
these  actions,  dolus  malus  or  counter  claim  could  only  be  taken  notice 
of,  if  pleaded  by  an  exception,  and  interest,  except  by  express  agreement, 
only  ran  from  the  litis  contestatio.  (28,  note.) 

3.  Actionbs  arditrari^. — In  these  actions  the  judge  made  a pre* 
liminary  order  on  the  defendant  to  do  something,  as  to  restore  or  ex- 
hibit a thing,  or  to  pay  a sura.  If  this  order  was  riot  obeyed,  then  the 
defendant  was  to  pay  a sum  fixed  in  the  condemnaiio  so  as  to  meet  all 
the  circumstances  of  the  case.  If  the  defendant  had  the  thing  in  his 
possession,  and  had  fraudulently  put  it  out  of  his  power  to  restore  the 
thing,  the  plaintiff  fixed  on  oath  the  amount  justly  due  to  him,  and  the 
manus  militaris  was  employed  by  the  direction  of  the  judge  to  compel 
him  to  give  it  up.  All  real  actions  were  arbitj’arias,  and  the  following 
personal  actions : (a)  quod  metus  causa ; (h)  de  dolo  malo ; (c)  ad  ex- 
hibendurn  ; (d)  de  eo  quod  eerto  loco  pramissum  est.  (31.) 

The  action  de  dolo  malo,  given  when  there  was  no  other  means  of 
avoiding  the  consequences  of  dolus  malus,  was  in  simplum,  carried 
infamy  with  the  condemnatio,  and  had  to  be  brought  within  a year. 
The  actio  de  eo  quod  cerio  loco  was  an  action  brought  by  a creditor 
against  a debtor  who,  having  promised  and  failed  to  pay  in  a particular 
place,  was  not  to  be  found,  and  so  could  not  be  sued  there,  and  the 
judge  allowed  the  creditor  in  this  case  to  sue  elsewhere  without  risk  of 
qdus-petitio.  But  the  debtor  had  this  advantage : he  was  given  the 
option  of  paying  or  giving  security  for  paying  what  was  due  in  the 
right  place  under  an  arbitrium,  and  then,  if  he  did  not  obey  the 
arbitrium,  he  was  condemned  in  an  amount  in  which  the  benefit  it 
would  have  been  to  him  to  pay  in  the  place  named  was  taken  into  con- 
sideration. (31,  note.) 

It  was  the  business  of  the  judge  to  make  the  condemnatio  in  the 
formulary  system  for  a sum  certain,  and  under  the  judicia  extraordi- 
naria  for  a thing  certain  or  a sum  certain.  (32.)  And  this  lernls  us  to 
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consider  three  special  matters  which  affected  the  result  of  the  action. 
1 . Plus-jtetitio.  2.  BeneJU'imn  amipefentice.  3.  Compcjintdio. 

1.  Plus-prtitio. — Under  the  formulary  system,  if  the  plaintiff 
asked  in  the  mtentio  of  an  nctio  stricti  juris  for  a thing  certain,  and 
juskcd  for  more  tlian  he  was  entitled  to,  he  could  not  succeed  in  the 
action  at  all,  and  the  claimant  being  barred  in  most  personal  actions 
by  the  novation  operated  by  the  h’Hs  contf'datio,  he  had  no  further 
remedy,  unless  the  proctor  chose  to  give  him  a reditiifio  in  iniefjnnn, 
which  was  granted  as  a matter  of  course  to  plaintiffs  under  25  years, 
but  to  persons  over  that  age  only  if  the  mistake  had  been  such  as  a 
most  careful  man  might  have  made : as  if  a legatee  had  asked  for  his 
whole  legacy,  and  then  codicils  had  been  discovered  by  which  he  lost 
part  or  had  to  share  with  others.  A plaintiflf  might  ask  too  much  in 
four  ways : 1,  re,  in  regard  to  the  thing  asked  for,  as  if  when  ten  aurei 
were  due  he  asked  for  twenty,  or  if  when  part  was  due  he  asked  for  the 
whole ; 2,  tempore,  in  regard  to  time,  as  if  he  asked  before  the  day  of 
payment,  or  before  the  fulfilment  of  a condition  ; 3,  loco,  in  regard  to 
place,  as  if  a creditor  sues  at  Rome  for  what  is  due  at  Ephesus,  thus 
depriving  the  debtor  of  any  advantages  he  might  have  from  goods  being 
cheaper  or  interest  lower  at  Ephesus.  But  if  the  debtor  absented 
himself  from  the  place  named,  the  creditor  had  the  actio  arlritraria  de 
eo  quod  certo  loco  mentioned  above ; 4,  causd,  in  regard  to  the  circum- 
stances of  the  contract,  as  if,  when  the  debtor  promised  to  give  cither 
one  thing  or  another,  the  creditor  sued  depriving  him  of  the  choice. 
It  made  no  difference,  even  if  the  thing  he  asked  for  was  of  less  value 
than  the  other  thing.  (33.) 

If  too  much  was  stated  in  the  demonstratin,  the  plaintiff  was  not 
prejudiced,  and  if  too  much  was  fixed  in  the  condemnatio,  the  defen- 
dant could  get  the  formula  rectified.  (33,  note.) 

Under  the  later  emperors,  the  effects  of  a plus-pctitio,  i.e.  any 
excess  in  the  libellus  conmntionis,  were  changed,  the  plaintiff  being 
no  longer  shut  out  from  his  legal  remedy,  but  being  punished  for  his 
mistake.  If  the  plus-petitio  was  tempore,  the  plaintiff  was,  under  a 
constitution  of  Zeno,  obliged  to  wait  double  the  time  he  ought  to  have 
waited,  and  to  reimburse  the  defendant  all  expenses  for  his  loss  through 
the  action  having  being  improperly  brought.  If  the  pluspetitio  wjis 
in  any  other  way,  Justinian  made  the  plaintiff  pay  three  times  the 
amount  of  loss  sustained  by  the  defendant  through  the  action  having 
been  improperly  brought.  (33.) 

If  the  plaintiff  claimed  in  the  intentio  less  than  was  due,  ho  could 
under  the  formulary  system  bring  another  action  for  the  surplus  when 
another  prtetor  came  into  office.  Zeno  allowed  the  judex  to  add  the 
surplus  in  condemning  the  defendant  (34.)  If  the  plaintiff  asked  for 
one  thing  when  another  was  due,  he  could,  under  the  formulary  system, 
bring  another  adio  for  the  right  thing,  and  under  Justinian  he  could 
have  the  mistike  corrected.  (35.) 

In  ccrtiin  actions  which  may  be  made  a sixth  division  of  actions, 
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llio  ilufciiiliuit  was  cmulomnod  in  loss  than  was  due  to  him.  1.  Tn  the 
oi  fio  i/f  pfrnlio  a iiote.r/amiliax  could  only  bo  (sondcmncil  in  the  amount 
of  the  juruliiim  of  his  son  or  slave.  (30.)  2.  In  certain  actions  the 

defendant  had  the  dkseficium  competbktia^  i.e.  he  was  only  con- 
demned in  so  far  as  he  could  pay  without  being  reduced  to  destitution. 
The  instances  given  arc.  (a)  the  husband  in  a suit  brought  by  his  wife 
to  get  l)ack  her  >lon  (37) ; (h)  an  iiaccndant  sne<I  by  a descendant ; 
(e)  a j)atron  sued  by  a liltertun ; (</)  one  partner  sued  by  another ; (c)  a 
donor  sued  for  his  gift  (38) ; (/)  a debtor  who  has  made  a c&tsio  bon- 
OTum  sued  by  his  creditors  after  he  has  subsequently  acquired  pro- 
l>erty.  (40.)  We  may  add  a brother  sued  by  a brother,  and  all  cases,  except 
delicts,  when  one  of  two  married  persons  is  sued  by  the  other.  In  all 
these  cases,  if  the  debtor  could  subsequently  pay  in  full  without  being 
reduce<l  to  destitution,  he  had  to  do  so ; and  in  the  estimation  of  what 
he  could  pay,  his  assets  only,  without  deduction  for  debts,  were  looked 
to,  except  in  the  one  case  of  the  donor,  who  might  deduct  his  debts. 

CoMPENSATio. — In  hon<K  fidei  actions,  the  judge,  without  any  excep- 
tion being  plciided,  set  off  any  debt  due  from  the  defendant  to  the  plain- 
tiff from  the  same  set  of  circumstances  (ex  eadem  re).  In  actions 
siricti  juris,  the  plaintiff  could  be  repelled  by  an  exeeptio  doli  mali,  if 
he  asked  for  what  was  due  without  having  taken  into  consideration 
what  he  owed.  It  is  uncertain  whether  the  exception  stopped  the 
action  altogether,  or  whether  the  plaintiff  only  recovered  any  surplus 
due  to  him.  An  /irijentaritm  who  sued  a customer  without  giving 
credit  for  what  was  due  of  the  same  kind,  as  money  or  wine  (in  eadem 
re),  was  guilty  of  a phis-petitio  \mdcr  the  formulary  system,  and  failed 
altogether  in  his  action.  A honornm  emptor  had  also,  in  suing  a 
debtor  of  the  insolvent,  to  deduct  what  was  due  from  the  insolvent  to 
that  debtor;  but  as  the  dedwtio  was  inserted  in  the  anuiemnatio,  not, 
as  compensation  in  the  case  of  the  argentarius,  in  the  intentio,  the 
risk  of  plus-pedtio  was  not  run.  Dediictio  varied  also  from  compen- 
satio,  as  it  included  debts  of  things  of  different  kinds  and  debts  not 
yet  due.  Except,  perhaps,  in  this  case  of  the  argenlariut,  the  two 
debts  did  not  extinguish  each  other,  until  Justinian  made  them  so 
operate,  ipso  jure,  and  under  Justinian  it  no  longer  made  any  differ 
cuce  whether  the  two  debts  were  due  from  the  same  set  of  circum- 
stances, or  whether  things  of  the  same  kind  were  payable,  but  the 
defendant’s  claim  was  to  be  a eousa  liquida,  i.e.  clearly  ascertainable. 
(39,  and  note.)  Justinian  allowed  no  set-off  to  an  action  of  deposit.  (30.) 

The  subject  next  treated  is  that  of  the  responsibility  of  dmnini  and 
palres/arnitiarum  for  the  contracts  or  delicts  of  those  in  their  power 
What  is  said  is,  however,  chiefly  devoted  to  the  contracts  and  delicts 
of  slaves ; what  is  to  be  said  as  to  slaves  being,  with  some  slight  ex- 
ceptions, applicable  to  sons  in  potestute.  (Tit.  7.  pr.) 

i.  Contracts  of  persons  alibni  juri.s. — If  the  slave  was  merely 
the  instrument  of  the  m.oster,  merely  received,  e.g.,  pieces  of  money 
made  in  payment,  this  was  not  a contract  of  a person  alieni  jurit  »t 
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all.  (1,  uotc.)  The  cases  iu  which  the  slave  did  contract  may  be 
grouped  under  four  heads. 

1.  The  slave  contracts  under  the  directions  of  the  master. — Hero 
the  prretor  gives  an  action  tfwl  jussu  against  the  master  for  the  whole 
of  the  debt.  (1.) 

2.  The  slare  contracts  as  a ma'jister  navis  or  institor. — The  mtister 
sots  the  slave  up  as  the  master  of  a vessel,  or  the  keeper  of  a shop,  or 
the  conductor  of  any  business.  The  master  thus  authorises  the  slave 
to  do  all  things  necessary  for  his  master.  Here  the  pnetor  gives  an  actio 
exercitoria  or  instltoria  against  the  master  for  the  whole  of  the  debt.  (2.) 

3.  The  slave  trades  toith  his  fecidium  to  the  knowledge  of  the  master. — 
If  debts  are  to  be  satisfied  and  the  master  is  a creditor  of  the  slave,  the 
peeutiam  and  its  proceeds  are  to  be  divided  proportionately  between 
him  and  the  other  creditors.  The  master  makes  the  division,  and 
if  he  does  not  make  it  fairly,  any  creditor  prejudiced  has  an  actio 
iribiitoria  against  him.  (3.) 

4.  The  stave  contracts  ivithout  the  direction  or  authorisation  of  the 
master. — Here  an  action  is  given  against  the  master,  not  for  the  whole 
debt,  but,  1,  so  far  as  he  has  profited  by  what  the  slave  has  expended, 
and,  2,  to  the  extent  of  the  slave’s  pecutium.  The  action  is  de  jjeculio 
el  in  rem  verso,  and  the  condemnation  is  double ; the  judge  first  taking 
into  account  the  profitable  outlay,  and  then  the  peculium : but  from 
the  peculium  is  first  deducted  what  the  slave  owes  the  master  or  ajiy 
one  in  his  power : unless,  indeed,  he  owes  it  to  a vicarius,  who  is  part 
of  the  peculium,  for  deduction  would  then  be  useless.  (4.) 

The  actio  exerciloria  or  institor ia  must  always  bo  better  for  the 
creditor  than  that  de  peeulio  ei  in  rem  verso  ; for  in  the  former  action 
the  master  is  bound  for  the  whole  debt.  But  the  actio  trihutoria  may 
be  sometimes  more  favourable  than  that  de  peeulio,  sometimes  less  so 
to  the  creditor,  and  he  must  judge  which  he  will  bring.  In  the  actio 
trihutona  the  creditor  gains  by  there  'being  no  deduction  made  from 
the  peculium  of  that  which  is  due  to  the  master.  On  the  other  hand, 
the  actio  de  }>eculio  affects  the  whole  pecidium,  while  the  actio  ti-ibu- 
toria  only  affects  that  part  of  it  engaged  in  trade.  (6.) 

What  is  said  of  tlie  slave  may  be  nearly,  but  not  quite,  said  of 
the  son  in  power.  There  are  three  points  of  difference  to  be  noticed. 
1.  A father  was  bound  to  the  extent  of  the  son’s  jiectdium  by  the  son’s 
becoming  a,  fidejussor.  2.  The  filiusfamilias  could  be  sued  civilly,  and 
if  he  was  condemned  to  pay,  an  actio  judicati  could  be  brought  against 
the  father  to  the  extent  of  the  son’s  ]>ecutium.  There  was  no  corre- 
sponding liability  in  either  of  these  cases  as  to  the  slave.  (6,  note.) 
3.  By  the  senatuscowmltum  Maeetlonianurn,  prohibiting  money  to  be 
lent  to  children  or  grandchildren  of  either  sex  in  potestate,  an  action 
was  refused  for  money  so  lent  against  the  child,  either  while  in  jmtes- 
iate  or  become  sui  juris,  and  against  the  paterfamilias.  If  there  was 
any  doubt  as  bj  the  facts,  the  action  was  permitted,  and  the  servdus- 
consultum  allowed  on  the  ground  of  an  exception.  (7.) 
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Tlio  actions  above  mentioned,  </u<x/  jussu,  exercitoria,  and  de 
pecuiio,  <kc.,  were  not  properly  separate  actions.  They  were  rather 
modifications  of  the  pnetorian  actions  under  which,  according  to  the 
nature  of  the  contract,  the  master  was  sued.  In  process  of  time  the 
pnetors  permitted  not  only  pnetorian  actions,  but  condictions,  to  be 
brought  against  the  master  or  father,  where,  had  he  contracted  him- 
self, a condiction  would  have  been  the  appropriate  remedy.  (8.) 

ii.  Delicts  of  PKnsoNS  alieni  juris. — A master  could  be  sued 
under  the  pr*torian  or  civil  law,  according  to  the  origin  of  the  actio 
(Tit.  8.  pr.),  for  the  delicts  (uoxice)  of  the  slave,  but  he  had  the  choice 
of  paying  the  penalty,  or  griviug  up  the  wrongdoer  (iioxa)  (1),  to  the 
persons  injured  (Tit.  8.  pr.,  2),  before  or  after  the  Hlw  coutenlatio  (the 
action  being  iirbitraria,  i.e.  to  give  the  slave  up  or  pay)  (Tit.  8.  pr.) ; 
and  the  slave,  if  given  up,  became  the  property  of  the  person  injured, 
unless  he  could  procure  money  to  pay  the  penalty,  and  then  he  became 
free,  even  if  his  new  master  would  have  preferred  to  keep  him.  (3.) 
The  action  always  followed  the  person  of  the  delinquent,  and  was 
brought  against  his  master  for  the  time  being,  or  against  the  slave  if 
he  was  manumitted ; and  so  if  a freeman  became  a slave  after  having 
committed  a delict,  the  action  was  against  his  master.  (5.)  The  master 
had  no  action  against  his  slave  for  a delict,  nor  the  slave  any  action 
against  his  master  for  injury,  nor  did  any  right  of  action  arise  subse- 
quently, though  the  slave  was  transferred  to  another  master  or  became 
free ; and  if  a slave  who  had  committed  a delict  became  the  property 
of  the  person  injured,  the  right  of  action  was  extinguished.  (6.)  In 
old  times  children  in  potentate  might  be  abandoned  like  slaves  if  they 
committed  delicts.  In  later  times  this  was  considered  barbarous.  The 
son  could  be  sued  for  the  delict,  and  then  an  action  judicati  brought 
against  the  father  to  the  extent  of  the  son’s  peculiwn.  (7.) 

Pauperiei. — By  the  Twelve  Tables  when  an  animal  (quadruiie^, 
extended  by  interpretation  to  all  animals)  of  vicious  habits  did  harm 
(jiauperiet),  the  owner  might,  instead  of  paying  for  the  damage,  deliver 
up  the  animal.  (Tit.  9.  jir.)  If  an  animal  of  fierce  nature,  such  as  a 
bear,  was  kept  where  there  was  a public  way,  got  loose,  and  did  injury, 
then,  if  it  was  a freeman  that  was  injured,  the  amount  of  the  con- 
demnation was  left  to  the  discretion  of  the  judge ; if  a slave  or  any- 
thing else  was  injured,  the  condemnation  was  for  double  the  damage 
done.  (1.) 

A delict  might  consist  really  of  two  offences,  and  then  a separate 
action  lay  for  each  ; or  it  might  come  under  two  heads  of  delict,  luid 
then,  although  an  action  lay  under  each  head,  the  plaintiff  could  only 
recover  in  the  second  anything  which  under  that  imtiou  happened  to 
be  recoverable  beyond  what  he  had  recovered  in  the  first.  (1,  note.) 

The  discussion  of  the  heads  of  actions  is  now  interrupted  to  notice 
two  points  of  procedure. 

Uki’ke.sbntation  in  Suits. — Under  the  old  law  one  man  could 
not  sue  in  the  name  of  another.  To  this  rule  there  wore  exceptions 
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in  the  cases  of,  1,  an  actio  popiUai'is ; 2,  an  atfsertio  libertatis;  3, 
actions  brought  by  tutors  for  their  pupils,  The  lex  Hostilia  per- 
mitted an  axtio  furti  to  be  brought  in  the  names  of  (a)  persons  in 
captivity;  {h)  persons  absent  on  the  service  of  the  State;  (c)  those  in 
the  ttdela  of  such  persons.  (Tit.  10.  pr.)  Subsequently  this  rule  was 
relaxed,  and  a person  was  allowed  to  appear  in  a suit;  as  (1)  a cog- 
nitor;  (2)  a procurator.  The  cognitor  had  to  be  appointed  formally 
and  in  the  presence  of  the  adversary.  When  sentence  was  given,  the 
actio  jwdicati  lay  against,  not  the  cognitor,  but  the  party  to  the  suit. 
The  procurator,  whose  introduction  was  of  a later  date,  was  appointed 
by  simple  mandate  and  without  communication  with  the  adversary, 
and  originally  acted  in  his  own  name,  giving  security  that  the  party  in 
the  suit  for  whom  he  was  acting  would  ratify  what  he  did,  and,  if  he 
was  acting  for  the  defendant,  that  the  sentence  should  be  carried  out. 
A person  desirous  of  representing  another  might  bo  admitted  to  act  as 
negotiorum  gesto)\  although  he  could  not  show  his  mandate,  if  ho  gave 
security.  The  actio  jvdicati  was  given  for  or  against  the  procurator. 
At  a later  period,  if  the  mandate  was  clearly  proved,  the  procurator 
was  considered  to  represent*  his  principal;  and  this  was  extended  to 
the  case  of  a negotiorum  gestor,  who,  acting  at  first  without  authority, 
afterwards  showed  that  his  principal  ratified  his  action.  The  axtio 
jvdicati  was  then  given  for  or  against  the  principal,  and  the  procurator 
was  in  the  position  of  the  cognitor  (Tit.  10.  pr.,  note),  only  that  the 
mode  of  his  appointment  was  not  necessarily  formal  or  made  in  the 
presence  of  the  adversary.  (1.)  The  tutor  or  curator  represented  the 
pupil  or  adolescent,  to,  or  against,  whom  the  actio  jvdicati  was  given, 
unless  the  tutor  or  curator  had  intervened  unnecessarily,  and  then  it 
was  given  to  or  against  him.  (2.) 

Giving  Security. — There  were  certain  securities  exacted  from  the 
jiarties  to  suits  or  their  representatives.  Considerable  changes  in  this 
respect  were  made  by  Justinian.  We  have  to  consider,  1,  whether  the 
action  was  real  or  personal;  2,  whether  the  party  appeared  personally 
or  by  a representative;  3,  the  law  before  and  after  Justinian.  (Tit. 
11.  pr.) 

i.  Before  Justinian.  (A)  The  action  is  in  rem. 

(a)  The  plaintiff  had  to  give  no  security.  The  procurator  of  the 
plaintiff,  while  still  looked  on  as  a simple  mandatary,  had  to  give  security, 
rem  ratain  dominum  (the  party  was  termed  dominus  litis)  habitumm^ 
i.e.  that  the  plaintiff  would  not  bring  another  action  in  his  own  name. 
The  cognitor  and  the  procurator,  when  the  procurator  came  to  be  looked 
on  as  a mere  representative,  had  to  give  no  security.  The  tutor  or 
curator  had  to  give  security,  nmi  ratam  dominum  habiturum  ; but  this 
security  was,  as  regards  these  persons,  often  dispensed  with,  when  they 
were  plaintiffs.  (Tit.  11.  pr.) 

(b)  The  defendant  had  to  give  the  cautio  judicatum  solvi,  that  he 
would  either  restore  the  thing  or  pay  its  value  (litis  cestimatio).  If  he 
did  not  give  this  security,  the  plaintiff,  if  willing  to  give  it,  was  put  by 
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an  iulonlict  in  possession  of  the  thing.  The^’in/iVafum  suhi  conUtined 
three  clauses:  1,  de  re  judicata,  that  the  thing  should  be  given  up  or 
its  value  paid  ; 2,  de  re  de/endi  tida,  that  the  defendant  would  properly 
defend  the  action,  and  appear  and  receive  the  sentence  of  the  judge  ; 
3,  de  dole  mala,  that  there  should  bo  no  dolus  nudus,  e.g.  the  thing 
should  not  be  restored  in  a deteriorated  condition.  The  defendant  as 
well  as  his  surety  gave  the  cautio  judieatvm,  solvi  in  order  that  the 
plaintiff  might  have  the  easy  remedy  of  suing  on  a stipulation.  Natu- 
rally, as  the  defendant  had  to  give  this  cautio,  his  representative  had. 
(Tit.  11.  pr.) 

{B)  The  action  is  in  personam. 

(a)  As  to  the  plaintiff  the  rules  are  the  same  as  when  the  action  is 
in  rem. 

(b)  The  defendant,  appearing  personally,  had  not,  unless  in  some 
exceptional  cases,  to  give  the  cautio  jwticatum  solvi.  If  he  appeared 
by  a coijnitor,  the  defendant  had  to  give  the  judicatum  solvi  on  behalf 
of  the  cognitor.  If  he  appeared  by  a procurator,  the  procurator,  while 
still  a mandatary,  had  himself  to  give  the  judicatum  solvi.  (1.) 

ii.  Uruier  .Justinian. — There  was,  under  Justinian,  no  difference 
whether  the  action  was  real  or  personal.  The  plaintiff  appearing  per- 
sonally had  to  give  no  security.  The  defendant  appearing  personally 
had  not,  in  either  a real  or  a personal  action,  to  give  the  judicatum 
solvi ; but,  in  both,  he  had  to  engage  that  he  would  appear  and  receive 
the  sentence  of  the  judge.  If,  however,  he  was  a vir  illustris,  it  was 
enough  that  he  engaged  to  do  this  by  oath,  cautio  juratoria,  or  even 
by  a simple  promise.  (2.) 

If  the  plaintiff  appeared  by  a procurator,  whoso  mandate  was  regis- 
tered officially,  or  given  by  the  plaintiff  personally  before  the  judge,  the 
procurator  had  to  give  no  security.  If  the  plaintiff  appeared  by  a 
procurator  not  so  appointed,  the  procurator  had  to  give  security 
rem  ratam  duminum  huinturum  ; and  this  rule  applied  to  tutors  and 
curators.  (3.) 

If  the  defendant  appeared  by  a procurator,  whom  he  appointed  per- 
sonally before  the  judge,  the  procurator  had  not  to  give  security,  but  the 
defendant  had  to  bind  himself,  on  behalf  of  the  procurator,  to  all  the 
three  clauses  of  the  judicatum  solid.  If  he  appeared  by  a procurator 
not  appointed  before  the  judge,  both  the  procurator  and  the  defendant, 
as  fidejussor  of  the  procurator,  had  to  give  the  judicatum  solvi,  with  all 
its  three  clauses  made  binding  on  each.  The  defendant  further,  whether 
the  procurator  was  ap]K)inted  before  the  judge  or  not,  had,  as  a guarantee 
for  the  julicatum  solvi,  to  subject  all  his  property  to  a hyjx>thec.  I'his 
obligation  passed  to  his  heirs,  and  he  had  also  to  give  security  that 
he  him.self  would  apj>ear  jjcrsonally  to  receive  the  sentence  of  the 
judge.  (4.) 

If  the  defendant  did  not  apjiear,  but  some  one  volunteered  to  defend 
the  action  for  him,  this  wm  allowed,  if  this  voluntary  dej'eiisor  gave 
security  jiuticaium  solvi.  (5.) 
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The  subject  of  actions  is  resumed,  and  concbidod,  by  noticing  two 
more  di.stinctions. 

1.  Actionrs  i-kri’ETU.*,  tbmporalks. — Actions  differed  in  the  time 
daring  which  they  could  be  brought.  Actions  arising  from  the  law,  or  a 
senntuxronsultiim,  or  constitutions,  were  perp/iuce,  i.o.  could  be  brought 
without  limit  of  time,  until  Theodosius  II.  imposed  a general  limit  of 
thirty  years  on  all  actions  real  or  personal,  a limit  subsequently,  in 
some  few  exceptional  instances,  as  in  that  of  actions  on  hypothec,  ex- 
tended to  forty  years.  Pnetorian  actions  were  anniml,  i.e.  must  bo 
brought  before  the  close  of  an  annus  uHlis  from  the  time  when  they  could 
first  have  been  brought.  To  this,  however,  there  were  so  many  exceptions 
that  wo  may  say  that  praetorian  actions  also  were  perpetwe,  except  when 
they  were  penal  (the  actio  furti  manifesti  being,  however,  peq)ctual),  or 
when  they  were  for  the  value  of  the  thing,  but  were  in  opposition  to, 
not  in  extension  of,  the  civil  law,  like  the  actio  in  rem  reseissoria.  (Tit. 
12.  pr.) 

2.  Actions  passing  to  or  against  the  Heir. — It  is  only  penal 
actions  that  are  to  be  noticed,  as  all  other  actions  passed  to  and  against 
the  heir.  Penal  actions  do  not  pass  against  the  heirs  of  the  wrong- 
doer, except  to  make  them  account  for  any  benefit  they  may  have 
derived  from  the  delict.  But  penal  actions  do  pass  to  the  heir  of  the 
person  injured,  except  in  such  cases  as  that  of  injuriat-um  (jiersonal 
insult).  After  the  litis  confcslalio,  however,  all  penal  actions  pass 
both  to  and  against  the  heir.  (1.) 

Finally,  it  may  bo  remarked  that  all  actions  are  absolutorice,  that 
is,  if,  after  the  proceedings  have  commenced,  the  formula  has  been 
giv.en,  or  an  equivalent  stage  reached,  the  defendant  satisfies  the 
plaintiff,  the  judge  must  absolve  the  defendant,  and  need  not  go  on  in 
any  case  to  give  sentence.  (2.) 

Exceptions. — If  the  plaintiff" s action  is  well  founded,  but  there  is 
any  reason  why  it  is  unjust  that  it  should  be  effective  against  the  de- 
fendant, he  can  avoid  its  effect  by  the  introiluction  of  an  exception, 
allowed  by  some  particular  law,  or  by  the  pnetor  (Tit.  13.  7),  into  the 
formula  while  the  formulary  system  lasteil.  In  actions  bona  julei  it 
was  not  necessary  that  the  exception  should  be  pleaded,  as  thojwh'x 
took  cognisance  of  all  matters  that  would  form  the  groundwork  of  an 
exception.  In  other  actions,  actiones  stricti  juris,  in  factum,  arln- 
traria,  including  actions  in  rem  (Tit.  13.  4),  and  penal,  the  exception 
had  to  be  pleaded,  and  the  defendant  had  to  prove  it,  just  as  the 
plaintiff  had  to  prove  his  case.  Under  Justinian  an  exception  meant 
any  defence  other  than  a denial  of  the  subsistence  of  the  alleged  right 
of  action.  (Tit.  13.  pr.,  note.) 

The  following  instances  of  exceptions  are  given,  and  are  all  supjiosed 
to  be  pleaded  to  an  action  ejs  sfipnlatu.  1.  Error,  a mistake  not  as 
to  the  subject  of  the  stipulation,  but  as  to  some  fact  which  was  not 
known  to  the  defendant,  and  which,  if  known,  would  have  prevented 
his  promising;  2,  metits  causa,  a genenil  exception,  fear  cause<i  by 
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any  one ; 3,  doli  mnfi,  the  b.-id  faith  of  the  plaintiff  himself,  either 
when  tlie  oljlipition  wii.s  forino<l  or  suhseiiviontly  ; 4,  in  feudum,  tliat 
is,  the  pnetor  merely  stated  a circumstance  which,  if  established,  was 
to  bar  the  action  of  such  exceptions.  (1.)  Tlie  following  examples  of 
exceptions  in  factum  are  given  ; — (a)  PecunicB  non  numeratce,  when  a 
person  agreeing  to  lend  money,  and  stipulating  for  its  repayment,  does 
not  really  pay  it.  Here  the  plaintiff  had  to  prove  that  he  had  really 
paid  the  money,  but  the  exception  could  only  be  pleaded  within  five 
years  before  Justinian,  and  two  years  under  Justinian  (2);  (b)  {micH 
convent!,  when  the  plaintiff  has  agreed  not  to  demand  payment,  but 
the  contract,  as  being  verl/u  or  re,  could  still  be  sued  on  (3);  (c)jHrie- 
jurandi,  when,  the  plaintiff  having  challenged  the  defendant,  and  the 
defendant  having  denied  his  liability,  the  plaintiff  went  on  with  the 
action.  (4.)  The  eJecejitio  doli  mali  covered  all  cases  of  exceptions  in 
factum,  and  might  be  pleiuled  in  lieu  of  them,  except  that,  as  its  being 
found  true  carried  infamy  with  it,  the  magistrate  would  not  allow  it 
to  be  employed  when  the  plaintiff  was  a patron  or  ascendant  (1,  note); 
5,  rei  judicatce,  that  judgment  had  already  been  given  in  the  matter, 
it  being  necessary  that  there  should  have  been  in  the  former  action  the 
same  subject  matter  of  litigation,  the  ssime  quantity,  the  same  right, 
the  same  ground  of  action,  the  same  parties.  If  the  former  action  was 
a judicium  legitimum  in  pergoiiam  with  an  intentio  jurie  eiviiis,  the 
right  of  action  was  extinguished,  and  no  exception  was  necessary.  If 
it  was  & judicium  legitimum  in  rem,  or  in  factum,  or  was  n jiulicium 
imperio  continent,  the  right  of  action  not  being  extinguished  by  nova- 
tion, the  exeeptio  rei  jiidicatcB  was  necessary  to  stop  the  second  action. 
Under  Justinian  the  exception  was  in  every  case  necessary.  Gains 
also  mentions  the  exeeptio  rei  in  juilicium  d'  dactas,  i.e.,  that  the  case 
was  already  before  the  tribunal,  the  time  within  which  sentence  was 
obliged  to  be  given  not  having  elapsed.  (5,  note.) 

Exreptiones  j)er/ietua:,  temiHjrarice,  i>en‘iiiiitoriae,  dilatoricB. — Ex- 
ceptions were  either  ie'ri>etucB,  i.e.  could  be  used  by  the  defendant 
without  restriction  of  time,  or  temporarice,  i.e.  were  subject  to  such  a 
restriction ; and  they  were  ]>eremptorice,  i.e.  put  an  eml  to  the  litiga- 
tion, or  dilat(/ri<p,  i.e.  only  stopped  it  for  a time.  (8.)  PcrjKjtual  ex- 
ceptions wore  always  peremptory ; as  instances  are  given  the  exceptions 
doli  mali,  meliis  cauea,  and  pa/-ti  conventi,  if  the  agreement  has  been 
that  no  demjind  shall  be  at  any  time  made.  Temiwrary  exceptions 
were  always  dilatory.  As  an  instance  is  given  that  of  pacii  conventi, 
when  the  agreement  has  been  that  no  demand  shall  be  made  during  a 
given  time,  o.g.  five  years.  If  he  sued  before  the  five  years  had  elapsed, 
the  plaintiff  might  be  repelled  by  an  exeeptio.  Previously,  if  the 
plaintiff  was  thus  repelled,  he  was  guilty  of  plug-petitio  in  regard  of 
time,  an<l  could  take  no  further  proceedings.  Under  a constitution  of 
Zeno,  the  jilaintifl"  suing  prematurely  luul  to  wait  twice  as  long  as  he 
ought  to  have  waited,  and  ho  must  reimburse  the  defendant  for  all 
losses  sustaineil  through  the  demand  l>eing  premature.  (10.)  As 
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another  instance,  Gains  gives  the  <>,xc.epHo  litia  flindua  given  to  repel 
a plaintiff  suing  under  the  same  i)rioU)rship  for  another  part  of  a thing 
(10,  note),  for  one  part  of  which  he  had  alreiuly  suetl.  Some  dilatory 
exceptions  have  regard,  not  to  the  thing  sued  for,  but  to  the  person,  as 
when  objection  was  taken  to  a procurator,  that  he  or  she  was  a soldier 
or  a woman,  as  neither  could  act  as  procurator,  or  that  he  was  an 
improper  person,  as  having  l>een  stamped  with  infamy  ; but  Justinian 
did  away  with  exceptions  on  this  last  ground.  (11.) 

Pregerifitium. — Gains  notices  prescriptions  after  noticing  exceptions, 
i.e.  limitations  of  the  action  entered  on  behalf  of  the  plaintiff,  as,  for 
example,  to  confine  the  action  to  so  much  of  the  plaintiff s right  as 
had  produced  an  existing  liability,  or  for  the  defendant,  as  the  prce- 
script io  Imgi  temporis;  but  prescri])tious  for  the  defendant  had  already, 
in  the  time  of  Gaius,  been  classed  among  exceptions.  (11,  note.) 

Rbplicatioss. — There  might  be  an  exception  to  an  exception,  i.e. 
there  might  be  grounds  on  which  the  excejjtion,  although  founded  on 
fact,  could  not  be  allowed  to  operate,  as  if  an  agreement  had  been 
made  not  to  sue,  and  then  this  agreement  had  been  rescinded.  In  this 
case  a replication  that  the  agreement  had  been  rescinded  would  be 
inserted,  to  do  away  with  the  effect  of  the  exceptio  pacti  conventi  (Tit. 
14.  pr.),  and  so  there  might  be  a dupHcatio  (1)  to  a repliccUio,  and 
there  might  be  even,  if  necessary,  a triplicatio.  (2.) 

Exceptions  may  be  divided  into  re*  cohterentes,  affecting  the  rights 
to  claim,  as  the  exceptio  duli  mali,  or  the  exceptio  p<tc,ti  convenii,  when 
it  was  a general  pact  not  to  sue;  and  personae  cohaerentes,  protecting 
the  debtor  personally,  as  the  exceptio  pad i eonventi,  when  it  was  a pact 
not  to  sue  the  particular  debtor.  As  a general  rule,  the  Jidejussores  of 
the  defendant  could  use  all  the  exceptions  the  defendant  could  use ; but 
this  was  not  universally  true  of  exceptiones  cohaerentes  personae.  For  a 
debtor  who  had  made  a cessio  Imnorum  was  protected  from  the  actions 
of  his  creditors  by  the  exception  nisi  cesserit  t>onis,  which  was  personae 
coheerens;  but  his  Jidejussores  could  not  use  this  exception,  as  the  very 
object  of  their  suretyship  was  to  guard  against  the  debtor  not  being  able 
to  pay.  (4,  note.) 

Interdicts. — We  now  come  to  what  became  a preliminary  step 
under  the  pnetorian  system  to  the  commencement  of  one  kind  of  actions, 
those  that  regarded  possession  and  ^asi-possessiou,  i.e.  the  possession 
of  servitudes.  (Tit.  15.  pr.)  The  prKtor  issued  an  interdict  or  decree 
regulating  possession,  and  then,  if  the  facts  on  which  the  applicant  relied 
were  contested  by  the  other  party,  the  prajtor  threw  the  decree  into 
the  shape  of  an  action  to  be  decided  according  to  the  real  facts.  Probably 
the  prffitor  interfered  by  interdict  to  protect  and  determine  possession 
before  he  gave  actions  to  try  the  right  to  possession,  and  not  improbably 
the  interests  arising  out  of  the  possession  of  the  a/jer  publieus  may  have 
first  suggested  the  pnetorian  intervention  by  interdicts.  Grmlually  the 
action  was  regarded  as  the  point  of  real  importance,  although,  !is  the 
granting  of  the  action  depended  on  the  rules  as  to  interdicts,  the  study 
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of  these  rules  preserved  its  importance.  By  the  time  of  Justinian  inter- 
dicts had  become  wholly  obsolete,  and  all  questions  as  t»i  jHJssession 
w'ere  determined  by  actions  without  recourse  being  had  to  the  prelimi- 
nary step  of  interdicts. 

The  interdict  was  issued  by  the  magisterial  authority  of  the  prsetor, 
and  interdicts  always  bore  traces  of  their  origin  in  two  ways.  1.  First 
issued  as  special  edicts  to  meet  special  cases,  they  were  afterwards  issued 
under  standing  regulations  incoi-porated  in  the  prmtorian  edict,  but  they 
were  always,  perhaps,  theoretically  grounded  on  infractions  of  public 
order,  and  the  time  in  which  some  possessory  interdicts  had  to  be  applied 
for  (one  year)  connects  them  with  the  law  of  delicts.  2.  They  were  all, 
directly  or  indirectly,  connected  with  possession,  with  keeping  things 
as  they  ought  to  be.  (Tit.  15.  pr.,  note.) 

They  were  of  throe  main  kinds : — (a)  Prohibitory,  (b)  Rcstitutory, 
and  (c)  Exhibitory.  By  the  first  the  proctor  ordered  something  not  to 
be  done  which  infringed  the  use  of  something  public,  as  a road,  or  of 
something  w'hich,  for  the  sake  of  public  order,  he  protected,  as  the  right 
of  possession  of  individuals.  By  the  second  the  ])i*octor  ordered  things 
to  be  put  into  the  state  they  were  in  before  something  wrong  had  been 
done,  as,  e.g.,  buildings  to  be  demolished,  which  impeded  the  use  of  a 
public  river  or  its  banks ; or  possession  to  be  given  or  restored  to  the 
right  person.  By  the  third  the  prjetor  ordered  the  thing  or  person,  if 
it  was  a person  that  formed  the  subject  of  contest,  to  be  produced  by 
the  person  "jeho  had  got  liold  of  it,  so  that  the  claimant  might  not  bo 
prejudiced  by  the  thing  being  concealed.  (1.) 

Gains  understood  intnrdicere  as  ‘ to  prohibit,’  and  says  that  prohibi- 
tory interdicts  alone  ought  strictly  to  be  called  interdicts,  and  interdicts 
of  the  other  kinds  ought  to  be  called  decreta.  Justinian  says,  all  may 
be  called  interdicts,  as  he  considers  interdicerc  to  mean  to  pronounce 
between  two  parties,  inter  duos.  (Tit.  15.  pr.,  note.) 

If  the  interdict  was  prohibitory,  the  parties  in  the  time  of  Gains 
bound  themselves  by  a wager,  in  a sum  to  be  paid  by  the  losing  party 
in  the  action.  In  the  case  of  interdicts  rcstitutory  or  exhibitory,  this 
had  become  obsolete ; instead,  an  actio  arhitraria  was  given,  and  the 
judex  issued  his  j)reliniinary  order  against  the  party  concerned,  and,  in 
the  event  of  its  not  being  obeyed,  gave  a coudemnatio  quanii  ea  res 
ernt.  (8,  note.) 

Those  interdicts,  which  distinctly  referred  to  the  possessory  rights 
of  private  persons,  were  given  to  acquire,  to  retain,  or  to  recover  pos- 
session, those  to  retain  possession  being  i)rohibitory,  and  those  to  ac- 
(piire  or  to  restore  being  rcstitutory.  (2.) 

1.  Adiinscendae  possessionis  causa. — The  chief  interdict  under  this 
head  was  that  known  as  quorum  lonorum^  given  to  secure  the  possession 
of  an  inheritance  as  a miiversitas  to  those  whom  the  prmtor,  contrary 
to  the  rules  of  civil  law,  treated  as  having  a right  to  an  inheritance.  It 
was  given  against  two  classes  of  pci-sons : (a)  persons  ]X)sscssing  pro- 
Ju:rede,  i.c.  thinking  thcm.selves  to  be  the  real  heirs;  (b)  pei-sous  pos- 
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sessiiig  pro  ponneDSorv  (prceJoites),  i.e.  persons  merely  possessing  with- 
out any  claim  of  title.  It  was  given  against  both  classes,  oven  if  the 
term  of  usucapion  had  run  in  their  favour,  and  also  against  them  if 
they  had  through  their  own  dolus  malus  ceased  to  possess.  (3.) 

This  interdict  was  never  given  except  to  a person  getting  possession 
for  the  first  time,  so  that  resliluas,  the  word  in  the  formula,  must  be 
used  (as  well  as  the  term  rcstitutory  applied  to  interdicts)  in  a very 
wide  sense.  (3.) 

Under  this  head  was  also  given  the  interdietum  Salnanum,  by 
which  an  owner  of  a rural  estate  got  possession  of  the  goods  of  the 
occupier  (and  probably  even  if  they  had  passed  into  third  hands)  in  case 
of  non-payment  of  rent.  This  interdict  was  a step  historically  to  the 
actio  Serviana.  (3.) 

2.  Rdinemlas  posses.'iionis  causa. — The  two  main  interdicts  under 
this  head  were  those  uii  possidetis  and  ulruhi  possidetis,  the  former 
applying  to  immoveables  and  the  latter  to  moveables.  The  object  of 
these  interdicts  was  to  determine  which  of  two  disputants  as  to  owner- 
ship was  entitled  to  the  possession,  and  to  have  this  point  determined 
in  his  favour  was  of  great  advantage  to  a disputant,  as  he  remained  in 
(lossession  if  his  adversary  failed  to  show  he  was  the  real  owner.  The 
interdict  tdi  possidetis  had  to  be  applied  for  within  a year  after  the 
])os8ession  had  been  in  any  way  threatened.  Previously  to  Justinian 
the  interdict  utrubi  iwssidetis  was  given  to  that  disputant  who  himself, 
or  by  any  one  through  whom  he  claimed,  had  been  in  possession  during 
the  greater  part  of  the  preceding  year.  Under  Justinian  possession  was 
confirmed  to  the  person  in  possession  at  the  time  of  the  litis  contestatio, 
provided  (which  had  always  been  a condition  as  to  both  interdicts)  that 
he  had  not  obtained  his  possession  as  against  his  adversary  vi,  clam, 
or  preoirio,  the  last  term  meaning  by  permission,  and  at  the  will,  of 
the  adversary.  (4.) 

Only  persons  having  civilia  pussessio  or  naturalis  possessio,  with  the 
animus  of  ownership,  could  obtain  these  interdicts.  Persons  simply  in 
possessions,  detaining  the  thing  without  the  animus  possidendi,  could 
not  obtain  them,  but  the  person  on  belialf  of  whom  such  persons  were  in 
possessions,  possessed  through  them  : thus  the  owner  possessed  through 
the  tenant,  or  the  dejxisitor  through  tlie  depositary,  or  the  lender 
through  the  borrower.  Without  the  animus  there  can  be  no  interdictory 
possession,  but  if  a person  has  the  animus  he  need  not  always  have  the 
corporeal  detention,  as,  for  example,  if  a man  uses  in  the  season  an 
alpine  piisture  and  leaves  it  when  the  scfisou  is  over  with  the  intention 
of  returning  to  it,  he  still  possesses  it.  (5.) 

3.  Rec.iperandoe  possessionis  causa. — The  main  interdict  under  this 
head  was  that  uTule  vi.  Uore,  there  having  been  an  illegal  use  of  vio- 
lence, the  wrongdoer  had  to  restore  possession,  although  the  person  to 
whom  he  restored  it  had  himself  got  it  from  him  vi,  clam,  or  precario. 
lu  the  days  of  the  Ilepublic  there  hud  been  a distinction  according  to  the 
kind  of  violence  used.  If  the  violence  had  been  onlinarj'  (quotidiana). 
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tlic  ]x>s»c8sioii  would  only  be  restored  if  it  had  not  been  obtained  by  the 
applicant  rti,  clam,  or  prccario,  and  the  application  must  be  made  within 
a year.  If  the  violence  had  been  armata,  the  possession  was  restored, 
although  obtained  vi,  clam,  ot  precario,  and  there  was  no  limit  as  to  the 
time  for  asking  for  the  interdict.  This  distinction,  however,  had  become 
obsolete  before  the  time  when  the  formula  of  the  interdict  was  shaped 
as  it  is  found  in  the  Digest. 

The  interdict  unde  vi  only  applied  to  immoveables.  But  by  a con- 
stitution of  A.D.  389  it  was  provided  that  any  one  who  seized  on  any- 
thing with  violence  should  lose  the  ownership  if  it  was  his,  or  give  it 
up,  and  also  pay  its  value,  if  it  was  not.  This  constitution  applied  to 
moveables  as  well  as  immoveables.  (6.) 

Previously  to  this  constitution,  possession  of  moveables  had  been 
recovered  by  the  interdict  utruLi,  and  both  this  and  the  interdict  uii 
pomdetia  may  be  looked  on  as  means  of  recovering  as  well  as  of  re- 
taining possession.  But  the  employment  of  the  interdict  unde  vi  had, 
ns  compared  with  that  uti  posaidHis,  the  following  advantages : (a)  it 
could  be  used  when  a third  jwrson  was  in  possession ; (6)  it  gave  the 
ji-uctua  from  the  time  of  ejectment,  not  that  of  the  commencement  of 
proceedings  ; (c)  it  was  given  although  the  possession  had  been  obtained 
ivs  against  the  adversary  vi,  dam,  or  precario;  (d)  it  included  moveables 
on  the  estate.  (6,  note.) 

Simple,  douhh  Interdicts. — The  interdicts  uti  possidetis  and  utruln 
may  be  said  to  be  double,  i.e.  each  party  is  at  once  plaintiff  and  defen- 
dant, as  opposed  to  other  interdicts,  where  one  party  claims  and  the 
other  defends.  (7.) 

Two  points  with  regard  to  the  proceedings  in  actions  remain  to  be 
noticed:  1,  the  checks  on  reckless  litigation;  2,  the  duty  ot  the 

judge. 

1.  Checks  on  rbcki-kss  Litigation. — A summary  is  given  under 
Tit.  16.  pr.  of  the  checks  in  the  time  of  Gains  on  reckless  bringing  or 
defending  actions.  Under  J ustinian,  both  parties  were  obliged  to  swear, 
the  plaintiff  de  calumnin,  that  he  was  not  bringing  an  action  vexa- 
tiously  or  without  cause,  the  defendant  that  it  was  from  a belief  in  the 
justness  of  his  cause  that  he  resisted  the  demand  of  the  plaintiff;  and 
the  advocates  of  both  jiarties  had  also  to  take  an  oath.  The  plaintiff 
was  liable  to  pay  damages  and  costs.  (Tit.  16.  1.) 

The  dcfenilant  was  restrained  (o)  by  the  action  sometimes  being  in 
duplum  (the  Institutes  add  in  triplum,  but  no  instances  are  known) 
when  there  was  a denial  on  the  part  of  the  defendant,  as  in  cases  of 
damni  injuria  and  legacies  left  to  holy  places ; (6)  by  the  action  being 
ah  initio  for  more  than  the  single  value,  as  in  the  case  of  theft  (1); 
(c)  by  infamy,  which  attends  condemnation  in  an  action  tuida,  mandati, 
or  drjMsiti  if  ilirect,  and  pro  soeio  (which  is  direct  for  Ixith  parties), 
ami  which  attends  not  only  cundemnatiu,  but  an  agreement  to  commit 
the  offence,  in  actions  furti,  vi  bonorutn  raptorvm,  injuriarvm,  and 
de  dolo.  (2.) 
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The  first  step  in  an  action  was  the  voeatlo  injun,  the  summons  to  the 
dcfemlaut  to  appear  before  the  magistrate.  Children,  however,  cannot 
summon  ascendants,  nor  freedmen  patrons  or  the  children  or  ascendants 
of  patrons,  without  having  first  received  the  permission  of  the  prastor. 
If  they  act  without  this  j)ermi8sion,  they  are  liable  to  a fine  of  fifty 
goluli.  (3.) 

2.  The  Office  of  the  Judge. — The  Institutes  first  lay  down  the 
general  duty  of  the  judge,  which  is  to  judge  according  to  the  law,  the 
constitutions,  and  customary  usage.  (Tit.  17.  pr.)  If  the  judge  gave 
a sentence  wrong  on  the  face  of  it,  or  fixed  the  condemnation  below 
what  the  prtetor  had  fixed  it,  the  sentence  was  void  and  no  appeal 
was  necessary.  If  the  judge  was  supposed  to  be  wrong  otherwise,  notice 
of  appeal  had  to  be  given  within  two  days  (or,  if  the  defendant  had  aj>- 
pcared  by  a procurator,  three  days),  enlarged  by  Justinian  to  ten  days. 
The  Emperor  w'as  the  final  judge  of  appeal,  but  Hadrian  made  the 
decisions  of  the  Senate  final,  and  Constantine  those  of  the  pnetorian 
pnefect. 

Secondly,  the  Institutes  point  out  what  judgment  ought  to  be  given 
in  certain  actions  : — 

(a)  In  a noxal  action  the  judge  ought  to  state  the  condemnation  by 
ordering  a sum  to  be  paid,  or  the  ru/xa  abandoned.  (1.) 

(i)  In  a real  action,  if  he  determines  against  the  claimant,  he  ought 
to  absolve  the  jwsses.sor ; if  against  the  possessor,  he  ought  to  order  the 
thing  and  its  fruits  to  be  given  up,  and,  after  the  time  of  Hadrian,  all  the 
fruits  consumed  had  to  bo  accounted  for,  whether  the  possession  was 
lionii  fide  or  mala  fide,  if  the  thing  posse.s.sed  was  an  inheritance.  Before 
Hadrian  as  to  inhcritiincc,  and  before  and  after  his  time  as  to  single 
objects,  the  rule  was  that  a hona  fide  possessor  had  to  account  for  fruits 
after  the  bringing  of  the  action,  the  malt  fijle  poasessor  for  all.  If  the 
possessor  showed  that  he  could  not  give  up  the  jMissessiou  at  once,  he 
obtained  a delay  on  giving  security  to  give  up  within  a time  allowed 
him.  (2,  and  note.) 

(c)  In  an  action  ad  exhihendwn  the  defendant  must  exhibit  the 
thing,  his  title  to  it,  and  everything  derived  from  it,  as  e.g.  the  fruits, 
since  the  bringing  of  the  action  ; nor  will  usucajiion  accomplished  sub- 
sequently avail  him.  If  he  states  that  he  cannot  exhibit  at  once,  he 
can  obtain  a delay  on  giving  security,  but  if  he  neither  exhibits  nor 
gives  security,  he  is  to  be  condemned  in  an  amount  representing  the 
interest  of  the  plaintiff  in  having  the  thing  exhibited  at  once.  (3.) 

{d,  e,  f)  In  the  actions  familim  ercincutidm,  communi  divi- 
dundo,  and  finium  regurulorum,  the  judge  ought,  if  he  gives  to  one 
more  than  to  another,  and  one  thus  receives  more  than  another,  to 
make  this  favoure<l  person  pay  a pecuniary  equivalent.  (4,  5,  6.)  In  the 
action  finium  regundorum,  a person  ought  to  be  condemneti  who  has 
destroyed  boundary  marks,  or  opj>08cd,  in  defiance  of  the  judge’s  order, 
the  measurement  of  the  land.  (6.) 
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In  all  thcae  three  actions  anything  adjudged  beoomee  at  onoe  the 
property  of  the  person  to  whom  it  is  adjudged.  (7.) 

Crimes. — The  subject  of  public  prosecutions  being  altogether  outside 
the  general  subject  of  the  Institutes,  which  treat  of  priyate  law  ('Tit.  18. 
pr.),  may  be  omitted  here.  A sketch  of  Roman  criminal  law  is  giweD  in 
the  last  section  of  the  Introduction. 
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Abstimebdi  banoficiam,  217 
AooeptUatio,  393 
Acoauio,  lii,  98 
Accrescendi  jus,  153.  19R 
Aotio,  Ui,  3^  394.  d2fi 
divisions  o{  aotions,  ixxii,  126 
ad  ezhibendum,  Izziii,  156.  406.  451. 

502 

estimatoria,  365 
arbitraria,  Izx,  Izziii,  429.  4.V) 
bonse  fldei,  Izziii,  326,  429 
oalamnis,  499 
oommodati,  .3.30 

communi  dividundo,  104. 124.  503 

oonfessoria,  431 

contraria.  499 

damni  injuries,  412 

de  esstimato,  44S 

de  constituta  peounia,  431 

de  dolo  malo,  461 

de  inofBcioso,  211.  213 

de  peculio  et  in  rem  verso,  462 

de  tigno  junoto,  105 

depensi,  355 

deposit!,  .3.31 

directa,  Izziii,  428 

empti,  .368 

ezorcitoria,  439 

ez  testamento,  388 

{amilisB  eroiscundee,  124.  387.  502 

fiotitia,  428 

finium  regundomm,  503 

furti,  405,  445 

hypothecaria,  415 

in  duplum,  441.  444 

in  factum  concopta,  Izxii,  4^ 

in  factum  prasscriptis  verbis, lzziii,428 

in  jus  concepta,  Iniii.  42H 

in  personam,  4^ 

in  rem,  426 

in  lupplementum  legitimes,  212 

injuriarum.  419 

institoria,  4 GO 

judicati,  463.  4G7.  470 

legis,  Izi,  Izvii 

mandati,  318 

niizta,  441,  443 


AUS 

Aotio  negative,  431 
negotiorum  gestomm,  .386 
nozalis,  465 
Pauliana,  435 
perpetua,  474 
perseoutoria  rei,  441 
pigneratioia,  332 
posnalis,  442 
popularis,  425 

fresjudioialis,  4.39 
dbiiciana,  1^,  433 
quasi  institoria,  .379 
quasi  Serviana,  135.  369.  437.  451 
quod  dolo  malo,  451 
quod  jussu,  469 
quod  metus  causa,  446 
receptitia,  431 
redhibitoria,  365 
rei  uzories,  148 
resoissoria  (in  rem),  435 
servi  corrupti,  494 
Serviana,  369,  436,  451 
strioti  juris,  Izziii,  327,  429 
temporalis,  474 
tributoria,  460 
tutelee,  68, 13 
utilis,  Izziii,  428 
venditi,  363 

vi  bonorum  raptomm,  411 
Actus,  118 
Addiotio,  15 
bonorum,  313 
Ademptio  legatorum,  244 
Aditio  hereditatis,  191,  221 
Adjudicatio,  liii,  Iziz,  124 
Adjunctio,  103 
Adoption,  il,  40-47,  166 
plena,  minus  plena,  42 
Adpromissor,  3^ 

Adstipulator,  354 
Adversaria,  359 
,®rarium,  Iziv,  229 
Afbnitas,  35 
Agency,  114,  162.  469 
Ager  publieuB.  4 88 
vectigalis,  92 

Agnati,  zli,  iv  ; succession  of,  276-289 
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Agri  limitati,  99  , 

Album,  xxi,  A39 
Alluvio,  99 

Animus  domini,  9^  137,  494 
Animus  possidendi,  137,  494 
revertendi,  96 
Annus  utilis,  476 
Appeal,  xii,  Ixxv,  5DQ 
Aqua)  ductus,  JJUS 
Aquilius  Gallus,  394 
Aquiliana  stipulatio,  393 
Aniiter,  Ixiii,  326 
Arbitraria  formula,  460 
Argentarius,  438.  457 
Arra,  363 

Arrogatio,  xl,  liii,  43j  acquisition  by, 
312 

As,  193 

Ascripti  glebae,  16 

Assertor  libertatis,  Ixvi,  18,  440 

Aureus,  67 


Beneficidh  abstinendi,  217 
cedendarum  actionum,  338,  367 
compotenti®,  377,  449,  456 
deliberandi,  219 
discussionie,  367 
divisionis,  367 
excussionis,  367 
inventarii,  220 
legis  Cornelie,  181,  366 
oi^inis,  357 
S.  C.  Velleiani,  366 
separationis,  215 
Bona  fides,  143 
Bona  vacantia,  142 
Bona  vi  rapta,  409 
Bonitarium  dominium,  L 304 
Bonorum  addictio,  313 ; cessio,  317 
distractio,  318 
emptio,  317 

possessio,  70,  167,  208,  303-311 ; sine 
re,  311 
seotio,  376 
Buildings,  106 

Burden  of  proof,  225,  861,  478. 480 


Caddua,  198,  228 

Calata,  comitia,  164 

Galumnia,  259.  499 

Capitis  deminutio,  xliii,  48,  60,  207 

Capito,  xxvii 

Captivi,  180 

Caput,  60 

Catoniana  regula,  231.  242 
Causa,  453,  482;  causa  justa,  143 
Cautio,  349,  361 
judicatum  solvi,  471 
Census,  18 

Contumviri,  xxi,  Ixii,  Ixvii,  210 
Cessio  bonorum,  317 
in  jure,  liii,  Ixvii,  90,  124 


cus 

Chirographum,  Iviii,  360 
Civitas,  xxxvii,  14 
Clausula  codicillaris,  262 
Code,  Theodosian,  xxxi 
Justiniaq’s,  xxxi,  xxxiii 
Codicils,  Iv,  261 
Coelebs,  228 
Coemptio,  xlii,  31 

Cognati,  xlii,  Iv;  succession  of,  289 
degrees  of,  292 
Cognitio  extraordinaria,  xxx 
Cognitor,  469 
Co-heir,  198 
Co-legatee,  226,  230 
Collatio  bononun,  270 
Colonus,  16,  m,  369,  436,  494, 

Comitia  calata,  164 
centuriata,  xi,  xii,  Ixxvii 
curiata,  x,  xii,  Ixxvii 
tributa,  xiii,  xvii,  Ixxvii 
Commercium,  xxxviii,  168 
Commissoria  lex,  367 
Commixtio,  104 
Commodatum,  Ivii,  329 
Componsatio,  898,  457 
Concubinage,  xlii 
Condemnatio,  Ixix,  451.  501 
Condictio,  Ixv,  Ixxii,  326 
furtiva,  408 
triticaria,  427 
Conditions,  195,  367 
Conductor,  369 
Confarreatio,  xlii,  30 
Confusio,  104 

Cunnubium,  xvii,  xxxviii,  32 
Consanguinoi,  278,  289 
Consensus,  322 
Consilium,  24 
Constitutum,  4.30 
Contract,  Ivi,  321 
bilateral,  322 
consensual,  Iviii,  362 
formal,  Iviii,  322 
formless,  Iviii,  822 
literal,  Iviii,  ^9 
real,  Ivii,  327 
unilateral,  322 
verbal,  Iviii,  332 
Contractus  innominati,  lix,  322 
fiduciffi,  136 
Contubernium,  36 
Conventio  in  manum,  31 
Conventus,  Ixvii 
Correi  promittendi,  337 
stipulandi,  337 
Creditor,  Ivi,  320 
Cretio,  219,  221 
Crime,  Ixxvii,  604 
Culpa,  323 

Curator,  xl,  73 ; suspected,  84 
Curatorum  satisdatio,  76 
exrusationes,  79 
Curia,  x 

Customary  law,  12 
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DiMNOM,  417 
infeotum,  &41,  417 
Damnum  injuria  datum,  112 
Dare,  Ivi,  32£i 
Debitor,  Ivi,  3^ 

Decemvirs,  xiii,  xvii 
Decretum,  10 
Doditicii,  19,  21 
Deductio,  4S7 
Deliberandi  jus,  212 
Delict,  ivi,  lix,  322 
Domonatratio,  Ixix,  128.  t.'vl 
Deportatio,  IS 
Dopoaitum,  Iviii,  33Q 
miserabile,  331,  441.  145 
Derelicts,  115 
Detentio,  137,  494 
Dios  cedit,  22L  236 
continui,  S3 
fasti  et  uefasti,  310 
utiles,  83,  310 
venit,  225 
Digest,  xxxii 
Diligciitia,  223 
Diaoussiotiis  Ixmeficium,  367 
Disinheriting,  liv,  IBl-lH.s 
Diatractio  bonoruiu,  318 
Divisionis  boneiicium,  25Z 
Divorce,  32 
Dolus,  323,  iiL  423 
Dominica  potostas,  22 
Dominium,  xlix,  S3 
bonitarium,  1 
Quiritarium,  xlix 
Donationes,  lii,  142 
inter  vivos,  142 
mortis  causa,  liii,  147 
ante  nuptias,  151 
propter  nuptias,  151 
Dos,  1^  233 
Duplicatio,  433 


Edictom,  xxi 
pcrpotuum,  xxi,  xxvii,  11 
repentinum,  11 
Emancipatio,  xl,  51 
Emancipated  children,  51j  185, 203.  270 
Emphyteusis,  li,  134,  371 
Emperor,  xxv,  10 
Emptio  et  venditio,  Iviii,  113,  862 
Einptio  bonorum,  312 
Epistola,  10 
Exchange,  335 
Exceptio,  Ixx,  477 
dilatoria,  Ixxvi,  434 
doli  mali,  107,  478 
jurisjurandi,  430 
metus  causa,  478 
non  numerate  pecuniae,  330,  479 
pacti  conventi,  434 
peremptoria,  488 
persome  colurrens,  487 
procuratorii^  435 


OUl 

Exceptio  rei  cohierons,  487 
rei  in  judicium  deduebe,  432 
rei  judicatic,  4H1 
restitube  hcruditatis,  252 
Excuaationos,  79-K4 
Excussionis  beneficium,  352 
Execution,  Ixvi,  Ixxiv 
Executor,  Izxvi,  445 
Exercitor,  430 
Exheredatio,  liv,  181-188 
Existimatlo,  xliii,  210 
Expensilatio,  352 
Extranei,  220 

Extraordiuaria  judicia,  Ixxiv,  Ixxv,  145, 
452.  489 


Fscere,  Ivi,  320 
Falcidia  quarta,  212.  247 
Familia,  xxxviii,  14,  22 
FamiliiE,  emptor,  165,  171 
Ferffl,  25 
Fictions,  423 

Fideicommissa,  liv,  249-263.  265 
Fidejussor,  .8.5.8 
Fidepromissor,  354 
Fiduciorius,  261 
Fiduciary  tutor,  34 

Piliusfamilias,  158, 178,  425.  459.  465. 
467 

Fiscus,  142.  m.  227.  268.  315 
Fumiula,  Ixviii 
Formulary  system,  ixviii 
Frcedmen,  17, 19, 298, 333, 388, 4^  430 
Fructus,  125.  131.  501 
Fundus,  230 
Furiosi,  24 
Furti  vitium,  141 
Furtiva  oondictio,  402 
Furtum,  141,  322 
manifestum,  400 
neo  manifestum,  400 


Qaids,  xxviii 
Gentes,  x,  290 
Gentilis,  xiii,  Iv,  290 


Habitatio,  131 
Heroditatis  petitio,  442 
Ueres,  liv,  214 
extraneus,  220 
intestati,  264 
' nocossarius,  liv,  23,  214 
Buus,  Iv,  181. 214,  266  ; ranking  with, 
275 

Honorarium,  384 

Hy potheca,  li,  7L 136, 331,  436, 4^  473 


lONOBANTIA,  .888 
Illustris,  42.8 
Imagiuaria  solutio,  322 
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Imparium,  Izii  • 

Incerta  peraona,  116.  239,  21Q 
Incorporeal  things,  llfi 
In  jure  oessio,  Uii,  Ixvii,  90, 123 
In  jus  Tocatio.  Ixiii,  439.  SOO 
Indebiti  solutio,  388 
Infamia,  xliv,  4^ 

Infans,  09,  341 
Infant!  proximus,  69,  347 
Ingenui,  10 
Injuria,  418 

Innominate  contracts,  lix,  322 
Inquilinus,  369,  494 
Institor,  379,  464 
Institutes,  xxxii 
Institution  of  heirs,  liv,  ISO 
Insula,  99 
Intentio,  Ixix,  Ixx 
lutercessio,  356 
Interdictio  aquas  et  ignis,  01 
Interdictum,  Ixxiii,  ikl 

adipiscendie  possession  is,  491 
de  clandestine  possessiono,  496 
de  precario,  496 
exhibitorium,  489 
possessorium,  490 
prohibilorium,  489 
quasi-Salvianum,  309 
quorum  bonorum,  491 
reoiperandie  possessionis,  494 
restitutorium,  489 
rotinendae  possessionis,  492 
Salvianum,  3G9,  492 
simplex  et  duplex,  490 
unde  vi,  49.5 
uti  possidetis,  492 
utrubi,  493 
Interest,  xvi,  325 

Intestate  succession,  Iv,  204:  under  the 
Novels,  ail 

Inventarii  beneOoium,  220 
Islands,  99 

Italy,  conquest  of,  xix 
Italioum  solum,  ^vi,  123,  136,  139 
Iter,  118 


Judex,  xxi,  Ixi 
duties  of,  500-503 
liability  of,  423 
Judge,  xii,  xxi,  Ixi,  Ixxiv,  Ixxv 
Judicatum  solvi,  471 
Judiciaextraordiuaria,  bcxiv,  Ixxv,  445, 
4,52.  489 

Judicis  postulatio,  Ixv 
Judicium  imperio  continens,  429,  481 
logitimum,  429,  481 
publicum,  503 
Jurisdictio,  Ixxii 
Jurisprudentcs,  xxi,  xxviii,  11 
Jus,  XXXV,  xlviii,  Ivi 
civile,  xxiii,  L 12 
gentium,  xxiii,  14 
honorarium,  xxi,  H 


LEX 

Jus  in  personam,  xlix 
in  rem,  xlix,  88 
Italicum,  xix 
Latinum,  xix 
naturale,  xxii,  7.  18.  14 
Quiritium,  xx 
sacrum,  xvii 
Jusjurandum,  258.  480 
Justa  causa,  143 
manumissionis,  24 
Justinian,  xxxi 


Labeo,  xxvii,  261 
Latini,  xx,  14^  ^ 301 
Latini  Juniani,  19, 163,  250 
Latinitas,  xx 
Legacies,  222 

[^emption  and  transfer  of.  244 
contrasted  with  OdeicommiKsu.  251 
Legatarius  partiarius,  238,  253 
Legatum,  222 
ereptitium,  227 
generis,  238 
incertte  personie,  239 
optionis,  238 
per  damnationem,  222 
* per  preeceptionem,  222 
per  vindicationem,  222 
pceniB  nomine,  243 
sinendi  modo,  222 
Legis  actiones,  Ixiii,  Ixvi 
I-iogitima  portio,  214 
Legitimation,  39 

Legitimi  heroes,  28Q ; tutoies,  Ofi 
Lex,  9 

il!lbutia,  Ixvii,  492 

.dillia  Sentia,  19,  ^ ^ ^ 2& 

Anastasiana,  279.  Ml 

Apuleia,  355 

Aquilia,  412 

Atilia,  05 

Atinia,  140 

Calpumia,  Ixv,  Ixxviii,  326.  427 
Canuloia,  xvii,  31 
Cincia,  1^ 

Claudia,  08 
Cornelia  de  odictis,  11 
de  falsis,  180,  506 
de  sponsu,  355 
de  sicariis,  ^ 422,  505 
Fabia,  507 

Falcidia,  liv,  211,  246-249 
Furia  de  spon-su,  355 
tcstameutaria,  240 
Furia  Cauinia,  ^ 239 
Gcuucia,  325 
Hortcusia,  xviii,  9 
Uostilia,  409 
Julia,  xix,  Ixvii 

de  adulteriis,  3^  162,  502 
sunbitus,  508 
de  amiona,  .508 
do  cessione  bonorum,  3i9 
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Lex  Julia  do  mariiundis,  2ll8 
do  peculatu,  507 
de  residuis,  508 
do  vi  publica,  495,  507 
majestatis,  504 
rcpotundarum,  508 
Julia  et  Titia,  05 
Julia  et  Plautia,  140 
Junia  Norbana,  19^  301 
Junia  Velleia,  184 

Papia  Poppaaa,  xxvi,  37,  ^ 80,  198. 

228.  236 
Potronia,  28 
Plfletoria,  73 
Plautia,  xix 

Plautia  (Julia  ct  Plautia),  140 
Pompoia,  506 
Publilia,  9 
de  sponsu,  355 
Regia,  10 
Scribonia,  124 
Scmpronia,  xxi 
Silia,  Ixv,  326.  427 
Valeria,  xii 
Valeria  Horatia,  9 
Voconia,  169,  246,  250,  278 
Libcllus  conventionifl,  Ixxvi,  445 
Liberalis  causa,  440 
Liberorum  jus,  288 
Libertas,  xxxvii,  14 
Libertinus,  17-21 
Libertus,  succession  to,  298 
assignation  of,  302 
Libripons,  Ivii,  165 
Lis  et  vindiciae,  Ixv 
Lis  sua,  423 

Litis  contestatio,  Ixiii,  Ixxi,  Ixxvi,  397, 
423.482 

Litis  dominus,  472 
Locatio  et  conductio,  Iviii,  368 
Longi  temporis  possessio,  124,  138,  162 
Longissinii  temporis  possessio,  14& 


Magistrate,  Ixi 
Mala  Ode  possessor,  107,  501 
Mancipatio,  xlvii,  Ivii 
Mancipi  res,  xlvii 
Mancipium,  27 

Mandator  compared  with  6dejussor,3Sl 

Mandatum,  Iviii,  10,  377 

Manumission,  17-25 

Manus,  xlii,  idvii,  31 

Manus  injectio,  Ixvi,  355 

Manuum  consertio,  Ixiv 

Marriage,  29,  30 

Materfamilias,  26,  31 

Matrimonium,  16,  37 

Merces,  369 

Missio  in  possessionem,  Ixxiv 

Modestinus,  xxix 

Mora,  325 

Malta,  402 

Mutuum,  Ivii,  327 


PET 

Natural  law,  xxii,  7 
Necessarius  heres,  liv,  23,  214 
Negligence,  324 
Negotiorum  gestio,  387 
Nexum,  Ivii,  321 
Nomen  transcriptitium,  860 
Novatio,  lx,  395 
Novels,  xxxiv 
Noxa,  465 
Noxalis  causa,  465 
Nudum  pactum,  323 
Nuncupatio,  172 
Nuptiae,  29  ; justa»,  30,  37 


Oaths,  Ixxvii,  480,  498,  499 
Oblation  to  the  Curia,  39 
Obligatio,  Ivi,  lix 
ex  contractu,  Ivi,  327 
ex  delicto,  lix,  899 
naturalis,  828 

quasi  ex  contractu,  lix,  385 
quasi  ex  delicto,  lx,  423 
Obligation,  dednition  of,  Ivi,  319.  320 
dissolution  of,  lx 
source  of,  821 
Occupatio,  lii,  94 
Onus  probandi,  225.  361,  478.  480 
Operae  liberti,  Sp,  833.  388,  489 
Operarum  locatio,  869 
Orbi,  228 
Orcinus,  260 
Ordinis  beneficium,  857 


Pactum,  Ivi,  323,  367 
adjectum,  323,  867 
legitimum,  323 
nudum,  323 
pnetorium,  323 
Papinian,  xxviii 
Partnership,  372 
Paterfamilias,  26 
Patria  potestas,  xxxviii,  29 
dissolution  of,  47 
Patricians,  49 

Patrimonium  nostrum,  things  in  or  not 
in,  xlviii,  90 
Patrona,  301 
Patronus,  ^ 299 
Paul  us,  xxix 
Pauperies,  467 
Peculium,  158,  459 
swiventitium,  159 
castrense,  157,  169,  176 
profectitiura,  159 
quasi  castrense,  158,  176 
Pensio,  li,  1.34.  3£^ 

Perogrini,  14,  149.  250.  344.  354,  360 
Permutatio,  365 
Persecutio,  394 
Persona,  xxxvi,  xliv,  13 
incerta,  115.  239.  240 
Petitio,  394 
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Petitio  heroditatis,  4U 
Pioturos,  1£B 
Pignori?  capio,  Ixvi 
Pignus,  li.  Ivii,  134^  154,  331 
Plebiw.ita.  xxiv,  3 
Plebs,  ix,  xi,  xvii 
Pluris  pnHtio,  432 
Pnona,  401 
Pollicitatio,  321 
Popu.'n»,  ix,  X 
Portin  legitima,  214 
Poswwaio,  1,  136 
ciTilis,  137.  404 
contra  tahulas,  SOS 
decretalis,  304,  4B9 
edictalis,  304 

longi  temporia,  124,  133.  162 
longisaimi  tcraporis,  146 
naturalis,  137.  494 
pro  heredo,  145.  447 
pro  possoasoro,  145,  447 
secnndum  tabulaa,  .305 
turn  quom  ex  familia,  Sffl 
unde  cognati,  307 
unde  cognati  manumissoria,  307 
unde  decern  personae,  307 
unde  legitimi,  306 
unde  liberi,  306 
unde  liberi  patroni,  etc.,  307 
unde  vir  et  uxor,  301 
ease  in  poaseasione,  187,  494 
Posaeaaor,  106,  110 
bona  fide,  142, 162,  501 
mala  fide,  106,  501 
Postliminium,  50,  66,  97,  146,  267 
Postumua,  65.  1^  239,  230 
Velleianus,  186 
quasi  Velleianus,  1B3 
Poteatas  dominica,  21 
patria,  xxxviii,  29 
Pro?dia  rustica,  113 
atipendiaria,  112 
tributaria,  112 
urbana,  110 
Praediator,  144 
Pnedo,  447 
Praefcctua  urbia,  BS 
Pnejudioium,  Ixx,  439 
Praea,  liv 

Praeacriptio,  liii,  Ixx 
longi  temporia,  1,38,  434 
longiaaimi  temporia,  146 
Pracaidea,  Ixvii,  Ixxv,  61 
Pnestare,  Ivi,  320 
Praeaumptionea  juria,  Ixxvi 
Praetor,  lix,  11 
peregrinna,  xx,  Ixvii,  U 
Precario,  493 
Pretium,  863 
Privilegium,  xvi 
Pro  heredo  gerere,  221 
ProcinctUB,  165 
Proculiana,  xxviii 
Procurator,  162,  470 


8AT 

Prodigi,  14 

Proof,  burden  of,  225,  361.  478.  480 
Proscriptio,  313 
Provinciale  aolum.  138 
Pubertati  proximua,  70,  348,  408 
Pubes,  ^ .348 
Publicatio,  3J6 
'Pupil,  contracts  of,  156 


Qusbstio,  Ixxvii 
Quurla  Antonina,  ^ 211 
Fatcidia,  247 
legitima,  213 
Pogaaiana,  207 
Qu6Mi-contract,  lix,  363 
delict,  lx,  423 
posaesaio,  116,  123 
traditio,  117,  123 
Querela  inofiicioai  teatamonti,  209 
Quiritarion  ownership,  xlix 


Rapiea,  409 

llocuporatorea,  xxi,  Ixiii,  Ixvii 
Kedhibitio,  365 
Regula  Catoniana,  231,  242 
Kelegatio,  46 
liemancipatio,  32 
Keplicatio,  Ixx,  486 
Repudium,  32 

Rcrum  universitaa,  xlvi,  lii,  Iv,  89 
Rea,  86 

communes,  xlvil,  QO 
corporales,  xliv,  116 
dominana,  120 
fungibilcs,  328 
incorporates,  xliv,  116 
mancipi,  xlvii 
ncc  mancipi,  xlvii 
nuUius,  06 

prhatsB,  xlviii,  90,  24 
publicse,  xlviii,  20 
religios®,  xlvi,  22 
saerffi,  xlvi,  92 
sanctae,  xlvi,  22 
serviens,  li,  120 
Rescripta,  10 

Rcaponsa  prudentum,  xxii,  xxvil,  11 
Rcstipulatio,  498 

Restitutio  in  integrum,  Ixxiv,  48,74,  219 
Reus  promittendi,  337 
stipulandi,  337 
Rivers,  91,  ^ 100 


Sabinianb,  xxviii 
Kacramentum,  Ixiii 
Sale,  862 

Salvina  lulianns,  xxvii 
Satisdatio,  471 

judicatum  solvi,  411 
tutorum,  16 
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Scnaliore,  21 
Soctio  bonorum,  37fi 
Some!  hercs  semper  heres,  19G 
Senate,  x,  xxiv,  Ixxv 
Senatusconsultum,  xxiv,  2 
Claudianum,  15j  313 
Iladriamim,  232 
Largianum,  301.  302 
liibonianum,  172 
Macedonianum,  4fi;l 
Neronianum,  223.  221 
Orphitianum,  28G 
Pegasianum,  2.50.  25.3 
Tertullianum,  2S3 
Trebellianum,  252,  253,  25C 
VellciaDum,  356 
Separationis  benedcium,  21.j 
Servitudes,  L 118-136 
personal,  li,  12.5 
prsdial,  li,  118 
rural,  li,  113 
urban,  li,  119 
Servius,  xi 
Servus  poens,  12 
Slavery,  11 

Slaves,  acquisition  through,  159.  391. 
459 

institution  of,  190 
stipulations  of,  3:18 
abandonment  of,  for  delicts,  465 
Soeietas.  Iviii,  ,372 
negotiationis  alicujus,  313 
rei  unius,  313 
universorum  Iwnorum,  373 
universorum  qua;  ex  quiestu  veniunt, 
37,3 

voctigalis,  373 
Solidus,  61 
Solutio,  lx,  .391 
imaginaria,  392 
indebiti,  388 
Spocidcatio,  33 
Sponsalia,  36 
Sponsio  Ixviii,  440.  498 
Sponsor.  .3.54 
Sportulae,  445,  154 
Spurii,  3fl 
Status,  xxxvii,  11 
statu  liber,  1& 

Stipulatiu,  iviii,  332 
Aqniliana,  393 

emptm  ct  vendita-  horeditatis,  252 
inutiles,  312 
rartis  et  pro  parte,  251 
SuDsoriptio,  161 
Substitutio  pupillaria,  2QQ  ' 
quasi-pupillaris,  201 
vulgaris,  121 

Succession,  testamentary,  liv,  164 
intestate,  Iv,  261 
Sui  juris,  xl,  54^  215 
Superdcies,  li,  1,35 
Suspccti  crimen,  Bl 
Syngrapha:,  Iviii,  360 


VTT 

Testamenti  factio,  xxxviii,  liv,  56, 168 
178.  218.  233 
Testamontum,  liv,  161 
calatis  comitiis,  164 
in  procinctu,  1^ 
inolficiosum,  187.  209 
irritum,  176.  205.  207 
militare,  173-177 
non  jure  factum,  205 
nuncupatum,  172 
per  ffs  et  libram,  165 
ruptum,  205 
tripartitum,  167 
Theodosius,  xxx 
Theuphilus,  xxxiil 
Theft,  HQ 
Thesaurus,  111 
Traditio,  lii,  U6 
Transcriptio,  36Q 
Trebatius,  xxvii,  261 
Tribes,  Roman,  x 
Tribonion,  xxxii 
Tribunes,  xiii 
Triplicatio,  486 
Tutela,  xl,  5^  li 
of  freedmen,  63 
of  women,  68 
Tntor  Atilianus,  65 
dativus,  65 
6duciarius,  61 
legitimuB,  52 
testamentarius,  56 
Tutor,  removal  o^  84 
Tutoris  auctoritas,  68 
excusatiouos,  72 
satisdatio,  76 
Twelve  Tables,  xiii-xvii 


Ulpian,  xxix 
Universitas,  22 

Universitas  rorum,  xlvi.lii,  Iv,  SQ 
Usucapio,  liii,  i;i6.  40,5.  4.34, 121 
libertatis,  122 
Usufruct,  li,  no,  125131 
Usura,  xvi,  325 
Usurpatio,  146 
Usus,  li,  3L  131 
Uterini,  279.  289 
Utilis  actio,  Ixxiii,  428 


Vadimosium,  Ixiii 
Venditio  bonorum,  .317 
Vernffi,  15 
Vi  l)ona  rapta,  409 
Via,  118 
Vindox,  Ixiv 
Vindicatio,  Ixiv,  Ixxii 
Vindici*,  Ixv 
Vindicta,  17,  25 
Vis,  425 

Vitia  possessionis,  141 
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Vitium  furti,  HI 
Vocatio  in  jua,  Ixiii,  fiOO 
Vulgo  concept!,  SS 


WiPB,  position  of,  xlii,  31^  ISl,  154. 
45C 

Witnesses,  exclusion  of,  168,  170 


WOM 

Witnesses,  number  of,  172 
testamentary.  Ills 

Women,  position  of,  xxxix,  xli,  xlii,  31. 

39.40,Ca 
adoption  by,  411 
tutola  of,  03 
as  tutors,  QQ 
wills  of,  lfi9 
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